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CA 12-00964
PRESENT: SM TH, J.P., PERADOTTO, CARNI, VALENTINO, AND MARTOCHE, JJ.

TODD R GREENERT, PLAI NTI FF,
\% ORDER

SALES ASSCCI ATES OF WNY, LLC, ET AL.,
DEFENDANTS.

SALES ASSCCI ATES OF WNY, LLC,

THI RD- PARTY PLAI NTI FF- APPELLANT,

Vv

EDWARD H. DAVIS, JR, KATERI M DAVIS
AND JEFFREY Pl LGER,

TH RD- PARTY DEFENDANTS- RESPONDENTS.
(APPEAL NO 1.)

AUCELLO & MATTELI ANO, LLP, BUFFALO (JOSEPH A. MATTELI ANO OF COUNSEL),
FOR THI RD- PARTY PLAI NTI FF- APPELLANT.

WALSH ROBERTS & GRACE, BUFFALO (KEI TH N. BOND OF COUNSEL), FOR
THI RD- PARTY DEFENDANTS- RESPONDENTS EDWARD H. DAVIS, JR. AND KATERI M
DAVI S.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered Cctober 3, 2011. The order, anong ot her
things, granted the notion of third-party defendants Edward H Davi s,
Jr. and Kateri M Davis for sunmary judgnent di sm ssing the
third-party conplaint of third-party plaintiff Sales Associ ates of
WNY, LLC, against them

Now, upon reading and filing the stipulation discontinuing appeal
signed by the attorneys for the parties on Qctober 16, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Al'l concur except MwRTOCHE, J., who is not participating.

Ent er ed: Novenber 8, 2013 Frances E. Cafarell
Cerk of the Court
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CA 12-00966
PRESENT: SM TH, J.P., PERADOTTO, CARNI, VALENTINO, AND MARTOCHE, JJ.

TODD R GREENERT, PLAI NTI FF- RESPONDENT,
\% ORDER

SALES ASSOCI ATES OF WNY, LLC, THE BARDEN &
ROBESON CORP., DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO 2.)

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (MELI SSA A. FOTI OF COUNSEL),
FOR DEFENDANT- APPELLANT THE BARDEN & ROBESON CORP.

AUGELLO & MATTELI ANO, LLP, BUFFALO (JOSEPH A. MATTELI ANO OF COUNSEL),
FOR DEFENDANT- APPELLANT SALES ASSOCI ATES OF WNY, LLC

CH ACCHI A & FLEM NG LLP, HAMBURG (DANI EL J. CHI ACCHI A OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal s froman order of the Supreme Court, Erie County (John F.
O Donnell, J.), entered February 16, 2012. The order granted
plaintiff’s notion for partial summary judgnent on the issue of
liability agai nst defendants Sal es Associ ates of WNY, LLC and The
Bar den & Robeson Cor p.

Now, upon reading and filing the stipulation discontinuing appeal
signed by the attorneys for the parties on Cctober 16, 2013,

It is hereby ORDERED t hat said appeal s are unani nously dism ssed
W t hout costs upon stipul ation.

Al'l concur except MRTOCHE, J., who is not participating.

Ent er ed: Novenber 8, 2013 Frances E. Cafarell
Cerk of the Court
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CA 12-00967
PRESENT: SM TH, J.P., PERADOTTO, CARNI, VALENTINO, AND MARTOCHE, JJ.

TODD R GREENERT, PLAI NTI FF,
\% ORDER

SALES ASSOCI ATES OF WNY, LLC,
DEFENDANT- APPELLANT,

JEFFREY EZZO, | NDI VI DUALLY AND DOl NG
BUSI NESS AS NEI GHBOR JEFF CONSTRUCTI ON,
DEFENDANT- RESPONDENT,

ET AL., DEFENDANTS,

(APPEAL NO. 3.)

AUGELLO & MATTELI ANO, LLP, BUFFALO (JOSEPH A. MATTELI ANO OF COUNSEL),
FOR DEFENDANT- APPELLANT.

RI CHARD P. PLOCHOCKI, SYRACUSE, FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered March 9, 2012. The order granted the notion
of defendant Jeffrey Ezzo, individually and doing business as Nei ghbor
Jeff Construction for summary judgnent dism ssing the conplaint and
all cross clains against him

Now, upon reading and filing the stipulation discontinuing appeal
signed by the attorneys for the parties on Qctober 16, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Al'l concur except MRTOCHE, J., who is not participating.

Ent er ed: Novenber 8, 2013 Frances E. Cafarell
Cerk of the Court
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CA 13-00319
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

PREFERRED MUTUAL | NSURANCE COMPANY,
PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

JOHN DONNELLY, ET AL., DEFENDANTS,
AND ROBERT JACKSON, DEFENDANT- APPELLANT.

ATHARI & ASSCCI ATES, LLC, UTICA (MO ATHARI OF COUNSEL), FOR
DEFENDANT- APPELLANT.

BROM & KELLY, LLP, BUFFALO (JOSEPH M SCHNI TTER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Oneida County (Sanuel D. Hester, J.), entered Novenber
14, 2012. The judgnment, inter alia, granted the notion of plaintiff
insofar as it sought summary judgnment declaring that plaintiff has no
duty to defend or indemify its insured, defendant John Donnelly, in a
personal injury action comenced by defendant Robert Jackson agai nst
Donnel | y and ot hers.

It is hereby ORDERED t hat the judgnment so appealed fromis
affirmed wi t hout costs.

Menorandum Contrary to the contention of defendant Robert
Jackson, Supreme Court properly granted plaintiff’s notion insofar as
it sought summary judgnment declaring that plaintiff has no duty to
defend or indemify its insured, defendant John Donnelly, in a
personal injury action brought by Jackson against, inter alia,
Donnelly. From June 1995 until Decenber 1995, Jackson lived in a hone
owned by Donnelly, who had obtained a |andlord s insurance policy from
plaintiff. The policy was renewabl e each year during the three-year
period from June 1993 t hrough June 1996. It is undisputed that, when
the policy was initially witten, it did not contain any exclusion of
coverage for bodily injury sustained as a result of |ead poisoning.
That excl usion was added to the policy when it was renewed in June
1994. The exclusion provided, in relevant part, that plaintiff would
“not pay for loss resulting directly or indirectly frombodily injury

resulting frominhalation or ingestion of dust, chips or other
resi dues of lead or | ead based materials adorning the interior or
exterior of the covered building(s).”

W conclude that plaintiff nmet its initial burden of establishing
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that the | ead exclusion was properly added to the policy and that

noti ce of the |ead exclusion anendnment was provided to Donnelly.
Contrary to Jackson’s contention, plaintiff submtted evidence in

adm ssible formto support its notion. Although nmany of the docunents
appended to the attorney affirmation were not in adm ssible form (see
KO Med. Acupuncture v State Farmlns. Co., 16 Msc 3d 1135[A], 2007
NY Slip Op 51705[ U], *2; see generally CPLR 4518 [a]), we concl ude
that the affidavit fromplaintiff’'s Ofice Services Supervisor was
sufficient to lay a proper foundation for the business records
attached thereto (see CPLR 4518 [a]; cf. Unifund CCR Partners v
Youngman, 89 AD3d 1377, 1378, |v denied 19 NY3d 803; Palisades

Col l ection, LLC v Kedik, 67 AD3d 1329, 1330-1331; see generally People
v Kennedy, 68 Ny2d 569, 579-580).

Wth respect to the substance of the attachnments, we concl ude
t hat the docunents established as a matter of law that the | ead
excl usion was properly added to Donnelly’s insurance policy and that
Donnelly was notified of that anendnent. Although plaintiff did not
submit evidence that the notice of the amendnent was mailed to
Donnel Iy and Donnelly could not recall receiving the notice, plaintiff
subm tted evidence in adm ssible form“of a standard office practice
or procedure designed to ensure that itens are properly addressed and
mai |l ed,” thereby giving rise to a presunption that Donnelly received
the notice (Residential Holding Corp. v Scottsdale Ins. Co., 286 AD2d
679, 680; see Nocella v Fort Dearborn Life Ins. Co. of NY., 99 AD3d
877, 878). Contrary to the contention of Jackson, the evidence
submtted by plaintiff established that the “office practice [was]
geared so as to ensure the |likelihood that [the] notice[s of
anendnent] . . . [were] always properly addressed and nmail ed” (Nassau
Ins. Co. v Murray, 46 NY2d 828, 830; see Badio v Liberty Mut. Fire
Ins. Co., 12 AD3d 229, 229-230; cf. Hospital for Joint Diseases v
Nati onwi de Mut. Ins. Co., 284 AD2d 374, 375). Specifically, the
evi dence established the procedure used by plaintiff for generating
noti ces whenever an insurance policy was anended, and the docunentary
evi dence established that a notice was generated for Donnelly’ s policy
during the year in which the | ead exclusion was added to the policy.
In addition, plaintiff submtted evidence that it placed the notices
in envel opes with wi ndows so that the address on the notice was the
one used for mailing. The envel opes were then delivered to the nmai
room where they were seal ed and the appropriate postage was added.
Thereafter, the mail was hand delivered to the post office that was
| ocat ed adjacent to plaintiff’s parking | ot.

Wiile we agree with the dissent that there was no evidence
submtted of a practice to ensure that the nunber of envel opes
delivered to the mail room corresponded to the nunber of envel opes
delivered to the post office (see Clark v Colunbian Mut. Life Ins.
Co., 221 AD2d 227, 228-229; Mtter of Lunmbernens Mut. Cas. Co.
[Collins], 135 AD2d 373, 375; cf. Matter of State-Wde Ins. Co. v
Si mmons, 201 AD2d 655, 656), we do not deemthe absence of such
evidence fatal to plaintiff’s nmotion in light of the detailed
description of all of the other office practices geared toward
ensuring the likelihood that the notices were al ways properly
addressed and mailed (cf. Hospital for Joint D seases, 284 AD2d at
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375; L.Z. R Raphaely Galleries v Lunbernmens Mut. Cas. Co., 191 AD2d
680, 681-682; Lunbernmens Mut. Cas. Co., 135 AD2d at 374-375).
Additionally, “[a]s long as there is adequate [evidence fronl one with
per sonal know edge of the regular course of business, it is not
necessary to solicit testinmony fromthe actual enpl oyee in charge of
the mailing” (Lunmbernmens Mut. Cas. Co., 135 AD2d at 375). Here,
plaintiff submtted evidence from soneone with personal know edge
concerning the specific procedures used by plaintiff to ensure that

t he addresses on the envel opes were accurate and concerning the
“office procedures relating to the delivery of nail to the post
office” (id.). In opposition to the notion, Jackson failed to raise a
triable issue of fact “that [the] routine office practice was not

foll owed or was so careless that it would be unreasonable to assume
that the notice was mailed” (Nassau Ins. Co., 46 Ny2d at 830).

Contrary to Jackson’s further contention, the | ead exclusion does
not violate public policy. As noted by both this Court and the Court
of Appeals, “[t]here is no statutory requirenment for the full panoply
of coverages known as honmeowner’s insurance and hence ‘no prohibition
agai nst such insurers limting their contractual liability’ ” (Slayko
v Security Mut. Ins. Co., 98 NY2d 289, 295, quoting Suba v State Farm
Fire & Cas. Co., 114 AD2d 280, 284, |v denied 67 Ny2d 610, appeal
di sm ssed 68 NY2d 665). Thus, the nmere fact that a landlord is
required to keep his or her property in a habitable condition pursuant
to Real Property Law 8 235-b * ‘cannot be construed as a hol di ng t hat
public policy requires the responsible party to be covered by
i nsurance or that an insurance conpany cannot exclude liability for
that particular [condition]’ ” (Suba, 114 AD2d at 284). W further
conclude that the |ead exclusion is not inconsistent with state and
| ocal building code provisions or with other provisions of the
i nsurance policy, each of which requires landlords to use a protective
coating of paint to guard against deterioration (see e.g. State
Uniform Fire Prevention and Building Code 88 1242.5, 1242.7; City of
Utica Code § 210). Wiile such provisions require the use of paint,
they do not require the use of |ead-based paint, and thus they are not
inconsistent with the policy’ s | ead excl usion.

Contrary to the contention of Jackson, the terns of the |ead
excl usion are not anbi guous and shoul d be enforced. Generally,
“[i]nsurance contracts nust be interpreted according to conmon speech
and consistent with the reasonabl e expectati ons of the average
insured” (Cragg v Allstate Indem Corp., 17 NY3d 118, 122; see Dean v
Tower Ins. Co. of N Y., 19 NY3d 704, 708). “To negate coverage by
virtue of an exclusion, an insurer nust establish that the exclusion
is stated in clear and unm st akabl e | anguage, is subject to no other
reasonabl e interpretation, and applies in the particul ar case”
(Continental Cas. Co. v Rapid-Anerican Corp., 80 Ny2d 640, 652). W
agree with plaintiff that the | ead exclusion is stated in clear and
unm st akabl e | anguage and is not subject to any other reasonable
interpretation. While Jackson contends that the use of the word
“adorn” in the lead exclusion limts its application to decorative
pai nt such as nurals and frescos, we reject that contention.
According to the clear and unm st akabl e | anguage of the insurance
policy, the | ead-based paint at issue adorned the interior of the
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resi dence.

Finally, we conclude that plaintiff neither waived its right to
assert the |l ead exclusion nor is estopped from asserting that
exclusion. “Waiver is an intentional relinquishnment of a known right
and should not be lightly presunmed” (G | bert Frank Corp. v Federa
Ins. Co., 70 Ny2d 966, 968). Although plaintiff settled a prior
lawsuit involving Jackson’s sibling, that settlenment was executed
before this action was comrenced and involved a child who |ived at the
resi dence on different dates. W thus conclude that there is “no
evi dence fromwhich a clear manifestation of intent by [plaintiff] to
relinquish the protection of the contractual [exclusion] could be
reasonably inferred” (id.; see Matter of Progressive Northeastern Ins.
Co. [Heath], 41 AD3d 1321, 1322). W have revi ewed Jackson’s
remai ni ng contentions concerning estoppel and conclude that they are
wi t hout merit.

Al'l concur except CARNL and WHALEN, JJ., who dissent and vote to
nodi fy in accordance with the foll ow ng Menorandum Def endant Robert
Jackson appeals froma judgnment that granted plaintiff’s notion for,
inter alia, summary judgnment declaring that plaintiff had no duty to
defend or indemify its insured, defendant John Donnelly, in a
personal injury action brought by Jackson agai nst Donnelly and ot hers.
As relevant to this appeal, the judgnment al so denied Jackson’s cross
nmotion for, inter alia, summary judgnent declaring that plaintiff is
obligated to defend and indemify Donnelly in the underlying action.

W respectfully disagree with the ngjority’s concl usion that
Suprene Court properly granted plaintiff’s notion insofar as it sought
summary j udgnment because plaintiff nmet its burden of establishing as a
matter of law that Donnelly was notified that a | ead excl usi on was
added to his insurance policy. As the majority notes, a presunption
that Donnelly received notice of the |lead exclusion is created if
plaintiff presents evidence that its “office practice [was] geared so
as to ensure the likelihood that [the] notice[s] . . . [were] always
properly addressed and mail ed” (Nassau Ins. Co. v Murray, 46 Ny2d 828,
830; see Residential Holding Corp. v Scottsdale Ins. Co., 286 AD2d
679, 680; Abuhanra v New York Mut. Underwriters, 170 AD2d 1003, 1003).
Al t hough we agree with the majority that plaintiff presented evidence
of its procedure to ensure that notices were properly conpiled and
addressed, we disagree that the evidence submtted by plaintiff
established that it had a standard office procedure to ensure that
notices were always properly mailed. Plaintiff submtted the
affidavit of its fornmer Ofice Services Supervisor, in which the
supervi sor stated that, after the disclosure notices and policy
anmendnents were conpil ed, the docunents were inserted into a “w ndow
envel ope” that was to be nailed to the insured and the insured’'s
agent. The next business day, the envel opes would be taken to the
mail room after which a nmail room enpl oyee woul d add post age, seal
t he envel opes, and take themto the post office.

Plaintiff offered no evidence regarding how it ensured that al
of the envel opes that should have been nmailed were delivered to the
mail roomor how it ensured that all of the envel opes that were
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delivered to the mail roomwere, in fact, mailed. There was no

showi ng, for exanple, that mail room enpl oyees checked the nunber of
envel opes to be mailed against a mailing list or internal report to
ensure “that the total nunber of envel opes matched the nunber of nanes
on the mailing list” (dark v Colunbian Mut. Life Ins. Co., 221 AD2d
227, 229 [internal quotation marks omtted]; see L.Z R Raphaely

Gal leries v Lunmbernens Mut. Cas. Co., 191 AD2d 680, 681-682; Matter of
Lunbermens Mut. Cas. Co. [Collins], 135 AD2d 373, 375; cf. Badio v

Li berty Mut. Fire Ins. Co., 12 AD3d 229, 230; Matter of State-Wde
Ins. Co. v Simons, 201 AD2d 655, 656). W thout evidence that
plaintiff took any neasures to ensure that all of the notices were in
fact mailed, we conclude that plaintiff’s subm ssions were
insufficient to establish as a matter of law that its standard office
procedures were “geared so as to ensure the |ikelihood that a notice
of [amendnment] is always properly . . . mailed” (Nassau Ins. Co., 46
NY2d at 830). We respectfully disagree with the majority’s concl usion
that the absence of evidence of such internal verification procedures
is not fatal to plaintiff’s notion insofar as it sought summary
judgment. The presunption of receipt arises only if plaintiff’s

of fice practice ensured that the notices were “al ways properly
addressed and nailed” (id. [enphasis added]). Thus, we concl ude that
plaintiff’'s evidence was insufficient to give rise to the presunption
of receipt and that the court therefore erred in granting plaintiff’s
notion insofar as it sought summary judgnent. Consequently, we would
nodi fy the judgnment by denying plaintiff’s notion insofar as it sought
summary judgnent declaring that plaintiff had no duty to defend or
indemmi fy Donnelly in the underlying action.

We ot herwi se agree with the analysis of the majority, and we
further conclude that Jackson failed to neet his initial burden on
that part of his cross notion seeking summary judgnent decl aring that
plaintiff is obligated to defend and i ndemify Donnelly in the
underlying action. W thus conclude that the court properly denied
that part of the cross notion.

Ent er ed: Novenber 8, 2013 Frances E. Caf ar el
Cerk of the Court
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CA 12-02384
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

JEROME BURGESS, || AND JUSTI N RELI FORD
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

MALCOLM MEYER AND PETER MONACELLI
DEFENDANTS- RESPONDENTS.

ATHARI & ASSCCI ATES, LLC, UTICA (MO ATHARI OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

FELDVAN Kl EFFER, LLP, BUFFALO (ALAN J. BEDENKO COF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Mtthew
A. Rosenbaum J.), entered October 23, 2012. The order, inter alia,
deni ed those parts of the cross notion of plaintiffs for partial
sumary judgnent on the issue of liability, for an order taking
judicial notice of certain statutes and regul ati ons and for dism ssal
of certain affirmative defenses asserted by defendants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting plaintiffs’ cross notion
in part and disnissing the 3¢ 15" 17" and 29" affirmative
def enses, dismissing the 13'" affirnmative defense insofar as it
alleges that plaintiffs failed to mtigate their danages prior to the
time that they could be held responsible for their actions, and
conform ng the order to the decision by providing that the 27'"
affirmati ve defense is withdrawn, and as nodified the order is
affirmed wit hout costs.

Menorandum Plaintiffs commenced this action seeking damages for
injuries they allegedly sustained as a result of their exposure to
| ead paint as children while living in prem ses owned by defendants.
W reject plaintiffs’ contention that Supreme Court erred in denying
that part of their cross notion seeking an order taking judicial
notice of 42 USC § 4851, Public Health Law § 1370 et seq., Real
Property Law 8 235-b, 10 NYCRR part 67, and the New York State
Departnent of Health guidelines for the renoval of |ead paint hazards.
Contrary to plaintiffs’ contention, those statutes, regulations, and
gui delines do not establish as a matter of |aw that defendants had
noti ce of a dangerous condition or that defendants are |iable.
Rat her, the factors set forth in Chapnman v Silber (97 Ny2d 9, 20-21)
“remain the bases for determ ning whether . . . [defendants] knew or
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shoul d have known of the existence of a hazardous |ead paint condition
and thus may be held liable in a | ead paint case” (Watson v Priore,
104 AD3d 1304, 1305; see Pagan v Rafter, 107 AD3d 1505, 1507). W
reject plaintiffs’ further contention that the court erred in denying
that part of their cross notion seeking partial summary judgnment on
the issue of liability. Plaintiffs’ own subm ssions raised an issue
of fact whether defendants had notice of a hazardous | ead paint
condition, and plaintiffs thus failed to establish as a matter of |aw
that defendants are |liable (see Chapman, 97 NY2d at 15; see generally
Zuckerman v City of New York, 49 Ny2d 557, 562).

W concl ude, however, that the court erred in denying that part
of plaintiffs’ cross notion seeking to disnmiss defendants’ 3¢ and 29"
affirmati ve defenses, which allege, inter alia, culpable conduct on
the part of plaintiffs’ parents, because those defenses sound in
negl i gent parental supervision (see Sykes v Roth, 101 AD3d 1673, 1674;
M F. v Del aney, 37 AD3d 1103, 1105; Christopher M v Pyle, 34 AD3d
1286, 1287). Insofar as defendants’ 29'" affirmative defense al so
alleges plaintiffs’ ratification of, consent to, or acqui escence in
defendants’ alleged acts or om ssions, that defense should have been
di sm ssed because plaintiffs were non sui juris as a matter of |aw
(see Van Wert v Randall, 100 AD3d 1079, 1081; MF., 37 AD3d at 1104-
1105). W further conclude that the court should have dism ssed the
13t" affirmati ve defense insofar as it “allege[s] that plaintiff[s]
failed to mtigate [their] damages prior to the tine that [they] could
be held responsible for [their] actions” (Watson, 104 AD3d at 1306;
see Sykes, 101 AD3d at 1674; Cunni ngham v Anderson, 85 AD3d 1370,
1372, Iv dismissed in part and denied in part 17 NY3d 948). The court
al so shoul d have dism ssed the 15'™" and 17'" affirnmative defenses,
which alleged, inter alia, that plaintiffs’ parents created or
exacerbated the hazardous | ead paint condition, because those defenses
have no nmerit inasnuch as there is no factual support for themin the
record (see CPLR 3211 [Db]; cf. Connelly v Warner, 248 AD2d 941, 943).
W therefore nodify the order accordingly. W reject plaintiffs’
contentions with respect to the remaining affirmative defenses.

Finally, we note that, although defendants voluntarily w thdrew
their 27" affirmative defense, the court in its order denied that
part of plaintiffs’ cross notion seeking to dism ss that defense. The
court’s witten decision, however, properly reflects that defendants
had wi t hdrawn that defense voluntarily. “Were, as here, there is a
conflict between an order and a decision, the decision controls”
(Wlson v Colosinpb, 101 AD3d 1765, 1766 [internal quotation marks
omtted]). W therefore further nodify the order accordingly.

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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CA 12-01497
PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

PH LLI P DEL NERO, PLAI NTI FF- APPELLANT,
\% ORDER

MARK COLVI N, DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

BOUSQUET HOLSTEI N PLLC, SYRACUSE (ROBERT K. WEI LER OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SUGARMAN LAW FI RM LLP, SYRACUSE (KEVIN R VAN DUSER OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (Brian
F. DeJdoseph, J.), entered March 14, 2012. The order, anong ot her
things, granted the notion of defendant for summary judgnent
di sm ssing the second anended conpl ai nt.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Loafin’ Tree Rest. v Pardi [appeal No. 1], 162 AD2d
985, 985).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., CARNI, SCONI ERS, AND VALENTINO, JJ.

PH LLI P DEL NERO, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

MARK COLVI N, DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

BOUSQUET HOLSTEI N PLLC, SYRACUSE (ROBERT K. WEI LER OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SUGARMAN LAW FI RM LLP, SYRACUSE (KEVIN R VAN DUSER OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (Brian
F. DeJdoseph, J.), entered June 21, 2012. The order granted the notion
of plaintiff for |leave to reargue, and upon reargunent, the court
adhered to its original order entered March 14, 2012.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denyi ng defendant’s noti on except
insofar as it sought summary judgnment dism ssing the seventh cause of
action and reinstating the second anmended conplaint to that extent and
vacating the third and fourth ordering paragraphs, and by granting
that part of plaintiff’'s cross notion with respect to the fifth cause
of action, and as nodified the order is affirnmed w thout costs.

Menorandum  The parties are financial planners who previously
were associated with Ameriprise Financial Services, Inc. (Ameriprise).
After Ameriprise advised plaintiff that his franchise was being
term nated effective June 30, 2009, the parties entered into an
“agreenment for purchase and sal e of practice” (Agreenent), whereby
def endant woul d purchase plaintiff’s book of business for $511,000, to
be paid at a rate of $7,000 per nonth over a 73-nonth period. The
Agreerment contai ned a one-year covenant not to conpete stating that,
if plaintiff, his sister, his nother, “or anyone associated with these
individuals solicits the clients covered under this Agreenent, then,
at the sole discretion of [defendant], as |iquidated danages, al
future paynents fromthe date of any such contact under the terns of
this Agreenent will be considered paid in full and no future paynents
will be made.” Defendant nade two paynents under the Agreenent, but
then refused to nmake additional paynents on the ground that plaintiff
or his relatives had violated the covenant not to conpete. Plaintiff
commenced this action seeking, inter alia, damages for breach of
contract in the amount of the bal ance due under the Agreenent and a
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determ nation that the |iquidated danages provi sion was an
unenforceabl e penalty. Defendant asserted a counterclaimfor breach
of contract and sought, anong other relief, |iquidated damages as wel |
as “direct, incidental and/or consequential damages.”

Plaintiff appeals froman order in which Suprenme Court, upon
granting plaintiff’s notion for |eave to reargue, adhered to its prior
deci sion denying plaintiff’s cross notion for summary judgnent and
granting defendant’s notion for summary judgnment dism ssing the second
anmended conpl aint and for summary judgnent on his counterclaim®“solely
to the extent that defendant . . . is discharged fromany obligations
under the contract.” The order further provided that defendant is not
entitled to any danmages on his counterclaim®“over and above |iqui dated
damages.”

W conclude that the court erred in granting defendant’s notion
except for that part seeking summary judgnment dism ssing the second
anmended conplaint with respect to the seventh cause of action, which

sought damages for unjust enrichnent. |In support of the notion,
def endant contended, inter alia, that the covenant not to conpete was
reasonabl e and enconpassed plaintiff’s actions. |In order to establish

his entitlement to summary judgnent in this case, involving the
interpretation of a contract, defendant had “the burden of
establishing that the construction [he] favors is the only
construction which can fairly be placed thereon” (Arrow Conmuni cation
Labs. v Pico Prods., 206 AD2d 922, 923 [internal quotation marks
omtted]; see Morales v Asarese Matters Community Cr. [appeal No. 2],
103 AD3d 1262, 1263-1264, |v dismissed 21 NY3d 1033; Kibler v Gllard
Constr., Inc., 53 AD3d 1040, 1042). W conclude, however, that the
covenant not to conpete is anbi guous concerning the scope of the
activity that is prohibited, e.g., whether the covenant not to conpete
prohibits plaintiff fromproviding his fornmer clients with tax and
busi ness advice. Inasnmuch as defendant failed to neet his burden with
respect to the scope of prohibited activity and thus whether plaintiff
engaged in prohibited conduct, “ ‘the intent of the parties nust be
determ ned by evidence outside the contract,’ rendering summary
judgnment at this juncture inappropriate” (Suburban Tool & Die Co.,

Inc. v Century Mold Co., Inc., 78 AD3d 1530, 1531). Wth respect to

t he seventh cause of action, i.e., the quasi contract cause of action,
however, we note that “the existence of a valid contract

general ly precludes recovery in quasi contract for events arising out
of the same subject matter” (EBC 1, Inc. v Goldman, Sachs & Co., 5
NY3d 11, 23). Here, the Agreenment governs the sale of the practice,
and thus the court properly granted that part of defendant’s notion.
Consequently, we nodify the order by denying defendant’s notion except
insofar as it sought summary judgment dism ssing the seventh cause of
action, and we vacate the third ordering paragraph, which granted in
part defendant’s notion for summary judgnent with respect to the

count ercl ai m

We also agree with plaintiff with respect to defendant’s
counterclaimthat the |iquidated damages clause is an unenforceabl e
penal ty. Liquidated damages are enforceable only to the extent that
they constitute “ ‘an estimate, nade by the parties at the tine they
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enter into their agreenent, of the extent of the injury that would be
sustained as a result of breach of the agreenent’ ” (JMD Hol di ng Corp.
v Congress Fin. Corp., 4 NY3d 373, 380). Typically, a liquidated
damages clause is enforceable if the stipul ated anount of danmages
“bears a reasonabl e proportion to the probable | oss and the anmount of
actual loss is incapable or difficult of precise estimation” (Truck
Rent-A-Ctr. v Puritan Farnms 2nd, 41 NY2d 420, 425; see G3-Purves St.,
LLC v Thonson Purves, LLC, 101 AD3d 37, 41). However, if the clause
provi des for damages “ ‘plainly or grossly disproportionate to the
probabl e | oss, the provision calls for a penalty and will not be
enforced” ” (JVMD Holding Corp., 4 Ny3d at 380).

Here, al though the anobunt of actual damages is incapable of
preci se estimation, the anmpbunt of |iquidated damages was grossly
di sproportionate to the probable | oss and was designed to penalize
plaintiff for his interference with the Agreenent, as well as the
interference of others with the Agreenment. Moreover, the |iquidated
damages cl ause here elim nates the bal ance due under the Agreenent
based on m nor breaches of the covenant not to conpete such that it is
an “unconsci onabl e penalty and should not be enforced” (C ubb v ANC
Heating & A.C., 251 AD2d 956, 958). We therefore further nodify the
order by vacating the fourth ordering paragraph, which in effect
determ ned that the |iquidated damages provision is enforceable. W
i nstead conclude that, in the event that it is determned that there
was a breach of contract, the extent of the damages arising therefrom
shoul d i kewi se be determ ned by the trier of fact.

Finally, we note that the court properly deternmined inits
deci sion that the covenant not to conpete was unreasonabl e i nsofar as
it purported to bind “independent third parties,” i.e., plaintiff’s
sister or nother, or “anyone associated with” them to the Agreenent
(see generally Kraft Agency v Del nonico, 110 AD2d 177, 181-184).
Al t hough the order does not so specify, we conclude that the court
thereby granted that part of plaintiff’s cross notion with respect to
the fifth cause of action, seeking a determ nation that the covenant
not to conpete was unenforceable to that extent (see generally BDO
Seidman v Hirshberg, 93 NY2d 382, 394-395). \Were there is a conflict
bet ween the order and the decision upon which it is based, the
decision controls (see generally Matter of Edward V., 204 AD2d 1060,
1061), and the order “nust be nodified to conformto the decision”
(Waul v State of New York, 27 AD3d 1114, 1115, |v denied 7 Ny3d 705).
Thus, we further nodify the order by granting that part of plaintiff’s
cross notion with respect to the fifth cause of action.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a resentence of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered January 24, 2012. Defendant was
resent enced upon his conviction of sexual abuse in the first degree,
rape in the first degree (three counts), endangering the welfare of a
child (three counts), sodony in the first degree (three counts) and
i ncest.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menorandum  Def endant was convicted following a jury trial of,
inter alia, three counts each of rape in the first degree (Penal Law §
130.35 [3]) and sodony in the first degree (fornmer 8 130.50 [3]). On
a prior appeal, we affirmed the judgnent of conviction (People v
Campbel | , 286 AD2d 979, |Iv denied 97 Ny2d 702), and defendant now
appeal s froma resentence pursuant to Correction Law 8§ 601-d and Pena
Law 8§ 70.85. Defendant failed to preserve for our review his
contention that Suprenme Court erred in failing to order an updated
presentence report “inasmuch as he never requested such an update,
objected to the presentence report at the resentencing, or noved to
vacate the resentencing on that ground” (People v Lard, 71 AD3d 1464,
1465, |v denied 14 Ny3d 889). 1In any event, defendant’s contention is
wi thout merit. “[T]he decision whether to obtain an updated
[ presentence] report at resentencing is a matter resting in the sound
di scretion of the sentencing [court] . . . Were, as here, [the]
def endant has been continually incarcerated between the tine of the
initial sentencing and resentencing, to require an update . . . does
not advance the purpose of CPL 390.20 (1)" (id. [internal quotation
mar ks omtted]; see People v Cobado, 104 AD3d 1322, 1322-1323; see
general ly People v Kuey, 83 NY2d 278, 282-283). W reject defendant’s
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further contention that the inposition of five-year periods of

postrel ease supervision (PRS) is unduly harsh and severe, but we note,
as we did in the original appeal, that the aggregate sentence of 75
years of incarceration is reduced by operation of lawto 50 years (see
Penal Law 8§ 70.30 [1] [e] [vVi]).

We do not address any of the contentions raised by defendant in
his pro se supplenmental brief inasnmuch as they concern matters rel ated
to the original proceeding. “Were, as here, the resentence is
conducted for the purpose of rectifying a Sparber error—that is, an
error in failing to inpose a required period of PRS (see People v
Spar ber, 10 NY3d 457, 464-465)—[t]he defendant’s right to appeal is
limted to the correction of errors or the abuse of discretion at the
resent enci ng proceeding’ ” (People v Howard, 96 AD3d 1701, 1702, |lv
denied 19 NY3d 1103, quoting People v Lingle, 16 NY3d 621, 635).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered July 20, 2011. The judgnent convicted
def endant, upon a jury verdict, of burglary in the second degree,
grand larceny in the third degree, crimnal possession of a forged
instrunment in the second degree and crim nal possession of a
controll ed substance in the seventh degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law and as a matter of discretion in the
interest of justice, a newtrial is granted on counts one and three of
the indictnent, and counts two and four of the indictnment are
di sm ssed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the second degree (Penal Law 8§
140.25 [2]), grand larceny in the third degree (forner § 155. 35),
crimnal possession of a forged instrunent in the second degree (8
170.25), and crimnal possession of a controlled substance in the
seventh degree (8 220.03). Defendant was convicted upon a retrial
after we reversed the first judgnent of conviction based on a Batson
vi ol ation (People v Mdrgan, 75 AD3d 1050, 1051-1053, |v denied 15 NY3d
894). Although on the prior appeal we did not need to address on the
nerits defendant’s contention that he was deprived of a fair trial by
prosecutorial m sconduct inasnuch as we granted a new trial on Batson
grounds, we neverthel ess “note[d] our strong di sapproval of the
m sconduct of the prosecutor on summation in inproperly shifting the
burden of proof onto defendant and in inproperly vouching for the
credibility of the People’s witnesses” (id. at 1053). W noted that,
“[a] rong ot her objectionable remarks, the prosecutor stated on
summation that ‘[t]he only way that you can find the defendant not
guilty of burglary is if you believe that he falsely admtted to a
crinme that he didn't conmt[,]’ ” and that, “ ' to believe what
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[ def endant] want[s] you to believe, you have to conclude that [two
police detectives] are liars. Two police officers with forty years of
experience between them. . . They're going to cone in here and
perjure thensel ves on the stand, and risk prosecution thensel ves, for
what? For this? 7 (id. at 1053-1054).

On this appeal, defendant again contends that reversal is
war r ant ed based upon prosecutorial m sconduct on sumrati on, and we
agree. Despite our prior adnonition on defendant’s first appeal, the
prosecutor on retrial repeated sonme of the inproper coments fromthe
first sunmation and nmade additional comments that we conclude are
i nproper. The prosecutor inproperly denigrated the defense and
def ense counsel, repeatedly characterizing the defense as “noise,”
“nonsense” and a “distraction[],” and arguing that defense counsel was
fabricating facts and attenpting to mslead the jury (see People v
MIller, 104 AD3d 1223, 1223-1224, |v denied 21 NY3d 1017; People v
Lopez, 96 AD3d 1621, 1622, |v denied 19 NY3d 998; People v Spann, 82

AD3d 1013, 1015). In one of the nore troubling passages in her
summat i on, the prosecutor stated, “You are here for the People of the
State of New York versus [defendant] . . . It is not about who isn’t

sitting at the defense table, it is about who is. Are you buying it?
Because that's what they're selling. Theories disguised as argunents
and posturing as evidence. And |I'’mnot suggesting the defendant has

t he burden of proving anythi ng because the burden rests with the
Peopl e, but by the sanme token, it doesn’t give counsel |icense to nake
stuff up and pretend that it’'s evidence. They all have sonething in
common. These theories, they' re noise, they' re nonsense. They want
you to be distracted. Do not be distracted.”

In addition, the prosecutor m sstated the evidence and the | aw
(see People v Riback, 13 NY3d 416, 423; Spann, 82 AD3d at 1015-1016;
Peopl e v Het herington, 229 AD2d 916, 917, |v denied 88 Ny2d 1021),
made an i nappropriate “guilt by association” argunent (see People v
Par ker, 178 AD2d 665, 666), and inproperly characterized the case as
“about finding the truth and it is as sinple as that” (see People v
Ward, 107 AD3d 1605, 1606-1607; People v Benedetto, 294 AD2d 958, 959;
People v Smth, 184 AD2d 326, 326, |v denied 80 Ny2d 910). Perhaps
t he prosecutor’s nost egregi ous m sconduct occurred when she nade
hersel f an unsworn witness and injected the integrity of the District
Attorney’s office into the case (see People v Muye, 12 NY3d 743, 744;
People v Cark, 195 AD2d 988, 990). Wth respect to a chief
prosecution witness, who did not testify at the first trial and who
turned herself in on a warrant the day prior to her testinony, the
prosecutor stated: “Wen she arrived at our offices, she was escorted
over to Buffalo City Court because she had a warrant, because that’s
what you have to do, and she was rel eased on her own recogni zance by
the judge. And let nme be very clear here when we tal k about prom ses
to witnesses or benefits that they received. Let ne be very clear.
Nei t her myself, nor [the other prosecuting attorney], nor anyone from
our office, ever prom sed her anything in exchange for her testinony”
(enmphasi s added). The Court of Appeals condemed simlar comments by
the prosecutor in People v Carter (40 Ny2d 933, 934-935).
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In light of the foregoing, we conclude that reversal is warranted
based on the pervasive and at tinmes egregi ous m sconduct on sunmati on,
particularly in light of our previous adnonition to the People in this
matter (see Spann, 82 AD3d at 1015-1016; People v Wasiuk, 32 AD3d
674, 681, |Iv dismssed 7 NY3d 871). 1In short, as we said nore than 15
years ago, “[i]t would seem by now, unnecessary to enphasize again
that the duty of the prosecutor is to honor established | egal
principles, not to secure a conviction by any and all neans” (People v
Paul , 229 AD2d 932, 933).

We further agree with defendant that the evidence is legally
insufficient to support the conviction of grand larceny in the third
degree because there is insufficient evidence that the value of the
stol en property exceeded $3,000 (see Penal Law forner § 155. 35).

Al t hough defendant failed to preserve that contention for our review
(see People v Snyder, 100 AD3d 1367, 1367-1368, |v denied 21 Ny3d
1010), we neverthel ess exercise our power to address it as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]). The
val ue of stolen property is “the market value of the property at the
time and place of the crime, or if such cannot be satisfactorily
ascertained, the cost of replacenent of the property within a
reasonable tinme after the crine” (Penal Law § 155.20 [1]). It is well
established that “a victimnust provide a basis of know edge for his
[or her] statenent of value before it can be accepted as legally
sufficient evidence of such value” (People v Lopez, 79 Ny2d 402, 404),
and that “[c]onclusory statements and rough estimates of value are not
sufficient” (People v Loom's, 56 AD3d 1046, 1047).

Here, the stolen property consisted of a PlayStation video gane
consol e, video ganes, DVDs, a |aptop, an external hard drive, and
ot her m scel | aneous conputer equipnent. The victimtestified that the
val ue of the |laptop was “about $2,000” and that he “had it for |ess
than a year” before the burglary, but he did not testify as to the
purchase price, the condition of the | aptop, or the cost to replace it
(see People v Ceroyianis, 96 AD3d 1641, 1643-1644, |v denied 19 Ny3d
996, reconsideration denied 19 NY3d 1102; People v Vandenburg, 254
AD2d 532, 534, |v denied 93 Ny2d 858). As for the PlayStation, the
victimtestified that it cost $150 in 2005. Although a “victimis
conpetent to supply evidence of original cost” (People v Stein, 172
AD2d 1060, 1060, |v denied 78 Ny2d 975), “evidence of the original
purchase price, without nore, will not satisfy the People’s burden”
(Peopl e v Gonzal ez, 221 AD2d 203, 204). Wth respect to the remaining
itens of stolen property, the victim*“provided only rough estimates of
value . . . without setting forth any basis for his estimates . . ,
and thus the evidence also is legally insufficient to establish the
val ue of those remaining itens” (Ceroyianis, 96 AD3d at 1645 [internal
guotation marks omtted]; see People v Sutherland, 102 AD3d 897, 898-
899). On this record, we cannot conclude that “ ‘the jury ha[d] a
reasonabl e basis for inferring, rather than specul ating, that the
val ue of the property exceeded the statutory threshold " of $3,000
(People v Brinks, 78 AD3d 1483, 1484, |v denied 16 Ny3d 742,
reconsi deration denied 16 NY3d 828; see Vandenburg, 254 AD2d at 534).
We therefore dismss count two of the indictnent.
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We |ikewi se agree with defendant that the evidence is legally
insufficient to support his conviction of crimnal possession of a
controll ed substance in the seventh degree, as charged in the fourth
count of the indictnment. The indictnent alleged that “on or about the
2nd day of Septenber, 2005, [defendant] knowi ngly and unl awful |y
possessed a control |l ed substance, to wit: cocaine” (enphasis added).
The evi dence that defendant possessed a controll ed substance on
Sept enber 2, 2005 consisted solely of the testinony of a witness and
defendant’ s statenment that they snoked crack cocai ne together on that
date, but at different tines. As the People correctly concede, such
evidence is legally insufficient to support a conviction of crim nal
possession of a controlled substance (see generally People v Martin,
81 AD3d 1178, 1179-1180, |v denied 17 NY3d 819, reconsideration denied
17 NY3d 904). Although the evidence is legally sufficient to
establish that defendant possessed a controll ed substance on Septenber
27, 2005, the date of his arrest, the indictnment did not charge
def endant with drug possession on that date and, contrary to the
Peopl e’ s contention, the discrepancy cannot be characterized as a nere
“variance” in the date of the offense (see People v La Marca, 3 Nyad
452, 458-459, remttitur amended 3 NY2d 942, cert denied 355 US 920,
rearg denied 4 Ny2d 960). W therefore dism ss count four of the
i ndi ctment (see generally People v Oberl ander, 60 AD3d 1288, 1289).

Contrary to the further contention of defendant, however, we
conclude that the evidence is legally sufficient to support the
conviction of burglary in the second degree and crim nal possession of
a forged instrunment in the second degree and, view ng the evidence in
light of the elenents of the crinmes as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349), we conclude that the verdict with
respect to those counts is not against the weight of the evidence (see
general |y People v Bl eakl ey, 69 Ny2d 490, 495).

In light of our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

958

CA 13-00374
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, AND LI NDLEY, JJ.

GARY M DI SCH AVI AND LI NDA DI SCHI AVI ,
PLAI NTI FFS- RESPONDENTS- APPELLANTS,

\% MEMORANDUM AND ORDER

WLLIAM S. CALLI, JR, AS ADM NI STRATOR
CTA OF THE ESTATE OF WLLIAM S. CALLI,
ROBERT CALLI, HERBERT CULLY, CALLI, CALLI
AND CULLY, ANDREW S. KOWALCZYK, JOSEPH
STEPHEN DEERY, JR , THOVAS S. SQJA AND
CALLI, KOMLCZYK, TOLLES, DEERY AND SQJA,
DEFENDANTS- APPELLANTS- RESPONDENTS,

ET AL., DEFENDANTS.

KERNAN AND KERNAN, P.C., UTICA (LEIGHTON R BURNS OF COUNSEL), FOR
DEFENDANT- APPELLANT- RESPONDENT W LLIAM S. CALLI, JR, AS ADM NI STRATOR
CTA OF THE ESTATE OF WLLIAM S. CALLI.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (DAVID R DUFLO CF
COUNSEL), FOR DEFENDANTS- APPELLANTS- RESPONDENTS ANDREW S. KOWALCZYK,
JOSEPH STEPHEN DEERY, JR. AND CALLI, KOMLCZYK, TOLLES, DEERY AND
SQJA.

H SCOCK & BARCLAY, LLP, SYRACUSE (ROBERT A. BARRER OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS HERBERT CULLY AND CALLI, CALLI AND
CULLY.

GETNI CK LI VI NGSTON ATKI NSON & PRI CRE, LLP, UTICA (M CHAEL E. GETN CK
OF COUNSEL), FOR DEFENDANT- APPELLANT- RESPONDENT THOMAS S. SQJA.

GECRCE F. ANEY, HERKI MER, FOR DEFENDANT- APPELLANT- RESPONDENT ROBERT
CALLI .

LU BRAND LAW FI RM PLLC, LATHAM (KEVIN A. LU BRAND OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal s and cross appeal froman order of the Suprene Court,
Onei da County (James P. McCusky, J.), entered May 21, 2012. The
order, inter alia, dismssed plaintiffs’ |egal nalpractice causes of
action insofar as they are premised on the failure to comence a
personal injury action and dismssed plaintiffs’ |egal mal practice
causes of action agai nst defendants Herbert Cully and Calli, Calli and
Cully insofar as they are prenmi sed on the failure of those defendants
to commence a nedi cal mal practice action.
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It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting those parts of the notions
of defendants-appell ants-respondents with respect to the third cause
of action in its entirety and those parts of the notions of al
def endant s- appel | ant s-respondents except Robert Calli with respect to
the claimfor punitive damages against them and as nodified the order
is affirmed w thout costs.

Menorandum Plaintiffs commenced this action seeking damages
for, inter alia, breach of contract, |egal nalpractice and fraud,
al | egi ng, anong other things, that defendants failed to conmence
timely legal actions to recover danmages arising frominjuries
sustained by Gary M Dischiavi (plaintiff). Plaintiffs allege in
their conplaint that plaintiff was injured as the result of an
acci dent that occurred while he was on duty as a City of Uica police
officer in 1991, and that he was further injured as a result of his
ensui ng nedical treatnent. Although plaintiffs retained defendant |aw
firmof Calli, Kowal czyk, Tolles, Deery and Soja (CKTDS) to represent
themw th respect to possible clains arising fromthose injuries, no
action was ever instituted. Plaintiffs further allege that defendants
purported to have plaintiff exam ned by an expert physician but had a
| awyer exam ne himinstead, purported to have ot her expert physicians
review plaintiff’s nmedical records but had a veterinarian performthat
review, msrepresented that they had cormmenced a personal injury
action on plaintiffs’ behalf, and created a fake settlenment agreenent
for that “action.” This case was previously before us on appeal, and
we determned, inter alia, that Suprenme Court erred in granting the
notions and cross notion of various defendants for sunmary judgnent
dism ssing the conplaint inits entirety against them (D schiavi v
Calli [appeal No. 2], 68 AD3d 1691, 1692-1694).

Upon remttal and the conpletion of discovery, various defendants
agai n nmoved for summary judgnment dism ssing the conplaint, cross
claims and/or counterclains against them The court dism ssed the
conpl aint insofar as asserted agai nst certain defendants and, as
rel evant on appeal, the remai ning defendants, i.e., defendants-
appel | ant s-respondents (hereafter, defendants), now appeal and
plaintiffs cross-appeal fromall or parts of an order that, inter
alia, denied plaintiffs’ cross notion for partial summary judgnent and
granted defendants’ notions in part. Specifically, the court granted
those parts of the notions seeking summary judgnment dism ssing the
first and second causes of action insofar as they are prem sed on
defendants’ failure to conmmence a personal injury action. The court
al so granted that part of the notion of defendant law firmCalli,

Calli and Cully and defendant Herbert Cully (collectively, CCC

def endants) for summary judgnment dism ssing the first and second
causes of action against theminsofar as they are prem sed on their
failure to comrence a nedical nmal practice action, thereby resulting in
the dism ssal of those causes of action in their entirety against the
CCC def endants.

Def endants Andrew S. Kowal czyk, Joseph Stephen Deery, Jr., and
CKTDS (col l ectively, CKTDS defendants), along with defendant WIIiam
S. Calli, Jdr. (Calli, Jr.), as admnistrator CTA of the estate of
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fornmer defendant Wlliams$S. Calli, Sr., contend that the court erred
in denying their notions insofar as they concern the underlying

medi cal mal practice claim Specifically, the CKTDS defendants and
Calli, Jr., contend that the underlying nedical mal practice claim

| acks nmerit, and thus that plaintiffs could not recover damages based
on the failure of those defendants to commence a tinely action based
on that claim W conclude, however, that the court properly denied
the nmotions to that extent inasnmuch as the CKTDS defendants and Calli,
Jr. failed to nmeet their initial burden of establishing that
plaintiffs nmedical nalpractice claimlacks nerit (see generally
Wnegrad v New York Univ. Med. Cir., 64 NY2d 851, 853; Welch v State
of New York, 105 AD3d 1450, 1451). 1In any event, plaintiffs raised a
triable issue of fact (see generally Zuckerman v City of New York, 49
NY2d 557, 562).

In addition, the CKTDS defendants and defendant Thomas S. Soj a
contend that they may not be held |iable under a theory of partnership
by estoppel because CKTDS was dissolved prior to any alleged |egal
mal practice. Even assum ng, arguendo, that those defendants net their
initial burden in that respect, we further conclude that the court
properly determ ned that plaintiffs raised a triable issue of fact
with respect to that issue (see generally id.).

To the extent that defendants sought summary judgnent di sm ssing
the first and second causes of action on the ground that the
applicable three-year statute of limtations had expired prior to the
commencenent of this action (see CPLR 214 [6]; see generally Zorn v
G |l bert, 8 NY3d 933, 933-934), we conclude that they nmet their initia
burden on their respective notions. W further conclude, however,
that plaintiffs raised a triable issue of fact whether the doctrine of
continuous representation tolled the statute of limtations (see
general |y Shunsky v Eisenstein, 96 Ny2d 164, 167-168). The court
therefore properly determ ned that defendants were not entitled to the
relief sought based on the statute of limtations.

We agree with all defendants that the court erred in denying
those parts of their notions seeking summary judgnment dism ssing the
third cause of action, for fraud, against them Thus, we nodify the
order accordingly. “The elenents of a cause of action for fraud
require a material msrepresentation of a fact, know edge of its
falsity, an intent to induce reliance, justifiable reliance by the
plaintiff[s] and damages” (Eurycleia Partners, LP v Seward & Kissel,
LLP, 12 Ny3d 553, 559; see Ross v Louise Wse Servs., Inc., 8 Ny3d
478, 488; Lama Holding Co. v Smith Barney, 88 NY2d 413, 421). *“Were,
as here, a fraud [cause of action] is asserted in connection with
charges of professional malpractice, it is sustainable only to the
extent that it is prem sed upon one or nore affirmative, intentional
m srepresentations . . . which have caused additional damages,
separate and distinct fromthose generated by the all eged nal practice”
(White of Lake George v Bell, 251 AD2d 777, 778, |v dism ssed 92 Ny2d
947; see Tasseff v Nussbauner & C arke, 298 AD2d 877, 878; see
generally Wells Fargo Bank, N A v Zahran, 100 AD3d 1549, 1550, Iv
denied 20 NY3d 861). W agree with defendants that they nmet their
initial burden on their notions by establishing that plaintiffs did
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not sustain any additional danages as a result of the alleged fraud,
and plaintiffs failed to raise a triable issue of fact (see generally
Al varez v Prospect Hosp., 68 NY2d 320, 324-325). Contrary to
plaintiffs’ contention, this Court’s prior order denying those parts
of the respective defendants’ initial notions and cross notions
“pursuant to CPLR 3211 (a) (7) to dismiss the conplaint, which were]
addressed to the sufficiency of the pleadings, did not establish the
| aw of the case for the purpose of their subsequent notion[s] pursuant
to CPLR 3212 for sunmary judgnent, which [were] addressed to the
sufficiency of the evidence” (Thonmpson v Lanprecht Transp., 39 AD3d
846, 847).

We further conclude that the court erred in denying those parts
of the notions seeking sunmary judgnment dismssing plaintiffs’ claim
for punitive damages except insofar as that claimis asserted agai nst
def endant Robert Calli. Plaintiffs seek to hold all other defendants
liable for punitive damages under a theory of vicarious liability. It
is well settled that, in order for a partnership or its nmenbers “to be
hel d vicariously liable for punitive damages arising fromthe conduct
of its [partners], it nmust have ‘authorized, participated in,
consented to or ratified the conduct giving rise to such danages, or
deliberately retained the unfit [partner]’ such that it is conplicit
in that conduct” (Melfi v Mount Sinai Hosp., 64 AD3d 26, 42, quoting
Loughry v Lincoln First Bank, 67 Ny2d 369, 378; see 1 Mttt St., Inc. v
Con Edi son, 33 AD3d 531, 532). Here, the defendants other than Robert
Calli established that only Robert Calli may have engaged i n conduct
giving rise to punitive damages and that they did not engage in any
acts that would render themconplicit in such conduct. In response,
plaintiffs failed to raise a triable issue of fact whether defendants,
ot her than Robert Calli, engaged in conduct giving rise to punitive
damages or “ ‘authorized, participated in, consented to or ratified
t he conduct giving rise to such danages, or deliberately retained the
unfit [partner]’ ” (Melfi, 64 AD3d at 42). Consequently, the court
erred in denying those parts of the notions seeking to dism ss the
claimfor punitive damages except insofar as asserted agai nst Robert
Calli. W therefore further nodify the order accordingly.

On their cross appeal, plaintiffs contend that the court erred in
dism ssing the first and second causes of action insofar as they are
prem sed upon defendants’ failure to comence a personal injury
action. The court granted defendants’ notions for sumrary judgnent
di sm ssing those causes of action to that extent based on its
determ nation that the statute of limtations therefor had expired
before plaintiffs retained any of the defendants. Plaintiffs now
contend that the statute of Iimtations for those causes of action was
extended several tinmes by anendnments to General Municipal Law § 205-e
(2), which resulted in the revival of plaintiffs’ causes of action
until a time after they first retained CKTDS. That contention is not
properly before us because it is raised for the first tinme on appeal,
and “[a]n issue nay not be raised for the first time on appeal
where it ‘could have been obviated or cured by factual show ngs or
| egal countersteps’ in the trial court” (Oramv Capone, 206 AD2d 839,
840, quoting Telaro v Telaro, 25 NY2d 433, 439, rearg denied 26 Ny2d
751). The revival statute on which plaintiffs rely applies to causes
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of action that “would have been actionable on or after January [1,
1987] had this section been effective” (8 205-e [2]), and we concl ude
t hat defendants coul d have made a factual showing that plaintiffs’
first and second causes of action insofar as they are prem sed upon
defendants’ failure to conmence a personal injury action were not
actionabl e because they were precluded by plaintiff’s receipt of
benefits pursuant to General Muinicipal Law 8§ 207-c.

We have considered the further contentions of the parties and
conclude that they are without nerit.

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered January 11, 2011. The judgnent convicted
def endant, upon a jury verdict, of attenpted nurder in the second
degree, assault in the first degree, crimnal possession of a weapon
in the second degree and reckl ess endangernent in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
af firnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, attenpted nurder in the second
degree (Penal Law 88 110.00, 125.25 [1]), assault in the first degree
(8 120.10 [1]) and reckless endangernent in the first degree (8§
120.25). The evidence at trial established that, on the date in
guestion, defendant and a passenger in his vehicle approached the
victimand his fiancée. A physical altercation ensued during which
def endant struck the victimwith a .380 caliber sem -automatic pistol.
Def endant then shot the pistol at the victimand in the vicinity of
the victims fiancée. Defendant returned to his vehicle to obtain a
second firearm i.e., a .22 caliber rifle, which he then used to shoot
at the victim in the vicinity of the victinmis fiancée. The victim
sust ai ned nul ti pl e gunshot wounds to the neck, chin, shoul der and | eg.
Wth respect to the assault and reckl ess endangernment charges, the
i ndi ctment all eged that defendant commtted those offenses with “a
. 380 sem -automatic pistol and a .22 rifle” (enphasis added).

During its charge, County Court instructed the jury that it was
al | eged that defendant conmitted assault in the first degree by
intentionally injuring the victimwith a “380 sem -automatic pistol
and a 22 caliber rifle” (enphasis added). The court further
instructed the jury that it was alleged that defendant commtted
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reckl ess endangernent in the first degree by firing “a 380 sem -
automatic pistol and a 22 rifle in the direction of [the victinis
fiancée]” (enphasis added). The jurors sent a note asking if they
nmust believe that both firearns were involved in order to find
defendant guilty of the assault and reckl ess endanger ment charges.

The court instructed the jury that it “nust be proven to your

sati sfaction beyond a reasonabl e doubt, that either of the weapons
were involved or both, as long as you find that there was a deadly
weapon involved.” The jury thereafter returned a verdict of guilty on
all counts charged in the indictnent.

Def endant now contends that the court’s instruction to the jury
constructively anended the indictnment, rendering it duplicitous. W
reject that contention. It is well established that, “ ‘[w here an
of fense may be commtted by doing any one of several things, the
indictnment may, in a single count, group themtogether and charge the
defendant with having commtted themall, and a conviction may be had
on proof of the conm ssion of any one of the things, wthout proof of
the comm ssion of the others’ ” (People v Charles, 61 Ny2d 321, 327-
328). Contrary to the position of the dissent, we conclude that the
evidence at trial established that the multiple shots fired fromtwo
separate firearns “constitute[d] a single uninterrupted assault rather
than a series of distinct crimnal acts . . . , and the assault
‘“occurred over a short tine franme, w thout apparent abeyance, and was
triggered by a single incident of anger’ ” (People v Snyder, 100 AD3d
1367, 1367, |v denied 21 NY3d 1010, quoting People v H nes, 39 AD3d
968, 969-970, |v denied 9 NY3d 876; cf. People v Bauman, 12 NY3d 152,
155- 156; People v Casado, 99 AD3d 1208, 1209, |v denied 20 NY3d 985;
see generally People v Alonzo, 16 Ny3d 267, 270). “The fact that nore
t han one dangerous instrunment allegedly was used by the defendant[],
and nore than one [shot] was [fired] causing the [victim several
injuries, does not transformthis single crimnal incident into
mul ti ple assaults or acts of [reckless endangernent] which nust be
charged by separate counts” (People v Kaid, 43 AD3d 1077, 1080; cf.
Peopl e v Negron, 229 AD2d 340, 340-341). W respectfully disagree
with the position of the dissent that there were separate inpul ses
wi th an abeyance between them Rather, the evidence established that
def endant assaulted the victimand his fiancée in an attenpt to seek
revenge for the fiancée s all eged assault on defendant’s sister.
There was one notive and one inpulse: to seek revenge. W see no
distinction between a situation in which an assaulting defendant takes
the tinme to rel oad one weapon and one in which the assaulting
def endant takes the tinme to obtain a second weapon with the single
i mpul se of continuing the ongoi ng assaul t.

Wth respect to the count of reckless endangerment in the first
degree, the conduct enconpassed by that count was the act of
endangering the life of the victims fiancée, who was in the vicinity
of the victimthe entire tinme defendant was shooting at the victim
“Where . . . a crinme by its nature as defined in the Penal Law may be
commtted either by one act or by nultiple acts and can be
characterized as a continuing offense over tine, the indictnment may
charge the continuing offense in a single count” (People v First
Meridian Planning Corp., 86 Ny2d 608, 615-616). Under the
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ci rcunst ances of this case, the crinme of reckl ess endanger nent
“involved a continuing offense” and could therefore enconpass nultiple
acts in one count w thout being duplicitous (People v Hernandez, 235
AD2d 367, 368, |v denied 89 Ny2d 1012). 1In our view, the fact that
the nultiple shots were fired fromtwo separate firearns did not
transformthis continuing offense into two separate offenses. W

di sagree with the dissent’s assunption that the fiancée was
“potentially out of harnmis way” when she sought refuge in a vehicle

during the barrage of gunshots inasmuch as the vehicle was still in
the vicinity of the gunshots. “[R]eckless endangernent is a conduct -
specific . . . crime,” and here the conduct underlying that count of

the indictnent was the firing of rmultiple gunshots in the vicinity of
the fiancée (People v Estella, 107 AD3d 1029, 1032, |v denied 21 Ny3d
1042; cf. People v Dann, 17 AD3d 1152, 1153-1154, |v denied 5 NY3d
761). W thus conclude that the indictnment was not rendered
duplicitous by the court’s instruction that the jury could find
defendant guilty of the assault and reckl ess endangernent charges if
it found that defendant used either firearmor both.

W reject the view of the dissent that “ ‘there were two distinct
shooting incidents’ ” (quoting People v Boykins, 85 AD3d 1554, 1555,
v denied 17 NY3d 814). Al though the published decision in Boykins
does not address the particular facts of the crines, “[w]e can and do
take judicial notice of the record on appeal” in that case (People v
Hll, 30 AD2d 976, 976; see People v Crawford, 55 AD3d 1335, 1337, lv
denied 11 NY3d 896). |In Boykins, the defendant was charged with one
count of attenpted nurder, but the evidence established that there
were two distinct shooting incidents directed at the victim The
first occurred when the defendant and the codefendant first arrived at
the victims residence. At that point the victimwas shot in the
stomach area. The defendant and the codefendant |eft the residence,
and anot her resident of the hone | ocked the door behind them At sone
tinme thereafter, either the defendant or the codefendant kicked open
t he door and shot the victimtwice in the face. Here, contrary to the
factual scenario in Boykins, there was no cessation or suspension in
the crimnal activity other than the tine it took defendant to obtain
anot her | oaded firearm

| nasnmuch as we conclude that the counts of the indictnent were
not rendered duplicitous by the court’s instructions, we reject
defendant’ s contention that he was denied effective assistance of
counsel based on defense counsel’s failure to seek dism ssal of the
al l egedly duplicitous counts of the indictnment (see People v Stultz, 2
NY3d 277, 287, rearg denied 3 Ny3d 702; People v Harris, 97 AD3d 1111
1111-1112, Iv denied 19 NY3d 1026; see also People v Brown, 82 AD3d
1698, 1701, |v denied 17 NY3d 792).

Contrary to defendant’s further contention, we conclude that the
shel | casings were properly admtted in evidence. “ ‘The testinony
presented at the trial sufficiently established the authenticity of
t hat evi dence through reasonabl e assurances of identity and unchanged
condition” . . . , and any irregularities in the chain of custody went
to the weight of the evidence rather than its admssibility” (People v
Washi ngton, 39 AD3d 1228, 1230, |v denied 9 NY3d 870; see generally
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People v Julian, 41 Ny2d 340, 342-343).

We conclude that the sentence is not unduly harsh or severe.
Finally, we note that the certificate of conviction erroneously states
t hat defendant was convicted of attenpted nmurder in the second degree
under Penal Law 8 125.25 (2), and it nust therefore be anended to
reflect that he was convicted under Penal Law 8§ 125.25 (1) (see
generally People v Saxton, 32 AD3d 1286, 1286).

Al'l concur except SCoNERS, J., who dissents and votes to nodify
in accordance with the foll ow ng Menorandum | respectfully dissent
in part because | disagree with the magjority that the assault and
reckl ess endangernent counts in the indictnment were not rendered
duplicitous based on the evidence or by County Court’s charge in
response to a jury note. | would therefore nodify the judgnment by
reversing the conviction of assault and reckl ess endangernent and
di sm ssing the second and fourth counts of the indictnment with | eave
to re-present any appropriate charges under those counts to anot her
grand jury (see generally People v Filer, 97 AD3d 1095, 1096, |v
deni ed 19 NY3d 1025). In view of ny conclusion, | do not reach
defendant’s rel ated contention concerning the denial of effective
assi stance of counsel.

The indictnent alleged, inter alia, that defendant conmtted
assault in the first degree (Penal Law 8§ 120.10 [1]) and reckless
endangernment in the first degree (8 120.25) with “a .380 semi -
automatic pistol and a .22 rifle,” and the jury was instructed
accordingly. During deliberations, the jurors sent a note that asked,
with respect to both the assault and reckl ess endangernent counts,
“must we believe both guns were involved and fired by the defendant.”
The court, in discussing the note with counsel, stated that the
i ndi ctment alleged assault with a deadly weapon and not deadly
weapons. As a result, the court subsequently instructed the jury that
they could find that “either of the weapons were involved or both, as
long as you find that there was a deadly weapon invol ved.”

Wth respect to the assault count, this was not a case of a
“single, uninterrupted crimnal act” (People v Al onzo, 16 NY3d 267,
270); rather, defendant engaged in “two distinct shooting incidents
that may constitute the crinme of [assault]” with two separate weapons,
the first of which was interrupted when he returned to his vehicle to
retrieve arifle (People v Boykins, 85 AD3d 1554, 1555, |v denied 17
NY3d 814; see generally People v Casado, 99 AD3d 1208, 1209, |v denied
20 NY3d 985). It is the separate “inpulses,” not the tine interva
between the acts, that is dispositive in this case (see People v
Okafore, 72 Ny2d 81, 87-88). Here, defendant used the pistol during
the course of a fist fight between the victim defendant’s passenger,
and defendant, after the victimbegan to get the upper hand. The
victims fiancée was pushing himback toward their sports utility
vehicle (SUV) when defendant fired the |ast shot fromthe pistol.
Follow ng that initial altercation, after any perceived threat posed
by the victimhad seem ngly subsided, and after defendant stated that
he was not afraid to use the pistol, defendant returned to his
vehicle, retrieved a rifle fromthe back seat, and began firing in an
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apparent attenpt to end the victims |ife (see Boykins, 85 AD3d at
1555). Defendant acted on those separate inpulses with an “abeyance”
bet ween them (People v Hi nes, 39 AD3d 968, 970, |v denied 9 Ny3d 876).
G ven the evidence at trial and the court’s instruction in response to
the jury note about the two weapons, the assault count was rendered

duplicitous. *“In addition, because the trial evidence establishes two
distinct acts that may constitute [assault in the first degree], ‘[i]t
is inmpossible to ascertain . . . whether different jurors convicted

def endant based on different acts’ ” (Boykins, 85 AD3d at 1555).

Reckl ess endangernment can be a “continuing of fense” (People v
Her nandez, 235 AD2d 367, 368, |v denied 89 Ny2d 1012) and, for
reckl ess endangernent in the first degree, “the el enent of depravity
can be all eged by establishing that defendant engaged in a course of
conduct over a period of tinme” (People v Bauman, 12 NY3d 152, 155).
Nevert hel ess, the conduct that allegedly created a grave risk of death
nmust be specific enough to ensure a unaninous jury verdict (see id.;
People v Estella, 107 AD3d 1029, 1031-1032, |v denied 21 NY3d 1042).
Here, the testinony was that the victims fiancée was in front of the
vi cti m when defendant fired the pistol but was able to get into the
SUV, and potentially out of harm s way, when defendant retrieved and
fired the rifle. There was one count and one victim but two acts,
with a seemngly greater risk of death involved with the use of the
pistol. Gven the court’s response to the jury note, it is not
possi bl e to know whether the jurors, individually or collectively,
based their verdict upon the use of the pistol, the rifle, or both.
Based on defendant’s break to retrieve the rifle, the fiancée’'s
coi nci di ng change of l|ocation, and the court’s amendment of the
i ndi ctment (see Bauman, 12 NY3d at 155), and “because of the danger
that [the] jury . . . vote[d] to convict on a count w thout having
reached a unani nous verdict” (People v First Meridian Planning Corp.
86 Ny2d 608, 615), the reckl ess endangernment count was rendered
duplicitous.

Finally, the court failed to mtigate the danger that defendant
was convicted on a | ess than unani nous verdict by neglecting to
instruct the jury that they all nmust agree on the act or acts by which
defendant injured the victimwth a deadly weapon and created a grave
risk of death to the victinms fiancée (see generally People v
Bradford, 61 AD3d 1419, 1420-1421, affd 15 NY3d 329; First Meridian
Pl anning Corp., 86 Ny2d at 616).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Supreme Court, Erie County (Janice
M Rosa, J.), entered Decenber 22, 2011 in a divorce action. The
judgment, inter alia, equitably distributed the marital property of
the parties.

It is hereby ORDERED t hat the judgnent so appealed fromis
nodi fied on the | aw by vacating the eighth and ninth decretal
par agraphs and directing that the parties are jointly responsible for
the remai ni ng debt on the Discover Card line of credit and that
defendant is not required to conpensate plaintiff in the anount of
$3,569 and as nodified the judgment is affirmed w thout costs.

Menorandum  Def endant wi fe appeals froma judgnent of divorce
that, inter alia, equitably distributed marital assets, allocated
marital debt and cal culated the child support for the parties’ mnor
children. Contrary to the wife’'s contention, Supreme Court did not
abuse or inprovidently exercise its discretion in determning that
plaintiff husband was entitled to an equitable share of the narital
funds used to discharge the nortgage on the wife's separate residence,
whi ch had been used as the marital residence for the entire duration
of the marriage. As the court noted in its decision, the parties
engaged in “conplex financial dealings,” which often consisted of
acquiring new lines of credit to pay off existing lines of credit.

The testinony at trial established that, although the w fe purchased
the marital residence prior to the narriage, the parties used narital
funds to pay for inprovenents and to di scharge the nortgage on that
residence. The husband is thus “entitled to recoup [his] equitable
share of the marital funds used to reduce the indebtedness and pay for
i nprovenents to the nmarital abode” (Massim v Massim, 35 AD3d 400,
402, |v denied 9 NY3d 801; see Markopoul os v Markopoul os, 274 AD2d
457, 458-459; Zelnik v Zelnik, 169 AD2d 317, 330).
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W agree with the wife, however, that the court abused it
di scretion in awardi ng the husband $3, 000, which represented one-half
of the parties’ 2008 tax refund. The entire tax refund had been used
to pay down debt on a Discover Card line of credit. Wile it is
undi sputed that, after the divorce action was commenced, the w fe took
a cash advance fromthe Discover Card line of credit and deposited the
nmoney into her separate checking account, the evidence at trial
established that the wife used that noney to nake paynents toward
marital debt. W thus conclude that the Di scover Card debt was
marital debt, and the husband was not entitled to credit for his share
of the marital funds that were used to reduce that debt. W further
conclude that the court abused its discretion in awardi ng the husband
$569, the anpunt withdrawn by the wife fromthe parties’ joint
checki ng account in Septenber 2008 and January 2009. The evi dence at
trial established that the wife used the noney for household bills and
al so to reduce the Discover Card debt. W therefore nodify the
j udgment accordi ngly.

Contrary to the wife’'s contention, the court did not err in
vacating the child support and mai nt enance provisions of the parties’
Cct ober 2009 stipulation. In that stipulation, the parties had agreed
to inmpute incone to the wife in the amount of $15, 000, and the husband
had agreed to mai ntenance and child support awards to the w fe based
on that inmputed income. Although “[s]tipulations of settlenment are
favored by the courts and not lightly cast aside” (Hallock v State of
New Yor k, 64 Ny2d 224, 230; see Krupski v Krupski, 168 AD2d 942, 943,

I v denied 77 Ny2d 804; see generally CPLR 2104), “[a] stipulation of
settl enment should be closely scrutinized and may be set aside upon a
showi ng that it is unconscionable or the result of fraud, or where it
is showmn to be manifestly unjust because of the other spouse’s
overreaching” (Cruciata v Cruciata, 10 AD3d 349, 350; see Krupski, 168
AD2d at 943). W agree with the court that “a reasonabl e inference
exists that the [wife did not] fully disclose[] h[er] financial assets
: , and, as a result, the terns of the agreenent were so
|neqU|tabIe as to be nanlfestly unfair to the [husband]” (Cruciata, 10
AD3d at 350; see Chapin v Chapin, 12 AD3d 550, 551; cf. Label v Label,
70 AD3d 898, 900; see also Cervera v Bressler, 85 AD3d 839, 841-842).
It is undisputed that the wife had not been enpl oyed outside the hone
since the birth of the parties’ children, but it is |ikew se
undi sputed that she had inherited | arge suns of noney during the
course of the marriage. Moreover, the wife failed to disclose her
significant stock earnings, which, by October 2009, had total ed over
$48, 000 for that year. By the end of 2009, the wife had an adjusted
gross income of $121,901. Thus, the wi fe had over $100,000 nore in
income than was inputed to her in the stipulation, and her inconme was
nore than two tines what the husband had earned in any of the years
before the stipulation. W thus conclude that, regardl ess whether the
wife can be said to have commtted fraud, the wife's failure to
di scl ose her earnings in the stock market resulted in an agreenent
that was manifestly unfair to the husband.

The wife further contends that, after partially vacating the
stipulation, the court erred in inputing an annual inconme of $50, 000
to her. W reject that contention. The court did not abuse its
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di scretion in considering the wife’s gross incone as “reported in the
nost recent federal income tax return” (Donestic Relations Law 8§ 240
[1-b] [b] [5] [i]), including investnment inconme (see 8 240 [1-b] [b]
[5] [1i]), as well as “such other resources as may be available to the
[wfe]” (8 240 [1-b] [b] [5] [iv]), including non-income producing
assets such as real property she inherited (see 8 240 [1-b] [b] [5]
[iv] [A]) and noney, goods or services provided by rel atives and
friends (see 8 240 [1-b] [b] [5] [iv] [D]), such as the |arge nonetary
gifts provided to her by famly nenbers. Wile the wife contends that
her capital gains in 2009 are an anomaly that is not likely to recur,
we conclude that the court properly took into consideration the
volatility of the stock market when it inputed |less than half of the
wi fe's actual earnings to her as annual incone. The decision whether
to consider capital gains as inconme is a discretionary determ nation
(see Orofino v Oofino, 215 AD2d 997, 998-999, |v denied 86 Ny2d 706;
conpare Matter of G uckman v Qua, 253 AD2d 267, 270, |Iv denied 93 Ny2d
814 with McFarland v MFarl and, 221 AD2d 983, 983-984) and, under the
ci rcunstances of this case, we see no basis upon which to disturb the
court’s exercise of its discretion.

We have reviewed the wife' s remai ning contentions and concl ude
that they are lacking in merit.

Al'l concur except SCoNERS, J., who dissents and votes to nodify

in accordance with the foll ow ng Menorandum | agree with the
majority with respect to all but two of the issues being decided on
this appeal, and |I therefore respectfully dissent in part. In ny

view, Supreme Court erred to the extent it vacated a portion of the
parties’ partial settlenment and also erred when it inputed an annual

i ncone of $50,000 to defendant wife. | would therefore further nodify
t he judgnent accordingly.

On Cct ober 21, 2009, the parties entered into a parti al
settlenment on the record in court. Pursuant to that agreenent,
plaintiff husband woul d pay $175 per week in child support for the
parties’ three children and $100 per week in nai ntenance for three
years. The parties’ stipulation inputed an annual inconme of $15, 000
to the wwfe. Subsequently, during the trial on unresolved issues, the
husband | earned that in 2009 the wi fe had begun investing her
i nherited funds and, by the time of the stipulation, the wife had
capital gains of $48,684 through 14 sales of stock and an adjusted
gross inconme of $121,901 by year’s end. However, as was reveal ed
during the trial, despite having significant capital gains in 2009,
the wife had | osses of $27, 740 between January 1 and June 29, 2010 and
her unrealized | osses had total ed $61,352 at the time of trial.

Based solely on the wife's recent and indisputably short-term
success investing in the stock market, the court vacated the child
support and mai nt enance provisions of the partial settlenent and
i mputed an annual incone to her of $50,000. “Stipulations of
settlenent are favored by the courts and not lightly cast aside”

(Hal lock v State of New York, 64 Ny2d 224, 230; see Borghoff v
Borghoff, 8 AD3d 519, 520; see also CPLR 2104). This is equally true
with respect to agreenents entered into by the parties to a divorce
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action (see Batson v Batson, 277 AD2d 750, 751). Hence, “ ‘[o]nly
where there is cause sufficient to invalidate a contract, such as
fraud, collusion, mstake or accident, will a party be relieved from

t he consequences of a stipulation nade during litigation’ (Chernow v
Chernow, 51 AD3d 705, 706, |v dism ssed 11 NY3d 780, quoting Hall ock,
64 Ny2d at 230; see Przew ocki v City of Lackawanna, 112 AD2d 757,

757) .

The record here is devoid of proof that the wife was aware of the
extent of her capital gains as of the October 21, 2009 stipul ation.
Moreover, while the wife had $48,684 in capital gains on the
settlement date, capital gains, unlike salary or wages, are offset by
any investnent |osses that occur during a given tax year. Thus,
treating the wife’'s capital gains on October 21st as incone is the
functional equivalent of declaring the margin of victory in a footbal
ganme based on the score early in the fourth quarter. Wile, as it
turned out, the wife’'s capital gains increased through the end of
2009, it was, as of COctober 21st, possible that she could have
sust ai ned | osses that woul d have reduced or even conpletely negated
t hose gains by the end of the year. The |osses the wife sustained in
the first half of 2010 al one support that potential outconme. Thus, in
ny view, it was error for the court to void the partial settlenent
based on the wife’'s capital gains as of the date of the settlenent.

As to inputed incone, *
: i mpute an annual incone to a parent’ . . . , and a court’s
i mputation of incone will not be disturbed so long as there is record
support for its determ nation” (Lauzonis v Lauzonis, 105 AD3d 1351,
1351). As the mpjority observes, the decision whether to consider
capital gains as inconme is discretionary (see Oofino v Oofino, 215
AD2d 997, 998-999, |v denied 86 Ny2d 706). However, in my view, there
nmust be nore than one year of capital gains to warrant inmputing incone
for years into the future. W can take judicial notice of the fact
that, on March 9, 2009, the Dow Jones Industrial Average hit a 12-year
|l ow at the end of what has been called the Great Recession, but that
by the end of that year the Dow rose by al nbst 60% fromthat | ow point
(see For Dow, another 12-year |ow,
http://noney. cnn. com 2009/ 03/ 09/ mar ket s/ mar ket s_newyor k/ i ndex. ht np see
al so Dow Jones | ndus. Average [DJIA] History,
http://ww. f edpri merate. conf dowj ones-i ndustrial -average-hi story-dji a.
htm see generally Destiny USA Hol dings, LLC v Gtigroup G obal Mts.
Realty Corp., 69 AD3d 212, 222-223). In contrast, while the Dow was
relatively nore stable during 2010 than it had been in 2009 (see Dow
Jones Indus. Average [DJIA] Hi story), the wife neverthel ess sustained
significant losses in that year. The wife has a two-year degree, had
not worked outside the hone since 1994, and had never earned nore than
$18,000 from enploynment. At no tinme fromthe begi nning of the
marri age, even after inheriting significant suns, had the wi fe ever
denonstrated any particul ar know edge of or success with investing.
This woul d explain why the parties’ partial settlenent attributed
incone to the wife of only $15,000 per year. The only reasonabl e
concl usion based on this record is that the wife’'s capital gains in
2009 were a fluke resulting froma rapidly rising stock market. G ven
her | osses in 2010, it is clear that the wife was about as likely to

‘[c]ourts have considerable discretion to
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repeat her 2009 success as soneone who wins the lottery or has a | ucky
streak at a casino. As a result, the court also abused its discretion
in inmputing an annual inconme of $50,000 to the wife based on nothing
nore than one year of capital gains incone.

Ent er ed: Novenber 8, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered July 21, 2011 in a proceedi ng pursuant to
Soci al Services Law 88 383-c and 384. The order dism ssed the
petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  As part of the judicial surrender of her parental
rights to the subject child, petitioner entered into an agreenent
(agreenent) providing for post-surrender visitation between her and
the child. Petitioner commenced this proceeding to enforce the
agreenent, alleging that respondents inproperly refused to permt such
visitation. Following a hearing, Fam|ly Court dism ssed the petition
on the ground that further visitation between petitioner and the child
is not in the child s best interests.

W conclude that petitioner failed to establish that the
agreenent is enforceable, and thus the petition was properly
di sm ssed. Petitioner contends that the agreenent is enforceable
pursuant to Social Services Law 88 383-c and 384. W reject that
contention. The Social Services Law unequivocally provides with
respect to a post-surrender contact agreenent that, “[s]ubsequent to
t he adoption of the child, enforcenent of any agreement shall be in
accordance with [Donestic Relations Law § 112-b]” (8 383-c [2] [Db];
see 8 384 [2] [b]). The Donmestic Relations Law in turn provides in
rel evant part that such an agreenent “shall not be |legally enforceable
after any adoption approved by a court pursuant to this article unless
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the court has entered an order pursuant to this section incorporating
those ternms and conditions into a court[-]ordered adoption agreenent”
(8 112-b [6]; see generally Matter of Andie B., 102 AD3d 128, 129-
130). Here, petitioner failed to establish that the terns of the
agreenent were incorporated into the court-ordered adoption agreenent.

In any event, “[p]Jursuant to Donestic Relations Law § 112-b (4),
‘[t]he court shall not enforce an order [incorporating a post-
surrender contact agreenent] unless it finds that the enforcenent is
in the child[’s] best interests’ ” (Matter of Kristian J.P. v
Jeannette |I.C., 87 AD3d 1337, 1337; see Matter of Mya V.P. [Anber
R —taura P.], 79 AD3d 1794, 1795-1796). Here, in determ ning the
issue of the child s best interests, the court was entitled to accept
t he opi nions of respondents’ experts and to credit the testinony of
respondents over that of petitioner, and we afford great deference to
the court’s determination of that issue, particularly follow ng a
hearing (see Matter of Arianna M [Brian M], 105 AD3d 1401, 1401, Iv
deni ed 21 NY3d 862; Matter of Triplett v Scott, 94 AD3d 1421, 1422).
We therefore reject petitioner’s further contention that the court’s
determ nation concerning the child s best interests is not supported
by a sound and substantial basis in the record (see generally Kristian
J.P., 87 AD3d at 1337-1338).

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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LASHAWN J. SCOTT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci
Jr., J.), entered July 25, 2012. The order determ ned that defendant
is alevel three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum On a prior appeal, we reversed an order determ ning
t hat defendant was a | evel three risk under the Sex O fender
Regi stration Act ([SORA] Correction Law § 168 et seq.), and we
remtted the matter to County Court for further proceedi ngs on the
ground that the People had “failed to provide defendant with the
requi site 10-day notice that they intended to seek a determ nation
different fromthat recommended by the Board of Exam ners of Sex
O fenders” (People v Scott, 96 AD3d 1430, 1430; see 8 168-n [3]).
Def endant now appeals froman order that, follow ng a new hearing,
again classified himas a level three risk, and he contends that the
court erred in denying his request for a downward departure fromhis
presunptive risk level. W reject that contention.

It is well settled that the burden is on the People “to establish
defendant’s risk | evel under SORA by clear and convi nci ng evi dence”
(People v Brown, 302 AD2d 919, 920; see Correction Law 8 168-n [3];
People v Woten, 286 AD2d 189, 199, Iv denied 97 NY2d 610). Once that
presunptive risk level is established, however, either the People or
t he def endant may seek a departure fromthat presunptive risk |evel
“A departure fromthe presunptive risk level is warranted where ‘there
exi sts an aggravating or mtigating factor of a kind or to a degree,
not otherw se adequately taken into account by the guidelines (Sex
O fender Registration Act: Risk Assessnent Cuidelines and Comrentary
at 4 [1997 ed]). There nust exist clear and convincing evidence of
t he exi stence of special circunstance[s] to warrant an upward or
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downwar d departure” (People v Guaman, 8 AD3d 545, 545; see People v
Perrah, 99 AD3d 1257, 1257, |v denied 20 Ny3d 854; cf. People v Watt,
89 AD3d 112, 122-128, |Iv denied 18 NY3d 803). In our view, “defendant
failed to establish his entitlenent to a downward departure fromthe
presunptive risk level inasnuch as he failed to present the requisite
cl ear and convi ncing evi dence of the existence of speci al

ci rcunst ances warranting a downward departure” (People v Marks, 31
AD3d 1142, 1143, |v denied 7 NY3d 715; see People v Hanelinck, 23 AD3d
1060, 1060).

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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EUGENE RI VERA, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci
Jr., J.), entered February 21, 2012. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court’s
determ nation of his risk level is not supported by the requisite
cl ear and convincing evidence (see 8§ 168-n [3]). W reject that
contention. “ ‘The statenents in the case summary and presentence
report with respect to [the nunber of victinms and the age of the
victinms] constitute reliable hearsay supporting the court’s assessnent
of points’ ” under those risk factors (People v St. Jean, 101 AD3d
1684, 1684; see People v Adans, 101 AD3d 1792, 1792-1793, |v denied 20
NY3d 860; People v Vaughn, 26 AD3d 776, 776-777). Defendant admtted
that he had sexual contact with the victins in question, and there was
reliable hearsay to establish that at | east one of the victins was 10
years of age or younger at the tine of the incident.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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DANI EL UFARES, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRl STEN MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE ( MARI A MALDONADO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered February 18, 2010. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  On appeal froma judgnent convicting himupon his
plea of guilty of robbery in the second degree (Penal Law 8 160. 10 [ 2]
[b]), defendant contends that his purported waiver of the right to
appeal is invalid and that his sentence is unduly harsh and severe.
Even assum ng, arguendo, that defendant’s waiver of the right to
appeal is unenforceabl e because County Court, during the plea
col l oquy, conflated the right to appeal with the rights automatically
forfeited upon the plea of guilty (see People v Sanborn, 107 AD3d
1457, 1458), we neverthel ess reject defendant’s challenge to the
severity of the sentence. The record establishes that defendant has
six prior felony convictions, including three for robbery, and that he
was on parole when he conmmtted the instant robbery. 1n addition,
pursuant to the plea agreenent, the People agreed not to seek
persistent felony offender status for defendant, and defendant was not
prosecuted in federal court, where he faced a nore severe sentence.

Ent er ed: Novenber 8, 2013 Frances E. Caf ar el
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1030

KA 12-01764
PRESENT: SCUDDER, P.J., CENTRA, CARNI, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KEI TH R W LSON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (ALAN WLLI AMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LORI PETTIT R EMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cattaraugus County Court (Larry M
H nelein, J.), entered July 19, 2012 pursuant to the 2009 Drug Law
Ref orm Act. The order denied defendant’s application to be
resentenced upon his conviction of crimnal possession of a controlled
substance in the third degree and crim nal possession of a controlled
substance in the fifth degree.

It is hereby ORDERED that the order so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from an order denying his
application for resentencing pursuant to CPL 440.46, the 2009 Drug Law
Ref orm Act (DLRA-3). Although defendant is eligible to apply for
resent enci ng under DLRA-3 despite the fact that he was rel eased from
i ncarceration and has since been reincarcerated for allegedly
violating the conditions of his parole (see People v Paulin, 17 NY3d
238, 243-244; People v Wall ace, 87 AD3d 824, 824), we neverthel ess
conclude that County Court neither abused nor inprovidently exercised
its discretion in determ ning that substantial justice required denial
of his application. It is undisputed that defendant conpleted
treatnment for substance abuse and participated in nmany vocati ona
programs while incarcerated, but it was within the court’s discretion
to conclude that those acconplishnments did not outweigh his | engthy
crimnal history, unsatisfactory prison disciplinary record, and
hi story of absconding (see e.g. People v Manigault, 107 AD3d 492, 493;
People v Ford, 103 AD3d 492, 493; People v Spann, 88 AD3d 597, 598, |v
deni ed 18 Ny3d 886; People v H ckman, 85 AD3d 1057, 1057-1058, |v
deni ed 18 NY3d 859).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Erie County Court (M chael F
Pietruszka, J.), rendered COctober 31, 2011. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree and
crim nal possession of a weapon in the second degr ee.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Erie County Court for further
proceedi ngs in accordance with the foll ow ng Menorandum  Def endant
appeal s froma judgnent convicting himupon a jury verdict of nurder
in the second degree (Penal Law 8 125.25 [1]) and crim nal possession
of a weapon in the second degree (8 265.03 [3]). Contrary to the
contention of defendant, we conclude that, view ng the evidence in
light of the elenents of the crinmes as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349), the verdict is not agai nst the weight
of the evidence (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Def endant next contends that he was denied his right to counsel
when the police questioned himconcerning the instant crines while he
was in custody and represented by counsel in an unrelated crim nal
case. W reject that contention. “Under New York’s indelible right
to counsel rule, a defendant in custody in connection with a crim nal
matter for which he is represented by counsel may not be interrogated
in the absence of his attorney with respect to that matter or an
unrel ated matter unless he waives the right to counsel in the presence
of his attorney” (People v Lopez, 16 NY3d 375, 377). However, “[w hen
the prior charge has been di sposed of by dism ssal or conviction, the
indelible right to counsel disappears and the defendant is capabl e of
wai vi ng counsel on the new charge” (People v Bing, 76 Ny2d 331, 344,
rearg denied 76 Ny2d 890). Here, a police detective testified at the
Hunt | ey hearing that defendant had been sentenced on the unrel ated
crimnal case before the detective questioned himregarding these
crinmes, and County Court therefore properly determ ned that the police
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were not precluded from questioning himregarding the instant crines
(see People v Brant, 277 AD2d 1022, 1022, |v denied 96 Ny2d 756). W
reject defendant’s contention that the right to counsel l|asted until

at | east 30 days after sentencing, to allow for the filing of a notice
of appeal (see People v Colwell, 65 Ny2d 883, 885).

Def endant further contends that he was denied effective
assi stance of counsel because defense counsel failed to request a jury
charge on the voluntariness of defendant’s statenents to the police
and failed to object to nmultiple instances of alleged prosecutori al
m sconduct on summation. Wth respect to the jury charge, we concl ude
that defendant failed to denonstrate the absence of a strategic or
other legitimte explanation for defense counsel’s alleged error (see
Peopl e v Benevento, 91 Ny2d 708, 712; People v Sinclair, 90 AD3d 1518,
1518). Indeed, we note that the statenents of defendant to the police
were excul patory. Wth respect to the alleged instances of
prosecutorial m sconduct, we agree with the People that the prosecutor
did not inproperly bolster the adequacy of the police investigation or
the testinmony of the prosecution w tnesses but, rather, the
prosecutor’s coments were fair response to defense counsel’s
summati on (see People v Wllianms, 98 AD3d 1279, 1280, |Iv denied 20
NY3d 1066; People v Rivers, 82 AD3d 1623, 1624, |v denied 17 Ny3d
904). Thus, defense counsel’s failure to object to those comments
cannot be said to have deprived defendant of effective assistance of
counsel (see People v HIIl, 82 AD3d 1715, 1716, |v denied 17 NY3d
806). Wiile we agree with defendant that the prosecutor inproperly
deni grated the defense, that m sconduct was not so egregious as to
deprive defendant of a fair trial (see People v Heck, 103 AD3d 1140,
1143; People v Lopez, 96 AD3d 1621, 1622, |v denied 19 NY3d 998), and
defense counsel’s failure to object to those conments did not deprive
def endant of effective assistance of counsel (see Heck, 103 AD3d at
1143; People v Lyon, 77 AD3d 1338, 1339, |v denied 15 NY3d 954).

Def endant contends that the court erred in admtting in evidence
a portion of a recorded jailhouse tel ephone call nade by defendant.
He contends that the taping of the tel ephone call w thout a warrant
was prohibited i nasmuch as, although defendant was warned that calls
may be nonitored or recorded, he was not expressly warned of the
possi bl e use by | aw enforcenent of the statements made in the recorded
calls. Defendant further contends that the adm ssion of the
conversation anounted to the adm ssion of evidence of an uncharged
crinme. Defendant’s contentions are not preserved for our review (see
CPL 470.05 [2]) and, in any event, they are without nerit. An
eavesdroppi ng warrant is not required when one of the parties to the
conversation consents to the eavesdroppi ng (see People v Lasher, 58
NY2d 962, 963; People v Wod, 299 AD2d 739, 740-741, |v denied 99 Nyad
621), and we conclude that defendant inpliedly consented to the
recording here (see generally Curley v Board of Trustees of Vil. of
Suffern, 213 AD2d 583, 583, appeal disnm ssed 87 NY2d 860; United
States v Friedman, 300 F3d 111, 123, cert denied 538 US 981). W
further conclude that the conversation involved only the present
of fense, not an uncharged crinme. Contrary to defendant’s further
contention, the sentence is not unduly harsh or severe.
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We agree with defendant, however, that the court erred in failing
to rule on defendant’s renewed notion to “rule on whether the jurors
who voted this indictnent were present for all the testinony presented
on this case” (see People v Spratley, 96 AD3d 1420, 1421, follow ng
remttal 103 AD3d 1211, Iv denied 21 NY3d 1020). In an omni bus
noti on, defense counsel requested an attendance sheet of grand jurors
heari ng proof on the days on which evidence was presented on this
case, and a list of the grand jurors voting the indictnent. The
court’s order holding that the grand jury evidence was |legally
sufficient did not address that part of defendant’s omi bus notion
concerning the attendance of the grand jurors who voted the
i ndi ctrrent, and defense counsel therefore renewed that part of his
omi bus notion. The record does not reflect that the court ever ruled
on defendant’s renewed notion, and a failure to rule on a notion
cannot be deenmed a denial thereof (see id.; see also People v
Concepcion, 17 Ny3d 192, 197-198). W therefore hold the case,
reserve decision and remt the matter to County Court to determ ne
defendant’ s renewed noti on.

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Cattaraugus County Court (M
WlliamBoller, A J.), rendered April 23, 2012. The judgnent
convi cted defendant, upon his plea of guilty, of grand larceny in the
fourth degree.

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant on July 28, 2013 and by the attorneys for the
parties on July 30 and August 28, 2013,

It is hereby ORDERED that said appeal is unaninously dism ssed
upon sti pul ati on.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (El ma A
Bellini, J.), rendered Cctober 10, 2006. The judgnent convicted
def endant, upon jury verdicts, of crimnal possession of a weapon in
t he second degree and nurder in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
foll owing separate jury trials, of crimnal possession of a weapon in
t he second degree (Penal Law 8 265.03 [former (2)]) and nurder in the
second degree (8 125.25 [1]). At the first trial, the jury found
defendant guilty of the weapons offense but could not reach a verdict
on the murder count. County Court accepted a partial verdict and,
following a second trial, defendant was found guilty of nurder.

Def endant contends that, under the principles of double jeopardy, he
shoul d not have been retried on the nurder count because the evidence
at the first trial was legally insufficient to establish his

commi ssion of that offense, and a guilty verdict would have been

agai nst the weight of the evidence. Defendant further contends that
the verdict at the second trial is against the weight of the evidence.
W reject those contentions.

A conviction is supported by legally sufficient evidence when,
view ng the facts in the |light nost favorable to the People, “ ‘there
is avalid line of reasoning and perm ssible inferences fromwhich a
rational jury could have found the el enents of the crinme proved beyond
a reasonabl e doubt’ ” (People v Danielson, 9 NY3d 342, 349; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Here, a prosecution
witness testified at the first trial that she saw defendant shoot the
victimin the back of the head fromclose range. The w tness was
unequi vocal in her identification of defendant, whom she had known for
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three years prior to the shooting. Accepting the testinony of that
eyewi tness as true, as we nust in the context of defendant’s chall enge
to the legal sufficiency of the evidence (see People v Contes, 60 Ny2d
620, 621), we conclude that there is a valid line of reasoning and
perm ssible inferences that could lead a rational jury to conclude
that defendant intentionally killed the victimand thereby conmtted
murder in the second degr ee.

Wth respect to the weight of the evidence, defendant contends
that, although the jury did not reach a verdict on the nmurder count at
the first trial, the People failed to prove his guilt beyond a
reasonabl e doubt and shoul d not have been given a second opportunity
to seek a conviction. Because the jury did not render a verdict on
t he murder count, however, there is no verdict fromthe first trial to
which to apply a weight-of-the-evidence test (cf. People v Mason, 101
AD3d 1659, 1660, revd on other grounds 21 NY3d 962; People v Scerbo,
74 AD3d 1730, 1732-1733, |v denied 15 NY3d 757). In any event,
viewi ng the evidence in light of the elenents of the crine as charged
to the jury (see Danielson, 9 NY3d at 349), we conclude that a guilty
verdict on the nmurder count, if one had been rendered at the first
trial, would not have been agai nst the wei ght of the evidence (see
general ly Bl eakl ey, 69 Ny2d at 495). W further conclude that the
verdict with respect to the weapons offense is not contrary to the
wei ght of the evidence.

As noted, a prosecution witness testified that she saw def endant
shoot the victim Although the witness had been drinking heavily on
t he night in question and had snoked mari huana, it cannot be said that
her testinony was “so inconsistent or unbelievable as to render it
incredible as a matter of |aw (People v Black, 38 AD3d 1283, 1285, |v
deni ed 8 NY3d 982; see People v Smth, 73 AD3d 1469, 1470, |v denied
15 NY3d 778). We note that nuch of the witness's testinony was
corroborated by other w tnesses, several of whom placed def endant at
the scene of the crime with what appeared to be a gun in his hand.
Mor eover, the evidence established that the victimwas shot in the
back of the head with a .380 caliber bullet froma range of five to
six feet and, according to several w tnesses, defendant was standing
behind the victi mwhen he was shot. Al though another person fired two
shots froma .45 caliber firearmshortly after the victi mwas shot,
the shell casings for those bullets were found approxi mately 50 feet
fromthe victims body, and it is undisputed that the victi mwas not
struck by a .45 caliber bullet.

We further conclude that the verdict at the retrial is not
agai nst the weight of the evidence. At the retrial, two wtnesses who
knew def endant testified that they saw himshoot the victim and their
testimony was anply corroborated by other evidence. As at the first
trial, defendant did not testify and called no witnesses. Under the
ci rcunst ances, even assum ng, arguendo, that a different verdict would
not have been unreasonable, we conclude that it cannot be said that
the jury failed to give the evidence the weight it should be accorded
(see general ly Bl eakl ey, 69 Ny2d at 495; People v Gay, 105 AD3d 1427,
1427-1428) .



- 3- 1033
KA 06-03778

Finally, defendant’s contention that the court failed to ask him
whet her he wi shed to nmake a statenent at sentencing, as required by
CPL 380.50 (1), is unpreserved for our review (see People v Sharp, 56
AD3d 1230, 1231, |v denied 11 NY3d 900), and we decline to exercise
our power to review it as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal s froman order of the Famly Court, Erie County (Rosalie
S. Bailey, J.), entered March 27, 2012 in a proceeding pursuant to
Famly Court Act article 6. The order, anong other things, nodified
an existing custody and visitation order by requiring that
respondent’ s access to the subject child be supervised.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by vacating the second ordering
paragraph to the extent that it del egates authority to the Catholic
Charities Therapeutic Supervised Visitation Programto determ ne the
duration and frequency of respondent’s visitation with the child and
as nodified the order is affirnmed without costs, and the matter is
remtted to Famly Court, Erie County, for further proceedings in
accordance with the foll ow ng Menorandum Respondent nother and the
Attorney for the Child (appellants) appeal froman order in a
proceedi ng pursuant to Fam |y Court Act article 6 that nodified an
exi sting custody and visitation order by requiring that the nother’s
access to the subject child be supervised. 1In an Cctober 7, 2009
order (2009 order), Famly Court nodified a prior custody order by
awar di ng sol e custody of the subject child to petitioner father and
granting liberal access to the nother. The 2009 order changed cust ody
fromthe nother to the father after the court determned that there
was a change in circunstances, i.e., the nother’'s repeated frustration
of the father’s access and her failure to follow court orders. W
affirmed the 2009 order on appeal (Matter of G een v Bontzol akes, 83
AD3d 1401, 1402, |v denied 17 Ny3d 703). The instant order limted
the nother’s access to supervised visitation based |argely upon the
court’s finding that the nother, without notifying the father and in
vi ol ation of the 2009 order, absconded with the child, |eaving the
country for a period of 39 days.
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We reject appellants’ contentions that the court erred in
determ ning that there was a change in circunstances and in inmposing
the condition that the nother’s access to the child be supervised by
the Catholic Charities Therapeutic Supervised Visitation Program The
court’s determ nation was “ ‘based upon a first-hand assessnent of the
credibility of the wtnesses after an evidentiary hearing, [and] is
entitled to great weight,” ” and we conclude that it is supported by a
sound and substantial basis in the record (Matter of Harder v
Phett epl ace, 93 AD3d 1199, 1200, |v denied 19 NY3d 808). The nother’s
violation of the 2009 order and her pattern of continued violation of
court orders constitute a sufficient change in circunstances,
particularly in light of her prolonged and intentional interference
with the father’s custodial rights and failure to conmuni cate with him
(see Matter of Zwack v Kosier, 61 AD3d 1020, 1021, |v denied 13 NY3d
702; see also Matter of Owens v Garner, 63 AD3d 1585, 1586; Matter of
Tyrone W v Dawn M P., 27 AD3d 1147, 1148, |v denied 7 Ny3d 705).
Li kewi se, the court’s determ nation that unsupervised visitation would
be detrinmental to the child has a sound and substantial basis in the
record (see Matter of Binong Xu v Sullivan, 91 AD3d 771, 771-772; see
al so Matter of Lane v Lane, 68 AD3d 995, 996-997). The nother put the
child at risk of enotional and intellectual harm by absconding with
her, causing her to mss over a nonth of school, and failing to
appreciate the inportance of the child s relationship with her father
(see Lane, 68 AD3d at 997; Matter of Spurck v Spurck, 254 AD2d 546,
547-548; Chirunbolo v Chirunbolo, 75 AD2d 992, 993).

We agree with appellants, however, that the court “erred in
failing to set a supervised visitation schedule, inplicitly leaving it
to the supervisor to determ ne” (Matter of Bonthu v Bonthu, 67 AD3d
906, 907, lv dism ssed 14 NY3d 852; see WIlls v WIls, 283 AD2d 1023,
1024). By ordering only that visitation “shall take place through the
Catholic Charities Therapeutic Supervised Visitation program” the
court inproperly delegated its authority to the supervising agency
(see Matter of St. Pierre v Burrows, 14 AD3d 889, 892; see also Matter
of Mackenzie V. v Patrice V., 74 AD3d 1406, 1407-1408). W note in
addition that the court erred in nerely indicating that “access should
include the child s siblings, if that can be acconmobdat ed by the
program” |If the court determined that sibling visitation is indeed
in the best interests of the child, the court should specify inits
order that the agency or organi zation designated to supervise
visitation nmust be able to accommbdate sibling visits. W therefore
nodi fy the order accordingly, and we remt the matter to Fam |y Court
to determ ne the access schedul e and whether sibling visitation shal
occur.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(M chael L. Hanuszczak, J.), entered June 11, 2012 in a proceedi ng
pursuant to Fam |y Court Act article 6. The order dism ssed the
petition seeking visitation with the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner appeals froman order dismssing with
prejudice his Famly Court Act article 6 petition seeking visitation
with his daughter. Wiile we agree with petitioner that, under the
uni que circunmstances of this case, Famly Court erred in taking
judicial notice of the alleged fact that his daughter is a severely
abused child under Social Services Law § 384-b (8) (a) (iii) (A, we
neverthel ess conclude that the court properly dism ssed the petition
with prejudice. Inasnuch as there is an existing order of protection
prohi biting petitioner from having any contact with his daughter until
June 22, 2018, the court was without authority to award petitioner
visitation (see e.g. Matter of Samantha WN v Gerald XX., 107 AD3d
1313, 1315-1316; NMatter of WIlliam O v John A, 84 AD3d 1447, 1448;
Matter of Balramv Balram 53 AD3d 808, 809-810, |v denied 11 Ny3d
708).

Ent er ed: Novenber 8, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Fam |y Court, Jefferson County
(Richard V. Hunt, J.), entered June 27, 2012 in a proceedi ng pursuant
to Famly Court Act article 10. The order determ ned the subject
children to be abused and derivatively abused.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  On appeal from an order adjudicating the subject
chil dren abused and derivatively abused, respondent father contends
that Famly Court violated his right to due process by conducting
proceedi ngs in his absence. That contention is not preserved for our
review (see Matter of Atreyu G [Jana M], 91 AD3d 1342, 1342, |v
denied 19 NY3d 801) and, in any event, we conclude that it is wthout
merit. “ *Wiile due process of law applies in Famly [Court] Act
article 10 proceedings and includes the right of a parent to be
present at every stage of the proceedings, that right is not
absolute’ 7 (Matter of Assatta N.P. [Nelson L.], 92 AD3d 945, 945; see
Atreyu G, 91 AD3d at 1342). Here, at the tinme of the article 10
proceedi ng, the father was incarcerated on crimnal charges stenm ng
fromhis conviction of sexually abusing one of his daughters, i.e.,
t he sane conduct that formed the basis for the article 10 proceedi ng.
The father was not present at the court appearance when the court
deci ded petitioner’s notion for summary judgnent, but we concl ude that
the father was not prejudiced by his absence fromthat appearance (see
Matter of Eric L., 51 AD3d 1400, 1401-1402, |v denied 10 NY3d 716; see
al so Assatta N.P., 92 AD3d at 945). “It is well settled that evidence
that a parent has been convicted of having raped or sexually abused a
child is sufficient to support a finding of abuse of that child within
the neaning of the Fam |y Court Act” (Matter of Mranda F. [Kevin D.],
91 AD3d 1303, 1305; see Matter of Doe, 47 AD3d 283, 285, |v denied 10
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NY3d 709), and under the circunstances of this case there was nothing
the father could have stated at the appearance that would warrant the
deni al of petitioner’s notion for summary judgnent. The father was
al so not present at the schedul ed dispositional hearing, but the
father’s attorney indicated that his office obtained perm ssion from
the father to agree to the proposed disposition (see generally Mtter
of Patricia C., 63 AD3d 1710, 1711).

W reject the father’s further contention that his attorney was
ineffective for failing to protect his due process right to appear at
the proceedings. The father failed to “denonstrat[e] both that he .

was deni ed neani ngful representation and that the deficient
representation resulted in actual prejudice” (Matter of Mchael C, 82
AD3d 1651, 1652, |v denied 17 NYy3d 704; see Assatta N P., 92 AD3d at
945- 946) .

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered June 11, 2012. The order denied the notion
of plaintiff for |leave to renew or reargue the notion of defendant
Susan WAl z, individually and as Vice Principal of Northside El ementary
School in the Fairport School District, to dismss the conplaint
agai nst her and seeking to conpel disclosure from Wl z.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied leave to reargue is unaninmously dism ssed and the order is
affirmed w t hout costs.

Menorandum Plaintiff appeals froman order denying his notion
for leave to renew or reargue the notion of defendant Susan Wl z,
individually and as Vice Principal of Northside El enentary School in
the Fairport School District, to dismss the conplaint against her and
seeking to conpel disclosure fromWalz. Plaintiff offered no new
facts in support of that part of the notion seeking | eave to renew or
reargue, but merely argued that Suprenme Court had m sapprehended the
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| aw and therefore reached the wong conclusion with respect to the
prior notion. That part of the notion, therefore, was in fact only a
nmotion for |eave to reargue, the denial of which is not appeal abl e
(see Mugabo v Gty of Buffalo, 94 AD3d 1577, 1577). |Inasmuch as the
conpl ai nt agai nst WAl z had been di sm ssed, the court properly denied
as noot that part of the notion seeking to conpel disclosure from her
(see Kinney & Kinsella, Inc. v NEI Fashions, LLC, 85 AD3d 514, 515).

Ent er ed: Novenber 8, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (John F
O Donnell, J.), entered August 2, 2012 in a personal injury action
The judgnent dism ssed the conplaint upon a verdict of no cause of
action.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action to recover danmages
for injuries he allegedly sustained when the vehicle he was driving
was rear-ended in a chain-reaction notor vehicle accident involving a
vehi cle driven by defendant D.W Dellapenta, Jr. and a vehicle driven
by J. Andrew Thonpson (decedent), whose estate was substituted as a
defendant. The accident occurred on a cold, clear and sunny w nter
day, when strong wi nds caused a sudden and tenporary whiteout as snow
was bl own across an inclined off-ranp connecting the eastbound New
York State Thruway to Interstate 290 in the Town of Amherst.

Plaintiff appeals froma judgnment dism ssing his conplaint entered
upon a jury verdict of no cause of action.

Suprene Court gave the jury a sudden stopping charge (see PJI
2:83) as mmde applicable to defendants and plaintiff, and plaintiff
contends that the court erred in including himin that charge. W
reject that contention. Wile plaintiff clainmed that he was forced to
stop due to the actions of the vehicle ahead of him (see generally
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Car huayano v J&R Hacki ng, 28 AD3d 413, 414), Dellapenta testified that
plaintiff did not slow down before the whiteout, he did not see any
vehi cl es ahead of plaintiff, plaintiff’s vehicle was conpletely
stopped in the whiteout, he never saw plaintiff’s brake or hazard
lights, and plaintiff told Dellapenta after the accident that he

st opped because he could not see. Thus, the issue whether plaintiff
“stopped suddenly, w thout an apparent reason to do so,” was properly
subnmitted to the jury (Stalikas v United Materials, 306 AD2d 810, 811
affd 100 Ny2d 626; see Niem ec v Jones, 237 AD2d 267, 268).

W reject plaintiff’s further contention that the court erred in
instructing the jury on the energency doctrine (see PJI 2:14) inasmuch
as, evaluating the evidence in the |light nost favorable to defendants,
a reasonabl e view of the evidence supported the conclusion that a
sudden and tenporary whiteout constituted a qualifying energency (see
Lifson v Gty of Syracuse, 17 Ny3d 492, 497; Sossin v Lewis, 9 AD3d
849, 850-851, anended on rearg 11 AD3d 1045; Barber v Young, 238 AD2d
822, 823-824, |v denied 90 Ny2d 808). Although Dell apenta had
previ ously experienced whiteouts at that |ocation and decedent had
experienced bl owi ng snow at that |ocation, such experience does not
negate the applicability of the enmergency doctrine “as to the events
inissue in this case” (Kuci v Manhattan & Bronx Surface Tr. Operating
Aut h., 88 Ny2d 923, 924).

Plaintiff failed to preserve for our review his contention that
t he verdict was against the weight of the evidence because there is no
indication in the record that he nmade a posttrial notion to set aside
the verdict (see Homan v Herzig [appeal No. 2], 55 AD3d 1413, 1413-
1414). In any event, “the preponderance of the evidence in favor of
the plaintiff[] [was not] so great that the verdict could not have
been reached upon any fair interpretation of the evidence” (WIlson v
Mary | nmogene Bassett Hosp., 307 AD2d 748, 748; see Stalikas, 306 AD2d
at 810-811).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Kevin M
Dillon, J.), entered January 27, 2012. The order denied the notion of
Timothy B. Howard, Sheriff, County of Erie, for an award of poundage.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and plaintiffs are directed to pay Tinmothy B. Howard, Sheriff, County
of Erie, $24,500 as poundage pursuant to CPLR 8012 (b) (1), (2).

Menorandum  Tinothy B. Howard, Sheriff of the County of Erie
(Sheriff), appeals froman order that denied his notion for an award
of poundage (see generally CPLR 8012 [b]). Plaintiffs comenced the
under | yi ng negligence and products liability action seeking danages
for injuries sustained by plaintiff Cheryl Foley in a notor vehicle
accident. By agreenent dated Septenber 30, 2009 (2009 Agreenent),
plaintiffs and defendants “agree[d] to settle the . . . case on or
bef ore Decenber 15, 2009” in accordance with three enunciated terns:
def endant Ford Motor Conpany woul d pay plaintiffs $650, 000 on behal f
of all defendants; plaintiffs agreed to accept that sumin ful
satisfaction of all clains against defendants; and plaintiffs agreed
to execute a general release and a stipulation of discontinuance and
def endant s woul d make paynent in accordance with CPLR 5003-a (enphasis
added) .

Despite the 2009 Agreenent, the parties had unresol ved issues
concerning potential liens and the |anguage of the general release.
In March 2010, the attorney for defendants requested “a pretri al
conference for purposes of finalizing the settlenment” of the



- 2- 1040
CA 12-01806

under |l ying action (enphasis added). Plaintiffs sent proof that any
potential liens had been resolved, but the parties continued to

di sagree on the | anguage of the release. Suprene Court scheduled a
conference for June 2011, noting that, “if the parties [could not]
reach an agreenent as to the | anguage of the release,” the matter
woul d be restored to the trial calendar. Despite the continued

di sagreenent on the terns of the release, plaintiffs’ attorney filed a
judgrment for $726,611 on July 5, 2011 pursuant to CPLR 5003-a.

Plaintiffs' attorney thereafter enlisted the services of the Erie
County Sheriff’'s Ofice (Sheriff’'s Ofice) to serve executions and
notices of levy on two banks as garni shees of defendants, Wst-Herr
Ford, Inc. and Ford Mdtor Conpany. Those docunents were served upon
t he garni shees on July 12, 2011. On July 21, 2011, the Sheriff’s
Ofice was allegedly informed by plaintiffs’ attorney “that the
executions had achieved their desired effect, and that the defendants
had agreed to settle the matter.” Plaintiffs’ attorney was then
informed that the Sheriff’s Ofice would neverthel ess be seeking
poundage in the amount of $24,500 pursuant to CPLR 8012 (b) (1). The
next day, a stipulated order was entered upon the “joint application”
of plaintiffs and defendants, pursuant to which “the instant action
remai n[ed] settled pursuant to the terns of the [2009 Agreenent]”; the
judgnent filed July 5, 2011 was “deened invalid fromits inception”
and “deened null and void”; and the executions and notices served by
the Sheriff were “deened to be null and void.” On July 25, 2011, the
Sheriff's Ofice received a copy of that stipulated order from one of
t he garni shees.

The Sheriff thereafter noved for an order awardi ng the paynent of
poundage pursuant to CPLR 8012. W conclude that the court erred in
denying that notion. *“ ‘Poundage is a fee awarded to the Sheriff in
the nature of a percentage conmm ssion upon noneys recovered pursuant
to a levy or [an] execution of attachment’ . . . The Sheriff’s right
to receive poundage fees is wholly statutory . . . , and the statute
must be strictly construed . . . Under the statute, the Sheriff is
entitled to poundage fees ‘for collecting noney by virtue of an
execution” (CPLR 8012 [b] [1])” (Fanobus Pizza v Metss Kosher Pizza,
119 AD2d 721, 721). Although it is undisputed that the Sheriff did
not actually collect any noney, an award of poundage nay still be nade
where, inter alia, “a settlenent is nmade after a levy by virtue of an
execution” (id.; see CPLR 8012 [b] [2]; Solow Mgt. Corp. v Tanger, 10
NY3d 326, 330; Personeni v Aquino, 6 Ny2d 35, 38).

Based on the references to the 2009 Agreenment in letters to the
court and between the attorneys for the parties, we conclude that the
2009 Agreenent did not constitute a final settlenment but, rather, “was
merely an agreenent to agree sonetinme in the future” (Sterling Fifth
Assoc. v Carpentille Corp., Inc., 10 AD3d 282, 284). Even assum ng,
arguendo, that the 2009 Agreenent constituted an actual settlenent, we
nevert hel ess conclude that the Sheriff is entitled to poundage
because, after plaintiffs filed the judgnent and served the executions
and notices of levy, the parties entered into a subsequent agreenent
to apply jointly to the court to have the judgnent vacated. Mbreover,
where, as here, “paynent by the debtor is made directly to the
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creditor after a sheriff |evies, the paynment constitutes a settl enent,
and the sheriff will be entitled to poundage” (Kurtzman v Bergstol, 62
AD3d 757, 758; see Cabrera v Hirth, 87 AD3d 844, 847; cf. Alvarez v

Br ookl yn Hosp. - Cal edoni an Hosp., 255 AD2d 278, 279-280). Pursuant to
t he unanbi guous | anguage of the statute, the Sheriff is entitled to
$24, 500 in poundage based on the settlenment anount of $650, 000 (see
CPLR 8012 [b] [1], [2]).

We reject the contention of plaintiffs that an award of poundage
to the Sheriff is inequitable. The legislative intent in enacting the
statute was that, “when a party has nmade use of the services of the
Sheriff’s office in the pursuit of a claim and he [or she] later
satisfies that claimby nmeans of a settlenent, the Sheriff is entitled
to his [or her] poundage whether he [or she] has actually nade any
collections or not” (Matter of Pearson, 72 Msc 2d 995, 997-998).
“*[T]o permt plaintiffs to succeed [in opposing the Sheriff’s
notion] would create a dangerous precedent whereby a party m ght avoid
poundage fees’ ” by stipulating that the judgnment that was the subject
of the execution was void but the underlying action remained settl ed,

“ *after using the process of our courts and the services of the
Sheriff's office. This was not the intent of the Legislature. Such
an interpretation would do violence to the letter and spirit of the
statutory provisions here in question” ” (id. at 998).

W |ikewi se reject the further contention of plaintiffs that they
shoul d not be liable for the paynent of poundage. Although “CPLR 8012
(b) is silent on th[e] question” concerning who is |iable to pay
poundage where, as here, a settlenment has occurred after |evy
(Cabrera, 87 AD3d at 847-848), “[i]t has |ong been customary that
where a sheriff |levies against a defendant’s property and the matter
is thereafter settled, the judgnent creditor is liable to the sheriff
for the paynent of poundage fees as the party who invoked the
sheriff’s services” (id. at 849). W see no basis to deviate fromthe
customary practice, and we thus conclude that plaintiffs are liable to
pay the award of poundage to the Sheriff.

Based on our resolution, we see no need to address the Sheriff’'s
remai ni ng contentions.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, CARNI, LINDLEY, AND SCON ERS, JJ.
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\% MEMORANDUM AND ORDER

El LEEN MALDONADO, ET AL., DEFENDANTS

AMERI CAN SUZUKI MOTOR CORPORATI ON AND SUZUK
MOTOR CORPORATI ON CF JAPAN

DEFENDANTS- RESPONDENTS.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

WEBSTER SZANY! LLP, BUFFALO (THOVAS S. LANE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John L.
M chal ski, A. J.), entered January 25, 2012. The order denied the
cross nmotion of plaintiff to conpel defendants Anmerican Suzuki WMotor
Cor poration and Suzuki Mdtor Corporation of Japan to further respond
to her notice to produce.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  The parties appear before us for a second tine on a
di spute over discovery (see Kregg v Mal donado, 98 AD3d 1289) in this
action seeking damages for injuries sustained by Christopher M
Wl lians when he was driving a Suzuki notorcycle. Supreme Court
properly denied plaintiff’s cross notion to conpel defendants Anerican
Suzuki Motor Corporation and Suzuki Mdtor Corporation of Japan to
further respond to plaintiff’s notice to produce. Plaintiff’s “bare
al l egations of relevancy” with respect to the information sought are
insufficient to entitle plaintiff to that relief (Crazytown Furniture
v Brooklyn Union Gas Co., 150 AD2d 420, 421; see Denpski v State Farm
Mut. Auto. Ins. Co., 249 AD2d 895, 896).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1043

CA 13-00727
PRESENT: SCUDDER, P.J., CENTRA, CARNI, LINDLEY, AND SCON ERS, JJ.

ROBERT BAUMAN AND JEANNI NE BAUMAN,
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\% ORDER
DEBRA MAYNARD, WENDY FARREN, CHARLENE DEYOUNG,

DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANT.

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARK C. DAVI SON OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

CHAVBERLAI N D' AMANDA OPPENHEI MER & GREENFI ELD LLP, ROCHESTER (J.
M CHAEL WOOD OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Matthew A. Rosenbaum J.), entered August 20, 2012. The judgnent,
anong ot her things, dismssed plaintiffs’ conplaint follow ng a
nonjury trial.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Novenmber 8, 2013 Frances E. Cafarell
Cerk of the Court
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JEFFREY L. HABERER, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, I NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LORI PETTIT R EMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Cattaraugus County Court (Larry
M Hinmelein, J.), rendered August 15, 2011. Defendant was resentenced
by inmposing a period of postrel ease supervision upon his conviction of
sodony in the first degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals froma resentence pursuant to
whi ch County Court added a mandatory period of postrel ease supervision
to the sentence previously inposed on his conviction, upon a jury
verdict, of sodony in the first degree (Penal Law fornmer 8§ 130.50
[3]). Contrary to defendant’s contention, the court did not violate
his due process or statutory rights by its failure to reconsider the
termof incarceration that was previously inposed. At defendant’s
original sentencing, the court conmmtted a Sparber error by failing to
i npose a five-year period of postrel ease supervision (see 8 70.45 [1],
[2]; People v Lingle, 16 NY3d 621, 629; see generally People v
Spar ber, 10 NY3d 457, 468-471). Resentencing follow ng a Sparber
error “is limted to renedying [the] specific procedural error—.e.,
.. mak[ing] the required pronouncenent” of postrel ease supervision
(Lingle, 16 NY3d at 635 [internal quotation marks omtted]). Thus,
“[t]he court . . . was bound to reinpose the original sentence, aside
fromthe addition of [the] required period of postrel ease supervision”
(People v Savery, 90 AD3d 1505, 1506, |v denied 18 Ny3d 928).

Def endant’ s further contention that the sentence is excessive is
not properly before us. “Were, as here, defendant appeals froma
resentence conducted to address an error in failing to i npose a period
of postrel ease supervision, this Court is without authority to reduce
the period of incarceration inposed” (People v Condes, 100 AD3d 1552,
1553, |v denied 20 NY3d 1060; see Lingle, 16 NY3d at 635). Finally,
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we have revi ewed defendant’s remai ni ng contentions, but conclude that
they do not require nodification or reversal of the resentence.

Ent er ed: Novenmber 8, 2013 Frances E. Cafarell
Cerk of the Court
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BRADLEE E. BURNS, DEFENDANT- APPELLANT.

NORMAN P. EFFMAN, PUBLI C DEFENDER, WARSAW ( LEAH RENE NOWOTARSKI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

DONALD G O GEEN, DI STRI CT ATTORNEY, WARSAW ( MARSHALL A. KELLY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Wom ng County Court (Mark H. Dadd,
J.), rendered August 17, 2012. The judgnent convicted defendant, upon
his plea of guilty, of attenpted assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of attenpted assault in the second degree
(Penal Law 88 110.00, 120.05 [1]). Al though “[d]efendant’s chall enge
to the anount of restitution is not foreclosed by his waiver of the
right to appeal because the anount of restitution was not included in
the ternms of the plea agreenment” (People v Tessitore, 101 AD3d 1621,
1622, |v denied 20 Ny3d 1104 [internal quotation marks omtted]; see
People v MIller, 87 AD3d 1303, 1304, |Iv denied 18 NY3d 926), that
contention is unpreserved for our review inasnuch as defendant did not
object during the restitution hearing or otherwi se alert County Court
of his objection (see CPL 470.05 [2]; see al so People v Horne, 97 Ny2d
404, 414 n 3). In any event, we conclude that the People established
t he amount of restitution by a preponderance of the evidence, and
there is no basis to disturb the restitution award (see People v
Luci eer, 107 AD3d 1611, 1613; see generally CPL 400.30 [4]; People v
Tzitzikal akis, 8 NY3d 217, 221).

Ent er ed: Novenber 8, 2013 Frances E. Caf ar el
Cerk of the Court
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ERI C SAHM DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLIC DEFENDER, UTICA (DAVID A. COOKE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ERI C SAHM DEFENDANT- APPELLANT PRO SE

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered May 2, 2012. The judgnent convicted defendant,
upon his plea of guilty, of sexual abuse in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of sexual abuse in the first degree (Penal Law
§ 130.65 [3]). Contrary to defendant’s contention, the record
establishes that he knowi ngly, voluntarily and intelligently waived
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256),
and that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hidalgo, 91 Ny2d 733, 737).

We reject defendant’s further contention that his plea of guilty
was not knowi ngly, intelligently and voluntarily entered. *“ ‘Here,
def endant’ s bel ated and concl usory allegations of innocence in support
of the notion [to withdraw the plea] are belied by the plea
colloquy’ ” (People v Nelson, 66 AD3d 1430, 1430, |v denied 14 NY3d
772), as is defendant’s conclusory and unsupported allegation nade in
his pro se supplenental brief that his attention deficit hyperactivity
di sorder rendered himunable to understand the proceedi ngs (see People
v Brooks, 89 AD3d 747, 747-748, |v denied 18 Ny3d 955). Moreover, the
requirenments of the Sex O fender Registration Act are coll ateral
consequences of a guilty plea (see People v Magliocco, 101 AD3d 1724,
1724), and the potential term nation of parental rights with respect
to biological children is not an automati c consequence of being
convicted of a sex offense or having to register as a sex of fender
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(see generally Matter of Afton C. [James C.], 17 Ny3d 1, 10-11).
Thus, County Court was not required to advi se defendant of those
matters at the tinme of the plea.

Ent er ed: Novenmber 8, 2013 Frances E. Cafarell
Cerk of the Court
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WAYNE | RVI N, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, I NC., BUFFALO (SUSAN C. M NI STERO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered Septenber 4, 2012. The judgnment convicted
def endant, upon a jury verdict, of rape in the first degree, crim nal
sexual act in the first degree, sexual abuse in the first degree and
endangering the welfare of a child.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of rape in the first degree (Penal Law 8 130. 35
[3]), crimnal sexual act in the first degree (8 130.50 [3]), sexual
abuse in the first degree (8 130.65 [3]), and endangering the welfare
of achild (8 260.10 [1]). Defendant failed to preserve for our
review his contention that the testinony of a police wtness regarding
hi s observations of the victinmis interview deprived himof his right
of confrontation (see People v Davis, 87 AD3d 1332, 1334-1335, |v
deni ed 18 NY3d 858, reconsideration denied 18 NY3d 956). In any
event, even assuning, arguendo, that the police witness’s testinony
equated to the introduction of the victinms testinonial statenents in

evi dence, we note that “ ‘[t]he Confrontation Clause . . . does not
bar the use of testinonial statenments for purposes other than
establishing the truth of the matter asserted” " (People v Reynoso, 2

NY3d 820, 821, quoting Crawford v Washington, 541 US 36, 59 n 9; see
Davis, 87 AD3d at 1335). Here, the testinony was properly admtted in
evi dence for the purpose of explaining the police witness' s actions
and the sequence of events |eading to defendant’s arrest (see People v
Davis, 23 AD3d 833, 835, |Iv denied 6 NY3d 811). To the extent that
def endant contends that he was deprived of his right of confrontation
by the victimis failure to testify, that contention is unpreserved for
our review and, in any event, is without nerit (see People v Watts, 58
AD3d 647, 648, |v dism ssed 12 NY3d 763, |v denied 12 NY3d 789; see

al so People v Andre W, 44 Ny2d 179, 184).
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Contrary to defendant’s contention, County Court properly refused
to suppress the witten statenment that he nmade to a police wtness.
The record of the suppression hearing supports the court’s
determ nation that defendant knowi ngly, voluntarily and intelligently
wai ved his Mranda rights before nmaking the statenent (see People v
Sands, 81 AD3d 1263, 1263, |v denied 17 NY3d 800).

Def endant further contends that the court deprived himof his

constitutional rights to a fair trial, inpartial jury, and due process
by failing to excuse two prospective jurors who did not unequivocally
assure their inpartiality. “By failing to raise that challenge in the

trial court, however, defendant failed to preserve it for our review
(People v Stepney, 93 AD3d 1297, 1297-1298, |v denied 19 Ny3d 968).
In any event, “even if defendant had chal | enged [those] prospective
juror[s] . . . and his challenge[s] had nerit, [they] neverthel ess
woul d not be properly before us because he failed to exhaust his
perenptory chall enges prior to the conpletion of jury selection” (id.
at 1298).

By making only a general notion for a trial order of dismssal,
defendant failed to preserve for our review his contention that there
is legally insufficient evidence to corroborate his confession
pursuant to CPL 60.50 (see People v Gay, 86 Ny2d 10, 19; People v
Tyra, 84 AD3d 1758, 1759, |v denied 17 NY3d 822). Defendant, however,
al so contends that the verdict is against the weight of the evidence,

and “ ‘we necessarily review the evidence adduced as to each of the
el enents of the crines in the context of our review of [that
contention]’ 7 (Stepney, 93 AD3d at 1298; see People v Danielson, 9

NY3d 342, 349-350). Viewing the evidence in |ight of the el enments of
the crimes as charged to the jury, we conclude that “the People proved
beyond a reasonabl e doubt all elenents of the crines charged”

(St epney, 93 AD3d at 1298; see Daniel son, 9 Ny3d at 349; see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

We reject defendant’s further contention that he was deni ed
effective assistance of counsel. To the extent that defendant
contends that he was denied effective assistance of counsel based upon
defense counsel’s failure to nmake a nore specific notion for a trial
order of dismssal, that contention is without nerit because defendant
failed to denonstrate that the notion, if nmade, woul d have been
successful (see People v Bassett, 55 AD3d 1434, 1437-1438, |v denied
11 NY3d 922). To the extent that defendant contends that defense
counsel was ineffective for failing to challenge two prospective
jurors, that contention also |acks nerit inasmuch as def endant
“ ‘failed to show the absence of a strategic explanation for defense
counsel’s failure’ to challenge th[ose] prospective juror[s]”

(St epney, 93 AD3d at 1298). Wth respect to each of the remaining

al l eged instances of ineffective assistance, we concl ude that
defendant failed “ ‘to denonstrate the absence of strategic or other
legiti mate expl anations’ for counsel’s alleged shortcom ngs” (People v
Benevento, 91 NY2d 708, 712), and the record establishes that defense
counsel provided nmeani ngful representation to defendant (see People v
Bal di, 54 Ny2d 137, 147). Defendant’s contention with respect to
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al | eged prosecutorial msconduct has not been preserved for our review
(see People v Arnold, 107 AD3d 1526, 1527; People v Mull, 89 AD3d

1445, 1446, |v denied 19 NY3d 965), and we decline to exercise our
power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Def endant failed to preserve for our review any contention
regarding the failure to conply with the procedural requirenments of
CPL 400. 21 (see People v Perez, 85 AD3d 1538, 1541). In any event,
“Ia]lthough [the court] did not formally ask defendant whether he
wi shed to controvert the allegations in the [predicate] felony
of fender statenent (see CPL 400.21 [3]), the record establishes that
def endant had an opportunity to do so” (People v Hughes, 28 AD3d 1185,
1185, Iv denied 7 NY3d 790). Thus, under the circunmstances presented
here, we conclude that there was the requisite substantial conpliance
with CPL 400.21 (see id.). Defendant’s contention that the court
erred in setting the expiration date of the order of protection is
al so unpreserved for our review (see CPL 470.05 [2]). In any event,
the court properly calculated the order of protection’s expiration
date (see CPL 530.13 [4] [A]). Finally, we conclude that the sentence
is not unduly harsh or severe.

Ent er ed: Novenber 8, 2013 Frances E. Caf arel

Cerk of the Court
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Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), entered February 14, 2012. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in denying his request for a downward departure fromthe
presunptive risk |l evel because one of his prior convictions upon which
that risk | evel was cal cul ated was for endangering the welfare of a
child (Penal Law 8 260.10) and did not involve events of a sexual
nature. W reject that contention. A departure fromthe presunptive
risk level is warranted where “there exists an aggravating or
mtigating factor of a kind, or to a degree, that is otherw se not
adequately taken into account by the guidelines” (Sex O fender
Regi stration Act: Ri sk Assessnment QGuidelines and Commentary at 4
[ 2006]). Here, even assum ng, arguendo, that the court erroneously
treated defendant’s conviction of endangering the welfare of a child
as a sex crime, we note that defendant’s score on the risk assessnent
instrument would still yield a presunptive level three risk, and
def endant presented no other basis to support his request for a
downward departure. Consequently, “defendant failed to present clear
and convi nci ng evidence of special circunstances justifying a downward
departure” fromthe presunptive risk level yielded by the risk
assessnent instrunent (People v McDaniel, 27 AD3d 1158, 1159, |v
deni ed 7 NY3d 703).
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Ent er ed: Novenmber 8, 2013 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered April 13, 2010. The judgment convicted
def endant, upon his plea of guilty, of attenpted kidnapping in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted ki dnapping in the second degree
(Penal Law 88 110.00, 135.20). Contrary to defendant’s contention,

t he record establishes that he know ngly, voluntarily and
intelligently waived the right to appeal (see generally People v
Lopez, 6 NY3d 248, 256), and that valid waiver forecl oses any
chal | enge by defendant to the severity of the sentence (see id. at
255; see generally People v Lococo, 92 NY2d 825, 827; People v

Hi dal go, 91 Ny2d 733, 737).

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Ml chor E
Castro, A J.), rendered April 29, 2011. The judgnent convicted
def endant, upon a nonjury verdict, of predatory sexual assault agai nst
a child and sexual abuse in the first degree (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a nonjury verdict, of predatory sexual assault against a child
(Penal Law 8 130.96) and three counts of sexual abuse in the first
degree (8 130.65 [3]). Defendant failed to preserve for our review
his contention that his statement to the victinis stepfather was
i nadm ssi ble hearsay and did not fall within the adm ssion exception
to the hearsay rule (see CPL 470.05 [2]; see generally People v Jones,
92 AD3d 1218, 1218, Iv denied 19 NY3d 962), and we decline to exercise
our power to address it as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). W reject defendant’s further
contention that defense counsel’s failure to object to that testinony
constituted ineffective assistance of counsel. Defendant’s statenent
was i ndeed an adm ssion (see People v Ward, 107 AD3d 1605, 1605; see
al so Jerone Prince, Richardson on Evidence 8§ 8-204 [Farrell 11th ed
1995]), and thus there was little or no chance that the objection
woul d have been sustained (see generally People v Lewis, 67 AD3d 1396,
1396, |Iv denied 14 Ny3d 772). Finally, viewing the evidence in |ight
of the elenents of the crimes in this nonjury trial (see People v
Dani el son, 9 NY3d 342, 349), we reject defendant’s contention that the
verdict is against the weight of the evidence (see People v Bl eakl ey,
69 Ny2d 490, 495).

Ent er ed: Novenber 8, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered April 15, 2011. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree and reckl ess endangernent in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of crimnal possession of a weapon in the second
degree (Penal Law 8§ 265.03 [3]) and reckless endangernment in the first
degree (8 120.25). By nmaking only a general notion for a trial order
of dism ssal, defendant failed to preserve for our review his
contention that the evidence is legally insufficient to support the
conviction (see People v Hawkins, 11 NY3d 484, 492; People v Gay, 86
NYy2d 10, 19). Defendant al so contends, however, that the verdict is

agai nst the weight of the evidence, and “ ‘we necessarily reviewthe
evi dence adduced as to each of the elenents of the crines in the
context of our review of [that contention]’ ” (People v Stepney, 93

AD3d 1297, 1298, |v denied 19 Ny3d 968; see People v Danielson, 9 NY3d
342, 348-349). Viewing the evidence in light of the elenents of the
crinmes as charged to the jury, we conclude that “the People proved
beyond a reasonabl e doubt all elenents of the crines charged”

(Stepney, 93 AD3d at 1298; see Daniel son, 9 NY3d at 349; see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

Def endant further contends that Suprene Court erred in denying
his notion to preclude the People fromintroducing in evidence a
printout of a nugshot photograph containing defendant’s signed
handwitten statenent that the person in the photograph sold hima
vehicl e on the evening of defendant’s arrest. W reject defendant’s
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contention that he was entitled to preclusion on the ground that the
printout was not included in the CPL 710.30 notice. The People’'s
notice of intention to introduce statenents by defendant at tri al

“ ‘“was sufficient under CPL 710.30 to apprise the defendant that they
woul d be introducing [the printout] . . . since the statenents
cont ai ned the sum and substance of what [the printout] indicated "~
(People v Mkel, 303 AD2d 1031, 1031, |v denied 100 NY2d 564; see
Peopl e v Bennett, 56 NY2d 837, 839; People v Peppard, 27 AD3d 1143,
1143- 1144, |v denied 7 NY3d 793).

Contrary to defendant’s contention, the court properly denied his
request for a mssing witness charge. “[D]efendant’s request for such
a charge, made after the close of proof, was untinely” (People v
Rosari o, 277 AD2d 943, 943, affd 96 NY2d 857). In any event,
defendant failed to nmeet his burden of establishing his entitlenent to
such a charge inasnmuch as the uncalled witness's testinony would have
been cunul ative (see People v Savinon, 100 NY2d 192, 197; People v
Gonzal ez, 68 NY2d 424, 427).

We reject defendant’s further contention that he was deni ed

ef fective assistance of counsel. Defense counsel’s failure to object
to all egedly inproper coments by the prosecutor on summti on does not
constitute ineffective assistance of counsel. The prosecutor’s

comments either were “not so egregious as to deny defendant a fair
trial” or did not in fact constitute prosecutorial m sconduct (People
v Lyon, 77 AD3d 1338, 1339, |v denied 15 NY3d 954). To the extent

t hat defendant contends that he was denied effective assistance of
counsel based upon defense counsel’s failure to nake a nore specific
trial order of dismssal notion, request a probable cause hearing, or
nove to suppress his statenments to the police and physical evidence
found in the vehicle he was driving, his contention is w thout nerit
because he failed to denonstrate that the notions, if nmade, would have
been successful (see People v Noguel, 93 AD3d 1319, 1320, |v denied 19
NY3d 965).

W concl ude that the sentence is not unduly harsh or severe. W
note, however, that the certificate of conviction fails to reflect
t hat defendant was sentenced to a five-year period of postrel ease
supervision, and it nust therefore be anended to reflect that fact
(see People v Snoke, 43 AD3d 1332, 1333, |v denied 9 NY3d 1039).

Ent er ed: Novenber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Suprenme Court, Mnroe County (David
D. Egan, J.), rendered August 14, 2008. The judgnment convicted
def endant, upon a jury verdict, of robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
followwng a jury trial of robbery in the second degree (Penal Law 8
160. 10 [1]) in connection with the hone invasion of his cousin s hone.
W reject defendant’s contention that the testinony of the acconplice
was not sufficiently corroborated and thus that the evidence is
legally insufficient to support the conviction. Both the acconplice
and the victimtestified that defendant was inside the hone when the
acconplice entered and that the acconplice pointed what appeared to be
a handgun at defendant while defendant told the victimto give the
acconplice noney. The acconplice’ s testinony that defendant had
pl anned the crime was sufficiently corroborated by the testinony of
the victim who observed defendant tal king with the acconplice outside
the hone prior to the crinme (see People v Reone, 15 NY3d 188, 191-
192), and by statenents defendant made to his girlfriend in a recorded
t el ephone conversation while he was incarcerated (see People v
Mohamed, 94 AD3d 1462, 1463, |v denied 19 NY3d 999, reconsideration
deni ed 20 NY3d 934). The sentence is not unduly harsh or severe.

Ent er ed: Novenmber 8, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Erie County Court (Sheila A
Di Tullio, J.), rendered Cctober 11, 2011. The judgnent convicted
defendant, after a nonjury trial, of robbery in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals from a judgnent convicting him
after a nonjury trial, of robbery in the third degree (Penal Law 8§
160.05). Defendant failed to preserve for our review his challenge to
the I egal sufficiency of the evidence (see People v Gay, 86 NY2d 10,
19). In any event, we conclude that the conviction is supported by
legally sufficient evidence (see generally People v Bl eakley, 69 Ny2d
490, 495). Furthernore, viewing the evidence in light of the elenents
of the crinme in this nonjury trial (see People v Danielson, 9 Ny3d
342, 349), we conclude that the verdict is not against the weight of
the evidence (see generally Bl eakley, 69 Ny2d at 495). \Were, as
here, the defendant’s challenge is focused upon the credibility of the
W t nesses, we accord “great deference to the resolution of credibility
i ssues by the trier of fact because those who see and hear the
W t nesses can assess their credibility and reliability in a manner
that is far superior to that of review ng judges who nmust rely on the
printed record” (People v Vanlare, 77 AD3d 1313, 1315, |v denied 15
NY3d 956 [internal quotation marks omtted]). Consequently, although
a different verdict would not have been unreasonabl e based on all of
the credible evidence (see Danielson, 9 NY3d at 348; Bl eakley, 69 Ny2d
at 495), County Court specifically credited the victim s testinony,
and we see no basis to disturb that determ nation

Addi tionally, inasmuch as defendant’s challenge to the | egal
sufficiency of the evidence is without nerit, there is also no nerit
to his further contention that he was denied effective assistance of



- 2- 1057
KA 11-02354

counsel because defense counsel failed to pres