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OP 12-01570
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF COUNTY OF ONONDAGA AND
ONONDAGA COUNTY BAR ASSOCI ATI ON ASSI GNED
COUNSEL PROGRAM | NC., PETI TI ONERS

Vv MVEMORANDUM AND ORDER

HON. JOHN J. BRUNETTI, JUDGE OF COURT OF
CLAI M5, ACTI NG JUSTI CE OF SUPREME COURT,
AND HON. JOSEPH E. FAHEY, JUDGE OF CRI M NAL
COURT AND CHRI STI NA CAGNI NA, RESPONDENTS.

BOND, SCHCENECK & KING PLLC, SYRACUSE (JONATHAN B. FELLOWS OF
COUNSEL), FOR PETI Tl ONERS.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS HON. JOHN J. BRUNETTI, JUDGE OF COURT OF
CLAI M5, ACTI NG JUSTI CE OF SUPREME COURT, AND HON. JOSEPH E. FAHEY,
JUDGE OF CRIM NAL COURT.

CHRI STI NA CAGNI NA, SYRACUSE, RESPONDENT PRO SE.

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel I ate Division of the Suprenme Court in the Fourth Judici al
Departnent pursuant to CPLR 506 [b] [1]) to vacate the approval of
respondent Christina Cagnina s vouchers, and for other relief.

It is hereby ORDERED t hat said petition is unaninously dism ssed
wi t hout costs.

Menorandum  Petitioners comrenced this original CPLR article 78
proceedi ng all eging that Hon. John J. Brunetti, Judge of Court of
Cl ainms, Acting Justice of Suprene Court, and Hon. Joseph E. Fahey,
Judge of Crimnal Court (respondents), acted in excess of their
authority by approving vouchers that violated the plan for the paynent
of assigned counsel for indigent defendants put in place by petitioner
Onondaga County Bar Associ ation Assigned Counsel Program Inc. (ACP)
pursuant to County Law 8 722 (3). Petitioners seek an order vacating
t he deci sion of respondents approving the vouchers and directing
respondents to follow the plan of the ACP (ACP Pl an) as approved by
the Chief Adm nistrative Judge, including its provisions for the
conpensati on of counsel.

This proceeding is the latest in a series delineating the scope
of the authority of the courts in the oversight of the County Law
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article 18-B Assigned Counsel Programin Onondaga County (see Roulan v
County of Onondaga, 21 NY3d 902; Cagnina v Onondaga County, 90 AD3d
1626; Matter of Parry v County of Onondaga, 51 AD3d 1385). This
proceedi ng i nvol ves the paynent of vouchers to assigned counsel,
respondent Christina Cagnina. Although petitioners opposed paynent of
t he vouchers submtted by Cagni na because they did not conply with the
ACP Pl an, Cagnina submtted the vouchers directly to respondents, who
approved paynent. Notably, this proceeding challenges the authority
of respondents to approve vouchers that do not conply with the ACP
Plan; it does not chall enge the anobunt of the conpensation awarded, a
matter reviewable only before an adm nistrative judge (see Matter of
Smth v Tornmey, 19 NY3d 533, 539-540). W reject petitioners’
contention that respondents have a mandatory duty to follow the ACP
Plan and that their failure to refuse to pay vouchers not in
conpliance with the Plan is arbitrary and capricious. Although ACP
personnel may make recommendations to the trial court with respect to
t he paynent of vouchers, the trial courts are not obligated to adhere
to those recomendations. “The ACP Pl an does not take away fromthe
courts the ultimate authority to determ ne assigned counsel’s
conpensation; it nmerely provides for a prelimnary review and
recomendati on, which individual trial judges are free to accept or
reject” (Roulan, 21 Ny3d at 905).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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EVE MARI E COCI NA, DEFENDANT- APPELLANT.

LAW OFFI CES OF KENNETH HI LLER, PLLC, AMHERST (SETH J. ANDREWS OF
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Appeal from an order of the Suprene Court, Erie County (Patrick
H. NeMoyer, J.), entered August 10, 2011. The order granted in part
the notion of defendant for attorneys’ fees, costs and di sbursenents.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on April 8, 2013, and filed in the Erie
County Clerk’s Ofice on April 24, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

401

CA 12-02019
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, AND LI NDLEY, JJ.

JOANNE W LK, AS ADM NI STRATRI X OF THE ESTATE
OF STEVEN R W LK, DECEASED,
PLAI NTI FF- RESPONDENT,

Vv MVEMORANDUM AND ORDER

DAVID M JAMES, M D., ET AL., DEFENDANTS,

LOU S R BAUVANN, M D., CARLO M PERFETTO, M D.
AND WESTERN NEW YORK UROLOGY ASSOCI ATES, LLC,
DEFENDANTS- APPELLANTS.

CONNORS & VI LARDO, LLP, BUFFALO (JOHN T. LOSS OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

HAMSHER & VALENTI NE, BUFFALO (RI CHARD P. VALENTI NE OF COUNSEL), FOR
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Appeal from an order of the Suprenme Court, Erie County (Patrick
H. NeMoyer, J.), entered August 23, 2012. The order denied the notion
of defendants Louis R Baumann, MD., Carlo M Perfetto, MD. and
West ern New York Urol ogy Associates, LLC, for sunmary judgnent
di sm ssing the anended conplaint and all cross clains against them

It is hereby ORDERED that the order so appealed fromis reversed
on the law wi thout costs, the notion is granted, and the anended
conplaint and all cross clainms agai nst defendants Louis R Baumann,
MD., Carlo M Perfetto, MD., and Western New York Urol ogy
Associ ates, LLC are di sm ssed.

Mermorandum  Plaintiff, as admnistratrix of the estate of her
husband (decedent), commenced this nedical nal practice and w ongf ul
deat h action seeking damages for the all eged negligence of defendants
in their care and treatnent of decedent. Defendants Louis R Baunmann,
MD., Carlo M Perfetto, MD., and Western New York Ur ol ogy
Associ ates, LLC (hereafter, defendants), appeal from an order denying
their notion for sunmary judgnment di sm ssing the anended conpl ai nt and
all cross clains against them W reverse.

At approximately 2:42 p.m on February 16, 2004, decedent called
the office of Dr. Perfetto, his treating urol ogist, and spoke to a
secretary. Decedent told the secretary that he went to the energency
roomthe day before, that he “ha[d] stones,” and that he was “in a | ot
of pain.” The secretary relayed the nessage to a nedical assistant,
who cal |l ed decedent back at 3:08 p.m Decedent’s |ine was busy. The
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nmedi cal assistant called decedent again at 4:26 p.m and left a
message for decedent. At 4:43 p.m, decedent returned the call and
spoke to the nedical assistant. The nedical assistant’s notes from
that conversation indicate that decedent told her that he had gone to
t he emergency roomthe day before due to | ower back pain and that he
was told that he had “stones.” Decedent al so experienced urinary
retention at that tinme, which was treated with a catheter. Decedent
told the nmedical assistant that he had not urinated since being
catheterized and that his back pain was a 7 out of 10 on the pain
scale. Those notes were forwarded to Dr. Perfetto, and the nedica
assistant contacted the hospital to obtain decedent’'s X ray and CT
scan results.

At 4:58 p.m, the nedical assistant received a CT scan of
decedent’ s abdonen taken on February 15, 2004 and forwarded it to Dr.
Baurmann, the on-call urologist. Wstern New York Urol ogy Associ ates,
LLC had a practice of “bring[ing]” patients who were unable to urinate
into the office without speaking first with a physician. 1In
accordance with that policy, the nedical assistant advised decedent to
come to the office for possible catheterization. At 5:23 p.m, the
nmedi cal assistant notified Dr. Perfetto that decedent was on his way
to the office. Dr. Perfetto reviewed the nedical assistant’s nessage
as well as the CT scan report, and advi sed her that because the office
| acked sufficient staff to assist himw th the catheterization at that
time, decedent should instead go to the energency roomto have a Fol ey
catheter inserted. He further advised the nedical assistant that
decedent should nake a foll ow up appointnment with himor the nurse
practitioner. At 5:55 p.m, the nedical assistant noted that she
i nstructed decedent to go to Mercy Anbul atory Care Center (MACC) for
“eval uation catheter insertion,” notified MACC that he was com ng, and
further instructed decedent to schedule a foll ow up appoi ntnent.
Decedent arrived at MACC at 7:10 p.m, conplaining of urinary
retention and pain and pressure in his suprapubic area. Decedent’s
bl ood pressure was el evated; otherw se, he was henodynam cal |l y stabl e.
A Foley catheter was inserted and 1,000 cubic centineters of urine
were rel eased. Thereafter, decedent’s blood pressure returned to
normal and, after consulting with Dr. Baumann, MACC di scharged
decedent with the catheter in place, and advised himto increase his
fluid intake and to followup with Dr. Perfetto the next day.

Decedent, however, did not contact Dr. Perfetto. Instead, on February
18, 2004, decedent was transported via anbul ance to the energency room
due to conmplaints of increased pain and inability to feel or nove his

| egs, and was admtted for neurosurgical evaluation. An MR reveal ed
a spinal epidural hematoma at L2 through L5 and a clot at T11 through
T12, and decedent underwent an energency “T7-L4 | am nectony with the
evacuation of intradural spinal hematona.”

The day after the surgery, decedent’s notor exam nation declined,
and another MRl reveal ed a reaccunul ation of the clot. As a result,
on February 20, 2004, decedent underwent a second surgery for “re-
exploration and re-evacuation of his intradural clot.” Decedent’s
condition slowy inproved, and he was scheduled to be transferred to a
spinal cord injury rehabilitation center. At approximately noon on
March 1, 2004, however, decedent’s condition suddenly deteriorated,
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and he died on March 3, 2004. The death certificate lists the

i mredi at e cause of death as “cerebral infarct with herniation”
occurring within “hours” of decedent’s death. The cerebral infarct
was “due to or as a consequence of” shock with intestinal ischem a
begi nni ng “days” before decedent’s death that, in turn, was “due to or
as a consequence of” aortic dissection, which |likew se began “days”
prior to decedent’s death. The death certificate also lists “spina
cord infarct [secondary to] hematonma” as another significant condition
contributing to his death.

As plaintiff correctly concedes, defendants nmet their initial
burden on the notion by establishing “the absence of any departure
from good and accepted nedical practice [and] that any departure was
not the proximate cause of [decedent]’s alleged injuries” and eventual
deat h (Shichman v Yasner, 74 AD3d 1316, 1318; see O Shea v Buffalo
Med. G oup, P.C., 64 AD3d 1140, 1140, appeal disni ssed 13 NY3d 834).
Dr. Perfetto and Dr. Baumann each submitted their own affidavit
opining, with a reasonabl e degree of nedical certainty, that they did
not deviate from accepted urol ogical practice, and that any acts or
om ssions on their part did not cause or contribute to decedent’s
deat h, which occurred over two weeks after their treatnment of decedent
(see Lake v Kal eida Health, 59 AD3d 966, 966; Darling v Scott, 46 AD3d
1363, 1364). The physicians’ affidavits directly address each of the
al l egations of negligence in plaintiff’s bills of particulars (see
Abbot oy v Kurss, 52 AD3d 1311, 1312), and their opinions are supported
by decedent’s nedical records and excerpts fromthe autopsy report
(see Alvarez v Prospect Hosp., 68 Ny2d 320, 325).

The burden thus shifted to plaintiff to “raise triable issues of
fact by submtting a physician’s affidavit both attesting to a
departure from accepted practice and containing the attesting
[ physician’s] opinion that the defendant[s’] om ssions or departures
were a conpetent producing cause of the injury” (O Shea, 64 AD3d at
1141 [internal quotation marks omtted]; see Moran v Muscarella, 85
AD3d 1579, 1580). It is well settled that “[g]eneral allegations of
nmedi cal mal practice, merely conclusory and unsupported by conpetent
evi dence tending to establish the essential elenents of nedical
mal practice, are insufficient to defeat defendant[s’] . . . summary
j udgnment notion” (Al varez, 68 Ny2d at 325). Thus, “[w] here the
expert’s ultimate assertions are specul ative or unsupported by any
evidentiary foundation, . . . [his or her] opinion should be given no
probative force and is insufficient to withstand summary judgnent”
(Diaz v New York Downtown Hosp., 99 Ny2d 542, 544).

W agree with defendants that the affidavit of plaintiff’s
urol ogi cal expert is insufficient to defeat their notion inasnmuch as
it is vague, conclusory, specul ative, and unsupported by the nedi cal
evidence in the record before us (see D Geronino v Fuchs, 101 AD3d
933, 936-937; Foster-Sturrup v Long, 95 AD3d 726, 728-729; Moran v
Muscarel l a, 87 AD3d 1299, 1300). The crux of the opinion of
plaintiff’s expert, which Suprene Court relied upon in denying
defendants’ notion, is that defendants deviated fromthe standard of
care in failing to order a CT scan wth contrast of decedent’s abdonen
and pelvis on February 16, 2004 and that, but for such deviation,
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def endants or other medical providers would have di agnosed the

pur ported underlying cause of decedent’s condition, i.e., an aortic
di ssection, in sufficient time to surgically correct that condition.
However, even assum ng, arguendo, that decedent’s urol ogical synptons
on February 16, 2004 were caused by an aortic dissection, we agree

wi th defendants that the affidavit of plaintiff’'s expert fails to
raise an issue of fact with respect to proxi mate cause (see generally
Bey v Neunman, 100 AD3d 581, 582-583). Notably, plaintiff’s expert
does not opi ne that defendants shoul d have di agnosed an aortic

di ssection allegedly existing on February 16, 2004 based upon
decedent’s conplaints of pain and urinary retention on that date.

Rat her, plaintiff’s expert asserts that, based upon those conplaints
and the February 15, 2004 CT scan showi ng an enlarged | eft kidney,
“la] reasonable differential diagnosis . . . would have included acute
infarct of the left kidney.” According to plaintiff’s expert, in
order to rule out that condition, defendants “had a duty to assure
that, at a mnimum a CT [s]can of the abdonen and pelvis, with

contrast, [was] performed on February 16, 2004.” The expert contends
that, if that CT scan had been perforned on February 16, 2004, “then
di agnosi s of [decedent]’s aortic dissection . . . would, nore probably
t han not, have been made.” Significantly, however, the nedical

records indicate that it was a CT scan of decedent’s head and chest,
not a scan of his pelvis and abdonen, that reveal ed an aortic

di ssection on March 1, 2004. Thus, the opinion of plaintiff’s expert
that an abdom nal and pelvic CT scan performed on February 16, 2004
woul d nore |ikely than not have reveal ed an aortic dissection is
specul ative. Mreover, it is undisputed that decedent did not in fact
have an infarct of his left kidney. Plaintiff is therefore seeking a
determ nation that defendants were negligent in failing to order a

di agnostic test to rule out a urological condition that decedent did
not have because that test may incidentally have reveal ed an
under | yi ng and unsuspected cardi othoracic condition. W agree with
def endants that the causal |ink between defendants’ alleged
negligence, i.e., the failure to order a CT scan with contrast of
decedent’ s pelvis and abdonmen to rule out a kidney infarct, and
decedent’s injuries, i.e., his deterioration and death allegedly from
an aortic dissection that m ght have been disclosed on such a CT scan,
is sinply too attenuated to raise an issue of fact with respect to
causation (see generally Corsino v New York City Tr. Auth., 42 AD3d
325, 327). “[Hindsight reasoning,” of course, is “insufficient to
def eat summary judgnent” (Brown v Bauman, 61 AD3d 540, 540-541
[internal quotation marks omtted]).

Al t hough the dissenting justice concludes that the result herein
is inconsistent with an earlier decision issued by this Court in a
separate appeal in this case (see WIk v Janes, = AD3d ___ [June 7,
2013]), we note that this appeal involves different defendants who had
different obligations with respect to the decedent as well as
addi tional nedical records that were not submitted in the earlier
appeal .

W therefore reverse the order, grant the notion, and dismss the
anended conpl aint and all cross clains agai nst defendants.
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Al'l concur except FaHEy, J., who dissents and votes to affirmin
the foll ow ng Menorandum | respectfully dissent and would affirmfor
the reasons stated in the decision at Suprene Court. | add only that,
inny view, the result reached by the najority is inconsistent with
our decision in a separate appeal in this case (Wlk v Janmes, __ AD3d
~_ [June 7, 2013]) in its application of the concept of differential
di agnosis to other doctors and nedi cal providers who were involved in
this matter.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered August 18, 2009. The judgnent convicted defendant,
upon a jury verdict, of manslaughter in the first degree as a hate crine
and crimnal possession of a weapon in the third degree.

It is hereby ORDERED that the judgment so appealed fromis nodified
on the law by reversing that part convicting defendant of nanslaughter
inthe first degree as a hate crime (Penal Law 88 125.20 [1]; 485.05 [1]
[a]) and dismi ssing count one of the indictnment and as nodified the
judgnent is affirned.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of manslaughter in the first degree as a hate crinme (Penal
Law 88 125.20 [1]; 485.05 [1] [a]) and crim nal possession of a weapon
in the third degree (8 265.02 [1]), defendant contends that the verdict
is inconsistent insofar as the jury convicted himof nmanslaughter in the
first degree as a hate crine but acquitted himof manslaughter in the
first degree (8 125.20 [1]). W agree with that contention and
therefore nodi fy the judgnment accordingly.

Def endant was charged with killing the victimby shooting himwth
arifle fromclose range. The victimwas a young man who dressed as a
woman and was known to be honbsexual. The indictnment charged def endant
with three offenses: (1) nurder in the second degree, alleging that he
intentionally killed the victimdue to his sexual orientation; (2)
intentional murder in the second degree; and (3) crimnal possession of
a weapon in the third degree. The case proceeded to trial and, w thout
obj ection from defendant or the People, County Court submtted several
| esser included offenses to the jury. Wth respect to nurder in the
second degree as a hate crine, the court charged the | esser included
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of fenses of manslaughter in the first degree as a hate crine and

mans| aughter in the second degree as a hate crine. For nurder in the
second degree, the court charged the | esser included offenses of

mansl aughter in the first degree and mansl aughter in the second degree.

By its verdict, the jury found defendant guilty of manslaughter in
the first degree as a hate crine and crimnal possession of a weapon in
the third degree. The jury acquitted defendant of all remaining
charges, except for manslaughter in the second degree as a hate crine,
whi ch was not reached given the verdict on manslaughter in the first
degree as a hate crine. After the verdict was rendered but before the
jurors were discharged, defense counsel stated, “Judge so that we can
preserve the record here. W need to raise a notion to vacate a
conviction on the mansl aughter in the first degree as a hate crine, as
an inconsistent verdict wth acquittal of manslaughter in the first
degree.” Defendant thereby preserved for our review his contention on
appeal that the verdict is inconsistent in that respect (see People v
Hor ni ng, 263 AD2d 955, 955, |v denied 94 Ny2d 824; cf. People v Carter,
7 Ny3d 875, 876). Although the court stated that it understood defense
counsel’s position, the court neverthel ess discharged the jurors and did
not direct themto reconcile their verdict. Defendant |ater noved to
set aside the verdict with respect to manslaughter in the first degree
as a hate crinme, contending that it was inconsistent wwth the jury’'s
finding of not guilty on the charge of manslaughter in the first degree.
The court denied the notion without explanation. This appeal ensued.

“A verdict is inconsistent or repugnant . . . where the defendant
is convicted of an offense containing an essential elenment that the jury
has found the defendant did not commt” (People v Trappier, 87 Ny2d 55,
58). “A verdict shall be set aside as repugnant only when it is
i nherently inconsistent when viewed in |ight of the el enents of each
crinme as charged to the jury” (People v Brown, 102 AD3d 704, 704; see
Peopl e v Tucker, 55 NY2d 1, 4, rearg denied 55 NY2d 1039), “w t hout
regard to the accuracy of those instructions” (People v Mihammad, 17
NY3d 532, 539). “The underlying purpose of this rule is to ensure that
an individual is not convicted of “a crinme on which the jury has
actually found that the defendant did not commt an essential el enent,
whether it be one elenment or all’ ” (id. at 539, quoting Tucker, 55 Ny2d
at 6).

Here, all of the elenents of manslaughter in the first degree are
el enents of manslaughter in the first degree as a hate crine. The court
thus properly instructed the jury that the only difference between the
two crimes in this case is that manslaughter in the first degree as a
hate crinme has an added el enent requiring the People to prove that
defendant intentionally selected the victimdue to his sexual
orientation. By acquitting defendant of manslaughter in the first
degree, the jury necessarily found that the People failed to prove
beyond a reasonabl e doubt at |east one el enent of mansl aughter in the
first degree. To find defendant guilty of nmanslaughter in the first
degree as a hate crinme, however, the jury must have found that the
Peopl e proved beyond a reasonabl e doubt all of the el enents of
mansl aughter in the first degree, plus the added el enent that defendant
selected the victimdue to his sexual orientation. It therefore follows
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that the verdict is inconsistent.

Significantly, the People do not dispute that the verdict is
i nconsi stent based on the el enents of the offenses as charged to the
jury. Instead, the People contend that the inconsistent verdict should
be allowed to stand because the court’s renmaining instructions may
reasonably have been interpreted by the jurors as giving thema choice
of convicting defendant of nanslaughter in the first degree as a hate
crime or mansl aughter in the first degree. W reject that contention.
As a prelimnary natter, we note that the jury foreperson, in her
affidavit submtted by the People in opposition to defendant’s posttri al
notion, did not state that the jurors interpreted the court’s
instructions in the manner suggested by the People, and there is no
ot her evidence in the record to support the People’ s theory. 1In any
event, even assum ng, arguendo, that the court suggested to the jurors
inits instructions that they could convict defendant of only one of the
mansl aughter in the first degree charges, we conclude that such a
“suggestion” would be immterial inasrmuch as the Court of Appeal s has
made clear that we may “look[] to the record only to review the jury
charge so as to ascertain what essential elenments were described by the
trial court” (Tucker, 55 NY2d at 7 [enphasis added]; see generally
Muhammad, 17 NY3d at 539).

Rel ying on People v Mason (101 AD3d 1659, revd on other grounds _
NY3d  [June 11, 2013]), the People further contend that the “split
verdict” is not inconsistent or repugnant because it may have been the
result of mstake, conprom se or an exercise of mercy by the jury. W
reject that contention as well. In Mason, the jury’'s verdict was
apparently illogical but not, as here, legally or theoretically
i npossi bl e based on the el enents of the offenses charged to the jury. A
verdict that is legally or theoretically inpossible cannot be upheld on
the ground that the verdict was the result of m stake, conprom se or
nmercy (see Muhammad, 17 Ny3d at 539-540; Tucker, 55 NY2d at 8-9).

We respectfully disagree with our dissenting coll eague that
ordinary or plain mansl aughter in the first degree is a | esser included
of fense of mansl aughter in the first degree as a hate crine. Indeed,
both of fenses are class B violent felonies, and it thus cannot be said
that one is the I esser of the other. W therefore disagree with the
di ssent that the court should have instructed the jury that, if it found
defendant guilty of manslaughter in the first degree as a hate crinme, it
shoul d not consider the second count, charging mansl aughter in the first
degree. The court’s “instructions to the jury will be exam ned only to
determ ne whether the jury, as instructed, nust have reached an
i nherently self-contradictory verdict” (Tucker, 55 Ny2d at 8) and here,
upon exam ning the court’s instructions, we conclude that they did not
necessitate an inconsistent verdict (see generally People v Johnson, 87
NYy2d 357, 360). 1In any event, even crediting the theory of the dissent
that ordinary or plain manslaughter in the first degree is a | esser
i ncl uded of fense of manslaughter in the first degree as a hate crine,
the verdict is neverthel ess inconsistent because the jury found
def endant not guilty of ordinary or plain manslaughter in the first
degree, and thus “the jury . . . necessarily decided that one of the
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essential elenments [of ordinary or plain manslaughter in the first
degree] was not proven beyond a reasonabl e doubt” (Mihamuad, 17 NY3d at
539).

Although it is true, as the dissent points out, that the jurors my
have conplied with the “letter and spirit of the law and that jurors,
as | ay persons, are not |egal experts, in our view, both of those points
are immaterial. The role of the court, as a |egal expert, is to
instruct the jurors on the | aw and where, as here, an attorney tinely
objects to a verdict as inconsistent, it is incunbent upon the court to
informthe jurors of the defect in their verdict and to direct themto
resunme del i berations so as to render a proper verdict (see CPL 310.50
[ 2]; People v Robinson, 45 NY2d 448, 452). The court’s failure to do so
in this case constitutes reversible error. Wether the verdict is
“reasonabl e and | ogical,” as the dissent concludes, is of no nonent
i nasmuch as the verdict is “inherently repugnant on the | aw (Mihamad,
17 NY3d at 538).

In sum based on our review of the elenents of the offenses as
charged to the jury, we conclude that the verdict is inconsistent, i.e.,
“legally inpossible” (id. at 539), insofar as it finds defendant guilty
of mansl aughter in the first degree as a hate crime but not guilty of
mansl aughter in the first degree. W therefore nodify the judgnent
accordingly (see generally People v Hanpton, 61 NY2d 963, 964).

W have revi ewed defendant’s remaining contentions in both his nmain
and suppl enental pro se briefs and conclude that they |ack nerit.

Al l concur except PeEraporto, J., who dissents and votes to affirmin
the foll owi ng Menorandum | respectfully dissent because | disagree
with the majority that the verdict is inconsistent insofar as the jury
convi cted defendant of mansl aughter in the first degree as a hate crine
(Penal Law 88 125.20 [1]; 485.05 [1] [a]) but acquitted him of ordinary
mansl aughter in the first degree (8 125.20 [1]). In ny view, the jury's
verdict is reasonable and | ogical based upon the elenments of the crines
as charged to the jury and, therefore, should not be disturbed.

On Novenber 14, 2008, the victimwas the front-seat passenger in a
vehicle driven by his brother. Their friend was sitting in the back
seat of the vehicle. The victimwas honpsexual, regularly dressed in
wonen’s clothing, and preferred to be known as a fenmale. According to
nore than one witness, the victims sexual orientation, clothing
pref erences and gender identity were common know edge in the community.
The victims brother pulled up in front of a house where a nunber of
peopl e were congregating, and the occupants of the vehicle proceeded to
converse with sone friends. Meanwhile, w tnesses overheard several
menbers of a different group of people on the street, which included
def endant, meki ng derogatory remarks about honbsexual s. Defendant then
went into the house, retrieved a rifle, and wal ked over to the victinms
vehicle. As defendant approached the vehicle, a witness overheard him
say, “We don’t play that faggot shit.” Defendant then pointed the rifle
into the open wi ndow of the vehicle and fired a single shot. Another
witness testified that, imediately prior to the shooting, defendant
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made conmments to the effect that he was “not done with this faggot|[]

. [He] s not done with this faggot shit, and they needed to get out of
there.” A third witness heard defendant say, “Get you faggots, get out
of here . . . Get the f*** out of here.” The bullet grazed the victinis
brot her and struck the victim who died shortly thereafter as a result
of extensive internal bleeding.

Def endant was subsequently charged in a three-count indictrment with
nmurder in the second degree as a hate crinme, nmurder in the second
degree, and crimnal possession of a weapon in the third degree.

Wt hout objection from defendant or the People, County Court also
subnmitted several |esser included offenses to the jury. Specifically,
the court charged mansl aughter in the first degree as a hate crinme and
mans| aughter in the second degree as a hate crine as |esser included

of fenses of nmurder in the second degree as a hate crine, and

mansl aughter in the first and second degrees as |esser included of fenses
of murder in the second degree. In its charge to the jury, the court
enphasi zed that there were two sets of charged offenses: (1) nurder in
the second degree as a hate crinme and the | esser included of fenses of
mans| aughter in the first and second degrees as hate crines as charged
in the first count of the indictnment; and (2) murder in the second
degree and the | esser included offenses of manslaughter in the first and
second degrees, i.e., sinple or ordinary (hereafter, non-hate) nurder or
mans| aught er as charged in the second count of the indictnment. After
explaining the elenents of the hate crinme offenses, the court told the
jury that, “[i]rrespective of your verdicts regarding the crinme of
murder in the second degree as a hate crinme, and the | esser included

of fenses of manslaughter in the first degree and mansl aughter in the
second degree as a hate crinme, whether it be guilty or not guilty, you
must next go on to consider the second count of the indictnent, nurder
in the second degree, and the | esser included of fenses of mansl aughter
in the first degree and mansl aughter in the second degree.” The court
further stated that “[t]he Second Count of the indictnment charges the
same nmurder as alleged in the First Count but not as a hate crine”
(enphasi s added).

In response to a jury note, the court further instructed the jury
as follows: “The best way | can define the difference between Count
One, which is nurder in the second degree as a hate crine, and the
| esser-included offenses of manslaughter in the first degree and
mans| aughter in the second degree as a hate crine, and Count Two, which
is just nmurder in the second degree, and then the |esser included
of fenses of manslaughter in the first degree and mansl aughter in the
second degree, is one elenent. One el enent separates each of the
charges. That elenment is when that person intentionally selects the
per son agai nst whomthe offense is commtted . . . in whole or in
substantial part because of a belief or perception regarding the sexual
orientation of a person, regardl ess of whether the belief or perception
is correct. That elenment is not included in nurder in the second
degree, mansl aughter in the first degree, or manslaughter in the second
degree. It is only included in nurder in the second degree as a hate
crinme, mansl aughter in the first degree as a hate crine, and
mans| aughter in the second degree as a hate crine. There lies the
di fference between the two. That elenment.” The court continued: “Wth
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regard to the Second Count, murder in the second degree [and the |esser
i ncl udeds], they are exactly the sanme as the hate crines w thout the
added el enment that the accused sel ected the person agai nst whomthe
of fense was committed or intended to be commtted in whole or in
substantial part because of a belief or perception regarding the sexual
orientation of a person.”

The jury returned the foll ow ng verdict:

Count One
Murder in the second degree as a hate crime NOTI GUILTY
Mansl aughter in the first degree as a hate crime GU LTY

Mansl| aughter in the second degree as a hate crine NOT REACHED

Count Two
Murder in the second degree NOT GUI LTY
Mansl aughter in the first degree NOT GUILTY
Mansl| aughter in the second degree NOT GUI LTY
Count Three
Crim nal possession of a weapon 3d degree QU LTY

As the majority notes, defendant preserved for our review his
contention that the verdict is inconsistent because the jury convicted
hi m of mansl aughter in the first degree as a hate crine but acquitted
hi m of ordinary mansl aughter in the first degree, inasnmuch as he
objected to the alleged inconsistency before the jury was di scharged
(cf. People v Sharp, 104 AD3d 1325, 1326). Contrary to the concl usion
of the mpjority, however, | reject defendant’s contention and concl ude
that the jury verdict should stand.

It is well settled that “ “a verdict as to a particular count shal
be set aside’ as repugnant ‘only when it is inherently inconsistent when
viewed in light of the elenents of each crime as charged to the jury’

. . Without regard to the accuracy of those instructions” (People v
Muhammad, 17 NY3d 532, 539, quoting People v Tucker, 55 Ny2d 1, 4, rearg
deni ed 55 NY2d 1039 [enphasis added]; see People v Hanpton, 61 NY2d 963,
964 [“The determ nation as to the repugnancy of the verdict is nmade
solely on the basis of the trial court’s charge and not on the
correctness of those instructions”]). Thus, the critical determ nation
is “whether the jury, as instructed, must have reached an inherently
self-contradictory verdict” (Tucker, 55 Ny2d at 8 [enphasis added]).

The concern underlying the repugnancy rule is that “a defendant should
not be convicted of a crine when the jury has found that he [or she] did
not commt one or nore of its essential elenents” (People v Loughlin, 76
NY2d 804, 806).
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In my view, the jury charge, coupled with the structure and order
of the verdict sheet, conveyed to the jury that defendant was charged
with hate and non-hate crinmes based upon the sanme act, i.e., the fatal
shooting of the victim The jury’s verdict and, indeed, the notes it
sent to the court, reflect the jury's determ nation that the shooting at
issue was a hate crine, i.e., that defendant intentionally selected the
vi cti m because of his sexual orientation (see Penal Law § 485.05 [1]
[a]). During deliberations, the jury sent out a note requesting “the
definition of manslaughter nurder, hate crine” (enphasis added). The
court, apparently m sunderstanding the jury’ s request, proceeded to
di scuss the difference between count one, the hate crines, and count
two, the “non-hate” crines. The jury then sent out a second note
requesting an explanation of “the difference . . . between mansl aughter
1 and mansl aughter 2, as a hate crine only” (enphasis added). The above
notes indicate that the jury was convinced, as anply supported by the
record, that the fatal shooting of the victimconstituted a hate crine,
but that the jury was grappling with whether to convict defendant of the
hate crime of nurder in the second degree, mansl aughter in the first
degree, or manslaughter in the second degree. After the jury determ ned
t hat defendant was guilty of manslaughter in the first degree as a hate
crime, it proceeded to the second count of the indictnment, as the court
instructed it to do, and found defendant not guilty of ordinary nurder
in the second degree and the | esser included offenses thereof.

If, as the majority states, it is “legally inpossible” to commt
mansl aughter in the first degree as a hate crinme w thout thereby
comm tting ordinary mansl aughter in the first degree because “all of the
el ements of mansl aughter in the first degree are el enents of
mansl aughter in the first degree as a hate crine,” then ordinary or
pl ai n mansl aughter in the first degree is a | esser included offense of
mansl aughter in the first degree as a hate crime (see CPL 1.20 [37];
People v dover, 57 Ny2d 61, 63), and the jury should have been
instructed accordingly. Although the majority states that both of fenses
are class B violent felony offenses and “it thus cannot be said that one
is the |l esser of the other,” the statute inposes an enhanced sentence on
a defendant convicted of manslaughter in the first degree as a hate
crime in conparison to plain or ordinary mansl aughter in the first
degree (see Penal Law 8§ 485.10; People v Assi, 14 NY3d 335, 338). The
court therefore should have instructed the jury that, if its verdict on
the first count was guilty, it should not consider the second count (see
CJI1 2d[ NY] Lesser Included Ofense; see generally People v Johnson, 81
AD3d 1428, 1429, |v denied 16 NY3d 896). |Indeed, the court provided
that instruction relative to manslaughter in the first and second
degrees as a hate crine, which the jury followed by not reaching the
| esser charge of manslaughter in the second degree once it found
defendant guilty of the greater charge of manslaughter in the first
degree. Here, however, the court specifically instructed the jury that,
“Ii]rrespective of your verdicts regarding the crime of nurder in the
second degree as a hate crine, and the | esser included offenses of
mansl aughter in the first degree and mansl aughter in the second degree
as a hate crinme, whether it be guilty or not guilty, you nmust next go on
to consider the second count of the indictrment, nmurder in the second
degree, and the | esser included offenses of manslaughter in the first
degree and mansl aughter in the second degree” (enphasis added). Thus,
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once the jury determ ned that defendant was guilty of a hate crine as
charged in the first count of the indictnment, that is, that defendant
acted with the enhanced intent of targeting the victimbased upon his
sexual orientation, it was entirely reasonable for the jury to determ ne
relative to the second count of the indictnment that defendant was not
guilty of “murder . . . not as a hate crime” or “just nurder,” as the
court characterized it (enphases added).

| ndeed, an affidavit of the jury foreperson, sworn to exactly one
week after the verdict, states that, after concluding that defendant was
the shooter, the jury proceeded to “deliberate on whether the case was a
hate crinme as defined by the judge. W determ ned that [defendant]’s
nmotive and actions did neet the criteria as defined by the judge for a
hate crime. W cane to that decision relatively quickly.” According to
the foreperson, the jury then “discussed the other charges . . . that
were not hate crines, but did not find himguilty of those charges once
we had determned that this was a hate crine” (enphasis added). |In ny
view, that analysis makes perfect sense in |ight of the court’s
instructions and the distinct, “particularly heinous nature of crim nal
acts that are conm tted agai nst individuals because of prejudice” (NY
Bill Jacket, 2000 AB 30002, ch 107, Memof Atty Gen). In enacting the
Hate Crinmes Act of 2000, the legislature “found” and “determ ned” in
Penal Law 8§ 485.00 that “[h]ate crines do nore than threaten the safety
and welfare of all citizens. They inflict on victins incalcul able
physi cal and enotional damage and tear at the very fabric of free
society. Crinmes notivated by invidious hatred toward particul ar groups
not only harmindividual victinms but send a powerful nmessage of
intol erance and discrimnation to all nenbers of the group to which the
victimbelongs. Hate crinmes can and do intimdate and di srupt entire
communities and vitiate the civility that is essential to healthy
denocratic processes.” According to the legislature, the then-current
| aw did “not adequately recognize the harmto public order and
i ndi vidual safety that hate crines cause. Therefore, our |aws nust be
strengthened to provide clear recognition of the gravity of hate crinmes
and the conpelling inportance of preventing their recurrence” (id.
[ enphasi s added]; see Assi, 14 NY3d at 338). As New York’s Attorney
CGeneral stated in support of the hate crine legislation, “[b]y enpl oying
this newlaw to the fullest, our governnent will send a powerful nessage
to victinse and others |like themthat, regardless of personal
characteristics or lifestyle, they are valued nenbers of the community,
and will make clear to victimzers that this state does not tolerate
hatred founded upon bias and prejudice” (NY Bill Jacket, 2000 AB 30002,
ch 107, Mem of Atty Gen [enphasis added]). 1In ny view, the jury
conplied with both the letter and spirit of the |aw by concl udi ng, based
upon the overwhel m ng evidence before it, that the fatal shooting of the
victimwas a hate crine, not a “non-hate” or “ordinary” crimnal act.
It cannot be said that the jury, as instructed, “nust have reached an
i nherently self-contradictory verdict” (Tucker, 55 Ny2d at 8).

In sum | conclude that we should not set aside the jury's verdict
and nodify the judgnent herein based upon a result that the court’s
instructions permtted or even invited (see generally Mihamrad, 17 NY3d
at 539; Tucker, 55 NY2d at 8). The jury determ ned that defendant shot
the victimbecause of his sexual orientation and thus that defendant was
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guilty of manslaughter in the first degree as a hate crine. Defendant
did not sinply shoot the victimfor sonme other “non-hate” reason or no
reason at all, and thus the jury determ ned that defendant was not
guilty of “ordinary” manslaughter in the first degree. In ny view, this
is in accord with “the fundanmental principle that the jury should be
permtted to render a verdict that fully reflects defendant’s

cul pability” (People v Johnson, 87 Ny2d 357, 360-361). Jurors are not
| egal experts and, given the instructions that were provided in this
case, | cannot conclude that the jury s verdict was inconsistent,
illogical, or contradictory. | otherwise agree with the nmgjority that
defendant’ s renmaining contentions in his main and pro se suppl enent al
briefs lack nmerit, and | would therefore affirmthe judgnent.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered June 1, 2012 in a proceedi ng pursuant
to Social Services Law 8§ 384-b. The order, anong other things,
term nated respondent’s parental rights with respect to the subject
chi |l d.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Menmorandum I n this proceeding pursuant to Social Services Law 8§
384-b, respondent nother inproperly appeals fromthe fact-finding
order rather than the subsequent order of disposition. Nevertheless,
we exercise our discretion to treat the notice of appeal as valid and
deem t he appeal as properly taken fromthe order of disposition (see
CPLR 5520 [c]; Matter of Anthony M, 56 AD3d 1124, 1124, |v denied 12
NY3d 702).

Contrary to the contention of the nother, Famly Court properly
determ ned that petitioner nade diligent efforts to reunite her with
the child (see Social Services Law 8 384-b [7] [a], [f]). Anong other
t hings, petitioner arranged for a psychol ogi cal assessnent of the
not her, arranged for therapy sessions for the nother and various
services for the child, and provided the nother wi th parenting,
budgeting, and nutrition education training. Petitioner also provided
the nother with supervised and unsupervised visits with the child.

Most significantly, petitioner arranged for a child psychologist to
meet with the nother on several occasions in her hone to provide
parenting training, and we agree with the court’s assessnent that this
was “truly a diligent effort” by petitioner to encourage and
strengthen the parent-child rel ationship.
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Contrary to the further contention of the nother, the court
properly determ ned that she failed to plan for the future of the
child (see Social Services Law 8§ 384-b [7] [a]). “ ‘[T]o plan for the
future of the child shall nmean to take such steps as nmay be necessary
to provide an adequate, stable honme and parental care for the child”
(8 384-b [7] [c]). “At a mninum parents nust ‘take steps to correct
the conditions that led to the renoval of the child fromtheir honme’ ”
(Matter of Nathaniel T., 67 NY2d 838, 840). Here, while the nother
participated in the services offered by petitioner and had visitation
with the child, the evidence established that she was unable to
provi de an adequate, stable honme for the child and parental care for
the child (see Matter of Abraham C., 55 AD3d 1442, 1442-1443, |v
denied 12 NY3d 701). Wiile the child psychol ogist noted that the
not her was consistently calmand patient with the child and was abl e
to care for the child for short periods of time, she was unable to
provide long-termcare for the child. H's testinony was supported by
the testinmony of the child s teachers and speech therapist, each of
whom not ed a mar ked negative change in the child s behavior based on
the increased frequency of unsupervised overnight periods that he
spent with the nother. |In addition, the evidence established that the
not her failed to address the problens that led to the renoval of the
child fromher honme (see Matter of Ja-Nathan F., 309 AD2d 1152, 1152).

Finally, petitioner’s contention that we should vacate that part
of the order granting posttermnation visitation is not properly
before us inasnmuch as petitioner did not cross-appeal fromthe order
(see Matter of Al exander M, 106 AD3d 1524, 1525; see generally Matter
of Carl G v Oneida County Dept. of Social Servs., 24 AD3d 1274,

1276) .

Al'l concur except LINDLEY, J., who dissents and votes to reverse
in accordance with the foll ow ng Menorandum | respectfully dissent.
| note at the outset that | agree with the majority that we should
exercise our discretion to treat the notice of appeal as valid and
deem t he appeal as properly taken fromthe order of disposition rather
than the fact-finding order (see CPLR 5520 [c]; Matter of Anthony M,
56 AD3d 1124, 1124, |v denied 12 NY3d 702). In ny view, however,
Fam |y Court erred in termnating respondent nother’s parental rights
based on permanent neglect. Initially, given that it is undisputed
t hat petitioner m sdiagnosed both the nother and the child, | conclude
that petitioner failed to prove by “clear and convincing evi dence that
it made the requisite diligent efforts to encourage and strengthen the
nmother’s relationship with the child” (Matter of Serenity G [Orena
G ], 101 AD3d 1639, 1639-1640; see Social Services Law 8 384-b [7]
[a]). Wth respect to the nother, petitioner arranged for a
psychol ogi cal eval uation of her by a psychol ogi st who determ ned that
the nother is mldly nentally retarded. As it turns out, the nother
has a verbal 1Q of 77, which, according to the psychiatrist appointed
by the court, takes her out of the mldly retarded range of
intellectual functioning. This may explain why petitioner wthdrew
its initial petition, which sought to term nate the nother’s parental
rights based on nental retardation. The wthdrawal of that petition
appears to be a tacit adm ssion that the nother is not in fact
nmental |y retarded.
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Far nore inportant is the fact that the psychol ogi st who exam ned
the nother at petitioner’s request failed to diagnose her wth bipolar
2. The nother’s bipolar condition was not diagnosed until late
Sept enber 2011, after the nother, on her own volition and initiative,
checked herself into the Samaritan Hospital Medical Center, where she
was finally seen by a psychiatrist, Dr. Khaled Mhaned. Dr. Mhaned
testified at the hearing that, upon evaluating the nother, it was
“clear” that she had bi pol ar disorder. The nother had never
previ ously been diagnosed or treated for bipolar disorder, and she had
never before been prescribed a nood stabilizer. Instead, the nother
had been treated for depression and was given anti depressants that,
according to Dr. Mhaned, have a counterproductive effect on
i ndi vi dual s who suffer frombipolar 2. Dr. Mbhamed explained at trial
that bipolar 2 “[a]ffects everything in life — affects enoti on,
concentration, sleep, appetite —everything,” including the ability to
| earn.

As the Court of Appeals has stated, to satisfy its statutory duty
to exercise diligent efforts to strengthen the parent-child
relationship and to reunite the famly, the agency petitioning to
term nate parental rights “nust always determ ne the particul ar
problens facing a parent with respect to the return of his or her
child and nmake affirmative, repeated, and meaningful efforts to assist
the parent in overcom ng these handi caps” (Matter of Sheila G, 61
Ny2d 368, 385). That is to say, “[t]he agency should nold its
diligent efforts to fit the individual circunstances so as to all ow
the parent to provide for the child s future” (Matter of Patricia C
63 AD3d 1710, 1711 [internal quotation marks omtted]; see Matter of
Colinia D. [Thormas F.], 84 AD3d 1755, 1756).

Here, the nother was not diagnosed with bipolar 2 until five
years after the child had been renmoved from her care, and nore than
five nonths after the instant petition had been filed seeking to
term nate her parental rights. Thus, during the diligent efforts
period from January 2010 to February 2011, the nother was not being
properly treated for her nental illness. Under the circunstances, it
cannot be said that the services provided by petitioner to the nother
were specifically tailored to assist her in overcom ng her primary
handi cap. In fact, the antidepressant treatnent provided to the
not her actual ly nade her bipolar condition worse.

It is true, as petitioner points out, that petitioner arranged
for a child psychol ogist to provide parental training in the nother’s
home, which is highly unusual. But that service, |like many others
provi ded by petitioner to the nother, was prem sed on the belief,
apparently erroneous, that the nother was nmentally retarded, while her
real condition remai ned undi agnosed and untreated. The services
provi ded by petitioner should instead have been tailored to address
the nother’s nmental illness. It may be true, as petitioner points
out, that bipolar 2 is often m sdi agnosed as depression, but that does
not alter the fact that the services provided to the nother by
petitioner were inadequate to effectuate a change in the nother’s
parenting skills.
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Petitioner also m sdiagnosed the child. Dr. Rubenzahl perforned
a psychol ogi cal assessnment of the child in February 2010, and
di agnosed himw th pervasi ve devel opnent di sorder, not otherw se
specified (PPD-NOS), “which is essentially a mld autistic condition.”
As a result of that diagnosis, petitioner determned that it should
nmove slowy with respect to providing services to the nother. Dr.
Rubenzahl acknow edged at trial, however, that his diagnosis of PPD
NOCS was incorrect. Like the m sdiagnosis of the nother, the
m sdi agnosis of the child affected the services provided by
petitioner. | thus conclude that petitioner failed to prove by clear
and convincing evidence that it nmade diligent efforts to strengthen
the parent-child relationship and to reunite the famly, and that the
petition should have been di sm ssed on that basis al one.

In any event, even assum ng, arguendo, that petitioner net its
burden of proof with respect to diligent efforts, | conclude that it
failed to prove by clear and convincing evidence that the nother
failed to plan for the child s future. As petitioner acknow edges,
the nother availed herself of all the services provided to her and, in
fact, even went beyond those services and obtained nental health
services on her own. In addition, it cannot be said that the nother
failed to correct the problens that led to the child being renoved
fromher care (see generally Matter of Nathaniel T., 67 Ny2d 838,
840). According to petitioner, the child was renoved because the
nmother left himw th an i nappropriate caretaker, nanely, the childs
father, who was nentally retarded. Since then, the nother has not
left the child with anyone, |et al one anyone who is an i nappropriate
car et aker .

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered July 29, 2009. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degree and resisting arrest.

It is hereby ORDERED t hat the judgnment so appealed fromis
reversed on the law and a new trial is granted.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law § 265.03 [3]) and resisting arrest (8 205.30).

Def endant failed to preserve for our review his contention that County
Court “did not followthe requisite three-step analysis when he raised
a Batson chal |l enge” (People v Collins, 63 AD3d 1609, 1610, |v denied
13 NY3d 795; see People v Robinson, 1 AD3d 985, 985-986, |v denied 1
NY3d 633, reconsideration denied 2 NYy3d 805).

In any event, that contention is without nmerit, as is defendant’s
further contention that the court erred in denying his Batson
challenge. The lawis well settled that, “[u]nder Batson and its
progeny, the party claimng discrimnatory use of perenptories nust
first make out a prina facie case of purposeful discrimnation by
showi ng that the facts and circunstances of the voir dire raise an
i nference that the other party excused one or nore jurors for an
i nperm ssible reason . . . Once a prima facie show ng of
di scrimnation is nmade, the nonnovant nust cone forward with a
race-neutral explanation for each chall enged perenptory--step two .

The third step of the Batson inquiry requires the trial court to
make an ultimte determ nation on the issue of discrinmnatory intent
based on all of the facts and circunstances presented” (People v
Smocum 99 Ny2d 418, 421-422; see People v Janes, 99 Ny2d 264, 270-
271). Defendant’s contention regarding the first prong of the test is
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not at issue because where, as here, the prosecution “has placed its
race-neutral reasons [for exercising a challenge] on the record .

., the sufficiency of the prima facie show ng becones ‘noot’ ”
(Peopl e v Hecker, 15 NY3d 625, 652; see People v Payne, 99 Ny2d 264,
270). Furthernore, we conclude that the prosecutor “net [her] burden
under step two of the analysis and that the court properly ‘denied

[ def endant’ s Batson] challenge, thereby inplicitly determ ning that
[the prosecutor’s] reasons [for exercising the perenptory chall enge]
were not pretextual’ under step three” (People v Scott, 31 AD3d 1165,
1165, Iv denied 7 NY3d 851; see Robinson, 1 AD3d at 986).

Def endant failed to preserve for our review his further
contention that the court erred in questioning himduring the trial
and thereby deprived himof a fair trial (see People v Charleston, 56
NYy2d 886, 887; People v Valle, 70 AD3d 1386, 1387, |v denied 15 NY3d
758; People v Smalls, 293 AD2d 500, 500-501, Iv denied 98 Ny2d 681).
In any event, we reject that contention. “Although sone of the
court’s coments and interventions were inappropriate, they were not
So egregious as to deprive defendant of a fair trial” (People v
Ri os-Davilla, 64 AD3d 482, 483, |v denied 13 NY3d 838; cf. People v
Arnol d, 98 Ny2d 63, 67-69), particularly in view of the fact that they
concerned only a tangential issue regarding the precise |ocation of a
potential witness at the tine of the crine.

Def endant failed to preserve for our review his contention that

the testinony of a detective at the suppression hearing “was patently
tailored to nullify constitutional objections and was incredible as a
matter of |law (People v Watson, 90 AD3d 1666, 1667, |v denied 19 Ny3d
868; see People v Inge, 90 AD3d 675, 676, |v denied 18 NY3d 958;
People v Barnwel |, 40 AD3d 774, 775, |v denied 9 NY3d 920). In any
event, that contention is without nerit inasmuch as the detective’'s
testinmony that he could observe a weapon in defendant’s |lap through a
partly open wi ndow in broad daylight is not patently unbelievable.
Def endant’ s remai ning contentions with respect to the detective are
outside the record on appeal and thus are properly the subject of a
notion pursuant to CPL article 440 (see generally People v Stachnik,
101 AD3d 1590, 1591, |v denied 20 NY3d 1104).

Def endant’ s contention that he was denied his constitutional
right to present a defense is not preserved for our review (see People
v Lane, 7 NY3d 888, 889; People v Lee, 96 Ny2d 157, 163). W
nevert hel ess review defendant’s related evidentiary challenge to the
court’s denial of his request for an order to produce a proposed
inmate witness at trial inasnmuch as that contention is properly before
us, and we conclude that such contention requires reversal. CPL
630. 10 provides for the attendance of an inmate witness in a crim nal
action or proceeding upon a denonstration of “reasonabl e cause to
bel i eve that such person possesses information material” to such
proceedi ng. Here, defendant nade the requisite show ng under that
statute, and the court abused its discretion in refusing to order the
production of the subject inmate w tness whose testinony defendant
sought to present at trial (see People v Prentice, 208 AD2d 1064,
1064- 1065, |v dism ssed 84 NY2d 1037; see generally People v Aska, 91
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NY2d 979, 980-981). There is no dispute that the proposed innate

Wi t ness spoke to the driver of the vehicle in which defendant was a
passenger just before defendant’s arrest. The proposed w tness was at
a distance of between 20 feet and 20 yards fromthe vehicle at the
time of defendant’s arrest. Moreover, we note that there was no
fingerprint evidence in this case, which involved a top count of

crim nal possession of a weapon in the second degree (Penal Law §
265.03 [3]), and the issue of defendant’s guilt turned largely on the
testinmony of two police detectives. W cannot countenance the court’s
refusal to allow defendant to present the testinony of a witness who
m ght have supported defendant’s version of events.

Moreover, in refusing to order the production of the proposed
inmate witness, the court relied largely on the contents of a letter
defendant had witten to the proposed inmate w tness regardi ng that
witness’'s anticipated testinony at trial. It is undisputed, however,
that the proposed i nmate w tness never received the letter and knew
not hi ng of that correspondence, and the court’s focus on such letter
i n denying defendant’s request to produce that witness reflects a
m sunder st andi ng of defendant’s request. |Indeed, we note that, on the
record before us and in the absence of a jury evaluation of the
testimony of the proposed inmate witness (see generally People v
Wt herspoon, 66 AD3d 1456, 1457, |v denied 13 NY3d 942), we are unable
to ascertain whether the letter was an attenpt to suborn perjury or
was instead an inartful but truthful reflection of defendant’s own
version of events and an indication to the proposed i nmate w t ness of
what that version was. W therefore reverse the judgnent and grant
defendant a newtrial. |In view of our determ nation, we do not
address defendant’s remai ni ng contentions.

Al'l concur except SMTH, J.P., and VALENTINO, J., who dissent and
vote to affirmin the foll ow ng Menorandum W respectfully disagree
with the majority that County Court erred in denying defendant’s
request for an order to produce an incarcerated witness at trial, and
we therefore dissent. Initially, we agree with the majority that
defendant failed to preserve for our review his constitutional
chal l enge to the denial of his request (see People v Lane, 7 Ny3d 888,
889; People v Little, 24 AD3d 1244, 1245, |v denied 6 NY3d 835). W
further agree that defendant requested an order directing the
production of the incarcerated witness and thus preserved for our
review his contention that the court erred in denying that request.
We concl ude, however, that defendant failed to neet his burden with
respect to his request, and thus the court properly denied it.

A trial court may issue an order directing the production of “a
person confined in an institution within this state . . . , upon
application of a party to a crimnal action or proceedi ng,
denonstrating reasonabl e cause to believe that such person possesses
information material thereto” (CPL 630.10). 1In his request for such
an order, therefore, defendant was required to provide the court “with
sonme assurance that the wtness will be able to give conpetent
mat eri al evidence on a matter at issue in the proceeding” (Peter
Prei ser, Practice Comentaries, MKinney' s Cons Laws of NY, Book 11A,
CPL 630.10 at 29). Under simlar circunstances, when seeking an
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adj ournnment to call a witness, a defendant nust make an offer of proof
establishing that the testinony of the witness “would be material and
favorable to the defense” (Matter of Anthony M, 63 Ny2d 270, 284; see
People v Softic, 17 AD3d 1075, 1076, |v denied 5 NY3d 794; People v
Doud, 280 AD2d 955, 955-956, Iv denied 96 Ny2d 799). W concl ude that
def endant nust make a simlar showing in the situation before us.

Here, defendant did not make an offer of proof regarding the
subst ance of the proposed testinony of the incarcerated witness. To
the contrary, defendant nerely intimted that the w tness m ght
provi de character testinony and m ght al so have unspecified
information regarding the facts, without stating the nature or source
of that information. Furthernore, during the oral request for the
order at issue, defense counsel indicated that he had never spoken
with the witness or had any indirect conmunication regarding the
substance of his possible testinony. Although we agree with the
majority that other evidence at trial established that this w tness
was present at the scene, that fact alone did not establish that he
had material information to provide with respect to the charges.
| ndeed, defendant testified that the witness was sone distance from
the vehicle when the officers approached it, which is when the
officers testified that they observed the weapon in defendant’s | ap.
Consequently, the court properly denied defendant’s request because
“the defense failed to show that [the] witness[ ] possessed materi al
information” regarding the issues at trial (People v Thomas, 148 AD2d
883, 885, |v denied 74 Ny2d 748; see People v Wight, 176 AD2d 1131,
1131, Iv denied 79 NY2d 866).

Because we agree with the mpjority regardi ng defendant’s
remai ni ng contentions, we would affirmthe conviction.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal s from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered May 24, 2012. The order, inter alia,
granted those parts of the notions of plaintiffs and defendant Crouse
Hospital to set aside the verdict with respect to defendants Janmes R
Caputo, MD., and James R Caputo, MD., P.C

It is hereby ORDERED t hat the order so appealed fromis nodified
on the | aw by denying those parts of the posttrial notions of
plaintiffs and defendant Crouse Hospital to set aside the verdict as
to defendants James R Caputo, MD. and Janes R Caputo, MD., P.C
and as nodified the order is affirned w thout costs.

Menorandum Plaintiffs commenced this action seeking damages
for, inter alia, injuries sustained by Kelley Butterfield (plaintiff)
as the result of the alleged negligence of defendants Janes R Caputo,
M D., and Janmes R Caputo, MD., P.C. (collectively, Dr. Caputo) in
perform ng | aparoscopic surgery on plaintiff at defendant Crouse
Hospital (Crouse) and the all eged negligence of defendants in
provi ding her with postoperative care. After a trial, a jury found
t hat defendants were negligent, and that the negligence of Crouse was
a substantial factor in causing plaintiff’s injuries, but that the
negl i gence of Dr. Caputo was not. The jury awarded damages to
plaintiff’s husband for past |oss of consortiumand to plaintiff for
past and future pain and suffering, as well as future nedical costs.

We agree with Dr. Caputo that Suprene Court erred in granting
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those parts of the posttrial notions of plaintiffs and Crouse seeking
to set aside the verdict with respect to him W therefore nodify the
order accordingly. “A verdict finding that a defendant was negli gent
but that such negligence was not a proximate cause of the [plaintiff’s
injuries] is against the weight of the evidence only when [those]

i ssues are so inextricably interwoven as to nmake it logically

i npossible to find negligence wthout also finding proximte cause”
(Santillo v Thonpson, 71 AD3d 1587, 1588-1589 [internal quotation
marks omtted]). “Where a verdict can be reconciled with a reasonable
view of the evidence, the successful party is entitled to the
presunption that the jury adopted that view (Schreiber v University
of Rochester Med. Cir., 88 AD3d 1262, 1263 [internal quotation marks
omtted]). Here, plaintiffs alleged four different theories of
negl i gence agai nst Dr. Caputo, and we conclude that there is a
reasonabl e view of the evidence to support a finding that Dr. Caputo
was negligent in failing to provide Crouse’s resident staff with
adequate i nformation concerning the operative procedure and
plaintiff’s postoperative care, but that such failures were not the
proxi mate cause of plaintiff’'s injuries (see generally id.).

Contrary to Crouse’s contention, however, the court properly
granted plaintiffs’ “supplenental notion” to correct the verdict with
respect to the award of damages for plaintiff’s future pain and
suffering. In support of the “supplenental notion,” plaintiffs
submtted affidavits fromall six jurors, who averred that they
understood and agreed that plaintiff would receive $60,000 per year
for a period of 30 years, not a total of $60,000 over the course of
that period (see Smth v Field, 302 AD2d 585, 586-587; Rose v Thau, 45
AD2d 182, 184-185). W acknow edge that “public policy concerns
di sfavor the use of juror affidavits for posttrial inpeachnent of a
verdict” (Wlder v Viccari, 138 AD2d 482, 484). Here, however, “[t]he
information afforded by the affidavits of the jurors is not to
i npeach, but to support the verdict really given by thenf (Wrt v
Reid, 138 App Div 760, 766; see Dalrynple v WIllians, 63 NY 361, 364),
and “where[, as here,] there has been an honest m stake which, if not
corrected, would prevent the findings of the jury as it actually was
frombeing carried out, the correction of the verdict by the court
[is] not an inpeachnment of the verdict by the jurors” (Rose, 45 AD2d
at 184; see Smth, 302 AD2d at 586-587). Contrary to Crouse’s further
contention, the court also properly concluded that the corrected award
of danages for plaintiff’'s future pain and suffering does not deviate
materially fromwhat woul d be reasonabl e conpensati on (see generally
CPLR 5501 [c]).

Finally, we conclude that the court properly denied Crouse’s
notion for a new trial based upon alleged juror msconduct inasmuch as
the notion was supported only by hearsay (see Putchlawski v D az, 192
AD2d 444, 445, |v denied 82 Ny2d 654).

Al'l concur except FaHEy, J., who dissents in part and votes to
nodi fy in accordance with the foll ow ng Menorandum | respectfully
dissent in part. | agree with the majority that Suprene Court erred
in granting those parts of the posttrial notions of plaintiffs and
def endant Crouse Hospital (Crouse) seeking to set aside the verdict
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with respect to defendants James R Caputo, MD., and James R Caput o,
MD., P.C. (collectively, Dr. Caputo). | cannot agree with the

maj ority, however, that the court properly granted plaintiffs’

“suppl enental notion” to correct the verdict with respect to the award
of danmages for the future pain and suffering of Kelley Butterfield
(plaintiff). Instead, | would grant Crouse’s “supplenental notion” to
the extent that it seeks a newtrial on the issue of damages for
plaintiff’s future pain and suffering.

The trial of this nmedical mal practice action commenced on January
9, 2012 and, on January 20, 2012, the jury returned a verdict that,
inter alia, awarded danmages to plaintiff in the anount of $60, 000 for
future pain and suffering over a period of 30 years. The court
subsequent |y issued a scheduling order requiring posttrial notions to
be filed by February 21, 2012, and plaintiffs and Crouse filed their
notions by that deadline.

On March 3, 2012, while the posttrial notions were pending,
plaintiffs’ attorney attended a coll ege basketball ganme at the Carrier
Done in Syracuse and, while there, was approached by the jury
foreperson. An affidavit submtted by plaintiffs’ attorney
establishes that he and the foreperson spoke briefly, and that the two
deci ded to discuss the foreperson’s experience on the jury in greater
detail at a nore appropriate tinme and | ocati on.

Plaintiffs’ attorney averred that the two eventually spoke via
t el ephone on March 8, 2012. During that tel ephone conversation,
plaintiffs’ attorney and the foreperson discussed, inter alia, the
jury’'s award for plaintiff’s future pain and suffering. The
foreperson expressed surprise at plaintiffs’ apparent disappointnent
with that award, and plaintiffs’ attorney explained that plaintiff was
di sappointed that the jury had awarded her those future danages in the
sum of only $60,000 to be paid over 30 years. According to
plaintiffs’ attorney, the foreperson indicated that it was the intent
of the jury to award plaintiff future damages for pain and suffering
of $60, 000 per year for 30 years, thus yielding a total of $1, 800, 000
for that conponent of the jury award. Plaintiffs’ attorney further
averred that the foreperson explicitly told himthat the jury
understood that it was “to record the anmount awarded per year and then
t he nunber of years it was to cover; [the jury] did not understand
[that it was] to put the total amount of the award for the entire 30
year period.”

Plaintiffs’ attorney subsequently contacted the court and was
granted | eave to submt “supplenmental notion” papers, which include an
affidavit fromeach juror stating that the jury intended to award
plaintiff $1.8 million in damages for future pain and suffering, i.e.,
an award of dammges of $60, 000 per year for a period of 30 years,
rather than a total of $60,000 to be paid over a period of 30 years.
Crouse opposed the “suppl enmental notion” on the ground that juror
affidavits may not be used to inpeach the verdict but added by way of
its own “supplenental notion” that, in light of the issues raised by
plaintiffs’ subm ssions, the interests of justice and fairness
required the court to grant a newtrial on all issues. In nmy view,
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the court erred in granting plaintiffs’ “supplenmental notion” and in
denying Crouse’s “supplenental notion”™ in its entirety.

As an initial matter, | reject Crouse’s contention that
plaintiffs waived their instant challenge to the verdict. “Wiver is
an intentional relinquishnent of a known right” (Glbert Frank Corp. v
Federal Ins. Co., 70 Ny2d 966, 968 [enphasis added]) and, here, there
is no evidence that plaintiffs’ attorney intentionally relinquished
his right to challenge the manner in which the court instructed the
jury with respect to the award of damages for plaintiff’'s future pain
and suffering, or the manner in which the jury cal cul ated, recorded,
or reported that award.

On the merits, | note that “ ‘[a] bsent exceptional circunstances,
juror affidavits may not be used to attack a jury verdict’ 7 (Herbst v
Marshal |, 89 AD3d 1403, 1404; see Phelinger v Krawczyk [appeal No. 1],
37 AD3d 1153, 1153-1154). Moisakis v Allied Bldg. Prods. Corp. (265
AD2d 457, |v denied 95 Ny2d 752) sets forth the follow ng exceptions
to the general rule that, unless they have been subjected to outside
i nfluence, jurors nmay not inpeach their own verdict: “First, juror
testinmony nay be used in certain rare instances to correct a
mnisterial error in reporting the verdict (see[] G ant v Endy, 167
AD2d 807; Russo v Jess R Rifkin, D.D.S., P. C, 113 AD2d 570), such
as when the foreperson, through an honest m stake, enters the
percentages of fault on the wong lines (see[] Rose v Thau, 45 AD2d
182). However, ‘this exception to the general rule is not intended to
enconpass jury error in reaching a verdict’ (Wlder v Viccari, 138
AD2d 482, 484, citing Pache v Boehm 60 AD2d 867). Second, where
there are * “inherent defects, confusion or anbiguity in the
verdict[,]” ' the trial court may order a new trial (MStocker v
Kol ment, 160 AD2d 980, 981, quoting Wngate v Long Is. R R, 92 AD2d
797, 798). The confusion nust be apparent fromthe trial record
(see[] Wlder v Viccari, supra, at 484; Cortes v Edoo, 228 AD2d 463,
466) " (Moisakis, 265 AD2d at 458; cf. Porter v Ml horat, 26 AD3d 424,
424) .

| cannot conclude that the first Misakis exception applies here.
Where “the thought process of the jurors nmust be examned in order to
determne their true intent, the error . . . is not mnisterial in
nature” (MStocker, 160 AD2d at 981), and courts have frequently
concluded that a jury's m staken inpression that its danages award is
a net, rather than gross, calculation is not a mnisterial error (see
Lustyi k v Manaher, 246 AD2d 887, 889-890; Al kinburgh v d essing, 240
AD2d 904, 904-905; walden v Otis El. Co., 178 AD2d 878, 880, |v denied
79 Ny2d 758; Grant v Endy, 167 AD2d 807, 807-808; MStocker, 160 AD2d
at 980-981; Labov v City of New York, 154 AD2d 348, 348-349; see
al so Laylon v Shaver, 187 AD2d 983, 984-985). |In this appeal, as in
each of the above-cited cases, the jury essentially nmade a substantive
error with respect to its calculation of a gross award of damages.
| nasmuch as the error in this case was identified through exam nation
of the jury’s thought process, | conclude that it was not mnisterial
in nature.
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Plaintiffs address the mnisterial exception by relying on, inter
alia, Rose v Thau (45 AD2d 182) and Smith v Field (302 AD2d 585), two
cases on which the majority also relies. 1In Rose, the Third
Departnment affirmed the trial court’s correction of a verdict
erroneously reported by the jury inasnmuch as the jury had inverted its
apportionment of fault between two defendants. Specifically, the jury
menbers had apportioned 90% of the fault to the decedent, Richard J.
Thau, and 10% of the fault to defendant Wnifred D. Lucy, but
subsequently signed affidavits agreeing that they had erred in
reporting the verdict, averring that they intended to apportion 90% of
the fault to Lucy, and 10%of the fault to the decedent (id. at 183-

184). In nmy view, the error in Rose was obviously clerical in nature
and di stinguishable fromthe facts of this case. In any event, were
the facts in Rose anal ogous to the facts here, | would neverthel ess

question the continuing precedential value of Rose’s hol ding given
that the Third Departnent arguably resol ved subsequent simlar cases,
i.e., Lustyik (246 AD2d 887) and G ant (167 AD2d 807), to the
contrary.

The facts in Smth v Field (302 AD2d 585), the other case on
which plaintiffs and the majority rely, are nore anal ogous to those in
this case. In Smth, the Second Departnent concluded that the jury
erred “in reporting and recording the actual verdict” and affirned the
trial court’s correction of the record of the proceedings to reflect
the actual verdict (id. at 587). There, simlar to this case, “[t]he
verdi ct sheet regardi ng damages for future pain and suffering asked
for the ‘total amount of damamges, if any’ and ‘the period of years for
such award.’” The jury stated that the amobunt awarded was $5,000 for a
period of 20 years” (id. at 585-586). Before the jury left the
courtroom the plaintiffs’ attorney sought to clarify whether the jury
intended to award a total of $5,000 to be paid over a 20-year period,
or a total of $5,000 each year for a 20-year period (see id. at 586).
The trial court denied the plaintiffs’ application for clarification,
and the plaintiffs subsequently noved “to correct the verdict based
upon the unani nous statement in witing of all six jurors, made
i medi ately after the jurors were discharged, that they ‘intended to
award plaintiff $5,6000 per year for 20 years for a total of $100, 000
for future pain and suffering’ ” (id.). The trial court granted
plaintiffs’ notion and resettled the judgnment and, on appeal, the
Second Departnment affirmed the resettled judgnent.

In my view, the Smith case is factually distinguishable fromthis
case. In Smth (302 AD2d at 586), the jury nmenbers clarified, in a
unani nous witing, the part of the verdict at issue “imedi ately”
after they were discharged, i.e., ostensibly within mnutes. 1In this
case, however, the jury nenbers did not make their witten avernents
concerning their award of damages until several weeks after they
rendered their verdict.

Even nore inportant, however, is the fact that the Smth case
appears to be an outlier in the jurisprudence of jury verdict
i npeachnment. Notably, it has never been cited for its holding, except
in DeCrescenzo v Gonzal ez (46 AD3d 607, 609), which cited it as
contrasting authority. Moreover, approximtely seven years after
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Smth was decided, the First Departnent considered a simlar issue in
Breen-Burns v Scarsdal e Wods Honeowners’ Assn. Inc. (73 AD3d 661, |v
di sm ssed 15 NY3d 837, |v denied 16 NY3d 704). There, the Court
addressed an alleged clerical error of the jury in reporting awards of
future damages, noting that “juror affidavits alleged that the jury
intended its future danages awards to be paid ‘per year,
notw t hstandi ng that the verdict sheet’s special interrogatories had
not provided for such interpretation or award basis” (id. at 662).
The Court reversed an order granting the plaintiff’s notion to set
aside the verdict on grounds including the alleged clerical error by
the jury in reporting its verdict, holding that, because “the alleged
error in reporting the future danmages awards invol ved an exan nation

into how the jury determned [those] awards, . . . the alleged error
was not mnisterial in nature” (id.). Gven the anomal ous hol di ng of
Smith in conparison with the body of |aw surveyed above, | concl ude

that we should apply the logic of Breen-Burns to the facts herein and
hold that the jury's error in reporting and recording its verdict was
not mnisterial in nature.

| further conclude, however, that the second Moi sakis exception
applies to the facts of the instant case. Under that exception, a new
trial may be granted upon a finding by the trial court of “inherent
defects, confusion or anbiguity in the verdict” (Misakis, 265 AD2d at
458 [internal quotation marks omtted]). Typically, “[t]he confusion
nmust be apparent fromthe trial record” (id. [enphasis added]; cf.
Porter, 26 AD3d at 425). Although this Court’s review is constrained
by the limted parts of the trial record before us, | conclude that
this case is obviously one in which the jury was confused, at least in
part, wth respect to the manner in which to record and report its
verdict. Thus, | agree with Crouse that a newtrial is warranted on
the ground of juror confusion, but only with respect to damages for
plaintiff’s future pain and suffering. Like the mgjority, | therefore
woul d nodi fy the order by denying those parts of the posttrial notions
to set aside the verdict with respect to Dr. Caputo, but | would
further grant Crouse’s “supplenental notion” to the extent that it
seeks a new trial on the issue of damages for plaintiff's future pain
and suffering.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

611

KA 10-01873
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, SCONI ERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DAYVON UNDERDUE, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( MARI A MALDONADO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered January 25, 2010. The judgnment convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

623

CA 12-02242
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, SCONI ERS, AND WHALEN, JJ.

THOVAS V. CASE, PLAI NTI FF
\% MEMORANDUM AND ORDER
ANTONE R CASE, ET AL., DEFENDANTS.

DAVI D A. SHULTS AND BARBARA L. S. FI NCH
RESPONDENTS;

DI BBLE & M LLER, P.C., APPELLANT.

DI BBLE & M LLER, P.C., ROCHESTER (CGERARD F. NORTON OF COUNSEL), FOR
APPELLANT.

THE WOLFORD LAW FI RM LLP, ROCHESTER ( SARAH SNYDER MERKEL OF COUNSEL),
FOR RESPONDENTS.

Appeal from an order of the Suprene Court, Livingston County
(Matthew A. Rosenbaum J.), entered Septenber 7, 2012. The order
anong ot her things, granted the notion of David A. Shults and Barbara
L.S. Finch for an order directing that funds held by the Livingston
County Clerk in this matter to be paid over to them

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comenced this action against his brother,
Antone R Case, anong ot her defendants, seeking dissolution of the
brot hers’ partnership, which operated a potato farm The conpl ai nt
al so asserted causes of action for an accounting and partition of real
property owned by the partnership. Plaintiff was initially
represented by Phillips, Lytle, Hitchcock, Blaine & Huber LLP
(Phillips Lytle). While Phillips Lytle was representing plaintiff,
Suprene Court (Al onzo, A J.) appointed a receiver who took custody of
the partnership’ s funds, anong other property, and held the funds in
escrow pendi ng resolution of the action. Approximately five nonths
|ater, David A. Shults and Barbara L.S. Finch (Shults Creditors)
| oaned plaintiff $260,000 to fund a new busi ness that he operated with
his wife. As security for the loan, plaintiff |later assigned to the
Shults Creditors all rights, title and interest he had to the proceeds
fromthe partnership dissolution action, including the funds held by
the receiver. Shortly after the Shults Creditors filed the assignnment
with the Livingston County Clerk, Phillips Lytle noved to w thdraw as
plaintiff's attorney on the grounds that it was owed a substanti al
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anount for unpaid | egal fees and plaintiff had assigned to the Shults

Creditors his interest in the partnership s funds, fromwhich Phillips
Lytl e expected ultimately to be paid. Suprene Court (Donofrio, A J.)

granted the notion and gave plaintiff 15 days in which to “secure new
counsel.” Plaintiff thereafter retained appellant Dibble & MIler

P.C. (Dibble & MIler) to represent himin this action. D bble &

Ml ler had previously served as special tax counsel for plaintiff.

The partnership dissolution action eventually proceeded to trial,
during which the brothers reached a settlenment that resol ved al
claims between them Pursuant to the settlenment, plaintiff was
entitled to $232,255.10 of the funds held in escrow by the receiver,
while his brother was entitled to the remaining $382, 255. 10. A
di spute then arose between Dibble & MIler and the Shults Creditors
over which party was entitled to plaintiff’s share of the settl enent
proceeds. Although Dibble & MIler had been paid an initial retainer
of $20,000, plaintiff owed the firmnmore than $230, 000 for | egal
services rendered in this action. At the sanme tinme, plaintiff owed
the Shults Creditors for the $260,000 | oan that was secured by
plaintiff’s interest in the funds held by the receiver. According to
Dibble & MIller, its charging lien pursuant to Judiciary Law § 475
t ook precedence over the Shults Creditors’ perfected security interest
in the settlenent proceeds.

Suprene Court (Fisher, J.) ordered, in sumand substance, that
the Shults Creditors were entitled to plaintiff’s share of the
settlenment proceeds. Dibble & MIler took an appeal fromthat order,
but we dism ssed the appeal because, at the tinme, the parties were in
federal court on a related matter and the funds previously held by the
recei ver had been transferred to the clerk in federal court (Case v
Case, 78 AD3d 1610, 1610-1611). The parties subsequently stipul ated
that the dispute between themin federal court no | onger involved a
federal issue, and they thus agreed to have the matter resolved in
state court. The funds were then transferred to the Livingston County
Clerk. The Shults Creditors noved for an order directing that the
funds in question be paid to them D bble & MIler cross-noved for
partial vacatur of Justice Fisher’'s order, as well as for an order
determining the priority of the liens. Suprenme Court (Rosenbaum J.),
inter alia, granted the notion of the Shults Creditors and distributed
the funds to the Shults Creditors. W affirm

The priority of conflicting perfected security interests is
determ ned by the date of filing or perfection (see UCC § 9-322 [a]
[1]). Relying on Judiciary Law 8§ 475, which provides that an
attorney’s charging lien attaches by operation of |aw upon the
“comencenent” of an action or proceeding (see LMM Realty Corp. v
Davi s Agency, 85 Ny2d 462, 467), Dibble & MIller contends that its
charging lien arose before the Shults Creditors perfected their
security interest. |In support of that contention, Dibble & MIler
notes that its notice of appearance in this action was filed on Apri
14, 2004, whereas the Shults Creditors’ assignnent was filed al nost
two years later, on February 2, 2006. The record is clear, however
that Dibble & MIler’s representation of plaintiff in April 2004 was
limted to providing tax advice. Dibble & MIler did not becone
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attorney of record for plaintiff in this action until after May 3,
2006, when the court granted Phillips Lytle’s notion to withdraw as
plaintiff’s counsel. |Indeed, if Dibble & MIler were co-counsel with
Phillips Lytle, as Dibble & MIler suggests, there would have been no
need for Judge Donofrio to state in her order that plaintiff had 15
days in which to secure new counsel. There would have al so been no
need for Judge Donofrio to hold the case in “abeyance” for “an
additional period of 30 days after Plaintiff or his new counsel have
received fromPhillips Lytle the docunents specified in paragraph 4
[of the instant order].”

In fact, as the Shults Creditors point out, Dibble & MIler’s own

billing records show that it was not plaintiff’s attorney of record
until after the court allowed Phillips Lytle to withdraw as
plaintiff’s counsel. 1In addition, in a sworn statenent given in
federal court, Gerald Dibble, Esq., of Dibble & MIller, stated that
his firm*®“succeeded the firmof Phillips Lytle in representing

[plaintiff], having first been engaged by [plaintiff] on or about
March 10, 2004 as special tax counsel for [plaintiff] in connection

with claims of the IRSrelating to incone taxes . . . Thereafter, on
or about March 15, 2006, [plaintiff] asked this firmto represent him
in the State Action because Phillips Lytle noved to withdraw as

[plaintiff’s] counsel.”

Based on the above, we conclude that Dibble & MIler’s reliance
on its April 2004 notice of appearance is msplaced. That notice of
appearance was limted to Dibble & MIler’s role as special tax
counsel for plaintiff. Dibble & MIler was not then the attorney of
record for plaintiff in this action, and it is well settled that
“lolnly the attorney of record . . . is entitled to an attorney’s .

charging lien” (Matter of Barnumv Srogi, 96 AD2d 723, 724; see
Rodriguez v City of New York, 66 Ny2d 825, 827-828).

Dibble & MIler further contends that its charging |lien arose
first because it relates back to the date of commencenent of the
action, notwthstanding that Dibble & MIler did not becone
plaintiff's attorney of record until nore than three years after such
date. According to Dibble & MIler, its charging lien relates back to
the date of commencenent of the action because Judge Donofrio’ s order
gave its charging lien priority over Phillips Lytle s charging lien.
W reject that contention, for which Dibble & MIller cites no
authority. The order signed by Judge Donofrio sinply gave priority to
Dibble & MIler's charging lien over that of Phillips Lytle; she did
not order that Dibble & MIler’s charging lien relates back to the
date of commencenent of the action, which would have the effect of
giving Dibble & MIler’'s lien priority over the Shults Creditors’
perfected security interest. The Shults Creditors were not given an
opportunity to be heard before Judge Donofrio’s order was entered, and
we W ll not presune that Judge Donofrio inplicitly intended to give
preference to Dibble & MIler over the Shults Creditors.

In sum we conclude that the Shults Creditors’ perfected security
interest in the partnership funds was filed before Dibble & Mller’s
charging lien arose by operation of | aw under Judiciary Law § 475.



4. 623
CA 12-02242

The law is clear that “a claimmay . . . supersede an attorney’s lien
if the claimis both prior in time and a charge agai nst the specific
fund upon which the attorney’s lien attaches, not nerely general

i ndebt edness asserted against the client” (LMM Realty Corp., 85 Ny2d
at 468).

W reject Dibble & MIler’s further contention that its efforts
on plaintiff’'s behalf in this action “created” the funds at issue
(id.). Notably, the partnership funds were in the receiver’s hands
before Dibble & M|l er becane attorney of record for plaintiff. The
recei ver was appoi nted on January 20, 2005, and the funds were in his
account no later than February 6, 2006, when the Shults Creditors
filed their UCC financing statenent. Phillips Lytle did not nove to
wi thdraw as plaintiff’s counsel until March 3, 2006, and plaintiff
|ater retained Dibble & MIler. Under the circunstances, it cannot be
said that the funds held by the receiver were created as a result of
Dibble & MIller's legal services rendered to plaintiff,
notw t hstanding the fact that Dibble & MIller's efforts led to the
settlenment that established plaintiff’s rights to the funds in
guestion. As one observer has noted, “[i]f the collateral or its
proceeds exist independent of the attorney’'s efforts . . . , equitable
consi derations cannot avoid the priority of a security interest
created before the invol venent of the attorney” (James N. Blair,

Wl man Blair PLLC, Practice Insights, NY CLS, Book 36, UCC § 9-322,
2013 Cum Supp at 230).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal s froman order of the Supreme Court, Erie Court (Shirley
Troutman, J.), entered October 3, 2012. The order, insofar as
appeal ed from denied the notion of defendants Robert L. Brenna, Jr.,
and Brenna, Brenna & Boyce, PLLC for summary judgnent and deni ed that
part of the cross notion of defendants M chael R Law and Phillips
Lytl e, LLP seeking summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Menorandum Plaintiff comenced this |egal nal practice action
seeki ng damages for the alleged negligence of defendants in their
representation of himin a nedical malpractice action arising fromhis
treatnent for an eye condition at the Veterans Adm nistration
Qutpatient Cdinic in Rochester. |In August 2006, defendants Robert L
Brenna, Jr. and Brenna, Brenna & Boyce, PLLC (hereafter, Brenna
def endants) commenced an adm nistrative tort claimagainst the United
States on plaintiff’s behalf by filing an SF-95 formw th the Veterans
Adm ni stration (hereafter, VA). After six nonths elapsed wthout a
response fromthe governnment, Brenna recomended that plaintiff retain
defendants M chael R Law and Phillips Lytle, LLP (hereafter, Law
def endants) to pursue a nedical malpractice claimin federal court.
Plaintiff retained the Law defendants in or about July 2007 and, on
January 3, 2008, the Law defendants filed a conplaint in the United
States District Court for the Western District of New York against the
United States and the VA (collectively, governnment) under the Federal
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Tort Clainms Act ([FTCA] 28 USC 8§ 2671 et seq.). The conpl aint
alleged, inter alia, that the VA failed to nonitor and/or treat
plaintiff’s eye condition in a proper and tinmely manner, thereby
resulting in the loss of vision in plaintiff’s right eye.

Wil e preparing for the deposition of Dr. Shobha Boghani, the
physician who primarily treated plaintiff at the VA, the governnent
apparently discovered that Dr. Boghani was enpl oyed by the University
of Rochester (hereafter, Uof R). As a result, in October 2008, the
gover nment sought and was granted |eave to file a third-party action
agai nst Dr. Boghani and the U of R The addition of the Uof R
created a conflict for the Law defendants and, as a result, the Brenna
def endants assuned sole responsibility for the nedical nal practice
action in Decenber 2008. On May 22, 2009, Brenna filed an anended
conplaint in federal court namng the U of R and Dr. Boghani as
def endants and asserting state-law clains for nedical malpractice. By
order dated Novenber 3, 2010, District Court granted the notion of the
U of R and Dr. Boghani for sumrary judgnent dism ssing the anmended
conpl aint against themas tinme-barred. The court also granted the
government’s notion for summary judgnent dism ssing the FTCA cl ains
against it insofar as based upon the alleged negligence of the Uof R
and Dr. Boghani, concluding that Dr. Boghani was an i ndependent
contractor and not an enployee of the VA. The only remaining claimin
t he amended conpl aint was that the VA was negligent in failing to
reschedul e an opht hal nol ogy appoi ntnment after a July 2003 appoi nt ment
was cancel | ed.

Shortly thereafter, plaintiff directed the Brenna defendants to
di sconti nue the federal action and, on Decenber 16, 2011, a
stipul ation of discontinuance was entered in federal court. Plaintiff
then commenced this |legal mal practice action alleging, inter alia,
t hat defendants were negligent in failing to nane Dr. Boghani and the
Uof Rin the initial conplaint in federal court. The Brenna
def endant s subsequently noved for sunmary judgnment di sm ssing the
conpl aint agai nst them and the Law defendants cross-noved for | eave
to amend their answer to add a statute of limtations defense and for
summary judgnent dism ssing the conplaint against them Suprenme Court
deni ed the Brenna defendants’ notion, granted that part of the Law
def endants’ cross notion seeking | eave to anend their answer, and
deni ed that part of their cross notion for summary judgnent di sm ssing
the conplaint against them W affirm

“To establish a cause of action to recover danages for |egal
mal practice, a plaintiff nust prove that the defendant attorney failed
to exercise ‘the ordinary reasonable skill and knowl edge commonly
possessed by a nmenber of the |egal community, and that the attorney’s
breach of [that] duty proximately caused plaintiff to sustain actual
and ascertai nable damages’ ” (Velie v Ellis Law, P.C., 48 AD3d 674,
675). “To obtain summary judgnment dism ssing a conplaint in an action
to recover damages for | egal mal practice, a defendant nust denonstrate
that the plaintiff is unable to prove at |east one of the essential
el ements of [his or her] legal mal practice cause of action” (Boglia v
Greenberg, 63 AD3d 973, 974; see Pignataro v Wl sh, 38 AD3d 1320,
1320, Iv denied 9 NY3d 849).
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Initially, we reject defendants’ contention that plaintiff waived
or abandoned his |l egal malpractice claimby voluntarily discontinuing
what remai ned of his medical malpractice action and failing to take an
appeal fromDistrict Court’s Novenmber 2010 order dism ssing the bul k
of his clainms. |In support of that contention, defendants primarily
rely upon this Court’s decision in Rupert v Gates & Adans, P.C. (83
AD3d 1393, 1396), in which we concluded that the plaintiff waived his
right to raise certain allegations of |egal malpractice in the context
of a matrinonial action based upon his execution of a settlenent
agreenent. Specifically, we concluded that, although certain
al l egations of legal mal practice had nmerit, Suprene Court in that case
“did not err in granting defendants’ notion concerning those all eged
errors because they coul d have been corrected on an appeal fromthe
final judgnent in the matrinonial action, and plaintiff consented to
the dism ssal on the nerits of any appeal in the matrinonial action as
part of the gl obal settlenent resolving a bankruptcy proceeding in

whi ch he was involved. 1In so doing, plaintiff precluded pursuit of
the very nmeans by which defendants’ representation of plaintiff in the
mat ri noni al action could have been vindicated . . . W therefore

conclude that plaintiff, by virtue of his global settlenment, waived
the right to raise those shortconmings in this legal nmalpractice
action” (id. [enphasis added]).

Here, unlike in Rupert, plaintiff did not, as part of a
settl ement agreenent or otherw se, waive his right to raise the claim
t hat defendants committed mal practice in the underlying action by
failing to sue the appropriate parties before the expiration of the
applicable statute of limtations. Rather, plaintiff discontinued his
federal nedical mal practice action, which the court had reduced to the
claimthat enployees of the VA were negligent in failing to reschedul e
a cancel | ed opht hal nol ogy appoi ntnent, and commenced this | egal
mal practice action in state court. W reject defendants’ invitation
to extend the ruling in Rupert to a per se rule that a party who
voluntarily discontinues an underlying action and forgoes an appeal
t her eby abandons his or her right to pursue a claimfor |egal
mal practice. Indeed, we noted in Rupert that, in determ ning that the
court erred in granting the defendants’ cross notion for sumary
j udgment dismssing the conplaint in the context of a prior appeal
(Rupert v Gates & Adans, P.C., 48 AD3d 1221), we “necessarily rejected
the very prem se upon which the court denied the instant notion for
summary judgnent,” i.e., that “this legal mal practice action is barred
by [the] plaintiff’s failure to perfect an appeal fromthe judgnment in
the matrinonial action” (id. at 1395).

Al t hough the precise question presented herein appears to be an
issue of first inpression in New York, we note that several of our
sister states have rejected the per se rule advanced by defendants
herein (see e.g. MB Indus., LLCv CNA Ins. Co., 74 So 3d 1173, 1176;
Hewitt v Allen, 118 Nev 216, 217-218, 43 P3d 345, 345-346; Eastnman v
Flor-Chio, Ltd., 744 So 2d 499, 502-504; Segall v Segall, 632 So 2d
76, 78). As has been noted, such a rule would force parties to
prosecute potentially nmeritless appeals to their judicial conclusion
in order to preserve their right to comence a nmal practice action
t hereby increasing the costs of litigation and overburdening the court
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system (see Eastman, 744 So 2d at 504). The additional tine spent to
pursue an unlikely appellate renedy could also result in expiration of
the statute of limtations on the I egal mal practice claim(see MB

I ndus., 74 So 3d at 1181). Further, requiring parties to exhaust the
appel l ate process prior to comencing a | egal nal practice action woul d
di scourage settlenments and potentially conflict with an injured
party’s duty to mtigate damages (see Crestwood Cove Apts. Bus. Trust
v Turner, 164 P3d 1247, 1254; Eastman, 744 So 2d at 504).

Here, we conclude that defendants failed to establish as a matter
of law that any alleged negligence on their part was not a proxi mte
cause of plaintiff’s danages (see Wlk v Lewis & Lewis, P.C., 75 AD3d
1063, 1066; New Kayak Pool Corp. v Kavinoky Cook, LLP, 74 AD3d 1852,
1853; Andzel v Cosgrove, 56 AD3d 1226, 1227). Specifically,
defendants failed to establish that plaintiff was |likely to succeed on
an appeal fromthe Novenber 2010 order and, therefore, that their
al | eged negligence was not a proxi mate cause of his damages (see
Crestwood Cove Apts. Bus. Trust, 164 P3d at 1252; Hewitt, 118 Nev at
222, 43 P3d at 348; see al so Techni cal Packaging, Inc. v Hanchett, 992
So 2d 309, 316, review denied 6 So 3d 52; cf. Bradley v Davis, 777 So
2d 1189, 1190, dism ssed 805 So 2d 804, cert denied 535 US 926).

Not ably, the record before us does not include the full record from
the underlying action, i.e., the record that woul d have been before
the Second Circuit on an appeal (see Technical Packaging, Inc., 922 So
2d at 315). Thus, while defendants “may be able to show that [their]
representation of [plaintiff] did not preclude [him from prevailing
in the [underlying] lawsuit [or upon appeal], [they have] not done so
at this tinme” (Lenahan v Russell L. Forkey, P.A, 702 So 2d 610, 612).

The Law def endants al so contended in support of that part of
their cross notion for summary judgnment dism ssing the conplaint
against themthat the action was tinme-barred. Even assum ng,
arguendo, that they net their initial burden on the cross notion in
that respect, we conclude that plaintiff raised a triable issue of
fact whether the continuous representation doctrine applied to tol
the statute of limtations (see Sobel v Ansanelli, 98 AD3d 1020, 1023;
I nternational Electron Devices [USA] LLC v Menter, Rudin &

Trivel piece, P.C., 71 AD3d 1512, 1512-1513).

Al'l concur except WHALEN, J., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
Menmorandum | respectfully dissent because, in ny view, plaintiff is
precluded as a matter of law frombringing this | egal malpractice
action based upon his voluntary discontinuance of the underlying
federal action and failure to pursue a nonfrivolous appeal. It is
inmportant to note that, if plaintiff had been successful in his appeal
in the underlying federal action, we would not have a subsequent | egal
mal practi ce case.

In the underlying federal nedical mal practice case, defendants
failed to nanme a certain physician as a defendant, which is the basis
of the subsequent |egal mal practice claim Defendants’ contention is
that the physician was a governnent enployee and thus was not required
to be naned individually as a defendant because the governnment was
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already a party. The federal trial court determ ned that the
physi ci an was an i ndependent contractor, not a governnent enpl oyee.
concl ude that defendants woul d have had a neritorious argunent had
plaintiff taken an appeal fromthe federal order based upon case | aw
supporting defendants’ position that the physician was a governnent
enpl oyee as opposed to an independent contractor. Federal courts have
enpl oyed the “control test” to determne if an individual or other
entity equitably should be considered an “enpl oyee” of the federal
government for purposes of the Federal Tort Cains Act ([FTCA] 28 USC
8§ 2671 et seq.) because the FTCA waives sovereign inmunity for the
torts of enployees of the governnent but not for those of its

i ndependent contractors (see United States v Ol eans, 425 US 807, 813-
814). “[I1]t is well settled that the question whether one is an

enpl oyee of the United States is to be determ ned by federal |aw
(Lurch v United States, 719 F2d 333, 337 [10th G r 1983], cert denied
466 US 927). Courts look to factors such as which entity determ ned

t he amount of the individual’s salary, who actually paid that sum
whet her the government exercised day-to-day control over the

i ndi vi dual, what entity determ ned the individual’s work hours and
provi ded for vacation | eave, whether the governnent had the authority
to review the individual’ s performance and any other factors relating
to the government’s exercise of control over the individual’s work
(see Leone v United States, 910 F2d 46, 50 [2d G r 1990], cert denied
499 US 905; see also Tivoli v United States, 1996 W. 1056005, *3-5 [SD
NY], affd 164 F3d 619 [2d Cir 1998]; Lurch, 719 F2d at 336-337
[reciting test and determining that the individual was an i ndependent
contractor based on the contract itself]).

In Tivoli, physicians enpl oyed by Georgetown University
(Georgetown) worked full-tinme at the National Institutes of Health
(NIH) (id. at *3). The contract specified the nanes of the physicians
who woul d serve as “key personnel,” and the governnent had to approve
t hose key personnel so that it could ensure quality physicians (id.).
CGeorget own had no supervision over any of the physician’' s day-to-day
activities (id.). The NIH set forth by contract the hours that the
physi ci ans worked and provided all nedical equipnment and facilities
necessary for the physicians to conplete their work (id.). In fact,
the only factor denonstrating that the physicians were Georget own
enpl oyees was that they received their salaries from Georgetown (id.
at *4). The District Court found, based on the various factors, that
t he physicians were under the control, direction and supervision of
t he governnent and thus were enpl oyees of the governnent despite
| anguage to the contrary in the contract. |In the case before us now,
t he physician was nmentioned by name in the contract but it is unclear
whet her this was because the Veterans Adm nistration (VA) requested
her specifically or because the University of Rochester designated her
as an avail abl e physician for the VA. Had the VA specifically
desi gnat ed the physician, that woul d be evidence of its having
exerci sed control and could weigh in favor of a finding that she was
an enpl oyee of the VA

In Wlliams v United States (2007 W. 951382 [SD NY 2007]), the
District Court initially noted that, although the contract declared
that the physician was not to be considered a governnent enpl oyee for
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any reason, the court was not bound by the | anguage of the contract in
det erm ni ng whet her the physician was a governnent enpl oyee for

pur poses of the FTCA (see id. at *10). The court found that the
physi ci an, by contract, was to “ ‘be under the direction of the Chief
[of Bronx VA]’ 7 and was required to provide his services “ ‘in
accordance with VA policies and procedures,’” ” and that * ‘personnel
assignments [by the contracting entity] were subject to the approval

of the Bronx VA Chief of Staff’ ” (id. at *11). Finally, the court
noted that the governnment “controlled not only [the physician s] work
hours and vacation tine . . . , but where he worked, who he saw, and
what he did during those hours” (id. at *12). |In denying the
government’s notion for summary judgnent dism ssing the conplaint, the
court determ ned that “a reasonabl e factfinder could conclude that
[the physician] qualifie[d] under the FTCA as an ‘enployee of the
Bronx VA" (id.). 1In the case now before us, the physician was
required to work at the VA Qutpatient Cinic six days per nonth.

Addi tionally, other physicians could only be substituted for the nanmed
physician in the event that she becane pernmanently or tenporarily
unavai l abl e due to vacation, illness, emergencies or termnation of
enpl oynent. That is additional evidence weighing in favor of
classifying the physician as an enpl oyee of the VA

The federal court in the underlying medical mal practice action
herein found that, “[w]hile the fact that the VA provided the place of
work, as well as the tools, for the nost part, weighs in favor of
finding that [the physician] was the VA's agent,” consideration of al
of the other factors favored a finding that the physician was an
i ndependent contractor. An appellate court could disagree with the
District Court’s weighing of the various factors regardi ng whet her the
physi ci an was a governnment enployee. Inasnmuch as plaintiff’s
t heoretical appeal to the Second Circuit would have been before a
panel for de novo review of whether there was a “genui ne factual
di spute” for resolution by a jury, plaintiff may have succeeded on
appeal in at least a reversal of defendants’ respective notions for
summary judgnent (Vernont Teddy Bear Co., Inc. v 1-800 Beargram Co.,
373 F3d 241, 244). Thus, plaintiff’s decision to direct defendants to
di scontinue the federal action precluded defendants from bei ng
vi ndi cated shoul d the appeal have resulted in reversal.

W have held that a plaintiff in a legal nmal practice action
wai ved his right to raise certain allegations of malpractice in the
context of a matrinonial action based upon his execution of a
settlement agreenent (Rupert v Gates & Adanms, P.C., 83 AD3d 1393). W
concl uded there that Suprenme Court “did not err in granting
def endants’ notion concerning those alleged errors because they could
have been corrected on an appeal fromthe final judgment in the
matri noni al action, and plaintiff consented to the dism ssal on the
merits of any appeal in the matrinonial action as part of the gl obal
settl enment resolving a bankruptcy proceeding in which he was invol ved.
In doing so, plaintiff precluded pursuit of the very means by which
def endants’ representation of plaintiff in the matrinonial action
coul d have been vindicated” (id. at 1396).

Qur decision in Rupert was based upon sound policy and shoul d be
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applied here for various reasons, the first being judicial econony.
The majority is concerned that forcing a party to pursue a potentially
meritless appeal will result in increased costs of litigation and
over burdening the court system As stated previously, | do not view
the appeal as nmeritless here. | believe that allowng a plaintiff to
di scontinue his or her underlying case in order to pursue a | ega

mal practice action wll result in the increased litigation costs and
over burdeni ng of the court systemthat the majority seeks to avoid. A
| egal mal practice case requires comrenci ng a separate action that not
only involves litigating the |l egal mal practice action but al so
involves litigating the underlying action. This may result in

addi tional expert wi tnesses being called and a nore | engthy di scovery
process because the parties are beginning the litigation of
essentially two separate cases in state court as opposed to one in
federal court. Inportantly, the parties will have to litigate the
very issue that woul d have been deci ded on appeal in the underlying
action in order to resolve the |l egal malpractice case. This wll
obviously result in additional costs, attorney fees and use of court
resources. However, should a litigant have to pursue an appeal that
may correct a potentially erroneous trial court decision in the
underlying litigation, a subsequent |egal nalpractice case may be
avoi ded, thus saving costs and the use of court resources.

Additionally, allowing a litigant to choose to forego the appeal
process and comrence a | egal nal practice action against his or her
attorney allows the litigant to select a new defendant that he or she
may feel is an easier target before a jury than a physician or
hospital would be. | cannot see the nmerit in allowing a litigant, who
does not give his or her attorney an opportunity to pursue a
potentially nmeritorious appeal, to abandon his or her underlying case
as a strategic decision in order to pursue a |legal malpractice claim
agai nst his or her attorney. The appellate review of disputed issues
is an integral part of our judicial system allow ng for review,
contenpl ati on and determ nation of cases by a panel of justices or
judges as opposed to a single one. Requiring the litigant to seek
final determ nation of the disputed issue through the appellate
process shoul d not be | ooked upon as onerous, as argued by plaintiff.

| also disagree with the majority that the additional time spent
pursui ng an appeal could result in the expiration of the statute of
l[imtations on a |legal malpractice claim That issue is easily
remedi ed. Nothing prevents plaintiff fromcomencing a separate
mal practice action that may be stayed until the resolution of the
under |l ying action, which includes resolution of any issues on appeal.
Second, plaintiff may al so obtain a waiver of the statute of
[imtations fromdefendants so that a subsequent |egal mal practice
action would not be tine-barred.

| also disagree with the majority that requiring plaintiff to
exhaust his appellate renedies interferes with settlenent and
potentially conflicts with an injured party’s duty to mtigate
damages. It is speculative to assune that a certain litigation
posture will interfere with settlenment over another litigation
posture. Who is to say that a case is nore difficult to settle when
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there are outstandi ng appellate issues that may result in the reversal
of the trial court’s decision versus when there is a |l egal malpractice
case that nust resolve both | egal nal practice issues and nedi ca

mal practice issues, as well as appellate issues. One may easily
conclude that the latter interferes nore with settlenment than the
former. | also disagree with the mpgjority that plaintiff’s pursuit of
an appeal here conflicts with his duty to mtigate damages. The
proper way to mtigate damages in this case would have been for
plaintiff to pursue his appeal and also to continue to litigate his
remai ni ng cause of action, which may have resulted in an award of sone
or all of his damages. 1In the event that he recovered all of his
damages, a subsequent |egal mal practice case woul d be unnecessary. In
the event that he recovered partial damages, the issues and damages
recoverable in a subsequent |egal mal practice case would be |imted.
Plaintiff violated his duty to mtigate by discontinuing his renaining
cause of action and foregoing his appeal in the underlying action.

| therefore would reverse the order insofar as appealed from and
grant defendants’ notion and cross notion for summary judgnent seeking
di sm ssal of the conplaint.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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LECLAI R KORONA G ORDANO CCLE LLP, ROCHESTER (LAURIE A. G ORDANO OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (Mtthew
A. Rosenbaum J.), entered June 4, 2012. The order, anong ot her
things, denied plaintiffs’ notion for partial sumrary judgnent and
granted defendants’ cross notion for sumrary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by denying those parts of defendants’
cross notion for summary judgnment dismssing the sixth and seventh
causes of action agai nst defendant Rochester Area Heal th Mintenance
Organi zation, Inc., doing business as Preferred Care, and for summary
j udgnment on the counterclainms and as nodified the order is affirned
wi t hout costs.

Menmorandum Plaintiffs are various entities that provide
enmer gency amnbul ance services to persons in and around Monroe County.
Rochester Area Heal th Mintenance Organi zation, Inc., doing business
as Preferred Care (defendant), served as a Medicare Advant age
Organi zati on under Medicare Part C. For purposes of this appeal, it
is not disputed that defendant MWP Health Care, Inc. was entitled to
sumary judgnent dism ssing the conplaint and that only defendant has
a basis for asserting counterclains. During the relevant tinme period,
defendant remtted paynents to plaintiffs for services provided to
patients enrolled in the Medi care Advantage Pl an adni ni stered by
defendant. Plaintiffs conmenced this action in response to
def endant’ s subsequent reduction of paynents nade in order to recoup
al | eged overpaynents nmade by defendant for services provided by
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plaintiffs during the years 2007 and 2008. Plaintiffs appeal from an
order that denied their notion for partial summary judgnent on
liability and granted, as relevant to this appeal, that part of

def endants’ cross notion for summary judgnent disnm ssing the conpl aint
agai nst defendant and for sumrary judgnment on the counterclains. W
concl ude that Suprenme Court erred in granting those parts of
defendants’ cross notion for summary judgnment dism ssing the sixth and
sevent h causes of action agai nst defendant and for judgnment on the
counterclainms. W therefore nodify the order accordingly.

Addressing first the sixth cause of action, chall enging
defendant’s right to recoup all eged overpaynents, and the
counterclains for recoupnment, we conclude that there are issues of
fact whether defendant is entitled to recoup all eged overpaynents made
to plaintiffs for services provided to patients covered by the
Medi care Advant age plan adm ni stered by defendant. W agree with
plaintiffs that the applicable Medicare fee schedule set a m nimum
paynent, but not a maxi mum paynent, for the services that plaintiffs
provi ded (see 42 USC § 1395w22 [a] [2] [A]). On the one hand, if
def endant had paid plaintiffs the mninmumfees required by the
appl i cabl e Medicare fee schedule, then plaintiffs would not be
entitled to object to those paynents as being insufficient (see 42 CFR
422.214 [a] [1]). On the other hand, however, while defendant paid
plaintiffs nore than the m ni nrum anmount required by the fee schedul e
for a period of tinme, defendants have failed to establish that
defendant is entitled as a matter of law to recoup any or all of those
funds fromplaintiffs. Although the comon |law right of a
governmental agency to recoup erroneously distributed public funds is
wel | established (see e.g. Matter of Leirer v Caputo, 81 NY2d 455,

459- 460; Matter of Westledge Nursing Hone v Axelrod, 68 Ny2d 862, 864-
865), that right does not necessarily extend to defendant, a private
entity managi ng public funds (see generally Leirer, 81 NY2d at 459-
460). Moreover, defendants have failed, on this record, to establish
t hat defendant has a |egal basis or right to recoup all eged

over paynments made to plaintiffs. The court therefore erred in
granting those parts of defendants’ cross notion for summary judgnent
di sm ssing the sixth cause of action against defendant and for summary
j udgnment on the counterclains for recoupnent.

We also agree with plaintiffs that the court erred in granting
that part of defendants’ cross notion with respect to the seventh
cause of action against defendant, for unjust enrichnment. “ ‘A cause
of action for unjust enrichnent requires a showing that (1) the
def endant was enriched, (2) at the expense of the plaintiff, and (3)
that it would be inequitable to permt the defendant to retain that
which is claimed by the plaintiff’ ” (Hayward Baker, Inc. v C O
Falter Constr. Corp., 104 AD3d 1253, 1255; see Paramount Film Distrib.
Corp. v State of New York, 30 NY2d 415, 421, rem ttitur anmended 31

NY2d 678, rearg denied 31 Ny2d 709, cert denied 414 US 829). *“ *‘The
essence of such a cause of action is that one party is in possession
of noney or property that rightly belongs to another’ ” (Hayward

Baker, Inc., 104 AD3d at 1255). There are issues of fact with respect
to whether defendant’s recoupnent of funds previously paid to
plaintiffs constitutes unjust enrichnent.
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We have exam ned plaintiffs’ remaining contentions and concl ude
that they lack nerit.

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01577
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, SCONIERS, AND WHALEN, JJ.

GRANT MEABQON, PLAI NTI FF,
\% MEMORANDUM AND ORDER

TOMWN OF PCOLAND, DEFENDANT.
TOMWN OF PCLAND, THI RD- PARTY
PLAI NTI FF- RESPONDENT,

Vv

SHERWOOD A. CHAPMAN, DO NG BUSI NESS
AS CADI LLAC CARPENTRY, THI RD- PARTY
DEFENDANT- APPEL LANT.

(APPEAL NO 1.)

KENNEY SHELTON LI PTAK & NOMAK, LLP, BUFFALO (MELI SSA A. FOTI OF
COUNSEL), FOR THI RD- PARTY DEFENDANT- APPELLANT.

BENDER & BENDER, LLP, BUFFALO (THOVAS W BENDER OF COUNSEL), FOR
THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Chautauqua County
(James H. Dillon, J.), entered May 14, 2012. The order, insofar as
appeal ed from granted that part of the notion of third-party
plaintiff for partial summary judgnent on the first cause of action in
the third-party conplaint and denied the cross notion of third-party
def endant for summary judgnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the | aw wi thout costs, the notion of
defendant-third-party plaintiff insofar as it sought partial summary
judgnment on the first cause of action in the third-party conplaint is
deni ed and the cross notion of third-party defendant for summary
judgment dismissing the third-party conplaint is granted.

Mermorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries that he allegedly
sustai ned while constructing a pole barn for defendant-third-party
plaintiff, Town of Poland (Town). Plaintiff, an enpl oyee of third-
party defendant, Sherwood A. Chapnan, doi ng business as Cadill ac
Carpentry (Cadillac), was injured when he slipped and fell fromthe
roof of the structure. 1In appeal No. 1, Cadillac, as limted by its
brief, appeals froman order granting that part of the Town’s notion
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for partial summary judgnment on the first cause of action in the
third-party conplaint, for contractual indemification from Cadill ac,
and denying its cross notion for summary judgnent dism ssing the
third-party conplaint. |In appeal No. 2, Cadillac appeals from an
order denying its notion for leave to renew its cross notion pursuant
to CPLR 2221.

W agree with Cadillac that Supreme Court erred in granting that
part of the Town’s notion with respect to contractual indemification
fromCadillac, and in denying its cross notion for summary judgnent
dism ssing the third-party conplaint. “Wrkers’ Conpensation Law § 11
prohibits a third-party action against an enpl oyer unl ess the
plaintiff sustained a grave injury or there is “a witten contract
entered into prior to the accident or occurrence by which the enpl oyer
had expressly agreed to contribution or indemification of the [third-
party plaintiff]’ ” (Rodriguez v Seven Seventeen HB Buffalo Corp., 56
AD3d 1280, 1281, quoting Flores v Lower E. Side Serv. Cr., Inc., 4
NY3d 363, 367, rearg denied 5 NY3d 746; see al so Johnson v Uni First
Corp., 67 AD3d 1442, 1443). The Town concedes that plaintiff did not
suffer a “grave injury,” and that it is entitled to indemification
only if it can denonstrate the existence of a witten contract.

“VWhen a party is under no legal duty to indemify, a contract
assum ng that obligation nust be strictly construed to avoid readi ng
into it a duty which the parties did not intend to be assuned” (Hooper
Assoc. v AGS Conputers, 74 NY2d 487, 491). W note, however, that “a
clause in a [contract] executed after a plaintiff’s accident may
neverthel ess be applied retroactively where evidence establishes as a
matter of |law that the agreenment pertaining to the contractor’s work
was nade as of [a pre-accident date], and that the parties intended
that it apply as of that date” (Nephew v Klewin Bldg. Co., Inc., 21
AD3d 1419, 1421-1422). Here, Cadillac net its initial burden on its
cross notion by establishing as a matter of |law that, although there
was a contract between the parties, it was executed nearly a week
after plaintiff’'s accident. Although the contract is not dated, i.e.,
the parties left blank a space to be filled in with the date on which
the contract was “made,” we conclude that other |anguage in the
contract makes clear that it becanme effective on the date on which the
parties entered into the contract. Thus, Cadillac established that
the parties did not intend that the contract be applied retroactively
(cf. Pena v Chateau Wodnere Corp., 304 AD2d 442, 444, appeal
di sm ssed 2 AD3d 1488), and the Town failed to raise a triable issue
of fact whether the contract should be applied retroactively to the
time of plaintiff’s accident (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562).

We also agree with Cadillac that the Town failed to neet its
initial burden on its notion, or to raise a triable issue of fact in
response to Cadillac’s cross notion, whether a “course of conduct”
between the parties gave rise to a contract for indemification.

Al though the Town initially argued such “course of conduct” based on
the fact that Cadillac was to provide it with a certificate of
insurance or to nane it as an insured on an insurance policy (cf.
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Kinney v Lisk Co., 76 Ny2d 215, 218; Rodriguez, 56 AD3d at 1281), the
Town has conceded on appeal that Cadillac was not required to provide
it with insurance coverage.

Furthernore, inasmuch as the Town’s concession constitutes an
abandonnment of its remaining cause of action in the third-party
conplaint, we conclude that the court erred in denying Cadillac’s
cross notion for summary judgnent dismssing the third-party
conplaint. In light of our determ nation, we dismss as noot the
appeal fromthe order in appeal No. 2 concerning Cadillac’s notion for
| eave to renew its cross notion (see generally Elinski v Niagara Falls
Coach Lines, Inc., 101 AD3d 1722, 1723).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PCLYFUSI ON ELECTRONI CS, | NC.
PLAI NTI FF- RESPONDENT- APPELLANT,

\% MEMORANDUM AND ORDER

PROVARK ELECTRONI CS, | NC. AND ROBERT
GATHERCOLE, DEFENDANTS- APPELLANTS- RESPONDENTS.

WOCDS OVI ATT G LMAN, LLP, ROCHESTER (ANDREW J. RYAN OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS.

LAWRENCE C. BROWN, CHEEKTOMAGA, FOR PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal and cross appeal froma judgnent of the Suprene Court,
Erie County (John A. Mchalek, J.), entered Decenber 22, 2011. The
j udgnment di sm ssed the conplaint and awarded defendant Promark
El ectronics, Inc., noney damages on the fourth countercl aim

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the award of damages under
the fourth counterclaimand awardi ng i nstead the sanme anmount of
damages to defendant Promark El ectronics, Inc. under the second
counterclaim awardi ng danages to defendant Promark El ectronics, Inc.
on the first counterclaimin the anount of $47,589.15 along with
reasonabl e attorney’s fees, and granting defendant Promark
El ectronics, Inc. interest on the judgnment at the rate of 9% rat her
than 3% per annum and as nodified the judgnent is affirmed w thout
costs and the matter is remtted to Suprenme Court, Erie County, to
deternm ne the anmount of reasonable attorney’s fees to be awarded
pursuant to Labor Law 8 191-c (3) and to recal cul ate the anount of
interest to be awarded pursuant to CPLR 5004 in accordance with the
foll owi ng Menorandum  Defendants appeal and plaintiff cross-appeals
froma judgnment entered following a nonjury trial that dism ssed the
conpl aint and awar ded defendant Promark El ectronics, Inc. (Promark)
judgnment on the fourth counterclaim for quantum neruit, plus
interest. Plaintiff, a contract electronics manufacturer, hired
defendants to generate new business orders and, in 2002, plaintiff
signed an agreenent providing that plaintiff would pay defendants a
five-percent conm ssion on new custoners resulting from defendants’
efforts. The agreenent al so contained a 30-day term nation cl ause
avai l able to both plaintiff and defendants. It is undisputed that
plaintiff restructured the conm ssion schedule in 2005 and that
def endants accepted the restructured schedule. Due to financial
difficulties, plaintiff was deficient in paying various conm ssions
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owed to defendants and, in 2008, plaintiff termnated its relationship
wi th defendants. Plaintiff commenced this action seeking comm ssions
it alleges were wongly paid to defendants, and defendants asserted
counterclains for the unpaid conm ssions.

We agree with defendants on their appeal that Suprene Court
shoul d have awarded Promark judgnent on the second counterclaim
breach of contract, rather than on the fourth counterclaim for
guantum neruit. W therefore nodify the judgnent accordingly. The
agreenment between the parties was an enforceable unilateral contract
(see Petterson v Pattberg, 248 NY 86, 88), and the existence of an
enforceable witten contract between the parties precludes recovery in
guantum neruit (see Cox v NAP Constr. Co., Inc., 10 NY3d 592, 607).
Plaintiff’s contention on its cross appeal that there were additional
unwitten requirenents that defendants failed to fulfill and thus that
defendants were not entitled to judgnent in their favor is wthout
nerit; parole evidence is not adm ssible here because there is no
anbiguity in the contract between plaintiff and defendants (see Schron
v Troutman Sanders LLP, 20 NY3d 430, 436; WWW Assoc. Vv
G ancontieri, 77 NY2d 157, 162).

W further agree with defendants that Promark is entitled to
judgnment on the first counterclaim alleging the violation of Labor
Law 8§ 191-c. Labor Law 8 191-c (1) provides that, “[w hen a contract
between a principal and a sales representative is term nated, al
earned comm ssions shall be paid within five busi ness days after
termnation or within five business days after they becone due in the
case of earned conmm ssions not due when the contract is termnated.”
Labor Law 8 191-c (3) provides that “[a] principal who fails to conply
with the provisions of this section concerning tinmely paynent of al
earned comm ssions shall be liable to the sales representative in a
civil action for double damages. The prevailing party in any such
action shall be entitled to an award of reasonable attorney’ s fees,
court costs, and disbursenents.” It is undisputed that plaintiff
failed to pay defendants comm ssions within five business days after
t hey becanme due, and the record establishes that plaintiff was a
“principal” and defendants were “sal es representative[s]” for purposes
of the statute. W therefore further nodify the judgnment by awardi ng
Promark danages in the anmount of $47,589.15 on the first counterclaim
representing doubl e damages of the anmount awarded on the breach of
contract claim and we remt the matter to Suprene Court for a
cal cul ation of reasonable attorney’s fees (see Zeman v Fal coner
El ecs., Inc., 55 AD3d 1240, 1241-1242). W note that the judgnent
i ncludes an award of costs to defendants.

Finally, we conclude that the court |acked discretion to vary the
statutorily-prescribed interest rate of 9% per annum (see CPLR 5004).
As this Court has previously recogni zed, interest at the rate of 9%
per annumis mandatory for “sunfs] awarded because of a breach of
performance of a contract” (CPLR 5001 [a]; see Uban v B.R Quest,
Inc., 45 AD3d 1418, 1418). W therefore further nodify the judgnent
accordingly.
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Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court
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GRANT MEABQON, PLAI NTI FF,
\% MEMORANDUM AND ORDER

TOMWN OF PCOLAND, DEFENDANT.
TOMWN OF PCLAND, THI RD- PARTY
PLAI NTI FF- RESPONDENT,

\Y,

SHERWOOD A. CHAPMAN, DO NG BUSI NESS
AS CADI LLAC CARPENTRY, THI RD- PARTY
DEFENDANT- APPEL LANT.

(APPEAL NO 2.)

KENNEY SHELTON LI PTAK & NOMAK, LLP, BUFFALO (MELI SSA A. FOTI OF
COUNSEL), FOR THI RD- PARTY DEFENDANT- APPELLANT.

BENDER & BENDER, LLP, BUFFALO (THOVAS W BENDER OF COUNSEL), FOR
THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Chautauqua County
(James H. Dillon, J.), entered June 21, 2012. The order denied the
notion of third-party defendant for |eave to renew and to stay the
trial.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Sanme Menorandum as in Meabon v Town of Poland ([appeal No. 1]
AD3d __ [July 19, 2013]).

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court
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ROSS A. HORSLEY, M D., DEFENDANT,
AND PAUL B. KIRSCH, M D., DEFENDANT- APPELLANT.

SHANE & RElI SNER, LLP, ALLEGANY (JEFFREY P. RElI SNER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

AM GONE SANCHEZ & MATTREY, LLP, BUFFALO (JACK M SANCHEZ OF COUNSEL),
AND JAMES F. ALLEN, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Allegany County
(Thomas P. Brown, A J.), entered February 10, 2012. The order,
i nsofar as appealed from denied that part of the notion of defendant
Paul B. Kirsch, MD., to vacate a default judgnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed in the exercise of discretion without costs and
that part of the notion seeking vacatur of the judgnent entered August
6, 2010 is granted upon condition that defendant Paul B. Kirsch, MD.
shall serve an answer within 20 days of service of a copy of the order
of this Court with notice of entry.

Menorandum  Paul B. Kirsch, MD. (defendant), as Ilimted by his
brief, appeals froman order denying that part of his notion seeking
to vacate the default judgnent entered against him At the outset, we
note that Suprenme Court’s failure to rule on that part of the notion
seeki ng di sm ssal of the conpl aint agai nst defendant is deened a
deni al thereof (see Matijiwv New York Cent. Mut. Fire Ins. Co., 15
AD3d 875, 876; Brown v U. S. Vanadium Corp., 198 AD2d 863, 864). As
not ed, however, defendant’s brief is |limted to that part of his
nmoti on seeking to vacate the default judgnment. On the nerits, we
agree with plaintiff that defendant failed to establish that he did
not receive actual notice of the summobns and conpl ai nt as required by
CPLR 317, and that defendant failed to establish a reasonabl e excuse
for his default under CPLR 5015 (a) (1). Nevertheless, under the
ci rcunst ances of this case, we exercise our broad discretionary power
to vacate the default judgnent (see Wodson v Mendon Leasi ng Corp.
100 Ny2d 62, 68; Matter of County of Ontario [M ddl ebrook], 59 AD3d
1065, 1065). The court granted a default judgnent on the first,



- 2- 652
CA 12-02244

fourth and fifth causes of action sounding in, respectively,
conspiracy and conversion, breach of an enpl oynent agreenent, and
fraud and defamation. The court al so awarded damages of $250, 000,
$953, 011. 44 and $1, 000, 000, respectively, on those causes of action.
First, with respect to the first cause of action, we note that “New
York does not recognize civil conspiracy to commt a tort as an

i ndependent cause of action” (Matter of Hoge [ Sel ect Fabricators,
Inc.], 96 AD3d 1398, 1400 [internal quotation marks omtted]).

Second, we question the reasonabl eness of the court’s award of
damages, particularly in light of the fact that the record does not
refl ect how the court determ ned those awards. Third, given the |ack
of detail in the conplaint (see generally CPLR 3016 [a], [b]), we also
guestion plaintiff's entitlenment to judgnment with respect to the

al l eged fraud and defamation. W therefore exercise our “inherent
authority to vacate the default judgnent ‘for sufficient reason and in
the interests of substantial justice ” (M ddlebrook, 59 AD3d at 1065,
guoti ng Wodson, 100 Ny2d at 68), and we grant that part of
defendant’s notion seeking to vacate the default judgnment entered

agai nst hi mupon condition that he shall serve an answer within 20
days of service of a copy of the order of this Court with notice of
entry.

Entered: July 19, 2013 Frances E. Cafarel

Cerk of the Court
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CHRI STOPHER A. M LCZARSKI, AS ADM NI STRATOR
OF THE ESTATE OF MARK A. M LCZARSKI, DECEASED
PLAI NTI FF- RESPONDENT,

Vv ORDER

M CHAEL K. WALASZEK, K. W AUTO & SALES I NC.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

BURDEN, GULI SANO & HI CKEY, LLC, BUFFALO (DONNA L. BURDEN OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

Appeal from an order of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), entered Cctober 26, 2011. The order,
i nsof ar as appeal ed from denied the notion of defendants M chael K
Wal aszek and KK W Auto & Sales Inc., for summary judgnent.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Loafin’ Tree Rest. v Pardi [appeal No. 1], 162 AD2d
985, 985).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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OF THE ESTATE OF MARK A. M LCZARSKI, DECEASED
PLAI NTI FF- RESPONDENT,

Vv MVEMORANDUM AND ORDER

M CHAEL K. WALASZEK, K. W AUTO & SALES I NC.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

BURDEN, GULI SANO & HI CKEY, LLC, BUFFALO (DONNA L. BURDEN OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

Appeal from an order of the Suprenme Court, N agara County
(Richard C Kloch, Sr., A J.), entered Novenber 15, 2012. The order
granted the notion of defendants M chael K Wil aszek and K W Auto &
Sales Inc., for leave to renew, and upon renewal, denied their notion
for partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting in part the notion of
def endants M chael K. Wal aszek and K W Auto & Sales Inc. for partial
summary judgnent and di sm ssing the conpl ai nt agai nst those defendants
insofar as it seeks danamges for plaintiff’s pecuniary |oss beyond
rei nbursenent of funeral expenses and for any pecuniary | oss sustai ned
by distributee Cynthia Craft and as nodified the order is affirnmed
wi t hout costs.

Menorandum In this wongful death action, Mchael K. Wl aszek
and KW Auto & Sales Inc. (defendants) appeal from an order that
granted their notion for |eave to renew their notion for partial
sumary judgnent seeking, inter alia, dismssal of the conplaint
insofar as it sought damages for decedent’s famly nenbers for the
pecuni ary | oss of support, guidance and conpani onshi p of decedent, but
that, upon renewal, adhered to its prior determ nation denying the
notion. We reject defendants’ contention that there are no issues of
fact with respect to whether any of decedent’s famly nenbers suffered
pecuni ary damages. Damages in a wongful death action are limted to
“fair and just conpensation for the pecuniary injuries resulting from
t he decedent’s death to the persons for whose benefit the action is
brought” (EPTL 5-4.3 [a]). “Pecuniary loss” is defined as “the
econom ¢ value of the decedent to each distributee at the tine
decedent died” (Huthmacher v Dunlop Tire Corp., 309 AD2d 1175, 1176),
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and includes |oss of incone and financial support, |oss of household
services, |oss of parental guidance, as well as funeral expenses and
medi cal expenses incidental to death (see Gonzalez v New York City
Hous. Auth., 77 NY2d 663, 667-669; DeLong v County of Erie, 60 Ny2d
296, 306-308). GCenerally, because it is difficult to provide direct
evi dence of wrongful death damages, the cal cul ati on of pecuniary |oss
“iIs a matter resting squarely within the province of the jury”
(Parilis v Feinstein, 49 Ny2d 984, 985; see Altmajer v Mrley, 274
AD2d 364, 365). On this record, we conclude that there are issues of
fact with respect to whether plaintiff, as decedent’s brother,
suffered pecuniary loss in the formof funeral expenses and whet her
decedent’ s brother Matthew suffered pecuniary |oss given the evidence
of their | ongstanding close and interdependent relationship. W agree
wi t h defendants, however, that they are entitled to summary judgnment
di sm ssing the conplaint insofar as it seeks danages for plaintiff’s
pecuni ary | oss beyond rei nbursenent for funeral expenses and for any
pecuni ary | oss sustained by decedent’s sister, Cynthia Craft. W
therefore nodify the order accordingly.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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ST. JOSEPH S HOSPI TAL HEALTH CENTER, ST.
JOSEPH S MATERNAL CHI LD HEALTH CENTER, MATERNAL
CH LD HEALTH CENTER PEDI ATRI CS, MATERNAL CHI LD
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered March 16, 2012. The order denied
in part plaintiff’s notion to conpel certain discovery responses.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting those parts of the notion
for discovery of certain materials sought in itenms 12, 14, 15, 16, 21,
24 and 29, and as nodified the order is affirmed w thout costs, and
the matter is remtted to Suprene Court, Onondaga County, for a
hearing with respect to certain materials sought in itens 12, 15, 16,
21 and 53 in accordance with the following Menorandum Plaintiff’s
| egal guardi an commenced this nedical nmal practice action seeking
damages for injuries allegedly sustained by the infant plaintiff
during his birth at defendant St. Joseph’s Hospital Health Center
(hospital). Plaintiff appeals froman order that denied in part his
notion to conpel certain discovery responses fromthe hospital and the
remai ni ng defendants with the exception of Stephen M Brown, M D
(collectively, defendants). On this appeal, plaintiff chall enges
Suprene Court’s rulings with respect to 37 of his 56 discovery
requests. As a prelimnary matter, we reject plaintiff’s contention
that we should conduct a de novo review of his discovery demands (see
e.g. Gles v Yi, 105 AD3d 1313, 1315-1316; Finnegan v Peter, Sr. &
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Mary L. Liberatore Famly Ltd. Partnership, 90 AD3d 1676, 1677; see
al so Radder v CSX Transp., Inc., 68 AD3d 1743, 1745).

On the nerits, we note that CPLR 3101 requires “full disclosure
of all matter material and necessary in the prosecution or defense of
an action” (CPLR 3101 [a]). The phrase “ ‘material and necessary
should be interpreted liberally to require disclosure, upon request,
of any facts bearing on the controversy which will assist preparation
for trial by sharpening the issues and reducing delay and prolixity.
The test is one of usefulness and reason’ ” (Matter of Wendy’'s Rests.,
LLC v Assessor, Town of Henrietta, 74 AD3d 1916, 1917; see Allen v
Crowel | -Col lier Publ. Co., 21 Ny2d 403, 406-407). “Entitlenent to
di scovery of matter satisfying the threshold requirenent is, however,
tenpered by the trial court’s authority to inpose, in its discretion,
appropriate restrictions on demands which are unduly burdensone
and to prevent abuse by issuing a protective order where the dlscovery
request may cause unreasonabl e annoyance, expense, enbarrassnent,

di sadvant age, or other prejudice to any person or the courts” (Kooper
v Kooper, 74 AD3d 6, 10 [internal quotation marks omtted]; see CPLR
3103 [a]). In opposing a notion to conpel discovery, a party nust
“establish that the requests for information are unduly burdensone, or
that they nay cause unreasonabl e annoyance, expense, enbarrassnent,

di sadvant age, or other prejudice to any person or the courts” (Kinball
v Nor mandeau, 83 AD3d 1522, 1523 [internal quotation marks omtted];
see generally CPLR 3103 [a]).

Appl yi ng those rules here, we conclude that the court erred in
denying plaintiff’s notion with respect to itenms 12, 14-16, 21, 24,
29, and 53, and otherw se properly denied the notion. W therefore
nodi fy the order accordingly. Wth respect to those parts of the
noti on properly denied by the court, we note that the court did not
abuse its discretion in defining “the period of tinme at issue” as the
period from January 1, 2001 to Decenber 31, 2002. * ‘The requisite
el ements of proof in a nedical mal practice action are a deviation or
departure from accepted community standards of practice, and evi dence
t hat such deviation or departure was a proxi mate cause of injury or
damage’ ” (Janes v Wornmuth [appeal No. 2], 93 AD3d 1290, 1291, affd

_ Nvad [ June 27, 2013]). The “standards of practice” el enent
logically applies to the tinme at which the alleged deviation occurred
(see Vera v Soohoo, 41 AD3d 586, 588; Nicholas v Reason, 84 AD2d 915,
915) and, here, the court’s “period of time at issue” includes August
27, 2002, the date of plaintiff’'s birth. The court’s “period of tine”
al so should apply to those parts of the order concerning the discovery
requests that we conclude should have been granted herein, to the
extent that the materials sought by plaintiff in those requests
exi sted during that period.

Wth respect to itens 12 and 21, plaintiff sought discovery of
certain national standards published by various organizations for
fetal nonitoring and pediatric advancenent of life support. Upon our
review of plaintiff’'s “statenents of facts and clains,” we concl ude
that plaintiff sought discovery of those standards in order to aid him
in establishing the alleged negligence of defendant Stephen M Brown,
MD. in failing to identify evidence of fetal distress, and the
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hospital’s all eged negligence in allow ng and engagi ng in inproper
neonatal resuscitation. W further conclude that those docunents are
“materi al and necessary” to the prosecution of those clains in this
action (CPLR 3101 [a]) and, thus, that the court abused its discretion
in denying those parts of plaintiff’s notion with respect to them (see
Boyea v Benz, 96 AD3d 1558, 1559). Contrary to defendants’

contention, the alleged public availability of those docunments fails
to nmeet the standards for “[p]revention of abuse” set forth in CPLR
3103 (a) (see Kinball, 83 AD3d at 1523). Moreover, the fact that “the
docunent s sought may be available in public records does not, in
itself, preclude production of those records froma party” (Alfaro v
Schwartz, 233 AD2d 281, 282; see Long v State of New York, 33 AD2d
621, 621; cf. Matter of Beryl, 118 AD2d 705, 707). |In any event,

def endants concede that there is some doubt whether the docunents
plaintiff seeks in item 12 are available to the public. Inasnmuch as
def endants contend for the first time on appeal that there should be
no disclosure with respect to item 12 because they are not in
possessi on of the docunents sought in itens 12 and 21, we remt the
matter to Suprene Court for a hearing to determ ne whether defendants
possess the docunents covered by those itens (see generally Mtter of
Ni agara County Water Dist. v Board of Assessors of Gty of Lockport,
31 AD2d 1004, 1005).

W agree with plaintiff that the court abused its discretion in
denying that part of his notion seeking discovery of a protocol
entitled “Grcul ating Vaginal Delivery” (CVD), pursuant to item 14
(see Boyea, 96 AD3d at 1559; see also Alfaro, 233 AD2d at 282). W
conclude that the CVD protocol is “material and necessary” to the
prosecution of plaintiff’'s action (CPLR 3101 [a]). Defendants’
purported | ack of know edge with respect to the CVD protocol does not
precl ude di sclosure of that docunent (see generally Kinball, 83 AD3d
at 1523). Also under item 14, plaintiff sought discovery of docunents
with respect to the interpretation and managenent of fetal heart rate
patterns, and we further conclude that such docunents are “materi al
and necessary” to the prosecution of this action (CPLR 3101 [a]). W
rej ect defendants’ contention that the request for those docunents is
undul y burdensone (see Engel v Hagedorn, 170 AD2d 301, 301; see
generally CPLR 3103 [a]). W do not address defendants’ final
contention with respect to item 14, which is unpreserved for our
review (see generally C esinski v Towmm of Aurora, 202 AD2d 984, 985).

Wth respect to item 15, we conclude that the court abused its
di scretion in denying plaintiff’s notion to the extent that he sought
di scovery of materials concerning cesarean sections. W conclude that
those materials are “material and necessary” to the prosecution of
plaintiff’s action (CPLR 3101 [a]), and we note that defendants’
purported |l ack of know edge with respect to those materials does not
precl ude disclosure of them (see Kinball, 83 AD3d at 1523).
Neverthel ess, we further remt the matter to Supreme Court to
determ ne at the hearing whether defendants possess the materials
requested by plaintiff in item 15.

Wth respect to item 16, we conclude that the court abused its
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di scretion in denying plaintiff’s notion to the extent that he sought
di scovery of materials concerning intrapartum and antepartum
suctioning, as well as certain guidelines of the Association of
Wmen' s Health, OQbstetric, and Neonatal Nurses and the American
Congress of Cbstetricians and Gynecol ogi sts, on the ground that
plaintiff was seeking public informati on (see Boyea, 96 AD3d at 1559).
As we have noted above, the fact that materials “may be available in
public records does not, in itself, preclude production” of those
materials froma party (Al faro, 233 AD2d at 282). Defendants’
contention that they do not possess the materials |likew se is raised
for the first time on appeal, and we therefore further remt the
matter to Suprenme Court to determ ne at the hearing whet her defendants
possess those materials (see generally N agara County Water Dist., 31
AD2d at 1005).

We further conclude that the court abused its discretion in
denying plaintiff’s notion to the extent that he sought discovery
under item 24, concerning materials containing criteria for
det erm ni ng whet her neonatal encephal opat hy has occurred and for
desi gnati ng asphyxia or hypoxia in a newborn (see Boyea, 96 AD3d at
1559). W conclude that the materials concerning the hospital’s
criteria for designating asphyxia or hypoxia, i.e., oxygen
deprivation, in a newborn are “material and necessary” to the
prosecution of this action (CPLR 3101 [a]), and defendants have not
denonstrated that they woul d be unduly burdened by the production of
those materials (see Kinball, 83 AD3d at 1523; see generally CPLR 3103

[a]).

The court |ikew se abused its discretion in denying plaintiff’s
notion insofar as plaintiff sought discovery under item 29, concerning
mat erials containing referral protocols for infants, including
exenplars of any forms used in the evaluation of children at risk for
devel opnent al del ays (see Boyea, 96 AD3d at 1559). Those naterials
are “material and necessary” to the prosecution of plaintiff’s action
(CPLR 3101 [a]), and defendants have not nmet their burden of
establishing that production of those materials would be unduly
burdensone (see Kinball, 83 AD3d at 1523; see generally CPLR 3103

[a]).

Finally, with respect to item53, plaintiff sought discovery of
“[u] nredact ed policies and procedures identified during the inspection
permtted by” the court’s initial discovery order. Defendants
responded that the initial discovery “order acknow edged that
information and materials requested [are] subject to privilege
defenses that could not be fully evaluated due to scope of materials
involved,” and that the “[Rjeferee’s work is not conplete” in that
regard. The Referee indicated that his “recollection is that [the

hospital’s] response is accurate in part. It is not in the order but
understood that privileged material [is] exenpt.” The court concl uded
that “[n]o production/response [was] required.” The record before us

does not indicate whether the Referee ever determ ned what information
in the materials were covered by privilege, and we therefore cannot
revi ew whet her any discovery with respect to item53 is required.
Consequently, we further remit the matter to Suprenme Court so that
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def endants may produce for an in canmera review “all the procedures and
protocol s” that plaintiff was permtted to review follow ng the
initial discovery order, to enable the court to determ ne what

information therein, if any, is privileged (see Nichter v Erie County
Med. Cir. Corp., 93 AD3d 1337, 1338).

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Deborah H. Karalunas, J.), entered Septenber 11, 2012. The order
granted the notion of defendant seeking |eave to anmend its first
amended answer.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the [ aw wi thout costs and the notion is
deni ed.

Menorandum Plaintiff appeals froman order that granted the
notion of defendant seeking | eave to anend its first anmended answer to
assert an affirmative defense and a counterclaim for recoupnent. W
agree with plaintiff that Supreme Court erred in granting the notion
inasmuch as it is well settled that such | eave “should not be granted
where, as here, the proposed anendnent |acks nmerit” (Hodgson, Russ,
Andrews, Wods & Goodyear v Isolatek Intl. Corp., 300 AD2d 1047, 1048,
see Handville v MIP Contrs., Inc., 77 AD3d 1471, 1473). In order for
a claimof equitable recoupnent to survive, a party nust have a
“legal Iy subsisting cause of action [or counterclain] upon which it
could maintain an independent claini (Telmark, Inc. v C & R Farns
[ appeal No. 2], 115 AD2d 966, 967; see generally Eber-NDC, LLC v Star
| ndus., Inc., 42 AD3d 873, 876). Here, defendant’s recoupnent
affirmati ve defense and countercl ai mare based upon extra-contractual
clains that were dism ssed on a prior appeal when asserted as
i ndependent causes of action (Oneida Indian Nation v Hunt Constr.
Group, Inc., 88 AD3d 1264, 1265). Inasnmuch as defendant no | onger has
a cause of action against plaintiff for extra-contractual clains, it
cannot now assert a counterclaimor affirmative defense for recoupnent
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based upon the facts and circunstances underlying those clains (see
generally Telmark, Inc., 115 AD2d at 966-967).

In Iight of our determ nation, we do not reach plaintiff’s
remai ni ng contenti ons.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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MANNI ON & COPANI, SYRACUSE (ANTHONY F. COPANI OF COUNSEL), FOR
PETI TI ONER.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS NIRAV R SHAH, MD., MP.H , COW SSI ONER,
NEW YORK STATE DEPARTMENT OF HEALTH, AND ELI ZABETH R BERLI N,

EXECUTI VE DEPUTY COWM SSI ONER, NEW YORK STATE OFFI CE OF TEMPORARY AND
Dl SABI LI TY ASSI STANCE.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Onondaga County [ Deborah H
Karal unas, J.], entered Decenber 4, 2012) to review a determ nation of
respondents. The determ nation denied the application of petitioner’s
decedent for certain Medicaid benefits.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menmorandum  Petitioner, as admnistrator of his father’s estate,
commenced this CPLR article 78 proceedi ng chal | engi ng the
determ nation that a seven-nonth delay on decedent’s eligibility for
Medi cai d coverage was properly inposed as a penalty for transferring
resources in order to qualify for Medicaid coverage and that
decedent’ s net available nonthly income (NAM) was properly deened to
i ncl ude paynents he received fromhis civil service pension. W
confirmthe determ nation

Decedent entered an assisted living facility in March 2003 when
he was 83 years old. In Cctober 2008, having suffered a stroke
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several nonths earlier, decedent was admitted into a nursing hone.
Less than two years later, in June 2010, petitioner filed a Medicaid
application on behal f of decedent, having been given power of
attorney. Onondaga County Departnent of Social Services (DSS) denied
the application, determ ning that decedent was ineligible for nedical
assi stance for a seven-nonth period because he gave $54,162.05 to
petitioner and nmenbers of petitioner’s famly fromJune 12, 2007 to
August 14, 2008, which was within the five-year |ook-back period. The
| ast of the six transfers —to petitioner in the anount of $6,500 —
was nmade approxi mately one nonth after decedent suffered his stroke.
In January 2011, at the end of the seven-nonth penalty period,
decedent becane eligible for Medicaid. DSS al so determ ned that
decedent’s NAM i ncluded the sum of $1, 756. 90, which he had been
receiving on a nonthly basis fromhis civil service pension.

At the fair hearing conducted on the adm nistrative appeal filed
by petitioner, petitioner testified that the $6,500 paynent he
received from decedent was not a gift, but instead constituted
rei mbursenent for expenses he incurred on behal f of decedent.

Al t hough petitioner acknow edged that the other five transfers of
funds to himand his fam |y nenbers were gifts, he contended that
decedent had a history of giving noney to himand that, in nmaking the
nost recent gifts, decedent was not notivated by a desire to becone
eligible for Medicaid. Wth respect to the determ nation of
decedent’s NAM, petitioner testified that, although decedent had been
receiving his nonthly paynents fromhis civil service pension, for
unknown reasons decedent stopped receiving the paynents in Septenber
2011. Petitioner thus contended that the pension paynents shoul d not
be included in decedent’s NAM. The determ nation of DSS was affirned
on the adm nistrative appeal, and we now confirmthe determ nation
followng the fair hearing inasnmuch as it is supported by the

requi site substantial evidence (see generally Matter of Mallery v
Shah, 93 AD3d 936, 937).

“I'n determ ning the nedical assistance eligibility of an
institutionalized individual, any transfer of an asset by the
individual . . . for less than fair market value nmade within or after
t he | ook-back period shall render the individual ineligible for
nursing facility services” for a certain penalty period (Soci al
Services Law 8 366 [5] [d] [3]). The |Iook-back period is the “sixty-
nmonth period[] inmmediately preceding the date that an [applicant] is
both institutionalized and has applied for nedical assistance” (§ 366
[5] [d] [1] [vi]). Were an applicant has transferred assets for |ess
than fair nmarket value, the burden of proof is on the applicant to
“rebut the presunption that the transfer of funds was notivated, in
part if not in whole, by . . . anticipation of future need to qualify
for nedical assistance” (Mallery, 93 AD3d at 937 [internal quotation
marks omtted]; see generally 8§ 366; 18 NYCRR 360-4.4).

Here, petitioner failed to neet his burden of proof at the fair
hearing with respect to the transfer of resources during the |ook-back
period. Petitioner offered no receipts or other docunentary evi dence,
such as credit card bills or cancell ed checks, to support his
assertion that he purchased on decedent’s behalf, inter alia,
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furniture and clothing in the amobunt of $6,500. |Indeed, petitioner
di d not specify where he purchased the itens or the cost of each item
W al so note that the $6,500 transfer was made to petitioner shortly
after decedent suffered a stroke, at which tine decedent’s need for
nursi ng hone services could easily have been anticipated (see Matter
of Javeline v Walen, 291 AD2d 497, 497). Wth respect to the other
transfers, which petitioner concedes were gifts, petitioner did not
establish that decedent was not notivated, at least in part, by a
desire to qualify for Medicaid. Contrary to petitioner’s contention,
decedent did not have a consistent history of giving noney to
relatives; before the transfers in question, decedent’s nost recent
gift was seven years earlier.

Finally, petitioner failed to establish that decedent’s civil
service pension was inproperly included in his NAM. Decedent’s bank
records showed that the pension paynments were nmade directly into his
account on a nonthly basis until Septenber 2011, and petitioner
of fered no expl anation for why decedent was no | onger receiving those
pensi on benefits, which presumably were payable for life. It is
undi sputed that “avail abl e income” includes pension benefits (see 18
NYCRR 360-4.3 [b] [3]), and DSS did not have the burden at the fair
heari ng of proving that decedent was still receiving those paynents.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprenme Court, N agara County
(Cat heri ne Nugent Panepinto, J.), entered February 17, 2012. The
order denied the notion of defendant to dism ss the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint is dismssed.

Menorandum  Def endant, who was the insurance agent for nonparty
Awni ngs Plus, Inc. (APl), procured workers’ conpensation insurance for
APl through the New York State Insurance Fund (NYSIF). After
plaintiff purchased sone of the assets of API, APl ceased doing
busi ness and defendant offered to procure workers’ conpensation
insurance for plaintiff. According to plaintiff, defendant advised
plaintiff to execute an assignnment of interest agreenent transferring
t he NYSIF workers’ conpensation policy fromAPI to plaintiff.
Unbeknownst to plaintiff, APl owed prem uns on the NYSIF policy in the
amount of $12,000 and, in July 2009, NYSIF commenced an action agai nst
plaintiff seeking to collect the nonies due fromAPI. Plaintiff
ultimately paid $11,061.24 to NYSIF. Plaintiff thereafter conmenced
this breach of contract and negligence action in Novenber 2011 seeking
to recover fromdefendant the nonies it paid to NYSIF. Plaintiff
asserted that defendant prepared the assignnent of API’s insurance
policy, that defendant knew or should have known at that tinme that AP
owed prem unms on the assigned policy, and that defendant should have
“advise[d] plaintiff of the inplications of the assignnent.”
Def endant noved to dism ss the conplaint, and Suprene Court denied the
not i on.

We agree with defendant that the court erred in denying that part
of the notion to dismss the negligence cause of action on statute of
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[imtations grounds. It is well settled that a cause of action
accrues “when all [of] the facts necessary to the cause of action have
occurred and an injured party can obtain relief in court” (Ackerman v
Price Wat erhouse, 84 Ny2d 535, 541). “In nobst cases, this accrual
time is neasured fromthe day an actionable injury occurs, ‘even if
the aggrieved party is then ignorant of the wong or injury’ " (MCoy
v Fei nman, 99 Ny2d 295, 301, quoting Ackerman, 84 Ny2d at 541; see
Brooks v AXA Advisors, LLC [appeal No. 2], 104 AD3d 1178, 1180, Iv
denied = NY3d __ [June 25, 2013]). Here, the injury to plaintiff,
i.e., plaintiff’'s financial responsibility for API's debt, occurred on
April 3, 2007, which is the date that it executed the assignnment. As
plaintiff acknow edges in the conplaint, APl “owed noney on th[e]
policy at the tine the assignment was executed” (enphasis added). The
assi gnment provides that, “upon the acceptance of th[e] agreenent,”

i.e., April 3, 2007, the “assignee agrees to . . . assune al
obligations [in the policy] . . . , including liability and
responsibility for the paynment of any prem uns or additional
premuns.” Thus, by signing the assignnment, plaintiff becane

responsi bl e for nonies APl owed on the policy and therefore sustained
an actionable injury on the date it executed the assignnment (see
generally McCoy, 99 Ny2d at 305). |In other words, upon the execution
of the assignment, which shifted liability for arrears in policy
premuns fromAPI to plaintiff, plaintiff’s damages were “sufficiently
calculable to permt plaintiff to obtain pronpt judicial redress of
that injury” and plaintiff therefore had a “conpl ete cause of action”

(id.).

The fact that plaintiff may not have | earned of the anmount owed
until July 2009, i.e., the date on which NYSIF conmenced the action
against it, does not alter the analysis for statute of limtations
pur poses (see Kronos, Inc. v AVX Corp., 81 NY2d 90, 94; see also One
Beacon Ins. v Terra Firma Constr. Mgt. & Gen. Contr., LLC, 2004 W
369273, at *3). Thus, plaintiff’s negligence cause of action is
barred by the three-year statute of limtations set forth in CPLR 214,
and the court erred in denying that part of the notion to dismss that
cause of action (see generally Cappelli v Berkshire Life Ins. Co., 276
AD2d 458, 459).

We further agree with defendant that the court erred in denying
that part of its notion to dismss the breach of contract cause of
action because plaintiff failed to state a clai mupon which relief may
be granted. “ ‘[A]n insurance agent’s duty to its customer is
generally defined by the nature of the custonmer’s request for
coverage’ " (Cbonsawin v Bail ey, Haskell & LaLonde Agency, Inc., 85
AD3d 1566, 1567, |v denied 17 NYy3d 710). * ‘Absent a specific request
for coverage not already in a client’s policy or the existence of a
special relationship with the client, an insurance agent or broker has
no continuing duty to advise, guide[ ] or direct a client to obtain
addi tional coverage’ ” (id.; see Murphy v Kuhn, 90 Ny2d 266, 270).

“To set forth a case for negligence or breach of contract against an
i nsurance broker, a plaintiff nmust establish that a specific request
was nade to the broker for the coverage that was not provided in the
policy” (American Bldg. Supply Corp. v Petrocelli Goup, Inc., 19 Ny3d
730, 735, rearg denied 20 NYy3d 1044). “A general request for coverage
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will not satisfy the requirenent of a specific request for a certain
type of coverage” (Hoffend & Sons, Inc. v Rose & Kiernan, Inc., 7 NY3d
152, 158; see Radford v Peerless Ins. Co., 93 AD3d 1354, 1355;

Cat al anotto v Commercial Mit. Ins. Co., 285 AD2d 788, 790, Iv denied
97 Ny2d 604; M& E Mg. Co. v Frank H Reis, Inc., 258 AD2d 9, 12;
Enpire Indus. Corp. v Insurance Cos. of NN Am, 226 AD2d 580, 581).

Here, plaintiff requested only that defendant procure the “best
policy value” for plaintiff’s workers’ conpensation coverage. This is
“the very kind of request that has been repeatedly held to be
insufficient” to trigger a special duty requiring defendant to advise
plaintiff concerning its insurance coverage (Catal anotto, 285 AD2d at
790). Defendant procured workers’ conpensation coverage for plaintiff
t hrough the assignment of API’'s policy. As noted above, the
assignment itself indicated that plaintiff would be responsible “for

t he paynent of any premuns or additional premiuns . . . which may
beconme due on account of this policy up to the effective date of this
assignnment of interest agreenent.” Plaintiff has thus failed to state

a breach of contract cause of action because there was no specific
request for coverage that defendant failed to neet (see generally
American Bl dg. Supply Corp., 19 Ny3d at 735).

We therefore reverse the order, grant defendant’s notion, and
di sm ss the conpl aint.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, AND VALENTI NO, JJ.

DEI RDRE LOY, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

LOU S L. LOY, DEFENDANT- APPELLANT.

CHAMBERLAI' N, D AVMANDA, OPPENHElI MER & GREENFI ELD, LLP, ROCHESTER (JOHN
A. SCHUPPENHAUER OF COUNSEL), FOR DEFENDANT- APPELLANT.

ZI MVERVAN & TYO, ATTORNEYS, SHORTSVILLE (JOHN E. TYO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Ontario County
(WIlliamF. Kocher, A J.), entered January 25, 2012. The order, anong
ot her things, distributed defendant’s pension benefits.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this postjudgnent matrinoni al proceedi ng,
def endant appeals froma qualified donmestic relations order (QDRO
that directed the New York State and Local Retirement System
(retirement system) to pay his ex-wife her marital share of
def endant’ s pension pursuant to the Mjauskas fornula (see Majauskas v
Maj auskas, 61 NY2d 481, 489-491). Although no appeal lies as of right
froma QDRO (see Andress v Andress, 97 AD3d 1151, 1152; Cuda v Cuda
[ appeal No. 2], 19 AD3d 1114, 1114), we nevertheless treat the notice
of appeal as an application for |eave to appeal and grant the
application (see Cuda, 19 AD3d at 1114).

Wth respect to the nmerits, defendant contends that Suprene Court
shoul d have ordered the retirenent systemto calculate his “retirenent
al | omance” as being the “hypothetical” benefit he would have received
based on his years of service as of the date on which the divorce
action was commenced, rather than as being the actual benefit he later
recei ved upon retirenment. According to defendant, the QDRO entered by
the court inproperly awards plaintiff a portion of his separate
property, i.e., the increases in his “retirenent all owance”
attributable to step increases and pronotional increases in his pay
that occurred after the date of commencenent of the divorce action.

W reject that contention. As the Court of Appeals stated in

Maj auskas, where the pension participant made a simlar argunent, the
fact that a participant’s three highest years of earnings nmay occur
after divorce does affect the alternate payee’'s marital share of the
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pensi on benefits, “for as the Delaware Suprenme Court held in Jerry

L.C v Lucille HC [448 A2d 223, 226], ‘[s]ince each enploynent year
is counted for pension purposes each contributes to the high salary
years’ " (id. at 492). The cases relied upon by defendant are

di stingui shabl e because they involve defined contribution retirenent

pl ans (see Wegman v Wegman, 123 AD2d 220; Kanmmerer v Kanmerer, 2001 NY
Slip Op 40218[ U] ), whereas here defendant has a defined benefit plan.

Def endant further contends, seemingly in the alternative, that
the QDRO is inconsistent with the parties’ stipulation, which he
interprets as giving plaintiff a share of his pension as if he retired
on the date of commencenent of the divorce action. That contention is
raised for the first time on appeal and thus is not properly before us
(see Ciesinski v Town of Aurora, 202 AD2d 984, 985). In any event,
defendant’s contention |acks nmerit. The stipulation nmakes no
reference to a hypothetical retirenment date; instead, it sinply
provides that plaintiff’s share of the pension will be determ ned
pursuant to the Mjauskas fornula, and that is what the QDRO
acconpl i shes.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

TERRYL NOYES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQ, INC., BUFFALO (VI NCENT F. GU4Q NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVID A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Erie County Court (Kenneth F. Case,
J.), entered March 23, 2012. The order determ ned that defendant is a
| evel two risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals froman order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). W reject defendant’s contention that
County Court erred in assessing points against himunder risk factors
3 (nunber of victins), 7 (relationship between offender and victim,
and 12 (acceptance of responsibility—expelled fromor refused
treatment). Wth respect to risk factor 12, the case sunmary
establ i shes that defendant was expelled fromhis sex offender
treatment program for exhibiting “hostility and a poor attitude” and
for continuing to deny responsibility for the underlying sex offense.
Thus, the court properly assessed defendant 15 points under risk
factor 12 (see People v Lewis, 37 AD3d 689, 690, |v denied 8 NY3d 814;
Sex Ofender Registration Act: Risk Assessnent Cuidelines and
Commentary at 15-16 [2006]). Notably, according to the case sumary,
defendant’ s denial of responsibility was nade despite his guilty plea,
and any danger of self-incrimnation was therefore elimnated inasnuch
as “defendant has al ready been prosecuted for the offense” that he
woul d be required to admt in treatnent (People v Pal adi no, 46 AD3d
864, 865-866, |v denied 10 NY3d 704). Wth respect to the 30 points
assessed under risk factor 3 and the 20 points assessed under risk
factor 7, we note that the underlying conviction was a federal offense
to which defendant pleaded guilty to receiving child pornography (18
USC 2252 [a] [2]). Although the Court of Appeals has stated that
“[i]t does not seemthat factor 7 was witten with possessors of child
por nography in mnd” (People v Johnson, 11 NY3d 416, 420), the Court
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of Appeals determ ned that points were properly assessed under risk
factor 7 in a case where the defendant was convicted of possessing
chil d pornography (see id.; see also People v Poole, 90 AD3d 1550,
1550- 1551). Consequently, we conclude that the court here properly
assessed points under risk factor 7. W further conclude that the
court properly assessed points under risk factor 3 because there were
nore than three victins (see Poole, 90 AD3d at 1550).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONI ERS, JJ.

IN THE MATTER OF JAAN AARI SMAA, |V,
PETI TI ONER

\% MEMORANDUM AND ORDER

HON. DENNI'S F. BENDER, SURROGATE COURT JUDGE

JANE LAWSQON, CHI EF COURT CLERK, CRISTINA L. LOTZ,
SENECA COUNTY CLERK, FRANK R FI SHER, SENECA
COUNTY ATTORNEY, JOHN L. WAGNER, AS EXECUTOR, AND
MARK B. VWHEELER, ATTORNEY, RESPONDENTS.

JAAN AARI SMAA, |V, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS HON. DENNI' S F. BENDER, SURROGATE COURT JUDGE
AND JANE LAWBQN, CHI EF COURT CLERK

HARRI S BEACH PLLC, | THACA (MARK B. WHEELER OF COUNSEL), FOR
RESPONDENTS JOHN L. WAGNER, AS EXECUTOR AND MARK B. VWHEELER, ATTORNEY.

FRANK R FI SHER, COUNTY ATTORNEY, WATERLOO, RESPONDENT PRO SE, AND FOR
CRI STINA L. LOTZ, SENECA COUNTY CLERK

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department pursuant to CPLR 506 [b] [1]) to conpel respondent Hon.
Dennis F. Bender to issue a default judgnment in the Matter of the
Estate of Stanley A Wagner, deceased, and for other relief.

It is hereby ORDERED t hat said petition is unaninously dism ssed
with costs.

Menorandum  Petitioner conmenced this original proceeding
pursuant to CPLR article 78 seeking, inter alia, to conpel respondent
Honor abl e Dennis F. Bender to issue hima default judgnent in an
estate matter in Surrogate’s Court, Seneca County. W agree with
respondents that the petition should be dismissed inits entirety. It
is well settled that “[a] CPLR article 78 proceedi ng nay not be used
to seek review of issues that could have been raised on direct appeal”
(Matter of Estate of Rappaport v Riordan, 66 AD3d 1018, 1018; see
Matter of Tyler v Forma, 231 AD2d 891, 891; Matter of Venture Mag. v
White, 103 AD2d 450, 451). Petitioner’s contentions in this
proceedi ng all involve challenges to an Cctober 2011 judgnent and
decree that, inter alia, granted the notion of respondent John L
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Wagner, who is the executor of the estate of decedent, for sunmmary

j udgment dismssing the petition in the estate matter, and to a
Novenber 2011 deci sion and decree inposing sanctions upon petitioner
for frivolous and abusive litigation conduct. Those challenges could
and shoul d have been raised on direct appeal fromthe decrees at issue
and are not properly the subject of a CPLR article 78 petition (see
Est at e of Rappaport, 66 AD3d at 1018; Matter of Wng v Chetta, 271
AD2d 451, 451; Hodge v LoRusso, 181 AD2d 1009, 1009). Although
petitioner filed notices of appeal with respect to the rel evant
decrees, he failed to perfect the appeals in a tinely manner (see 22
NYCRR 1000. 12).

Petitioner’s contention that respondents prevented himfrom
preparing a record on appeal is |likew se not properly before us and,
in any event, that contention is without nmerit. Petitioner neither
submtted a proposed record to Wagner for his stipulation nor noved to
settle the record in Surrogate’ s Court.

Wth respect to petitioner’s claimfor relief in the nature of
mandanus conpel ling Surrogate’s Court and respondent Cristina L. Lotz,
Seneca County Clerk, to enter a default judgnment pursuant to CPLR 3215
(a), we conclude that “the extraordinary remedy of nmandamus does not
lie . . . because petitioner has failed to establish a clear |egal
right to the relief sought or that the relief sought involves the
performance of a purely mnisterial act” (Matter of Platten v Dadd, 38
AD3d 1216, 1217, |v denied 9 NY3d 802; see Matter of Tefft v
Hut chi nson, 93 AD3d 1332, 1333; Matter of Neal v Wite, 46 AD3d 156,
161). CPLR 3215 (a) provides that, “[w hen a defendant has failed to
appear, plead or proceed to trial of an action reached and called for
trial, or when the court orders a dism ssal for any other neglect to
proceed, the plaintiff may seek a default judgnent against him I|f
the plaintiff’s claimis for a sumcertain or for a sum whi ch can by
conput ati on be nmade certain, application my be nmade to the clerk
within one year after the default. The clerk, upon subm ssion of the
requi site proof, shall enter judgnment for the anmount denanded in the
conplaint or stated in the notice served pursuant to subdivision (b)

of rule 305, plus costs and interest . . . \Were the case is not one
in which the clerk can enter judgnent, the plaintiff shall apply to
the court for judgnent.” Here, Wagner did not fail to appear in the

estate matter; rather, he filed an answer with counterclains and noved
for summary judgnment dismssing the petition. Thus, CPLR 3215 (a)
does not apply, and Lotz properly rejected petitioner’s attenpt to
file a default judgnent agai nst Wagner.

Wth respect to petitioner’s clains against Wagner and respondent
Mark B. Weel er, who was the attorney for Wagner in the estate matter,
we agree with their contention that they are not “bod[ies] or
of ficer[s]” against whomrelief may be sought pursuant to CPLR article
78 (CPLR 7802 [a]). In any event, petitioner’s clains agai nst \Wagner
and Wheeler, all of which arise fromthe assertion that their summary
j udgnent notion was premature pursuant to CPLR 3212 (a), are w thout
nmerit. W further agree with respondents that many, if not all, of
petitioner’s clains are barred by the four-nonth statute of
[imtations applicable to CPLR article 78 proceedi ngs (see CPLR 217



- 3- 695
OP 12-02197

[1]; Wong, 271 AD2d at 452) and that petitioner’s clainms for noney
damages agai nst several of the respondents are barred by judicial
immunity and quasi-judicial immunity (see Welch v State of New York,
203 AD2d 80, 81; see generally Mosher-Sinons v County of Allegany, 99
NY2d 214, 219-220). Petitioner’s remaining clains for relief are
unavailable in a CPLR article 78 proceeding and/or are wholly w thout
merit (see generally Matter of Parry v County of Onondaga, 51 AD3d
1385, 1386-1387).

Finally, in light of the frivolous nature of this proceedi ng and
petitioner’s continued abuse of the judicial system we conclude that
i mposition of costs is appropriate (see generally Mtter of Young v
Cost anti no, 281 AD2d 988, 988).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., CARNI, VALENTINO, AND WHALEN, JJ.

M SERENDI NO, SEEGERT & ESTOFF, P.C.,
FORMERLY KNOWN AS M SERENDI NO, CELNI KER,
SEECERT & ESTOFF, P.C., FORVERLY KNOWN
AS M SERENDI NO, KRULL & FOLEY, P.C.,
FORMERLY KNOWN AS M SERENDI NO, KRULL &
FCOLEY, PLAI NTI FF- APPELLANT,

\% ORDER

PH LI P CELNI KER, JONATHAN D. ESTOFF,
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(ACTION NO. 1.)

THE M SERENDI NO LAW FIRM P.C., FORMERLY

KNOAN AS M SERENDI NO, SEEGERT & ESTOFF, P.C.,
FORMERLY KNOWN AS M SERENDI NO, CELNI KER,

SEEGERT & ESTOFF, P.C., FORMERLY KNOMN AS

M SERENDI NO, KRULL & FOLEY, P.C., FORMERLY KNOWN
AS KRULL & FOLEY, PLAI NTI FF- APPELLANT,

Vv

WALTER P. SEEGERT, DEFENDANT- RESPONDENT.
(ACTI ON NO. 2.)

UNDERBERG & KESSLER LLP, BUFFALO (THOVAS F. KNAB OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

CONNORS & VI LARDO, LLP, BUFFALO (RANDALL D. WHI TE OF COUNSEL), FOR
DEFENDANT- RESPONDENT PHI LI P CELNI KER.

HARRI S BEACH PLLC, BUFFALO (RI CHARD T. SULLI VAN OF COUNSEL), FOR
DEFENDANT- RESPONDENT JONATHAN D. ESTOFF.

MATTAR, D AGOSTI NO & GOTTLI EB, LLP, BUFFALO (LAWRENCE J. MATTAR OF
COUNSEL), FOR DEFENDANT- RESPONDENT WALTER P. SEEGERT.

PERSONI US MELBER LLP, BUFFALO (RODNEY O. PERSONI US OF COUNSEL), FOR
DEFENDANTS, ON THE COUNTERCLAI MS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered Decenber 3, 2012. The order, insofar as
appeal ed from denied the notion of plaintiff to conpel defendants
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Philip Cel ni ker, Jonathan D. Estoff and Walter P. Seegert to produce
certain portions of their respective federal and state incone tax
returns and to conpel the forensic exam nation of certain conputers.

Now, upon the stipulations of discontinuance signed by the
attorneys for the parties on June 18, 2013, and filed in the Erie
County Clerk’s Ofice on July 12, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

736

KA 11-02035
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DAM TRIA S. JONES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (VI NCENT F. GUGQ NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered Septenber 8, 2011. The judgnment convicted
def endant, upon a nonjury verdict, of assault in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting her after a
nonjury trial of assault in the second degree (Penal Law § 120.05
[2]), defendant contends that County Court erred in denying the notion
to suppress her witten statenment as the fruit of unlawful pre-Mranda
guestioning. Contrary to defendant’s contention, the court properly
refused to suppress statenents that she nade to the police inasnmuch as
“def endant was not in custody when [s]he nade those statenents and
thus . . . the fact that [s]he had not been [adm nistered M randa
war ni ngs] when [s]he nmade the statenents does not require their
suppression” (People v Senrau, 77 AD3d 1436, 1437, |v denied 16 Ny3d
746) .

Contrary to defendant’s further contention, the identification
procedure was not unduly suggestive. “[T]he subjects depicted in the
photo array are sufficiently simlar in appearance so that the
viewer's attention is not drawn to any one photograph in such a way as
to indicate that the police were urging a particular selection”
(People v Quinones, 5 AD3d 1093, 1093, |v denied 3 NY3d 646), and the
phot ographs used in the array did not “create a substantial |ikelihood
t hat the defendant woul d be singled out for identification” (People v
Chi pp, 75 Ny2d 327, 336, cert denied 498 US 833; see People v Egan, 6
AD3d 1203, 1204, |v denied 3 NY3d 639).

View ng the evidence in light of the elenments of the crinme in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
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further conclude that the verdict is not against the weight of the

evi dence (see generally People v Bl eakl ey, 69 NY2d 490, 495).
Additionally, “ ‘[h]laving considered the facts and circunstances of
this case,” ” we reject defendant’s contention that the court abused
its discretion in denying her youthful offender status (People v
Quppy, 92 AD3d 1243, 1243, |v denied 19 Ny3d 961; see People v Potter,
13 AD3d 1191, 1191, |v denied 4 NY3d 889; see generally CPL 720.20 [1]
[a]). We decline to exercise our interest of justice jurisdiction to
adj udi cat e defendant a youthful offender (see generally People v
Shrubsal |, 167 AD2d 929, 930-931).

Finally, defendant’s contention that the court erred in ordering
her to pay restitution wi thout conducting a hearing is unpreserved for
our review inasmuch as defendant did not “request a hearing to
determ ne the [proper anount of restitution] or otherw se chall enge
t he amount of restitution order[ed] during the sentencing proceeding”
(People v Butler, 70 AD3d 1509, 1510, |v denied 14 NY3d 886 [internal
guotation marks omtted]; see People v Horne, 97 Ny2d 404, 414 n 3).
We decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF CHRI STY S.,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

PHONESAVANH S., RESPONDENT- APPELLANT.
(APPEAL NO 1.)

SCOIT T. GODKIN, UTICA, FOR RESPONDENT- APPELLANT.
PAUL SKAVI NA, ROVE, FOR PETI TI ONER- RESPONDENT.

A.J. BOSMAN, ATTORNEY FOR THE CHI LD, ROVE.

Appeal from an order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered March 27, 2012 in a proceedi ng pursuant to,
inter alia, Famly Court Act article 6. The order determ ned that the
not her shoul d have sol e custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Pursuant to a 2008 stipulated joint custody order,
respondent father had primary physical custody of the child who is the
subj ect of these proceedings. In April 2011, petitioner in appeal No.
2, Oneida County Departnent of Social Services (DSS), conmenced a
negl ect proceeding pursuant to Famly Court Act article 10 against the
father. The child was renoved fromthe home and placed in foster
care, and thereafter DSS placed the child with petitioner in appeal
No. 1, the nother of the child. The nother filed a petition pursuant
to Famly Court Act article 6 seeking to nodify the 2008 joint custody
order by awarding her sole custody of the child. A hearing was held
on the neglect petition, and Fam |y Court determ ned that the father
had negl ected the child. A trial was then held on the nodification
petition, and the court granted sole custody of the child to the
nother. I n appeal No. 1, the father appeals fromthe order granting
t he not her sole custody on the nodification petition and, in appeal
No. 2, he appeals fromthe dispositional order on the negl ect
petition.

Addressing first appeal No. 2, we conclude that, contrary to the
father’s contention, DSS established by a preponderance of the
evidence that the child is a neglected child (see Famly C Act 8§
1012 [f] [i] [B]; 1046 [b] [i]). The evidence established that the
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child s enotional condition has been inpaired as a result of the
father’s “bizarre and paranoi d behavior,” which resulted in the child
being frightened and depressed (Matter of Faith J., 47 AD3d 630, 630;
see generally Nicholson v Scoppetta, 3 NY3d 357, 371-372). The
child s out-of-court statenments were adequately corroborated by the
father’s statenments to the DSS caseworker (see Matter of Karl L., 224
AD2d 841, 842-843) and the child s testinony (see generally Matter of
Christina F., 74 Ny2d 532, 536-537).

Wth respect to appeal No. 1, the adjudication of neglect
constituted a change in circunstances that warranted a determ nation
whet her a nodification of the custody arrangenent set forth in the
2008 joint custody order was in the best interests of the child (see
Matter of Mark RR. v Billie RR, 95 AD3d 1602, 1602-1603; Matter of
Jereny J.A v Carley A, 48 AD3d 1035, 1036), and we conclude that the
court properly determned that it was in the child s best interests
for the nother to have sol e custody.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF MANELI N S.
ONEI DA COUNTY DEPARTMENT OF SOCI AL
SERVI CES, PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
PHONESAVANH S., RESPONDENT- APPELLANT.
(APPEAL NO 2.)

SCOIT T. GODKIN, UTICA, FOR RESPONDENT- APPELLANT.
DENI SE J. MORGAN, UTICA, FOR PETI Tl ONER- RESPONDENT.

A.J. BOSMAN, ATTORNEY FOR THE CHI LD, ROVE.

Appeal from an order of the Famly Court, Oneida County (Janes R
Giffith, J.), entered April 25, 2012 in a proceeding pursuant to
Fam |y Court Act article 10. The order, inter alia, adjudged that
respondent had negl ected the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme Menorandumas in Matter of Christy S. v Phonesavanh S. (__
AD3d __ [July 19, 2013]).

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court
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\% MEMORANDUM AND ORDER

PAT J. BOVBARD, DEFENDANT- APPELLANT,
ET AL., DEFENDANTS.

ROVEO & ROVEO, P.C., SYRACUSE (ROBERT A. ROMEO CF COUNSEL), FOR
DEFENDANT- APPELLANT.

H NVAN, HOWMRD & KATTELL, LLP, BI NGHAMION ( THOMAS W CUSI MANO, JR, OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an anended judgnent of the Suprenme Court, Onondaga
County (John C. Cherundolo, A J.), entered Novenber 15, 2012 in a
forecl osure action. The anended judgnent, inter alia, directed the
Referee to sell the subject real property as one parcel.

It is hereby ORDERED t hat the anended judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this action to foreclose on a
nort gage that was secured by property owned by Pat J. Bonbard
(defendant). Suprenme Court properly granted plaintiff’s notion to
anmend the judgnent of foreclosure to permt the sale of all of the
prem ses described in plaintiff’s sumons and conpl aint and directed
the Referee to sell the prem ses as one parcel. Contrary to
defendant’s contention, plaintiff’s notion was not one seeking | eave
to renewits notion for sumrary judgnent on the conplaint, but rather
was a notion to anmend or nodify the judgnment (see CPLR 2221 [a], [e€]).
To the extent that defendant challenges the propriety of the court’s
prior order granting plaintiff’s notion for summary judgnent,
defendant is precluded fromraising those chall enges because his
appeal fromthat prior order was dism ssed for want of prosecution
(see Rubeo v National Grange Mut. Ins. Co., 93 Ny2d 750, 754-756; Bray
v Cox, 38 Ny2d 350, 355).

In any event, even if we were to consider plaintiff’s chall enges
in the exercise of our discretion (see Knauer v Anderson, 2 AD3d 1314,
1314- 1315, affd sub nom Rubeis v Aqua Club, Inc., 3 NY3d 408), we
woul d conclude that they are without nerit. Plaintiff nmet its initial
burden on the summary judgnment notion by submtting the note and
nortgage together with an affidavit of nonpaynment (see Manufacturers &
Traders Trust Co. v True-Tone Sound [appeal No. 1], 288 AD2d 951, 951;



o 746
CA 13- 00059

| .P.L. Corp. v Industrial Power & Light. Corp., 202 AD2d 1029, 1029).
“The burden then shifted to defendant[] to attenpt to defeat summary
j udgment by production of evidentiary material in adm ssible form
denonstrating a triable issue of fact with respect to sone defense to
plaintiff’s recovery on the note[] and [nortgage]” (I.P.L. Corp., 202

AD2d at 1029). In opposition to the notion, defendant clained that he
intended to nortgage only a portion of the property described in the
nortgage. “Under |ong accepted principles[, however,] one who signs a

docunent is, absent fraud or other wongful act of the other
contracting party, bound by its contents” (Da Silva v Misso, 53 Ny2d
543, 550; see M&T Bank v HR Staffing Solutions, Inc. [appeal No. 2],
106 AD3d 1498, 1499). “ ‘[A] party is under an obligation to read a
docunent before he or she signs it, and a party cannot generally avoid
the effect of a [docunent] on the ground that he or she did not read
it or knowits contents’ ” (Cash v Titan Fin. Servs., Inc., 58 AD3d
785, 788; see G|l nman v Chase Manhattan Bank, 73 Ny2d 1, 11). \Whether
def endant intended to nortgage only part of his property is irrelevant
where the witing is unanbi guous that it included all the property
(see generally WWW Assoc. v Gancontieri, 77 Ny2d 157, 162).

Def endant further contends that the court erred in issuing the
anended j udgnent because there is a question of fact whether the two
parcel s described in the nortgage can be sold as one parcel. W
reject that contention. Plaintiff submtted evidence that the Referee
determ ned that selling only one of the parcels would create an
illegal subdivision. 1In oppositionto plaintiff’s notion to anend the
j udgnment of foreclosure, defendant failed to submt any evidence that
his property was ever subdivided and thus could be sold separately.

Finally, defendant’s contention that the court erred in not
granting hima settlenent conference pursuant to CPLR 3408 is
improperly raised for the first time on appeal (see G esinski v Town
of Aurora, 202 AD2d 984, 985). 1In any event, his contention is
wi thout nmerit. CPLR 3408 provides for nandatory settl enent
conferences in residential foreclosure actions and applies to “any
residential foreclosure action involving a home loan . . . in which
the defendant is a resident of the property subject to foreclosure”
(CPLR 3408 [a]). CPLR 3408 does not apply to defendant because he was
not a resident of the property. Defendant further contends that CPLR
3408 applies to defendant Erma C. Jerva, but defendant |acks standing
to raise argunents on her behalf (see generally CPLR 5511; People v
Park Ave. Plastic Surgery, P.C, 48 AD3d 367, 367; Raven El. Corp. v
City of New York, 291 AD2d 355, 355; Matter of Nesrine E., 287 AD2d
565, 565).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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RONALD J. LARKI NS, DEFENDANT- APPELLANT.

CHARLES A. MARANGCOLA, MORAVI A, FOR DEFENDANT- APPELLANT.
RONALD J. LARKI NS, DEFENDANT- APPELLANT PRO SE.

JON E. BUDELMANN, DI STRICT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A J.), rendered Decenber 23, 2011. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree (three
counts), crimnal use of a firearmin the first degree (two counts),
crimnal possession of a weapon in the second degree (two counts) and
crimnal possession of a weapon in the third degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menorandum  On appeal from a judgnment convicting himfollowng a
jury trial of, inter alia, three counts of robbery in the first degree
(Penal Law 8 160.15 [2], [3], [4]), defendant contends that County
Court’s Mdlineux ruling constitutes reversible error. W agree.

Prior to trial, the court granted the People’s notion to present
Mol i neux evidence for the Iimted purpose of proving defendant’s
identity (see People v Mlineux, 168 NY 264, 293-294). Pursuant to
the court’s ruling, the People presented evidence on their direct case
t hat defendant was the perpetrator of an attenpted robbery of a hotel
clerk in Syracuse, Onondaga County, shortly before the crine at issue
herein, i.e., the robbery of a hotel clerk in Wedsport, Cayuga
County. At the tine of the instant trial, defendant had been charged
with crimnal conduct in Onondaga County including attenpted robbery,
but not tried or convicted on any of the charges there. Nevertheless,
during the instant trial, the People presented the testinony of five
wi tnesses who referred to defendant’s all eged involvenent in crimnal
conduct in Onondaga County and offered in evidence a video recording
purportedly depicting defendant conmtting the attenpted gunpoint
robbery there. The Mlineux evidence therefore pervaded the trial.
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| nasnmuch as the court rejected other grounds for adm ssion of the
Mol i neux evidence and |limted its ruling to evidence establishing
defendant’s identity, our reviewis limted to that ground (see People
v Concepcion, 17 NY3d 192, 194-195). “Before admtting evidence of
other crimes to establish identity, the Trial Judge nust find that
bot h nmodus operandi and defendant’s identity as the perpetrator of the
other crinmes are established by clear and convinci ng evi dence”
(Prince, Richardson on Evidence 8 4-514 [Farrell 11th ed]; see People
v Robi nson, 68 Ny2d 541, 548). Here, the record establishes that the
court ruled that the evidence of defendant’s identity with respect to
the attenpted robbery would be adm ssible as a matter of law, but did
not determi ne the relevancy of the identification evidence of the
attenpted robbery, nor did it properly balance its prejudicial effect
as against its probative value (see People v Chaney, 298 AD2d 617,
618-619, |v dismssed in part and denied in part 100 Ny2d 537; see
generally People v Alvino, 71 Ny2d 233, 242). Additionally, there is
no indication in the record that the court found that the nodus
operandi and defendant’s identity as the perpetrator of the attenpted
robbery were established by clear and convincing evidence. W thus
conclude that the case before the jury becane a prohibited “trial
within a trial” (Robinson, 68 Ny2d at 550; see People v Drake, 94 AD3d
1506, 1508, |v denied 20 NY3d 1010). W further conclude that the
evi dence of the attenpted robbery was “sufficiently prejudicial so as
to deprive defendant of a fair trial” (People v Otiz, 156 AD2d 77,
79, |Iv denied 76 NY2d 793; see generally People v Lewis, 69 Ny2d 321,
328). W therefore conclude that defendant is entitled to a new
trial.

Contrary to defendant’s further contentions in his nmain brief,
t he evidence presented at trial, w thout the inadm ssible
identification evidence, is legally sufficient to support the
conviction (see generally People v Bl eakley, 69 NY2d 490, 495) and,
view ng the properly admtted evidence in light of the elenments of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally Bl eakley, 69 NY2d at 495). In view of our
determ nation to grant a newtrial, we do not address defendant’s
remai ning contentions in his main and pro se suppl enental briefs.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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CHEYENNE J. KOONS, DEFENDANT- APPELLANT.

ROSEMARI E RI CHARDS, SOUTH NEW BERLI N, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (AMANDA M CHAFEE OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Steuben County Court (Marianne
Furfure, A J.), entered March 12, 2012. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk under the Sex O fender Registration Act (Correction
Law 8§ 168 et seq.), defendant contends that he was deprived of due
process by the People's failure to provide himwi th notice that they
woul d seek a departure fromthe recommendati on of the Board of
Exam ners of Sex O fenders. Defendant failed to preserve that
contention for our review by a tinely objection before County Court
(see People v Charache, 9 Ny3d 829, 830; see generally People v Neuer,
86 AD3d 926, 926, |v denied 17 NY3d 716).

Def endant further contends that the court erred in assessing 20
poi nts agai nst himunder risk factor 4 (duration of offense conduct
with victim and 10 points under risk factor 10 (recency of prior
felony or sex crine). W reject those contentions. Wth respect to
risk factor 4, the People had the burden of proving that “defendant
engaged in two acts of sexual intercourse with the victimand that
such *acts [were] separated in tinme by at |east 24 hours’ ” (People v
Whod, 60 AD3d 1350, 1351, quoting Sex O fender Registration Act: Risk
Assessnent Cui delines and Commentary at 10 [2006]; see generally
Correction Law 8 168-n [3]; People v Johnson, 104 AD3d 1321, 1321).
The reliable hearsay evidence presented by the Peopl e established that
def endant and one victi mengaged in sexual intercourse between early
June 2009 and early August 2009 in at least two different towns.

Def endant admitted to at |east eight such sexual encounters, and the
victimall eged that she and def endant may have had as nmany as 15



- 2- 781
KA 12- 00993

sexual encounters. The People therefore denonstrated by clear and
convi nci ng evidence a continuing course of conduct and thus the
court’s assessnent of 20 points under risk factor 4 was proper. Wth
respect to risk factor 10, we note that defendant conceded at the
hearing that 30 points were properly assessed under risk factor 9
(nunmber and nature of prior crinmes) based upon his prior youthful

of f ender adjudication for endangering the welfare of a child.

| nasmuch as the presentence investigation report and case sumary
denonstrated that the underlying acts of and resulting guilty plea to
endangering the welfare of a child occurred within three years of the
present sexual offenses, the court correctly assessed 10 additi onal
poi nts under risk factor 10 (see Sex O fender Registration Act: Risk
Assessnent Cui delines and Conmentary at 14; see generally People v
Rotterman, 96 AD3d 1467, 1468, |v denied 19 NY3d 813).

Finally, we reject defendant’s contention that he was denied
ef fective assistance of counsel (see Rotternman, 96 AD3d at 1468;
People v Bowl es, 89 AD3d 171, 181, |v denied 18 Ny3d 807).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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CHARLES L. JONES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered Septenber 12, 2011. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
pl ea of guilty of robbery in the second degree (Penal Law
§ 160.10 [2] [b]), defendant contends that he did not know ngly,
voluntarily and intelligently waive his right to appeal. W reject
that contention. Defendant waived his right to appeal both orally and
in witing, and we conclude that “ ‘[d]efendant’s responses to County
Court’s questions unequivocally established that defendant understood
t he proceedi ngs and was voluntarily waiving the right to appeal’ ”
(People v Buryta, 85 AD3d 1621, 1622; see People v Lyons, 86 AD3d 930,
930, |v denied 17 Ny3d 954). Defendant’s valid waiver of the right to
appeal enconpasses his contention that the court abused its discretion
in denying his request for youthful offender status (see People v
Jones, 96 AD3d 1637, 1637, |v denied 19 NY3d 1103; People v Rush, 94
AD3d 1449, 1449-1450, |v denied 19 NY3d 967), as well as his
contention concerning the severity of the sentence (see People v
Lopez, 6 NY3d 248, 255; Jones, 96 AD3d at 1637).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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TEARA FATI CO, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered February 2, 2012. The judgnment convicted
def endant, upon her plea of guilty, of attenpted burglary in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal from a judgment convicting her, upon her
plea of guilty, of attenpted burglary in the first degree (Penal Law
88 110.00, 140.30 [2]), defendant contends that her waiver of the
right to appeal is unenforceable and that her sentence is unduly harsh
and severe. Contrary to defendant’s contention, County Court, during
the plea colloquy, did not conflate the waiver of the right to appeal
with those rights automatically forfeited by the plea (see People v
Ri chards, 93 AD3d 1240, 1240, |v denied 20 NY3d 1014), and we concl ude
that her waiver of the right to appeal was otherw se know ngly,
voluntarily, and intelligently entered (see People v Lopez, 6 NY3d
248, 256; People v Pratt, 77 AD3d 1337, 1337, |v denied 15 NY3d 955).
Defendant’s valid waiver of the right to appeal enconpasses her
chall enge to the severity of the sentence (see Lopez, 6 NY3d at 255-
256; People v Strickland, 103 AD3d 1178, 1178).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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TREVON A, LUGG DEFENDANT- APPELLANT.

REBECCA L. W TTMAN, UTI CA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (M chael L.
Dwyer, J.), rendered January 28, 2009. The judgnent convicted
def endant, upon his plea of guilty, of grand larceny in the third
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of grand larceny in the third degree (Penal Law 8§
155.35 [1]), defendant contends that his waiver of indictnent was
invalid because the subsequent guilty plea was to a crinme not charged
in the superior court information (SCl) or contained within the waiver
of indictment. W reject that contention. The SCI charged def endant
with grand larceny in the third degree for cashing forged checks at a
bank in Utica in an anbunt exceedi ng $5, 700, and the wai ver of
indictnment in fact specified that grand larceny in the third degree
was included therein (see CPL 195.20). To the extent that defendant
is challenging the sufficiency of the factual allocution, his
contention is unpreserved for our review inasnuch as he failed to nove
to withdraw the plea or to vacate the judgnment of conviction (see
Peopl e v Lopez, 71 Ny2d 662, 665). W note in any event that, upon
further inquiry by County Court, defendant admtted to cashing the
checks in Uica (see generally id. at 666). Defendant further
contends that he was denied effective assistance of counsel. To the
extent that his contention survives his plea of guilty (see People v
Ni eves, 299 AD2d 888, 889, |v denied 99 Ny2d 631), we conclude that it
is lacking in nerit (see generally People v Ford, 86 Ny2d 397, 404).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVI D A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Erie County Court (Kenneth F. Case,
J.), entered August 14, 2012. The order determ ned that defendant is
a level three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk under the Sex O fender Registration Act (Correction
Law 8§ 168 et seq.), defendant contends that he was deni ed due process
because he did not receive tinely notification that “his . . . case
[was] under review and that he . . . [was] pernmitted to submt to the
[ Board of Exami ners of Sex O fenders (Board)] any information rel evant
to the review (8 168-n [3]). W reject that contention. Although
the People did not tinely notify defendant that his case was under
review, County Court “offered defendant an adjournnent and thus
af f orded defendant a neani ngful opportunity” to prepare and submt
mtigating evidence (People v Jordan, 31 AD3d 1196, 1196, |v denied 7
NY3d 714; see People v Myers, 87 AD3d 1286, 1287, |v denied 18 Ny3d
802). Contrary to defendant’s further contention, the court properly
assessed 15 points for his history of drug or al cohol abuse as
recomrended in the risk assessnent instrunent. The court’s
determi nation to accept that recommendation is supported by the
requi site clear and convincing evidence (see generally 8 168-n [3]).

Al so contrary to defendant’s contention, he “failed to present
cl ear and convi nci ng evidence of special circunstances justifying a
downward departure” (People v McDaniel, 27 AD3d 1158, 1159, |v denied
7 NY3d 703). Defendant’s “significant educational and rehabilitative
efforts while confined, which he clains have reduced his |ikelihood of
reoffending[,] . . . already were taken into account by the
gui del i nes, as evidenced by the scoring on the risk assessnent



- 2- 787
KA 12-01762

instrunment for . . . conduct while confined (risk factor 13)” (People
v Kotzen, 100 AD3d 1162, 1163, |v denied 20 NY3d 860). Defendant al so
contends that his age and health are mtigating factors warranting a
downward departure, but we conclude that he failed to establish that
he has “physical conditions that mnimze [the] risk of re-offense”
(Correction Law 8 168-1 [5] [d]; see People v Curthoys, 77 AD3d 1215,
1217) .

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered August 27, 2009. The appeal was
held by this Court by order entered Novenmber 18, 2011, deci sion was
reserved and the matter was remtted to Suprene Court, Erie County,
for further proceedings (89 AD3d 1557). The proceedi ngs were held and
conpl et ed.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of crimnal possession of stolen property in
the fourth degree (Penal Law 8 165.45 [5]) and reckl ess endanger nent
in the first degree (8 120.25). W previously held this case,
reserved decision and remtted the matter to Suprene Court to rule on
defendant’s notion to withdraw his guilty plea (People v Chattley, 89
AD3d 1557). Upon remttal, the court denied the notion, and we now
affirm

Al t hough def endant contends that the court erred in denying his
pro se notion to withdraw his plea, the notion papers are not included
in the record on appeal, and thus defendant failed to neet his burden
of providing us with a conplete record (see generally People v
Ki nchen, 60 NY2d 772, 774; People v Taylor, 231 AD2d 945, 946, |v
denied 89 NY2d 930). In any event, based on the record before us, we
percei ve no reason to conclude that the court erred in denying the
not i on.

Def endant’ s further contention that he was deprived of effective
assi stance of counsel does not survive his waiver of the right to
appeal, the validity of which he does not challenge, inasnuch as
defendant “ ‘failed to denonstrate that the plea bargai ning process
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was infected by [the] allegedly ineffective assistance or that

def endant entered the plea because of [defense counsel’s] allegedly
poor performance’ ” (People v Lucieer, __ AD3d __, _ [June 14,
2013]). Here, defendant does not assert that his notion to w thdraw
his pl ea was based on grounds of ineffective assistance of counsel,
nor does he suggest that, but for defense counsel’s errors or

om ssions, he would not have pleaded guilty. Indeed, the alleged
failings of defense counsel, who, according to defendant, took a

position adverse to his interests, occurred after defendant entered
hi s pl ea.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A . J.], entered February 4, 2013) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED t hat the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 107.20 (7 NYCRR 270.2 [B] [8] [iii]) and as
nodi fied the determination is confirnmed without costs and respondent
is directed to expunge frompetitioner’s institutional record al
references to the violation of that inmate rule.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a tier Il disciplinary
hearing, that he violated inmate rules 107.20 (7 NYCRR 270.2 [B] [8]
[iii] [false statement or information]) and 109.12 (7 NYCRR 270.2 [ B]
[10] [iii] [novenent regulation violation]). Respondent correctly
concedes that the determination that petitioner violated inmate rule
107.20 is not supported by substantial evidence (see generally Matter
of Rodriguez v Fischer, 96 AD3d 1374, 1374-1375). W therefore nodify
the determ nation and grant the petition in part by annulling that
part of the determ nation finding that petitioner violated inmate rule
107. 20, and we direct respondent to expunge from petitioner’s
institutional record all references to the violation of that inmate
rule (see id. at 1375). |Inasnmuch as the record denonstrates that
petitioner has served his adm nistrative penalty, the appropriate
remedy is expungenent of all references to the violation of that rule
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fromhis institutional record (see id.). Moreover, inasnuch as
petitioner has served that penalty and there was no recomrended | oss
of good tine, there is no need to remt the matter to respondent for
further consideration of the penalty (see id.; Matter of Mybanks v
Goord, 306 AD2d 839, 840). Contrary to petitioner’s contention, the
determ nation that he violated inmate rule 109.12 is supported by
substantial evidence (see generally Matter of Foster v Coughlin, 76
NY2d 964, 966; People ex rel. Vega v Smith, 66 Ny2d 130, 139).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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LAMONT HI NES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (VI NCENT F. GUGQ NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered August 23, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted nurder in the second
degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of two counts of attenpted nurder in the second degree
(Penal Law 88 110.00, 125.25 [1]), defendant contends that the waiver
of the right to appeal is not valid and chall enges the severity of the
sentence. Although the record establishes that defendant know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256), we conclude that the valid
wai ver of the right to appeal does not enconpass his challenge to the
severity of the sentence because the record establishes that defendant
wai ved his right to appeal before Suprene Court advised himof the
potential periods of inprisonnent that could be inposed (see People v
M ngo, 38 AD3d 1270, 1271; see generally People v Lococo, 92 Ny2d 825,
827). Nevertheless, on the nerits, we conclude that the sentence is
not unduly harsh or severe.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

CHARLES CGREENE, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR., PUBLI C DEFENDER, UTICA (PATRICK J. MARTHACE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Oneida County Court (Barry M
Donalty, J.), rendered Septenber 14, 2010. The judgnment convicted
def endant, upon his plea of guilty, of course of sexual conduct
against a child in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of course of sexual conduct against a child in
the first degree (Penal Law 8 130.75 [1] [b]). Contrary to
defendant’ s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256), and that valid waiver
forecl oses any chall enge by defendant to the severity of the sentence
(see id. at 255; see generally People v Lococo, 92 Ny2d 825, 827;
Peopl e v Hidal go, 91 Ny2d 733, 737).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

GERALD J. STAUDER, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

GERALD J. STAUDER, DEFENDANT- APPELLANT PRO SE.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered May 1, 2012. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law 8
120.05 [2]). Contrary to defendant’s contention, the record
establishes that he knowi ngly, voluntarily and intelligently waived
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256),
and that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hi dalgo, 91 Ny2d 733, 737).

W have consi dered defendant’s contentions in his pro se
suppl emental brief and conclude that they are without nerit.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DONTE LEE, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered May 19, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of gang assault in the
second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of gang assault in the second degree (Penal Law 8
120. 06), defendant contends that Supreme Court failed to engage in an
adequate colloquy to ensure that his waiver of the right to appeal was
knowi ng and voluntary and that the court erred in denying his request
for youthful offender status. “Even assum ng, arguendo, that the
wai ver by defendant of the right to appeal is invalid and thus does
not enconpass his challenge to the court’s refusal to adjudicate hima
yout hful offender, we nevertheless reject that challenge” (People v
McClellan, 49 AD3d 1201, 1202; see People v Davis, 84 AD3d 1710, 1710,
v denied 17 Ny3d 815). Wth regard to defendant’s alternative
contention that his sentence is unduly harsh and severe, the People
correctly concede that defendant’s purported waiver of the right to
appeal woul d not enconpass that contention in any event, inasnuch as
def endant wai ved the right to appeal before the court advised hi m of
t he maxi num possi bl e sentence he could receive (see People v Allen, 93
AD3d 1340, 1341, |v denied 19 NY3d 956; People v Farrell, 71 AD3d
1507, 1507, |v denied 15 NY3d 804). W neverthel ess conclude that the
sentence is not unduly harsh or severe.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

M CHAEL L. SCHROCK, DEFENDANT- APPELLANT.

WAGNER & HART, LLP, OLEAN (JANINE C. FODOR OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY, FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Department, from an order of
the Cattaraugus County Court (M chael L. Nenno, J.), entered January
4, 2011. The appeal was held by this Court by order entered Cctober
5, 2012, decision was reserved and the matter was remtted to
Cattaraugus County Court for further proceedings (99 AD3d 1196). The
proceedi ngs were held and conpl et ed.

It is hereby ORDERED that the order so appealed fromis affirned.

Menorandum  Def endant appeals from an order denying his notion
pursuant to CPL 440.10 to vacate a judgnment convicting himfollow ng a
jury trial of two counts of attenpted nurder in the first degree,
anong other felonies. W previously held the case, reserved deci sion
and remtted the matter to County Court to consider other possible
grounds for denying the notion (People v Schrock, 99 AD3d 1196, 1197).
This case is now before us following remttal, and we affirm

The offenses were conmmitted on May 3, 2006, when a deputy sheriff
was transporting defendant in a patrol car back to jail after a court
appearance on an unrel ated charge. Wile he was sitting in the back
seat, defendant nanaged to free one hand from his handcuffs and attack
the deputy. Despite being choked and struck with the handcuffs by
def endant, the deputy stopped the car and exited the vehicle,
wher eupon he was overpowered by defendant. During the ensuing
struggl e, defendant grabbed the deputy’'s firearmand tw ce attenpted
to shoot him but the gun jamed and woul d not discharge. Defendant
then entered the patrol car and attenpted to run over the deputy, who
had to dive out of the way to avoid being crushed. Defendant was
| at er apprehended by the police after a high-speed chase. At trial,
def endant did not deny that he engaged in the above conduct; i nstead,
he asserted that he was not responsible for his actions by reason of
ment al di sease or defect (see Penal Law 8 40.15). The jury convicted
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def endant of all counts of the indictnent.

On direct appeal, defendant contended, inter alia, that he was
improperly restrained at trial by a stun belt, the use of which he did
not object to at trial. The record was silent, however, on the issue
of whet her defendant actually wore a stun belt at trial. |In affirmng
the judgnent, we stated in relevant part that defendant’s stun belt
contention was unpreserved for our review and that, in any event, the
contention “involves matters outside the record on appeal, and it
therefore nust be raised by way of a notion pursuant to CPL 440. 10"
(Peopl e v Schrock, 73 AD3d 1429, 1431, |v denied 15 NY3d 855; see CPL
440.10 [1] [f]). Defendant thereafter filed the instant CPL 440. 10
nmoti on, contending again that he was inproperly required to wear a
stun belt at trial. Defendant further contended that he was deni ed
ef fective assistance of counsel by his trial attorney. The court
conducted a hearing on the notion, and the testinony at the hearing
established that defendant was required by the Sheriff to wear a stun
belt on the last day of trial during the rebuttal testinony of the
Peopl e’ s expert witness and that, inasmuch as the stun belt was not
vi si bl e under defendant’s clothing, the trial judge did not know that
def endant was wearing it. There was no evidence at the hearing that
def endant wore the stun belt for any other portion of the trial.

Def ense counsel testified at the hearing on remttal that defendant
advi sed himthat he was wearing the stun belt, but that he did not
conpl ain about it and defense counsel did not raise the issue with the
court or otherwi se object to its use.

Fol l ow ng the hearing, the court denied the notion, stating that,
al t hough the use of the stun belt was inproper inasmuch as the trial
court did not nake particularized findings that the restraint was
necessary (see People v Buchanan, 13 NYy3d 1, 3), the error was
harm ess beyond a reasonabl e doubt. The court al so rejected
defendant’ s contention concerning ineffective assistance of counsel.
On defendant’s appeal fromthe order denying the notion, we agreed
with the court’s ruling that defendant was not deprived of effective
assi stance of counsel. Relying on People v Barnes (96 AD3d 1579,
1579-1580; see People v Cruz, 17 NY3d 941, 945 n), however, we
determ ned that harm ess error analysis did not apply to the inproper
use of a stun belt (Schrock, 99 AD3d at 1197), and that the court
coul d not deny defendant’s notion on that ground. W noted that,
al t hough there may be grounds to justify denial of the notion, we
could not affirmthe order based on those grounds because they were
not relied upon by the notion court (id.). W therefore remtted the
matter to County Court to consider other possible grounds for denying
t he noti on.

Upon remttal, the court again denied the notion, this tine
relying on the “ ‘plain error’ ” doctrine, which, as codified in
Federal Rules of Crimnal Procedure rule 52 (b), allows consideration
on appeal of unpreserved issues that affect the appellant’s
“ ‘substantial rights’ ” (Henderson v United States, us : :
133 S & 1121, 1122). |In denying the notion, the court wote: “The
United States Suprenme Court has said that a verdict of a jury will not
ordinarily be set aside for error not brought to the attention of the
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court and the parties or to the public interest where an opportunity
has been presented to advance all issues of |aw and fact in the case
[citation omtted]. Certainly, there can be exceptional circunstances
in crimnal cases where appellate courts find errors to which no
objection was nade, if the errors are obvious or [a]ffect the
fairness, integrity or reputation of a public proceeding [citations
omtted]. This does not appear to be the case in this instance .

The “plain error’ doctrine requires the Court to find that the error
not only [a]ffected substantial rights but that it had an unfair
prejudicial effect on the jury deliberations [citation omtted].

There is no evidence before this court that such error existed in this
case.” W interpret the court’s determnation to be a denial of the
notion on the ground that any error does not constitute a node of
proceedi ngs error requiring reversal as a matter of |aw and that
defendant failed to preserve for our review his contention that he was
improperly required to wear a stun belt on the last day of the trial.
We now affirm

As a prelimnary matter, we note that defendant’s notion was
brought pursuant to CPL 440.10 (1) (g) and (h), neither of which
applies to the facts of this case as it relates to the stun belt
contention. CPL 440.10 (1) (g) is inapplicable because the notion is
not based upon newl y discovered evidence, and CPL 440.10 (1) (h) is
i nappl i cabl e because the Court of Appeals explicitly stated in
Buchanan that its hol ding concerning the use of the stun belt was not
based on constitutional grounds. The court thus could have denied the
notion on that basis alone. Because the court did not do so, however,
we cannot rely on that rationale to affirmthe order (see People v
Concepci on, 17 NY3d 192, 194-195). The only subdivision that
seenmingly applies to defendant’s stun belt contention is CPL 440. 10
(1) (f), and we will thus address the issue as if it were raised
t her eunder.

CPL 440.10 (1) (f) provides that, “[a]t any tinme after the entry
of a judgment, the court in which it was entered nmay, upon notion of
t he def endant, vacate such judgnment upon the ground that
[i] nmproper and prejudicial conduct not appearing in the record
occurred during a trial resulting in the judgnent which conduct, if it
had appeared in the record, would have required a reversal of the
j udgnment upon an appeal therefroni (enphasis added). Here, as the
court stated in its decision issued upon remttal, defendant failed to
object to the stun belt and, thus, we could have reversed the judgnent
on appeal on that ground only in the interest of justice, and not as a
matter of law. That is to say, reversal would not have been required.
It therefore follows that County Court could not have granted
defendant’s notion under CPL 440.10 (1) (f) unless the unauthorized
use of the stun belt at trial constitutes a node of proceedings error,
in which case reversal would have been required on direct appeal if
the use of the stun belt had been disclosed on the record (see
general ly People v Tabb, 13 NY3d 852, 853).

We respectfully disagree with our dissenting coll eague that the
i nproper use of the stun belt, i.e., at the direction of the Sheriff
rather than the court, constitutes a node of proceedi ngs error.
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| ndeed, we note that a node of proceedings error occurs “[w] here the
procedure adopted by the court . . . is at a basic variance with the
mandate of |aw’ (People v Patterson, 39 Ny2d 288, 296 [enphasis
added]), and that is not the case here. W further note that in
Buchanan the court deferred to the Sheriff, indeed delegated to the
Sheriff, the determ nation whether defendant should wear the stun belt
after the court acknow edged that defendant had done nothing to nerit
it (see Buchanan, 13 NY3d at 3), but the Court of Appeals did not find
the error to be a node of proceedings error. Instead, the Court of
Appeal s sinmply ruled that the court failed to exercise its discretion
(see id. at 4).

Nei t her the Court of Appeals nor, indeed, any other court in New
York has held that the inproper use of a stun belt at trial
constitutes a node of proceedings error, and we do not do so here. As
the Court of Appeals has stated, the term “node of proceedings error
. . is reserved for the nost fundanmental flaws” (People v Becoats, 17
NY3d 643, 651, cert denied US|, 132 S O 1970), i.e., wherein
“ ‘the entire trial is irreparably tainted” ” (id.). Here, the court
did not know that defendant was wearing the stun belt and, while our
di ssenting col | eague characterizes the situation as the usurpation of
the court’s authority by the Sheriff, it nevertheless results in the
failure, albeit unwittingly, of the court to exercise its discretion.
We note that there is no evidence that defendant wore the stun belt at
trial other than during the rebuttal testinony of the People’ s expert,
and it is undisputed that the stun belt was not visible to the jury.
Moreover, there is no indication in the record that the stun belt
caused defendant disconfort (cf. Buchanan, 13 NY3d at 1) or inhibited
comuni cati on between defendant and his attorney (cf. Buchanan, 56
AD3d 46, 48-49, revd 13 NY3d at 3).

It is well established that “[a] defendant in a crimnal case
cannot wai ve, or even consent to, error that would affect the
organi zation of the court or the node of proceedi ngs proscribed by the
| aw’ (Patterson, 39 Ny2d at 296). It therefore follows that because
the court has discretion whether to require the use of a stun belt
(see Buchanan, 13 NY3d at 4), neither the failure to exercise that
di scretion nor the inproper use of a stun belt constitutes a
“fundanmental flaw[]” (Becoats, 17 NY3d at 651), or a “procedure
adopted by the court[, which] is at basic variance with the nandate of
| aw’ (Patterson, 39 Ny2d at 296). As noted, it was the court’s
failure to exercise its discretion in Buchanan that resulted in
reversal of the judgnent of conviction (see Buchanan, 13 NY3d at 4).
“To expand the definition of ‘node of proceedings’ error too freely
woul d create many . . . anonal ous results” (Becoats, 17 Ny3d at 651).

We recogni ze that the issue here is not the use of the stun belt
per se; but rather that the proper procedures for the use of the stun
belt were not followed. Gven the nature of the charged of fenses —
def endant escaped from custody and repeatedly attenpted to kill a
deputy sheriff before | eading the police on a high-speed chase —the
use of a stun belt at trial may well have been justified if the proper
procedures had been foll owed (see Buchanan, 13 NY3d at 4). In
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addi tion, we note that Buchanan was decided two years after
defendant’s trial, at a time when the procedures regarding the use of
stun belts were unsettled. In our view, it is not the case that the
Sheriff, who may have had legitimate security concerns regarding
defendant, intentionally usurped the court’s authority with respect to
restraini ng def endant.

Under the circunstances, we cannot agree with our dissenting
col | eague that the limted use of the stun belt in this case, at the
direction of the Sheriff and not the court, irreparably tainted
defendant’s entire trial and therefore constituted a node of
proceedi ngs error. Thus, although we agree with defendant that
Buchanan applies here because defendant’s direct appeal was pendi ng
when it was deci ded (see generally People v Pepper, 53 Ny2d 213, 219-
220, cert denied 454 US 967), we neverthel ess conclude that the
failure of the court to exercise its discretion with respect to the
use of the stun belt does not constitute a node of proceedings error.
Because defendant was required to preserve for our review his
contention that he was inproperly restrained at trial by a stun belt,
reversal of the judgnment therefore is not required (see CPL 440.10 [1]
[f]). We thus conclude that the court properly denied defendant’s
notion to vacate the judgnent of conviction.

Al'l concur except FaHEy, J., who dissents and votes to reverse in

accordance wth the follow ng Menorandum | respectfully dissent and
woul d reverse the order denying defendant’s CPL 440. 10 notion, grant
that notion, vacate the judgnent and grant a newtrial. In nmy view,

the usurpation by the Sheriff of County Court’s authority, which here
is enbodied in the Sheriff’'s unilateral decision to require defendant
to wear a stun belt during trial w thout the know edge of the court,
is a node of proceedings error, and the court thus should have granted
defendant’ s noti on.

| generally share the majority’s view of the facts. However, |
note ny view that the hearing on the notion establishes that defense
counsel learned during the rebuttal testinony of the People s expert
W t ness that defendant was wearing a stun belt, and further | eaves
open the possibility that defendant wore the stun belt during parts of
the trial conducted prior to the rebuttal testinony of that w tness.

In any event, | further agree with the magjority’s treatnent of
defendant’ s notion as one made pursuant to CPL 440.10 (1) (f), and
will apply that analysis herein. | also agree with the majority that

CPL 440.10 (1) (f) permts reversal here only to the extent that the
unaut hori zed use of the stun belt at trial was a node of proceedi ngs
error. To nmy mnd, the unilateral application of that device by the
Sheriff wi thout the know edge of the court, i.e., the Sheriff’s
unaut hori zed assunption of the power of the court in determ ning
whet her a stun belt is necessary (cf. People v Buchanan, 13 NY3d 1
4), is such an error.

In People v Patterson (39 Ny2d 288, 295, affd 432 US 197), the
Court of Appeals stated that “[a] defendant in a crimnal case cannot
wai ve, or even consent to, error that would affect the organization of
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the court or the node of proceedings pr[e]scribed by law.” The Court
further noted that “the purpose of this narrow, historical exception
is to ensure that crimnal trials are conducted in accordance with the
node of procedure nandated by Constitution and statute. Were the
procedure adopted by the court belowis at a basic variance with the
mandate of law, the entire trial is irreparably tainted” (id. at

295- 296) .

The Court of Appeals in People v Hanley (20 NY3d 601, 604-605)
recently added that such “exception enconpasses only ‘the nost
fundanmental flaws’ . . . that inplicate ‘jurisdictional matters
or rights of a constitutional dinension that go to the very heart of
the process’ ” (id. at 604-605). Hanley also afforded the Court the
opportunity to note that exanples of node of proceedings errors
include: “jurisdictional issues (see e.g. People v Correa, 15 NY3d
213, 222 [2010]; People v Pierce, 14 NY3d 564, 570 n 2 [2010]; People
v Kalin, 12 Ny3d 225, 229 [2009]; People v Carvajal, 6 NY3d 305, 312
[ 2005]); double jeopardy (see People v WIllians, 14 NY3d 198, 220-221
[ 2010], cert denied 562 US __ , 131 S & 125 [2010]); constitutional
speedy trial (see People v Blakley, 34 Ny2d 311, 315 [1974]); shifting
t he Peopl e’ s burden of proof to the defense (see People v Patterson,
39 Ny2d at 296); delegation of a judicial function (see People v
Ahmed, 66 NY2d 307, 310-311 [1985], [rearg denied 67 Ny2d 647
(1986)]); prohibiting the defense from nmeani ngful participation in the
crim nal proceeding (see People v O Rama, 78 NY2d 270, 279 [1991]);
and the inposition of an illegal sentence (see People v Samms, 95 Ny2d
52, 56 [2000])” (id. at 607 n 2).

In my view, the usurpation of the court’s power to determ ne
whet her to require defendant to wear a stun belt is no different from
t he del egation of court powers found to have constituted node of
proceedi ngs errors (see Ahnmed, 66 NY2d at 309-310; People v Wber
[ appeal No. 2], 64 AD3d 1185, 1186; People v Rogoski, 194 AD2d 754,
755, |v denied 82 Ny2d 759; cf. People v Mays, 20 Ny3d 969, 971).
| ndeed, al though defense counsel |earned of the application of the
stun belt during the rebuttal testinony of the People’ s expert wtness
and thus coul d have brought the issue to the court’s attention, this
is not a case in which the court had the last word and exercised ful
and proper control over the application of that device to defendant
(see People v Khal ek, 91 Ny2d 838, 839-840; cf. People v Kelly, 5 Ny3d
116, 120-121). The error here lies not in the fact that defendant had
to wear a stun belt, but in the fact that the Sheriff usurped the
power of the court to nake a determ nation regarding the use of the
stun belt to restrain defendant. W cannot allow court personnel or
| aw enforcenent officers to exercise powers reserved to the court, and
| therefore conclude that the court erred in denying defendant’s CPL
440. 10 noti on.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF CESAR ROSA, PETI TI ONER
\% MVEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel | ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [Mark H
Dadd, A . J.], entered February 4, 2013) to review a determ nation of
respondent. The determ nation revoked petitioner’s release to parole
supervi si on

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation of the Administrative Law Judge
(ALJ) revoking his release to parole supervision. *“ ‘[I]t is well
settled that a determnation to revoke parole will be confirmed if the
procedural requirenents were followed and there is evidence [that], if
credited, would support such determnation’ ” (Matter of WIlson v
Evans, 104 AD3d 1190, 1190). W conclude that the ALJ' s determ nation
that petitioner violated the conditions of his parole by exposing his
penis and masturbating in a public library is supported by substanti al
evi dence (see generally id.). In making that determ nation, the ALJ
was entitled to credit the testinony of respondent’s w tnesses and
reject petitioner’s version of the events (see Matter of Mosley v
Denni son, 30 AD3d 975, 976, |Iv denied 7 NY3d 712). Contrary to
petitioner’s contention, we conclude that he received neani ngf ul
representation at the final parole revocation hearing (see Matter of
James v Chairman of N Y. State Bd. of Parole, 106 AD3d 1300, 1300).

We reject petitioner’s further contention that the 72-nonth tine
assessnment inposed against himis excessive. “The Executive Law does
not place an outer limt on the length of that assessnent, and the

[ AL)' s] determination nmay not be nodified upon judicial review ‘in the
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absence of inpropriety’ ” (Matter of Bell v Lenons, 78 AD3d 1393,
1393-1394; see WIlson, 104 AD3d at 1191). Here, the ALJ consi dered
the appropriate factors and, “given petitioner’s violent crimnal
record and his recurrent disregard for the conditions of his parole,

we perceive nothing inproper in the assessnent inposed” (Bell, 78 AD3d
at 1394).
Entered: July 19, 2013 Frances E. Cafarell

Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Oneida County [Norman |.
Siegel, A J.], entered August 25, 2011) to review a determ nation of
respondent. The determ nation suspended petitioner’s inspection
station license and inposed a civil penalty of $1,750.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation that he had viol ated Vehicle and
Traffic Law 8 303 (e) (3) and 15 NYCRR 79.8 (c) (3) in connection with
hi s business as a certified vehicle inspector. W conclude that the
determ nati on was supported by substantial evidence that petitioner
refused to conduct an inspection and nmade affirmative
m srepresentations regardi ng the nunber of inspection certificates
t hat he had avail able (see generally Matter of Jennings v New York
Of. of Mental Health, 90 Ny2d 227, 239). Petitioner did not preserve
for our review his additional contentions regardi ng new evi dence and
further justifications for his actions inasnmuch as he did not raise
those contentions before the Adm nistrative Law Judge (see Matter of
Gorman v New York State Dept. of Mdtor Vehs., 34 AD3d 1361, 1361).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF JOHN COLVI N, ACTI NG
SUPERI NTENDENT, FI VE PO NTS CORRECTI ONAL
FACI LI TY, PETI TI ONER- RESPONDENT,
Vv MEMORANDUM AND ORDER

RONNI E COVI NGTON, RESPONDENT- APPELLANT.

J. SCOIT PORTER, SENECA FALLS, FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Seneca County (Dennis
F. Bender, A . J.), entered February 17, 2012. The order, anong ot her
things, directed respondent to cooperate with the nedical personnel of
t he Departnent of Corrections and Conmunity Supervi sion.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum  Respondent appeals froman order that, inter alia,
granted the petition seeking to require himto cooperate with the
medi cal personnel of the Departnent of Corrections and Community
Supervision and to cooperate in the nmethods of force feeding and
necessary medical treatnment. W conclude that this appeal is npot
because the order by its own ternms has expired, and the exception to
t he noot ness doctrine does not apply herein (see generally Mtter of
Hearst Corp. v Cyne, 50 Ny2d 707, 714-715). W add only that there
is no merit to respondent’s contention that the order does not
“ ‘conformstrictly to [ Suprene Court’s] decision” ” (Spier v
Horowitz, 16 AD3d 400, 401).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., SCONIERS, VALENTINO, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF CLI FFORD GRAHAM
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
KEVI N WALSH, SHERI FF, ONONDAGA COUNTY AND

GORDON J. CUFFY, ONONDAGA COUNTY ATTORNEY,
RESPONDENTS- RESPONDENTS.

CLI FFORD GRAHAM PETI TI ONER- APPELLANT PRO SE

GORDON J. CUFFY, COUNTY ATTORNEY, SYRACUSE ( KAREN A. BLESKOSKI OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), entered February 7, 2012 in a proceeding
pursuant to CPLR article 78. The judgnent dism ssed the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
challenging a jail tine credit anendnent made by the Onondaga County
Sheriff’'s Departnment (Department). Petitioner was released on parole
in 2008 for a 2001 conviction; the sentence of incarceration inposed
with respect to that conviction had a maxi mum expiration date of July
4, 2009. On August 22, 2008, petitioner was arrested on new charges,
was held at a local jail on those charges and a parole warrant for
approxi mately one nonth, and was returned to jail on January 26, 2009.
No parol e violation proceedi ngs were commenced. Petitioner was
convi cted of the new charges and sentenced on Cctober 2, 2009. The
Department certified that petitioner was entitled to be credited with
288 days of jail tinme that was to be applied toward the sentence of
incarceration inmposed with respect to his 2009 conviction but, after
receiving a letter fromthe New York State Departnent of Corrections
and Community Supervision, it issued an anended certification with a
jail time credit of 95 days.

Suprene Court properly dismssed the petition. Penal Law § 70. 30
(3) “provides for a credit against [the termof a definite sentence, a
determ nate sentence, or] the maxinumterm of an indeterm nate
sentence for time that a person spends in jail prior to the
commencenent of the sentence, provided that the incarceration resulted
fromthe charge culmnating in the sentence” (Matter of Bl ake v
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Denni son, 57 AD3d 1137, 1138, |Iv denied 12 NY3d 710). Such credit,
however, “shall not include any tinme that is credited against the term
or maxi mumterm of any previously inposed sentence or period of post-
rel ease supervision to which the person is subject” (8 70.70 [3]).
Thus, a person is prohibited “fromreceiving jail tinme credit against
a subsequent sentence when such credit has already been applied to
time served on a previous sentence” (Blake, 57 AD3d at 1138).

Here, “[a]lny jail tinme served prior to the maxi mum expiration
date of the [2001] sentence was properly credited toward that sentence
until it expired onits own terns on [July 4, 2009]” (Matter of Booker
v Laffin, 98 AD3d 1213, 1213; see Matter of Murphy v Wells, 95 AD3d
1575, 1576, |v denied 19 NY3d 811; Matter of De Bois v Goord, 271 AD2d
874, 875-876). “Thus, the [2009] sentence was properly credited only
with jail time served after the expiration of the [2001] sentence”
(Booker, 98 AD3d at 1213-1214). In other words, “petitioner is not
entitled to jail time credit against the [2009] sentence for the jail
time that was credited agai nst the [2001] sentence” (Matter of Ivy v
Goord, 31 AD3d 1204, 1204; see Matter of Jeffrey v Ward, 44 Ny2d 812,
813-814).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00990
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

STANLEY BETHUNE, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Frank
P. Ceraci, Jr., A J.), entered April 20, 2012. The order determ ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). Defendant was convicted upon his plea
of guilty of, inter alia, aggravated sexual abuse in the first degree
(Penal Law 8 130.70), and he was thereafter adjudicated a | evel three
risk. Contrary to defendant’s contention, Supreme Court properly
determ ned that he had previously been convicted of a felony sex crinme
and applied the correspondi ng override provision. The case sunmary
stated that defendant had previously been convicted in the State of
California of, inter alia, the crinme of oral copulation. A conviction
of such a crinme may be a m sdeneanor or a felony, depending upon the
particulars of the conviction (see generally People v Hof sheier, 37
Cal 4th 1185, 1196 n 3). In addition to stating the nane of the crine
of whi ch defendant was convicted in California, however, the case
summary repeatedly indicated that defendant had previously been
convicted of a “felony sex crinme,” the oral copul ation conviction was
defendant’s only prior sex offense, and defendant did not deny having
been convicted of that offense. “The case summary nay constitute
cl ear and convincing evidence of the facts alleged therein and, where,
as here, the defendant does not dispute the facts contained in the
case summary, the case sunmary alone is sufficient to support the
court’s determ nation” (People v Guzman, 96 AD3d 1441, 1441-1442, |v
denied 19 NY3d 812; see People v Beanes, 100 AD3d 1163, 1164; People v
Hubel , 70 AD3d 1492, 1493). The court therefore properly determ ned
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that the override provision applied.

Entered: July 19, 2013 Frances E. Cafarell
Clerk of the Court
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KA 12-01270
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RUSSELL YOUNG, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRl STEN MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Anthony F.
Aloi, J.), entered April 16, 2012. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he

is alevel two risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). Defendant failed to preserve
for our review his contention that he was ineligible to be designated
a sexually violent offender (see People v Wndham 10 NY3d 801, 802;
People v Cullen, 79 AD3d 1677, 1677-1678, |v denied 16 NY3d 709).
Def endant did not present an adequate record to permt review of his
contention that he was deprived of due process as a result of being
deni ed access to documents relevant to his conviction of child
nol estation in the first degree in Washington State, on which County
Court relied inits witten decision and order determ ning defendant
to be a level two risk (see Palernmo v Taccone, 79 AD3d 1616, 1620; de
Vries v Metropolitan Tr. Auth., 11 AD3d 312, 312-313). In any event,
we note that the court also relied on the case sumary in determ ning
defendant to be a level two risk. “The case sunmary may constitute
cl ear and convincing evidence of the facts alleged therein and, where,
as here, the defendant does not dispute the facts contained in the
case summary, the case sunmary alone is sufficient to support the
court’s determ nation” (People v Guzman, 96 AD3d 1441, 1441-1442, |v
deni ed 19 NY3d 812). Defendant’s further contention that he was
deni ed effective assistance of counsel lacks nerit. Although “[a] sex
of fender facing risk |level classification under SORA has a right to .

ef fective assistance of counsel” (People v WIIlingham 101 AD3d
979, 979), we conclude that, viewi ng the evidence, the | aw and the
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ci rcunstances of this case in totality and at the tine of
representation, defendant received effective assistance of counsel
(see generally People v Baldi, 54 Ny2d 137, 147).

Def endant contends that reversal is required because the court
failed to set forth its findings of fact and conclusions of law with
respect to its determ nation that defendant is a level two risk, as
required by Correction Law 8 168-n (3). W reject that contention;
rather, we conclude that the court’s findings of fact rendered in
conjunction with its oral decision “ ‘are clear, supported by the
record and sufficiently detailed to permt intelligent appellate
review " (People v Smith, 75 AD3d 1112, 1112). Mbreover, even if the
court failed to set forth its findings of fact and concl usions of |aw,
remttal is unnecessary where, as here, the record is sufficient to
enabl e us to make our own findings of fact and conclusions of |aw (see
Peopl e v Urbanski, 74 AD3d 1882, 1883, |Iv denied 15 Ny3d 707). W
al so reject defendant’s contention that the court erred in assessing
hi m 20 points under risk factor 4 (see People v Di John, 48 AD3d 1302,
1303; see generally People v Pettigrew, 14 NY3d 406, 408-409). Here,
the case summary indicates that defendant digitally penetrated the
victimon three separate occasions between March 1992 and May 1992
(see Sex O fender Registration Act: Ri sk Assessnent Guidel i nes and
Comrentary at 10 [2006]; see also DI John, 48 AD3d at 1303).

Def endant did not preserve for our review his contention that the
court erred in assessing 15 points under risk factor 12 (see Cullen,
79 AD3d at 1677) and, in any event, that contention |acks nerit

i nasmuch as the case summary indicates that defendant deni ed nol esting
his victimand declined sex offender treatnent (see generally People v
Hur | burt - Anderson, 46 AD3d 1437, 1437). Defendant’s further
contention that the court erred in assessing 10 points under risk
factor 13 is likewi se without nerit inasmuch as the case summary

i ndi cates that defendant was charged with a probation violation five
days after his release fromincarceration and was subsequently
convicted of additional crimnal activity (cf. People v Neuer, 86 AD3d
926, 927, |lv denied 17 NY3d 716). Finally, we concl ude that
“defendant failed to present clear and convincing evidence of special
circunstances justifying a dowward departure” of his risk |leve
(People v McDaniel, 27 AD3d 1158, 1159, |v denied 7 NY3d 703).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANDREW HAYHURST, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered March 16, 2012. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence to a determ nate term of inprisonnent
of 3% years and as nodified the judgnent is affirned.

Menor andum  Def endant appeals from a judgnent revoking the
sentence of probation inposed upon his conviction of attenpted
burglary in the second degree (Penal Law 88 110.00, 140.25 [2]) and
sentencing himto a deternminate termof incarceration of seven years.
Def endant failed to preserve for our review his contention that the
sentence shoul d be vacated because he was sentenced w thout a conplete
and accurate updated presentence investigation report (see People v
G anni, 94 AD3d 1477, 1478, |v denied 19 NY3d 973; People v Carey, 86
AD3d 925, 925, |v denied 17 NY3d 814; People v Ruff, 50 AD3d 1167,
1168). In any event, defendant’s contention is without nmerit. W
agree with defendant, however, that the sentence is unduly harsh and
severe under the circunstances of this case, and we therefore nodify
the sentence as a matter of discretion in the interest of justice to a
determ nate termof inprisonment of 3% years (see generally CPL 470. 15

[6] [b]).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BENNI E COGER, DEFENDANT- APPELLANT.

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Ol eans County Court (James P. Punch
J.), entered June 28, 2012. The order determ ned that defendant is a
| evel three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by determ ning that defendant is a
| evel two risk pursuant to the Sex O fender Registration Act and as
nodi fied the order is affirnmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). W agree with defendant that
the People failed to prove by the requisite clear and convincing
evi dence that he had a history of al cohol and drug abuse, i.e., risk
factor 11 on the risk assessnent instrunment (RAI) (see generally §
168-n [3]; People v Mngo, 12 Ny3d 563, 571). In the case sunmary
presented by the People at the SORA hearing, the Board of Exam ners of
Sex Offenders (Board) indicated that defendant was assessed with 15
points on the RAI for a history of alcohol and drug abuse because
“Probation identified [defendant’s] continued drug and al cohol use as
probl ematic, and he refused to attend treatnment for th[at] problem”
The presentence investigation report, upon which the Board relied for
the 15-point assessnent, stated nerely that “[i]ssues identified by
Probation included continued drug and al cohol use” and that defendant
refused substance abuse treatnent. There is, however, no evidence
t hat defendant was ever screened for substance abuse issues (cf.
Peopl e v Madera, 100 AD3d 1111, 1112; People v Faul, 81 AD3d 1246,
1247), “only very limted information about his alleged prior history
of drug and al cohol abuse” (People v Mabee, 69 AD3d 820, 820, |v
deni ed 15 NY3d 703), and no informati on about what treatnent was
recommended or why treatnment was recommended (see Madera, 100 AD3d at
1112; Faul, 81 AD3d at 1247). Under these circunstances, the case
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summary alone is insufficient “to satisfy the People s burden of
establishing that risk factor by clear and convincing evi dence”
(Madera, 100 AD3d at 1112; see Faul, 81 AD3d at 1247-1248; Mabee, 69
AD3d at 820; see also People v Judson, 50 AD3d 1242, 1243).

Further, defendant’s prior convictions for crimnal possession
and sal e of mari huana and crim nal possession of a controlled
substance in the seventh degree do not constitute clear and convincing
evi dence that defendant used drugs, |et alone that he had a history of
abusi ng them (see Madera, 100 AD3d at 1112; People v Irizarry, 36 AD3d
473, 473; People v Collazo, 7 AD3d 595, 596; cf. People v Abrams, 76
AD3d 1058, 1058-1059, |v denied 16 NY3d 703; People v Vaughn, 26 AD3d
776, 777). During the presentence investigation, defendant never
adm tted to using drugs or alcohol, and he deni ed abusi ng any
subst ances at the SORA hearing (cf. People v Zi merman, 101 AD3d 1677,
1678; People v Mundo, 98 AD3d 1292, 1293, |v denied 20 NY3d 855;
Peopl e v Urbanski, 74 AD3d 1882, 1883, |v denied 15 Ny3d 707).

Def endant’ s admi ssion that he was intoxicated during a previous
incident, which led to a rape charge that was subsequently di sm ssed,
is insufficient to establish that his sexual m sconduct can “be
characterized by repetitive and conpul sive behavior[] associated with
drugs or al cohol” (Correction Law 8 168-1 [5] [a] [ii]), especially
because defendant does not have any other history of intoxication with
respect to his sexual offenses, including the instant offenses (see
People v Pal mer, 20 NY3d 373, 378-379; People v Vasquez, 49 AD3d 1282,
1283). Consequently, as noted, the People failed to neet their burden
of establishing by clear and convincing evidence that defendant had a
hi story of al cohol or drug abuse (see Pal ner, 20 NY3d at 378-380;

Faul , 81 AD3d at 1247-1248). W thus conclude that County Court erred
in assessing 15 points on the RAI for risk factor 11 and t hat
defendant’s score on the RAI nust be reduced from 110 to 95, rendering
hima presunptive level two risk. W therefore nodify the order
accordi ngly.

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND LI NDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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DANI EL W BROTZ, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (NEAL D. FUTERFAS COF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (DAVID P. DYS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered Cctober 23, 2009. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of stolen
property in the fourth degree (six counts) and identity theft in the
third degree (six counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of six counts each of crimnal possession of stolen
property in the fourth degree (Penal Law 8 165.45 [2]) and identity
theft in the third degree (8 190.78 [1]), defendant contends that
County Court violated CPL 380.50 (1) by not affording himan
opportunity to speak at sentencing about the restitution portion of
his sentence. Because defendant did not request an opportunity to be
heard about restitution, the paynent of which was contenpl ated by the
pl ea agreenment, and did not object to the order of restitution on that
or indeed any other ground, his contention is unpreserved for our
review (see CPL 470.05 [2]; People v MG nn, 96 AD3d 977, 978, |lv
deni ed 19 Ny3d 998; People v Sharp, 56 AD3d 1230, 1231, |v denied 11
NY3d 900), and we decline to exercise our power to review that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [3] [c]).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, FAHEY, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RONALD WHI TE, DEFENDANT- APPELLANT.

HERVAN KAUFMAN, RYE, FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County (John L
M chal ski, A. J.), rendered Decenber 14, 2010. The appeal was held by
this Court by order entered March 16, 2012, decision was reserved and
the matter was remtted to Suprene Court, Erie County, for further
proceedi ngs (93 AD3d 1181). The proceedi ngs were held and conpl et ed.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of rape in the third degree (Penal Law § 130. 25
[3]). In a prior determnation with respect to this appeal, we
rejected the majority of defendant’s contentions, but concl uded that
the record was insufficient to permt us to determ ne whether he was
deni ed effective assistance of counsel due to his attorney’s failure
to nmove to dismss the indictnment on due process grounds, to wit, that
he was denied his constitutional right to a speedy trial (People v
White, 93 AD3d 1181, 1182). Consequently, we held the case, reserved
deci sion on that issue, and remtted the matter to Suprene Court for
an evidentiary hearing “to determ ne whether the preindictnent delay
deprived defendant of his constitutional rights to a speedy trial and
due process” (id.). Upon reviewing the record fromthat hearing, we
concl ude that defendant was not deprived of due process or his
constitutional right to a speedy trial, and thus his attorney was not
ineffective in failing to nove to dismiss the indictnment on those
gr ounds.

Were a defendant contends that he or she was deprived of the
right to due process by a delay in commencing a prosecution, the
Peopl e bear the burden of establishing that there is good cause for
the delay (see People v Singer, 44 NY2d 241, 254). In determning
whet her there has been an undue del ay, a court nust consider several
factors, including “ ‘(1) the extent of the delay; (2) the reason for
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the delay; (3) the nature of the underlying charge; (4) whether or not
there has been an extended period of pretrial incarceration; and (5)
whet her or not there is any indication that the defense has been

i npai red by reason of the delay’ ” (People v Decker, 13 NY3d 12, 15,
guoting People v Taranovi ch, 37 NY2d 442, 445; see People v Vernace,
96 Ny2d 886, 887).

Upon applying the Taranovich factors to the facts before us, we
conclude that the delay did not deprive defendant of his right to due
process. W agree with defendant that the rape in the first degree
charge “can only be described as serious” (People v Bradberry, 68 AD3d
1688, 1690, |v denied 14 NY3d 838). Conversely, although the 40-nonth
delay in commencing the prosecution was substantial, it was not per se
unreasonabl e (see Decker, 13 NY3d at 15). Furthernore, defendant was
not incarcerated for an extended period prior to the trial on these
charges, and there is no evidence that defendant was prejudiced by the
delay in commencing the prosecution. Finally, the reason for the
delay in this case was the police detective's inability to fully
identify and | ocate defendant. That excuse was not unreasonabl e
i nasmuch as the victimwas unable to identify defendant from nmug shots
or otherw se ascertain which of the 32 nen in the Buffalo Police
Departnment’ s identification systemw th defendant’s nane was the
per petrator.

Therefore, inasnmuch as a notion to dismss based upon a violation
of defendant’s due process or constitutional speedy trial rights would
not have been successful, defense counsel was not ineffective for
failing to make such a notion (see People v Al ger, 23 AD3d 706, 706-
707, |v denied 6 NY3d 845; see generally People v Caban, 5 NY3d 143,
152) .

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF JUAN C. LARA
PETI TI ONER- APPELLANT- RESPONDENT,

\% MEMORANDUM AND ORDER

M CHELLE B. SULLI VAN,

RESPONDENT- RESPONDENT- APPELLANT.
HEI DI W FEI NBERG ATTORNEY FOR THE
CHI LD, APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR PETI TI ONER- APPELLANT- RESPONDENT.

HEI DI W FEI NBERG ATTORNEY FOR THE CHI LD, ROCHESTER, APPELLANT PRO
SE.

SHI RLEY A. GORMAN, BROCKPORT, FOR RESPONDENT- RESPONDENT- APPELLANT.

Appeal s and cross appeal froman order of the Fam |y Court,
Monroe County (Joan S. Kohout, J.), entered October 9, 2012 in a
proceedi ng pursuant to Famly Court Act article 6. The order, inter
alia, denied the petition seeking nodification of a prior custody
order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law and the facts by granting the
nodi fication petition and as nodified the order is affirnmed w thout
costs, and the matter is remtted to Famly Court, Monroe County, for
further proceedings in accordance with the foll ow ng Menorandum
Petitioner father and the Attorney for the Child (AFC) appeal from an
order denying the father’s petition seeking to nodify a 2001 order
granting respondent nother custody of the parties’ daughter by
granting custody of the 14-year-old child to him On her cross
appeal, the nother contends that Famly Court erred in finding that
she was in civil contenpt for violating a 2001 order that prohibited
her fromrenoving the parties’ daughter fromthe State of New York
(see Judiciary Law 8 753 [A] [3]), and that she was denied effective
assi stance of counsel wth respect to the father’s petition alleging
that she violated the 2001 order.

Addressing first the cross appeal, we reject the nother’s
contention that the court erred in finding her in civil contenpt of
the court’s order. It is undisputed that the order prohibited her
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frommoving out-of-state with the parties’ child w thout the

perm ssion of either the father or the court, and that the nother
noved to Maine in August 2011 without such perm ssion. W reject the
nother’s further contention that she was denied effective assistance
of counsel. The nother failed to appear for the three days on which
t he hearing was conducted, and we conclude that she failed to
establish that she was deni ed neani ngful representation and that the
al | eged deficiencies in counsel’s representation resulted in actual
prejudice (see Matter of Alisa E. [Wendy F.], 98 AD3d 1296, 1296;
Matter of Mchael C., 82 AD3d 1651, 1652, |v denied 17 NY3d 704).

Wth respect to the father’s appeal, we note that, in support of
his nodification petition, the father presented the testinony of the
not her’s parents, sister and long-termfriend, as well as his own
testinony and that of a school official. The undisputed testinony
established that the child s unmarri ed parents separated approxi mately
one year after her birth and that the father had only sporadic contact
with the child and had not seen her for four years prior to filing the
nodi fication petition in August 2011. The father filed the
nodi fication petition after learning that the child had been
hospitalized and that the nother intended to nove with the child to
Mai ne. O her undisputed evidence established that the nother and
child lived with famly nmenbers or a famly friend for nost of the
child" s life; that the nother’'s famly nmenbers and long-termfriend
were actively involved in the care and support of the child; that the
not her was verbally abusive to the child; that the child | oved her
not her but was afraid of her; that the nother refused to permt the
father to visit the child; that the nother noved to Maine in violation
of the custody order that required either the perm ssion of the father
or Famly Court; and that, after relocating to Maine, the nother and
the child lived in a cranped two-bedroom house with another famly
before relocating to a shelter in a neighboring comunity. The AFC
advised the court that her client |oved her nother but wanted to
return to live with her father in Rochester because the nother was
unpredi ctabl e, unstable and “scary.”

“CGenerally, a court’s determ nation regardi ng custody and
visitation issues, based upon a first-hand assessnent of the
credibility of the witnesses after an evidentiary hearing, is entitled
to great weight and will not be set aside unless it |acks an
evidentiary basis in the record” (Matter of Stilson v Stilson, 93 AD3d
1222, 1223 [internal quotation marks omtted]). Here, we concl ude
that the court’s determination that it is in the best interests of the
child to remain in the custody of the nother |acks a sound and
substantial basis in the record. W therefore nodify the order by
granting the father’s nodification petition.

As a prelimnary matter, we conclude that the court abused its
discretion in failing to “draw the strongest inference that the
opposi ng evi dence perm ts” against the nother based upon her failure
to appear for the hearing (Matter of Nassau County Dept. of Soci al
Servs. v Denise J., 87 Ny2d 73, 79), although we note that the court
stated that it was doing so. Although the court properly determ ned
that the father failed to take steps to enforce his right to visit
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with the child, the court failed to credit the testinony of the
nother’s famly that the nother interfered with the father’s ability
to visit the child; that the nother disparaged the father in the
child s presence; that, despite the court’s order granting tel ephone
access to the child, the access lasted only two weeks; that the nother
was verbally abusive to the child; that the child was afraid of her
nmot her; and that the nother exhibited behaviors that support a

determ nation that she failed to provide a proper honme environnent and
parental guidance for the child (see generally Eschbach v Eschbach, 56
NY2d 167, 172). Further, the court failed to credit the evidence,

i ncludi ng testinmony and school records, that the nother failed to
provide for the child s enotional devel opnent and that the child s
intellectual and enotional devel opnent was supported by the nother’s
famly nmenbers and long-termfriend, rather than by the nother (see
generally Fox v Fox, 177 AD2d 209, 210). W note that there is no

evi dence that the nother has the financial ability to provide for the
child and that the evidence establishes that the father has a job, a
home, and pays child support (see id.).

Al t hough the court properly determ ned that the child “barely
knows” the father, we conclude that the court erred in failing to give
any weight to the 14-year-old child s preference to live with the
father rather than the nother, where, as here, the record establishes
that her age and maturity woul d nake her input “particularly
meani ngful ” (Matter of VanDusen v Riggs, 77 AD3d 1355, 1356 [internal
guotation marks omtted]; see Fox, 177 AD2d at 210).

Finally, upon granting the nodification petition, we remt the
matter to Fam |y Court to establish a visitation schedule with the
nother. W note that, in connection with the notions of the father
and the AFC to expedite this appeal, this Court was advised that there
may be a court proceeding in Miine involving the nother and child.

Fam |y Court is therefore further directed upon remttal to coordinate
this proceeding with any court proceeding in Miine insofar as
necessary to effectuate the order of this Court (see generally Matter
of Mchael B., 80 Ny2d 299, 319).

Entered: July 19, 2013 Frances E. Cafarel
Clerk of the Court
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