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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

CHARTER SCHOOL FOR APPLI ED TECHNOLOG ES,
DOM NI QUE W LSON, AS PARENT AND NATURAL
GUARDI AN OF M CHAEL EPPERSON, AN | NFANT,
AND TONYA ROBI NSON, AS PARENT AND NATURAL
GUARDI AN OF NCELLE CLARK, NAILAH ROBI NSON
AND LAYLA ROBI NSON, | NFANTS,

PLAI NTI FFS- RESPONDENTS- APPELLANTS,

Vv MEMORANDUM AND ORDER
BOARD OF EDUCATI ON FOR CI TY SCHOOL DI STRI CT

OF CI TY OF BUFFALO, DEFENDANT- APPELLANT- RESPONDENT.
(APPEAL NO. 1.)

H SCOCK & BARCLAY, LLP, BUFFALO (JAMES P. M LBRAND OF COUNSEL), FOR
DEFENDANT- APPELLANT- RESPONDENT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCOLA LLC, BUFFALO (LISA A
COPPOLA OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal from an anended order of the Suprene
Court, Erie County (John A. Mchalek, J.), entered March 5, 2012. The
anended order, anong other things, granted in part plaintiffs’ notion
for partial summary judgnent.

It is hereby ORDERED t hat said appeal and cross appeal are
unani nously di sm ssed without costs.

Menorandum  Plaintiffs conmenced this action for, inter alia,
breach of contract, arising froman agreenment in which defendant
agreed to provide school bus transportation for students who resided
within the Gty of Buffalo but attended plaintiff Charter School for
Appl i ed Technol ogi es (hereafter, CSAT). In appeal No. 1, defendant
appeal s from an anmended order that, inter alia, granted those parts of
plaintiffs’ nmotion for partial summary judgnment on liability on the
first two causes of action, alleging breach of contract, and directed
atrial on the issue of damages on those causes of action, and granted
that part of plaintiffs’ notion for partial summary judgnent
dism ssing the fourth affirnmative defense, in which defendant
contended that the contract was void due to the termlimts rule.
Plaintiffs cross-appeal fromthose parts of the anmended order denying
in part their notion for summary judgnment on the seventh cause of
action, alleging the violation of the Open Meetings Law (Public
Oficers Law 8 100 et seq.), and granting those parts of defendant’s
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cross notion for summary judgnent dismissing the fifth and sixth
causes of action, which alleged violations of Education Law 88 3622
and 3635. In appeal No. 2, defendant appeals froma judgnent
subsequently entered in plaintiffs’ favor after a trial on damages.

Initially, we dism ss the appeal and cross appeal in appeal No. 1
because the right to appeal fromthe internedi ate order term nated
upon the entry of the judgment in appeal No. 2 (see Murphy v CSX
Transp., Inc. [appeal No. 1], 78 AD3d 1543, 1543; Smith v Catholic
Med. Cr. of Brooklyn & Queens, 155 AD2d 435, 435). The issues raised
in appeal No. 1 concerning the anmended order will be considered on the
appeal fromthe judgnment in appeal No. 2 (see Matter of Aho, 39 Ny2d
241, 248).

Addressing first the parties’ contentions with respect to the
anended order, we reject defendant’s contention that the contract is
unenf orceabl e because it violates the termlimts rule. 1In general,
“It]he termlimts rule prohibits one nunicipal body from
contractually binding its successors in areas relating to governance
unl ess specifically authorized by statute or charter provision to do
so” (Matter of Karedes v Colella, 100 Ny2d 45, 50). The applicable
statute, Education Law § 2554 (19), pernmits a school board to enter
into contracts for the transportation of children to and from school
for a period not to exceed five years. Here, the initial termof the
contract was for approximately 17 nonths, and it was to be renewed
automatically for five-year ternms. Contrary to defendant’s
contention, the automatic renewal provision did not violate the term
l[imts rule (see generally Matter of Lew ston-Porter Cent. Sch. Dist.
v Sobol, 154 AD2d 777, 778-779, |lv dismssed 75 Ny2d 978). Here, the
contract affords successor Boards of Education the opportunity to
term nate the contract under certain circunstances, and thus they are
able “to exercise legislative and governnmental powers in accordance
with their own discretion” (Karedes, 100 Ny2d at 50; cf. Matter of
Boyl e, 35 Ed Dept Rep, Decision No. 13,501, at *3).

We agree with defendant, however, that Suprene Court erred in
granting plaintiffs’ notion to the extent that they sought parti al
sumary judgnent on liability on the first two causes of action. W
therefore nodify the amended order accordingly. The first cause of
action all eged that defendant breached paragraph four of the contract,
but the contract further provides that CSAT s renedy for breach of
that paragraph is to term nate the contract. “Construction of an
unanbi guous contract is a matter of |law (Beal Sav. Bank v Sommer, 8
NY3d 318, 324), and “[t] he best evidence of what parties to a witten
agreenent intend is what they say in their witing . . . Thus, a
witten agreenent that is conplete, clear and unanbi guous on its face
must be enforced according to the plain neaning of its terns”
(Geenfield v Philles Records, 98 NY2d 562, 569 [internal quotation
marks omtted]; see WWW Assoc. v Gancontieri, 77 Ny2d 157, 162-
163). Consequently, we conclude that the court erred in granting that
part of plaintiffs’ notion seeking partial summary judgnment on the
first cause of action, and we further conclude that defendant is
entitled to sunmary judgnent in its favor on that cause of action.

Al though it does not appear that defendant specifically addressed this
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issue in its cross notion, we may search the record notw t hst andi ng
that failure because that cause of action was the subject of
plaintiffs’ notion, which placed the issue before the notion court
(see Dunhamv Hilco Constr. Co., 89 Ny2d 425, 429-430; Sinmet v Col eman
Co., Inc., 42 AD3d 925, 927). Upon exercising our power to search the
record (see CPLR 3212 [b]; see generally Merritt H |l Vineyards v
Wndy Hgts. Vineyard, 61 Ny2d 106, 111-112), we grant summary judgnment
in favor of defendant dism ssing the first cause of action, and we
further nodify the amended order accordingly.

The second cause of action alleged, inter alia, that defendant
breached the contract by termnating it in the absence of any of the
factors that would permt termnation. Plaintiff concedes, however,
that defendant had the right to termnate the contract if it
“determne[d] at any tine that the provision of transportation as
provided in this Agreenent results in a potentially substantial burden
(in the discretion of [defendant]) because of any other school or
school s seeking transportation or paynment for transportation in
connection with a |l ocation outside of the corporate borders of the
Buffalo City School District [hereafter, District].” Plaintiffs, as
the parties seeking sumary judgnent, had the burden of submtting
evi dence negating the existence of any triable issue of fact (see
Al varez v Prospect Hosp., 68 NY2d 320, 324). W agree w th defendant
that plaintiffs failed to establish as a matter of |law that there was
not a “potentially substantial burden” arising fromrequests by other
school s for transportation. Thus, we conclude that plaintiffs failed
to nmeet their initial burden on the notion with respect to the second
cause of action (see generally Zuckerman v City of New York, 49 Ny2d
557, 562), and we therefore further nodify the anmended order
accordingly. Contrary to defendant’s contention, however, it failed
to meet its simlar burden on the cross notion (see generally id.),
and thus the court properly denied that part of the cross notion
seeki ng summary judgnment dism ssing the second cause of action.

Contrary to plaintiffs’ contention on their cross appeal, the
court properly granted those parts of defendant’s cross notion for
sumary judgnent dismssing the fifth and sixth causes of action. 1In
t hose causes of action, plaintiffs alleged that defendant’s 2009
anmendnent to the transportation policy violated Education Law 88 3622
and 3635 by providing transportation to students attendi ng school
within the District but refusing to transport CSAT students in |ike
circunstances. It is undisputed, however, that CSAT is |ocated
outside the District, and “students attendi ng school outside the
[Dlistrict are not ‘in like circunstances’ with students attending
school within the [District” (Matter of Hatch v Board of Educ.,
Ithaca Gty School Dist., 81 AD2d 717, 717; see O Donnell v Antin, 81
M sc 2d 849, 852, affd 36 Ny2d 941, appeal dism ssed 423 US 919;
Matter of Brown v Allen, 23 AD2d 591, 591). Thus, Education Law 88§
3621 (2) (a) and 3635 (1) (c) do not provide a basis for a cause of
action agai nst defendant.

Contrary to plaintiffs’ further contention, the court also
properly granted that part of defendant’s cross notion for summary
j udgnment di sm ssing the seventh cause of action, which alleged the
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violation of the Open Meetings Law. Defendant net its initial burden
on the cross notion by establishing that its June 24, 2009 executive
session was held for the purpose of receiving advice from counsel
regarding pending litigation, which is perm ssible under the Open
Meetings Law (see Public Oficers Law 8 105 [1] [d]; Matter of Gernatt
Asphalt Prods. v Town of Sardinia, 87 NYy2d 668, 686). Plaintiffs
failed to raise a triable issue of fact in opposition (see generally
Zuckerman, 49 Ny2d at 562).

Wth respect to the judgnent in appeal No. 2, we reject
defendant’s contention that the court erred in denying its notion in
limne prior to the trial on danages. Defendant’s notion to preclude
plaintiffs fromintroducing any evidence with respect to damages was
“ “the functional equivalent of a notion for partial summary
judgment’ ” (Scalp & Blade v Advest, Inc., 309 AD2d 219, 224-225; see
Rondout El ec. v Dover Union Free School Dist., 304 AD2d 808, 811),
whi ch was untinely (see Oman v G nsberg, 89 AD3d 908, 909).

Def endant failed to provide “a satisfactory explanation for the
untinmeliness” (Brill v Gty of New York, 2 NY3d 648, 652), and thus
the court properly denied the notion.

In any event, we note in particular that the court properly
deni ed defendant’s notion in limne on the nerits insofar as it sought
to preclude plaintiffs fromintroduci ng evidence of damages incurred
after January 11, 2011, the date on which both CSAT' s charter and the
contract would have renewed but for defendant’s term nation of the
contract. The court properly determned that plaintiffs were entitled
to present evidence of damages that were the “ ‘natural and probable
consequence[s] of [defendant’s] breach’ ” (Brody Truck Rental v
Country Wde Ins. Co., 277 AD2d 125, 125, |v dism ssed 96 Ny2d 854,
see Kenford Co. v County of Erie, 73 NYy2d 312, 319).

Additionally, the court did not abuse its discretion in denying
defendant’s notion to preclude CSAT from presenting certain docunents
and the testinony of an expert wi tness due to untinely disclosure.
Initially, we note that defendant never made an expert w tness demand
under CPLR 3101 (d) (1) (i). In any event, a court’s broad discretion
to control discovery should be disturbed only upon a showi ng of clear
abuse of discretion (see Roswell Park Cancer Inst. Corp. v Sodexo Am,
LLC, 68 AD3d 1720, 1721), and plaintiffs have made no such show ng
her e.

Based upon our nodification of the anmended order, we remt the
matter to Suprenme Court for a trial on the issue of liability. 1In the
event that defendant is found liable at that trial, the damages award
shall be reinstated (see e.g. Brownrigg v New York City Hous. Auth.

70 AD3d 619, 622).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CHARTER SCHOOL FOR APPLI ED TECHNOLOG ES,
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GUARDI AN OF M CHAEL EPPERSON, AN | NFANT,
AND TONYA ROBI NSON, AS PARENT AND NATURAL
GUARDI AN OF NCELLE CLARK, NAILAH ROBI NSON
AND LAYLA ROBI NSON, | NFANTS,
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Vv MEMORANDUM AND ORDER
BOARD OF EDUCATI ON FOR CI TY SCHOOL DI STRI CT
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(APPEAL NO. 2.)

H SCOCK & BARCLAY, LLP, BUFFALO (JAMES P. M LBRAND OF COUNSEL), FOR
DEFENDANT- APPELLANT.

RUPP, BAASE, PFALZCRAF, CUNNI NGHAM & COPPCLA LLC, BUFFALO (LISA A
COPPOLA OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal froma judgnent of the Suprene Court, Erie County (John A
M chal ek, J.), entered March 30, 2012. The judgnment awarded
plaintiffs the sum of $6, 873, 646.91 agai nst defendant.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously vacated w thout costs, the anended order entered March 5,
2012 is nodified on the |Iaw by denying those parts of plaintiffs’
notion with respect to the first and second causes of action in their
entirety and by granting defendant summary judgnent dism ssing the
first cause of action, and as nodified the anmended order is affirnmed
and the matter is remtted to Suprene Court, Erie County, for a trial
on the issue of liability.

Same Menorandum as in Charter School for Applied Tech. v Board of
Educ. for City School Dist. of City of Buffalo ([appeal No. 1]
AD3d _ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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THOVAS R SPAULDI NG, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

LOOM S MASONRY, | NC., UPSTATE CONSTRUCTI ON
SERVI CES, | NC., STRUCTURAL ASSCCI ATES, | NC.
AND HUEBER- BREUER CONSTRUCTI ON CO., | NC.,
DEFENDANTS- RESPONDENTS.

MEGCGESTO, CROSSETT & VALERI NO, LLP, SYRACUSE (JAMES A. MEGGESTO OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA LLP, SYRACUSE (MOLLY M RYAN COF COUNSEL), FOR
DEFENDANTS- RESPONDENTS UPSTATE CONSTRUCTI ON SERVI CES, | NC. AND
STRUCTURAL ASSOCI ATES, | NC.

LI PPMAN O CONNOR, BUFFALO (GERARD E. O CONNOR OF COUNSEL), FOR
DEFENDANT- RESPONDENT LOOM S MASONRY, | NC

SM TH SOVI K KENDRI CK & SUGNET, P.C., SYRACUSE (JAMES W CUNNI NGHAM OF
COUNSEL), FOR DEFENDANT- RESPONDENT HUEBER- BREUER CONSTRUCTI ON CO. ,
I NC.

Appeal from an order of the Suprene Court, Onondaga County
(Deborah H Karalunas, J.), entered Decenber 14, 2011. The order
granted the notions of defendants for summary judgnment and di sm ssed
t he conpl ai nt.

Now, upon reading and filing the stipulation discontinuing the
appeal insofar as it concerns defendant Hueber-Breuer Construction
Co., Inc., signed by the attorneys for the parties on February 14, 25,
and 27, and March 4, 2013,

It is hereby ORDERED t hat said appeal insofar as it concerns
def endant Hueber-Breuer Construction Co., Inc. is unaninously
di sm ssed upon stipulation and the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries he sustained when he fell froma |large plastic barrel on
whi ch he was standing while performng work for his enployer. In
reaching for a tool on an adjacent wall, plaintiff grabbed masonry
bricks on a colum wap, and the bricks cane | oose, causing himto
| ose his balance. 1In the conplaint, plaintiff asserted a negligence
cause of action based on the alleged defective construction of the
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brick colum wap. Defendant Structural Associates, Inc. (SAl)
contracted wwth plaintiff’s enpl oyer to serve as the general

contractor for the construction of the building in which plaintiff was
injured (project). SAl contracted with defendant Upstate Construction
Services, Inc. (Upstate) to serve as a subcontractor on the project,
and Upstate, in turn, subcontracted wi th defendant Loom s Masonry,

Inc. (Looms) to performcertain masonry work on the project.
Construction of the project, including the brick columm wap, was
conpl eted approximately six years before plaintiff’s accident. As
relevant to this appeal, SAl, Upstate and Loom s (hereafter,

def endants) noved for summary judgnent dism ssing the conplaint, and
Suprene Court granted their notions. W affirm

Plaintiff contends that the court erred in granting defendants’
notions inasmuch as they owed plaintiff a duty of care pursuant to the
i nstrument of harmdoctrine. W reject that contention. It is well
settled that, “[b]ecause a finding of negligence nust be based on the
breach of a duty, a threshold question in tort cases is whether the
all eged tortfeasor owed a duty of care to the injured party” (Espina
v Melville Snow Contrs., 98 Ny2d 136, 138). Here, defendants
established as a matter of law that they did not owe any duty to
plaintiff, and plaintiff failed to raise a triable issue of fact.

Al t hough defendants had contractual obligations with respect to the
construction of the project for plaintiff’s enployer, as a general
rule “a contractual obligation, standing alone, will . . . not give
rise to tort liability in favor of a third party,” i.e., a person who
is not a party to the contract (id.; see Church v Callanan |Indus., 99
NY2d 104, 111). There is an exception to that general rule, however,
“where the contracting party, in failing to exercise reasonable care
in the performance of [its] duties, ‘launche[s] a force or instrunent
of harmi " (Espinal, 98 NY2d at 140), thereby “creat[ing] an
unreasonabl e risk of harmto others, or increas[ing] that risk”
(Church, 99 Ny2d at 111). Contrary to plaintiff’s contention, the

i nstrument of harm doctrine does not apply to the facts of this case,
and thus there was no duty of care running fromdefendants to
plaintiff based on that doctrine (see generally id. at 111-112; Cooper
v Time Warner Entertainnment-Advance/ Newhouse Partnership, 16 AD3d
1037, 1038-1039).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE ADOPTI ON OF
ANGELI NA K. AND AM YA K

ELI ZA W AND M CHAEL W, MEMORANDUM AND ORDER
PETI TI ONERS- RESPONDENTS;

M CHAEL K., RESPONDENT- APPELLANT.

KELLY M CORBETT, FAYETTEVILLE, FOR RESPONDENT- APPELLANT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LDREN, MANLI US, FOR AM YA K. AND
ANGELI NA K

Appeal from an order of the Fam |y Court, Onondaga County
(M chael L. Hanuszczak, J.), entered February 1, 2012 in an adoption
proceedi ng. The order adjudged that respondent had abandoned the
subj ect children and di spensed with his consent for adoption.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent, the biol ogical father of the subject
children, appeals froman order determning, follow ng an evidentiary
hearing, that he abandoned the children and that his consent to the
adoption of the subject children is not required. “[T]here are two
steps in determ ning whether the biological father’s consent may be
di spensed with in a proceedi ng seeki ng approval of the adoption of his
child[ren]” (Matter of Anthony S., 291 AD2d 702, 702, |v denied 98
NY2d 609). “Using the guidelines set forth in Donmestic Rel ations Law
§ 111 (1) (d), [Famly Court nust first decide whether the father has
denonstrated a substantial relationship with his child[ren] conferring
[on him the right to consent” to the adoption (id.; see Matter of
Andrew Peter H T., 64 Ny2d 1090, 1091). “Only after the [biol ogical]
father establishes his right of consent to the adoption . . . does the
court proceed to determne [pursuant to section 111 (2) (a)] whether
he has forfeited that right by evincing ‘“an intent to forego his .
parental . . . rights and obligations as manifested by his .
failure for a period of six nonths to visit the child[ren] and
communi cate with the child[ren] or person having | egal custody of the
child[ren], although able to do so’ ” (Andrew Peter H T., 64 NY2d at
1091, quoting 8§ 111 [2] [a]).

Al t hough here it is not clear whether the court nade a threshold
finding pursuant to section 111 (1) (d), we conclude in any event that
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the court’s failure to nmake such a finding would not warrant reversal
Any failure by the court to follow the two-step process set forth
above is harm ess inasnmuch as the record supports a finding that the
father’s consent to the adoption of the children is not required under
ei ther subdivision (1) (d) or subdivision (2) (a) of Domestic

Rel ations Law 8 111 (see Matter of Taylor R, 290 AD2d 830, 832-833;
see also Matter of Ethan S. [Tarra C -Jason S.], 85 AD3d 1599, 1599,
v denied 17 NY3d 711). The record establishes that, despite having
been awarded supervised visitation of the children on April 21, 2009,
the father did not exercise his right to such visitation. At the tine
of the hearing, the father had not visited the children in over three
years and had not attenpted to send gifts to the children since

Sept enber 2009. Moreover, the father had not made any child support
paynents to petitioner nother since January 2010, when the Depart nment
of Taxation and Fi nance garnished his tax return.

Based on this record, we conclude that the father failed to neet
hi s burden of establishing his right to consent to the adoption of his
children (see Donestic Relations Law 8 111 [1] [d]). A biological
father’s failure to visit the children and to pay for their support,
while significant in determ ning whether he established a substanti al
relationship with the children pursuant to section 111 (1) (d), are
not determnative factors in the event that they are properly
expl ai ned (see Ethan S., 85 AD3d at 1599). Although the court was
presented with conflicting testinony regarding the alleged
interference of petitioner nother and petitioner stepfather with the
father’s relationship with the children, the court resolved the
conpeting credibility issues in favor of petitioners. “It is well
established that the court’s credibility determ nations are . . .
entitled to great deference” (Matter of Kennedie M [Douglas M], 89
AD3d 1544, 1544-1545, |v denied 18 NY3d 808 [internal quotation marks
omtted]), and we see no basis to disturb the court’s determ nation
here. Moreover, even assum ng, arguendo, that the father had
denonstrated his right to consent, we conclude that the record
establishes that the court properly dispensed with the father’s
consent on the ground of abandonnent (see § 111 [2] [a]). There is no
evidence in the record that the father had any contact with the
children in the six nonths preceding the filing of the adoption
petitions.

W reject the father’s further contention that the court
commtted reversible error inlimting the evidence presented at the
hearing to the six-nonth tinme period preceding the filing of the
adoption petitions. |Insofar as the najority of the testinony elicited
during the hearing concerned events that occurred outside that six-
month tinme frame, we conclude that the court did not prevent the
father fromfully establishing the nature of his relationship with the
children and the alleged efforts made by petitioners to exclude him
fromthe children’ s |ives.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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JAM E RAAB, PLAI NTI FF- RESPONDENT,
\% ORDER
KALEI DA HEALTH, THE CH LDREN S HOSPI TAL OF

BUFFALO, JOHN FAHRBACH, DEFENDANTS- APPELLANTS,
ET AL., DEFENDANTS.

DAMON MOREY LLP, BUFFALO ( BARBARA L. SCHI FELI NG OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

GAIR, GAIR CONASCON, STEI GVAN & MACKAUF, NEW YORK CI TY (JEFFREY B.
BLOOM OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

CONNORS & VI LARDO, LLP, BUFFALO (M CHAEL J. ROACH OF COUNSEL), FOR
DEFENDANTS VEETAI LI, M D. AND UN VERSI TY AT BUFFALO NEUROSURGERY,
I NC.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered July 20, 2011. The order denied the notion of
def endants Kal eida Health, The Children’s Hospital of Buffalo and John
Fahr bach for summary judgment.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on March 19 and 29, 2013, and filed in the
Erie County Clerk’s Ofice on April 9, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF LONNI E BOW E,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ERI E COUNTY CHI LDREN S SERVI CES,
RESPONDENT- RESPONDENT.

DENIS A KITCHEN, JR , WLLIAMSVILLE, FOR PETI TI ONER- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR LONNIE
B

Appeal from an order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered Decenber 15, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order denied the petition for sole
cust ody.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father appeals froman order denying his
petition seeking sole custody of his son. The child previously was
found to be an abandoned child in a proceedi ng pursuant to Soci al
Services Law 8 384-b seeking to termnate the parental rights of the
child s nother and was placed in respondent agency’ s custody. The
father was determned to be a “notice father” in connection with that
proceeding, i.e., he was entitled to notice of an adoption of the
child pursuant to Donestic Relations Law 8 111-a (see Social Services
Law 8§ 384-b [12]). The father’s contention that Family Court erred in
characterizing himas a “notice father” rather than a “consent father”
is not properly before us. W note, in any event, that the father
failed to establish that he had a substantial relationship with the
child such that his consent to an adoption as an unwed father woul d be
requi red pursuant to Donestic Relations Law § 111 (1) (d) (see Matter
of Raquel Marie X, 76 Ny2d 387, 394; Matter of Jayden C. [Mchelle
R ], 82 AD3d 674).

The father’s further contention that respondent failed to conply
with Famly Court Act 88 1017 and 1021 by using its best efforts to
pronote the father’s relationship with his child also is not properly
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before us on this appeal. Those sections of the Fam |y Court Act are
applicable when a child is initially renmoved froma parent’s cust ody,
and thus they are not applicable in the instant proceeding. Finally,
the court properly denied petitioner’s custody petition (see generally
Matter of Ammann v Ammann, 209 AD2d 1032, 1033).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered Decenber 15, 2011. The order, insofar as
appeal ed from granted the notion of defendant Gerald Breen to conpel
plaintiff to produce certain nedical reports, under penalty of
precl usion, and denied the cross notion of plaintiff for a protective
or der.

It is hereby ORDERED that the order so appealed fromis affirnmed
W t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he allegedly sustained as a result of his exposure to |ead-
based paint while residing in a nunber of apartnents rented to his
not her from 1992 through 1996, including apartnments owned by AL G Yi
and CGerald Breen (defendants). As anplified by his bills of
particulars, plaintiff alleged that he suffered 35 injuries as a
result of his |ead exposure, including neurol ogi cal damage, di m ni shed
cognitive function and intelligence, behavioral problens,
devel opnent al deficiencies, increased probability of enotional and
psychol ogi cal inpairnents, hyperactivity, irritability, nmenory
deficits, decreased educational and enpl oynment opportunities, and
speech and | anguage del ays.

Pursuant to CPLR 3121 and Uniform Rule 202.17 (22 NYCRR 202.17),
Breen served notices fixing the time and place of two nedi cal
exam nations (hereafter, exam nations) and requested “copi es of any
reports of any physicians who have treated or exam ned the plaintiff”
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i n advance of the exam nations (see 22 NYCRR 202.17 [b] [1]). In
response, plaintiff provided Breen with educational records and

medi cal records of his treating physicians. None of those records,
however, |inked the particular conditions, synptons, or problens that
plaintiff was experiencing with his exposure to |l ead (see Nero v
Kendrick, 100 AD3d 1383, 1383).

Breen postponed the exam nations and noved to conpel plaintiff to
produce “nedical reports of treating or exam ning nedical service
provi ders detailing a diagnosis of all injuries alleged to have been
sustained by plaintiff as a result of exposure to |ead-based paint”
or, inthe alternative, to “preclud[e] the plaintiff[] from
i ntroduci ng proof concerning said injuries.” Breen asserted that,
wi t hout such information, he would be “forced to determ ne the nature
and extent of the [exam nations] to be perforned w thout any evidence
that the alleged injuries sustained by plaintiff: (1) exist, and (2)
are causally related to ingestion and/or inhalation of |ead-based
paint as alleged in [the clJonplaint.” A G Yi joined in Breen's
notion to conpel

Plaintiff opposed the notion and cross-noved for, inter alia, a
protective order pursuant to CPLR 3103. Plaintiff contended that his
bills of particulars provided defendants with sufficient notice of his
alleged injuries. Wth respect to causation, plaintiff’s attorney
asserted that plaintiff “suffered [l ead] neurotoxicity at . . . blood
| ead | evel s known to cause severe brain and nerve damage during his
residence at the defendants’ respective properties,” and cited various
governnent reports and studies detailing the potential effects of |ead
poi soning in young children. Plaintiff further contended that
defendants were in effect seeking an expert report pursuant to CPLR
3101 (d) as opposed to the report of a nedical provider pursuant to 22
NYCRR 202. 17, and were inproperly requesting that plaintiff
“prematurely go through the expense of retaining an expert.”

Plaintiff appeals froman order that granted the notion “in al
respects,” denied the cross notion, and directed plaintiff to produce
“a medical report or reports of any treating or exam ning nedi cal
service provider detailing a diagnosis of any injuries alleged to have

been sustained by the plaintiff . . . and causally relating said
injuries to plaintiff’'s all eged exposure to | ead-based pai nt :
before any [exam nations] are conducted.” The order further provided
that, “in the event the plaintiff fails to produce the aforenentioned

report or reports, [he] shall be precluded fromintroducing any proof
concerning injuries alleged to have been sustained by the plaintiff.”
We affirm

It is well settled that “[a] trial court has broad discretion in
supervi sing the discovery process, and its determ nations will not be
di sturbed absent an abuse of that discretion” (Finnegan v Peter, Sr. &
Mary L. Liberatore Famly Ltd. Partnership, 90 AD3d 1676, 1677; see
Hann v Bl ack, 96 AD3d 1503, 1504; WLJEFF, LLC v United Realty Mt.
Corp., 82 AD3d 1616, 1619). New York has | ong adhered to a policy of
|iberal, open pretrial disclosure (see Kavanagh v Ogden Allied
Mai nt enance Corp., 92 Ny2d 952, 954; DiMchel v South Buffalo Ry.
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Corp., 80 Ny2d 184, 193). CPLR 3101 (a), which governs

di scoverability, broadly provides that “[t]here shall be ful

di sclosure of all matter nmaterial and necessary in the prosecution or
defense of an action” (see Hoenig v Wstphal, 52 Ny2d 605, 608;
Patrick M Connors, Practice Comentaries, MKinney' s Cons Laws of NY
Book 7B, CPLR 3101:4). That provision “has been |iberally construed
to require disclosure where the matter sought will ‘assist preparation
for trial by sharpening the issues and reducing delay and prolixity' ”
(Hoeni g, 52 Ny2d at 608, quoting Allen v Crowell-Collier Publ. Co., 21
NY2d 403, 406). “Thus, restricted only by a test for materiality *of
useful ness and reason” . . . , pretrial discovery is to be encouraged”’
(id., quoting Allen, 21 Ny2d at 406).

Wth respect to specific disclosure devices, CPLR 3121 (a)
provi des for a physical or nental exam nation of any party when that
party’s physical or nental condition is “in controversy” (see Hoenig,
52 Ny2d at 609; Connors, Practice Commentaries, CPLR 3121:1). CPLR
3121 (b) provides for the exchange of certain nedical reports (see
Hoeni g, 52 Ny2d at 609), and Uniform Rul e 202. 17 “el aborates on the
exchange of nedical reports in tort actions, supplying nore detai
than CPLR 3121 (b)” (Connors, Practice Commentaries, CPLR 3121:8 at
313). Uniform Rule 202.17 provides in relevant part that, “[e]xcept
where the court otherwise directs, in all actions in which recovery is
sought for personal injuries, disability or death, physical
exam nations and the exchange of nedical information shall be governed
by the provisions hereinafter set forth: (a) At any tine after

j oi nder of issue and service of a bill of particulars, the party to be
exam ned or any other party may serve on all other parties a notice
fixing the time and place of examnation . . . (b) At |least 20 days

before the date of such exam nation, or on such other date as the
court may direct, the party to be exam ned shall serve upon and
deliver to all other parties the follow ng, which my be used by the
exam ni ng nedi cal provider: (1) copies of the nedical reports of

t hose nedi cal providers who have previously treated or exam ned the
party seeking recovery. These shall include a recital of the injuries
and conditions as to which testinony will be offered at the trial,
referring to and identifying those x-ray and technicians’ reports
which will be offered at the trial, including a description of the
injuries, a diagnosis and a prognosis” (enphasis added).

CPLR 3103 (a) vests a trial court with the discretion to “nmake a

protective order denying, limting, conditioning or regulating the use
of any disclosure device,” either “on its own initiative, or on notion
of any party or of any person from whom di scovery is sought.” Such an

order “shall be designed to prevent unreasonabl e annoyance, expense,
enbarrassnent, disadvantage, or other prejudice to any person or the
courts” (id.).

Under the unique circunstances of this case, we concl ude that
Suprenme Court did not abuse its broad discretion in directing
plaintiff to produce a nedical report containing a diagnosis of the
all eged injuries sustained by plaintiff and causally relating such
injuries to | ead exposure before any CPLR 3121 exam nations are
conducted. As previously noted, plaintiff alleges numerous and w de-



-4- 59
CA 12-01288

rangi ng neurol ogi cal, physi ol ogi cal, psychol ogi cal, educational, and
occupational effects of his childhood exposure to |lead. Although
plaintiff disclosed his nmedical and educational records, none of those
records diagnoses plaintiff with a |lead-related injury or causally
relates any of plaintiff’s alleged physical or nental conditions to

| ead exposure. Indeed, plaintiff’s nother testified at her deposition
that no health care provider had ever told her that plaintiff had “any
residual injuries fromlead exposure.” The only reference in the

di scl osed records to an injury that nay have been caused by exposure
to lead is a school district health and devel opnent assessnent, which
states that “[e]levated [blood] |ead | evel may have had an effect” on
plaintiff’s educational performance.

Al t hough the dissent is correct that CPLR 3121 and 22 NYCRR
202.17 do not require the disclosure directed in this case, they
i kewi se do not preclude a trial judge from proceeding in the manner
at issue herein. As the Court of Appeals has noted, “CPLR 3121 does
not limt the scope of general discovery avail able, subject to the
di scretion of the trial court, under CPLR 3101” (Kavanagh, 92 Ny2d at
953-954). Rather, CPLR 3121 “broadens rather than restricts
di scovery” (Hoenig, 52 Ny2d at 609). Wth respect to UniformRule
202.17, that rule is prefaced by the phrase “[e] xcept where the court
otherwi se directs,” thus preserving the trial judge' s discretion to
manage the di scovery process (see generally CPLR 3101 [a]; 3103 [a]).

Contrary to the view of the dissent, our affirmance of the trial
court’s order does not inpose “unduly burdensone obligations not
contenpl ated by 22 NYCRR 202.17" upon all personal injury plaintiffs.
Rat her, we sinply conclude that where, as here, the records produced
by a plaintiff pursuant to Uniform Rule 202. 17 contain no proof of
nmedi cal causation, i.e., evidence causally linking the plaintiff’s
alleged injuries to his or her exposure to lead, it is not an abuse of
di scretion for a trial court to determ ne that “defendants shoul d not
be put to the tine, expense and effort of arranging for and conducting
a nmedi cal exam nation of plaintiff w thout the benefit of [a]
report[ or reports] linking the synptons or conditions of plaintiff to
defendants’ al |l eged negligence” (Nero, 100 AD3d at 1384; see generally
CPLR 3101 [a]; Finnegan, 90 AD3d at 1677; Neuman v Frank, 82 AD3d
1642, 1643).

In contrast to the vast mgjority of personal injury actions,
whi ch involve discrete injuries sustained at a specific point in tineg,
| ead paint cases typically involve exposure over a sustained period of
time and, unlike other toxic tort cases, there is no “signature
injury” that is linked to | ead exposure in the way that, for exanple,
nesothelioma is |inked to asbhestos, enphysema is |linked to cigarette
snoke, or adenosis is linked to diethylstilbestrol, known as DES
(Brenner v Anmerican Cyanam d Co., 263 AD2d 165, 173; see Lindsay F.
Wl ey, Rethinking the New Public Health, 69 Wash & Lee L Rev 207, 242
[2012]; Kenneth R Lepage, Lead-Based Paint Litigation and the Problem
of Causation: Toward a Unified Theory of Market Share Liability, 37 BC
L Rev 155, 158 [1995]). The injuries plaintiff alleges herein, such
as hyperactivity, speech and | anguage delays, irritability, menory
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deficits, and the increased probability of enotional and psychol ogi cal
i mpai rments, “could have been caused by sone source other than | ead”
(Brenner, 263 AD2d at 173) and, indeed, there is nothing in the

di scl osed nedical records linking plaintiff’s alleged injuries to | ead
exposur e.

The dissent further asserts that our ruling requires a plaintiff
to retain an “expert” at an “early stage of litigation.” W disagree
with that assertion. Contrary to the dissent’s characterization, the
order at issue on appeal was issued near the close of discovery, after
the parties had exchanged nedi cal and educational records and
conduct ed depositions of the relevant witnesses. Mreover, the trial
court did not require plaintiff to retain an expert within the neaning
of CPLR 3101 (d) to render an opinion on causation. Rather, the court
ordered plaintiff to produce a “nedical report or reports of any
treating or exam ning nedi cal service provider.” Pursuant to Uniform
Rul e 202.17 (b) (1), nedical reports “may consist of conpleted nedical
provi der, workers’ conpensation, or insurance forns that provide the
information required by this paragraph,” i.e., “a description of the
injuries, a diagnosis and a prognosis.” Thus, the court sinply
required plaintiff to provide some docunentation diagnosing plaintiff
with the injuries alleged and Iinking those injuries to the exposure
to | ead before requiring defendants to proceed with a physical or
ment al exam nation

As the Court of Appeals has noted, the purpose of CPLR 3121 (a)
is to afford the exam ning party the “opportunity to present a
conpeting assessnent” of the other party’s physical or nental
condition, which presunes that the exam ning party has received from
the plaintiff medical reports concerning the plaintiff’s clained
injuries and theory of causation (Kavanagh, 92 Ny2d at 955 [enphasis
added]). The trial court’s order is thus consistent with 22 NYCRR
202.17 and the CPLR s general enphasis on broad disclosure, which
facilitates nore neaningful trial preparation “by requiring each party
to ‘“tip their hand’” well in advance of trial. This avoids surprise
and tends to base the final result on the facts rather than on
tactics” (Connors, Practice Conmentaries, CPLR 3101:4 at 18).

We therefore conclude that, under the circunstances of this case,
“it cannot be said that the trial court abused its discretion in
finding that the need for the discovery outweighed the burden on the
protesting party” (Kavanagh, 92 NY2d at 955), and thus there is no
basis to “ ‘disturb the court’s control of the discovery process’
(Marabl e v Hughes, 38 AD3d 1344, 1345).

Al'l concur except WHALEN, J., who dissents and votes to reverse
the order insofar as appealed fromin accordance with the foll ow ng
Menorandum | respectfully dissent because the najority’s hol ding
i nposes unduly burdensonme obligations not contenplated by 22 NYCRR
202. 17 upon individual s seeking recovery for personal injuries.
Contrary to the view of the majority, 22 NYCRR 202.17 does not require
a personal injury plaintiff to retain an expert to address the issue
of causation and provide the expert’s report to the defendant prior to
t he defense nedical exam nation of plaintiff.
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Pursuant to CPLR 3121, defendants in personal injury actions may
require a plaintiff to submt to a medical exam nation (see CPLR 3121
[a]). The procedures for the exam nation itself and the exchange of
nmedi cal records prior to the exam nation are governed by 22 NYCRR
202.17. Pursuant to paragraph (b) of the regulation, a party
submitting to such a nedical exam nation nmust provide “to all other
parties” at |east 20 days before the date of the exam nation “(1)
copies of the nedical reports of those nedical providers who have
previously treated or exam ned the party seeking recovery. These

shall include a recital of the injuries and conditions as to which
testimony will be offered at the trial, referring to and identifying
those X-ray and technicians reports which will be offered at the
trial, including a description of the injuries, a diagnosis and a

prognosis. Medical reports may consi st of conpl eted nedical provider,
wor kers’ conpensation, or insurance forns that provide the information
required by this paragraph; (2) duly executed and acknow edged witten
aut horizations permtting all parties to obtain and make copies of al
hospital records and such other records, including X-ray and
technicians’ reports, as may be referred to and identified in the
reports of those nedical providers who have treated or exam ned the
party seeking recovery.” 1In the event that a party fails to disclose
the material discussed in paragraph (b), he or she shall generally be
precluded fromintroducing the materials at trial (see 22 NYCRR 202.17
[h]). Likewi se, the court will not hear the testinony of any treating
or exam ni ng nedi cal provider whose nedical reports have not been
provi ded (see id.).

In its holding today, the majority concludes that, under 22 NYCRR
202.17 (b), plaintiff is required: (1) to retain an expert witness to
render an opinion that plaintiff’s medical conditions are causally
related to his all eged exposure to | ead-based paint; and (2) to
provi de that expert’s report to defendants before plaintiff submts to
t he nmedi cal exam nation sought by defendants. Stated another way, the
majority’s holding requires plaintiff to create proof as to the cause
of his nmedical conditions prior to undergoing defendants’ nedi cal
exam nation. Such a requirenent, however, is outside the scope of 22
NYCRR 202. 17.

O course, for plaintiff to succeed at trial, he will |ikely need
to retain an expert to review his nedical records and render the type
of causation opinion contenplated by the majority. However, nothing
in the | anguage of 22 NYCRR 202.17 requires plaintiff to make such a
di scl osure, which is tantanmount to an expert disclosure, at this early
stage of litigation. |Instead, by its plain |anguage, 22 NYCRR 202. 17
(b) (1) requires only the disclosure of “nedical reports of those
nmedi cal providers who have previously treated or exam ned the party
seeki ng recovery” (enphasis added).

First, under 22 NYCRR 202.17 (b) (1), a personal injury plaintiff
is required only to provide nedical reports from “medi cal providers.”
Al t hough the term “medi cal providers” is not defined in the regul ation
or in the CPLR, the termnust be reasonably interpreted to nmean
i ndi vi dual s who render nedical services. Indeed, other states have
adopted simlar definitions in various contexts (see e.g. OAR 436-010-
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0005 [27], [28] [within context of workers’ compensation, O egon
regul ati on defining “Medical Service Provider” as “a person duly
licensed to practice one or nore of the healing arts” and “Medi cal
Provider” as “a nedical service provider, a hospital, medical clinic,
or vendor of nedical services”]; see also Palner v Caruso, 2009 W
4251114,*3 n 2 [WD Mch] [noting that a policy directive of the

M chi gan Departnent of Corrections defines “Medical Service Provider”
as “[a] physician, physician assistant or nurse practitioner |icensed
by the State of Mchigan or certified to practice wthin the scope of
his/her training”]). 1In ny view, an expert witness retained to render
an opinion as to causation solely for purposes of litigation is not a
“medi cal provider” as that termis commonly understood, and the

di scl osure of such an expert’s report is outside the scope of 22 NYCRR
202. 17 (b).

Second, even if | were to assunme that a retained expert w tness
is sonehow a “nedical provider” within the neaning of 22 NYCRR 202. 17
(b) (1), I would conclude that the regul ation requires a personal
injury plaintiff to provide only the reports of nedical providers who
have “previously treated or exanm ned the party seeking recovery”
(enmphasi s added). Nothing in section 202.17 (b) (1) requires a
personal injury plaintiff to create a report that has not previously
been generated by one of his nedical providers. That interpretation
i s supported by 22 NYCRR 202.17 (g), which outlines the procedure for
a personal injury plaintiff’s subm ssion of supplenental reports when
the plaintiff “intends at the trial to offer evidence of further or
additional injuries or conditions, nonexistent or not known to exist
at the time of service of the original nedical reports.” Subdivision
(g) allows a plaintiff to serve a supplenental nedical report “not
| ater than 30 days before trial” so long as the plaintiff nmakes
hi msel f or herself available for an additional nedical exam nation
“not nore than 10 days” after the service of the supplenmental nedica
report. Although this case does not involve a newinjury or
condition, | see no basis for allowing a plaintiff to introduce
evidence of newinjuries after the initial defense nedical exam nation
but, at the sane tinme, denying himor her the ability to follow the
sanme procedure with respect to a new expert report.

In this case, the majority relies on our decision in Nero v
Kendrick (100 AD3d 1383) for its holding. 1In Nero, this Court
reasoned that the noving “defendants should not be put to the tine,
expense and effort of arranging for and conducting a nedi cal
exam nation of plaintiff without the benefit of reports |inking the
synptonms or conditions of [the injured] plaintiff to [their] alleged
negl i gence” (id. at 1384). However, our decisions here and in Nero
effectively require plaintiffs to incur onerous expert wtness
expenses at an early stage of litigation out of a concern for the

conveni ence of defendants. Such a requirement wll have a chilling
effect on personal injury litigation as law firns representing
plaintiffs will be hesitant to accept new cases if they are required

to retain expert witnesses at the outset of the litigation.

Utimately, 22 NYCRR 202.17 sinply does not address whether a
personal injury plaintiff nmust retain an expert witness to render an
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opi nion on the issue of causation and/or disclose that expert’s report
prior to the defense nedical exam nation. Pursuant to 22 NYCRR 202.1
(d), the provisions of part 202, which includes 22 NYCRR 202. 17,
“shal |l be construed consistent with the [CPLR], and matters not
covered by these provisions shall be governed by the CPLR” The

di scl osure of expert w tnesses is governed by CPLR 3101 (d), which
does not require plaintiffs to provide expert reports prior to defense
nedi cal exam nations. For these reasons, | respectfully dissent and
woul d reverse the order insofar as appealed from based on ny

concl usion that Supreme Court abused its discretion in granting the
notion to conpel and denying the cross notion for inter alia, a
protective order, thus directing plaintiff to obtain and produce an
expert report on the issue of causation prior to the defense nedi cal
exam nation. To the extent that Nero (100 AD3d 1383) hol ds ot herw se,
| conclude that the case was wongly deci ded.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Patricia D
Mar ks, J.), rendered Septenber 20, 1993. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is renmtted to Monroe County Court for further
proceedi ngs in accordance with the follow ng Menorandum Followi ng a
jury trial in 1993, defendant was convicted of nmurder in the second
degree (Penal Law 8 125.25 [1]). On direct appeal, defendant raised a
nunber of contentions, one of which challenged the adm ssibility of
identification testinony admtted at trial. Although we initially
reserved decision and remtted the matter to County Court for a
hearing on the issue whether an identification procedure enpl oyed by
the police was confirmatory (People v Kahley, 214 AD2d 960), we
ultimately affirnmed the judgnment of conviction (People v Kahley, 227
AD2d 934, |v denied 89 Ny2d 925). In 2009, defendant noved for a wit
of error coram nobis, asserting that his appellate attorney was
ineffective for failing to raise an issue on direct appeal that would
have resulted in reversal, i.e., that the court, in violation of CPL
310.30, failed to notify himof the contents of a note received from
the jury during its deliberations. W granted the wit (People v
Kahl ey, 60 AD3d 1438) and now consi der the appeal de novo. On this
appeal , defendant contends, inter alia, that he is entitled to a new
trial due to the court’s failure to conply with CPL 310. 30.

The relevant lawis well settled. CPL 310.30 (1) provides
generally that, upon receiving a note fromthe jury during
del i berations requesting further instruction or information, “the
court must direct that the jury be returned to the courtroom and,
after notice to both the people and counsel for the defendant, and in
the presence of the defendant, nust give such requested information or
instruction as the court deens proper.” |In People v O Rama (78 Ny2d
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270), which was decided two years before defendant’s trial, the Court
of Appeal s provided nore detailed instructions for the handling of
jury notes. The Court advised that, “whenever a substantive witten
jury comruni cation is received by the Judge, it should be marked as a
court exhibit and, before the jury is recalled to the courtroom read
into the record in the presence of counsel. Such a step would ensure
a clear and conplete record, thereby facilitating adequate and fair
appellate review. After the contents of the inquiry are placed on the
record, counsel should be afforded a full opportunity to suggest
appropriate responses . . . [Tlhe trial court should ordinarily
appri se counsel of the substance of the responsive instruction it
intends to give so that counsel can seek whatever nodifications are
deened appropriate before the jury is exposed to the potentially
harnful information. Finally, when the jury is returned to the
courtroom the comruni cation should be read in open court so that the
i ndi vidual jurors can correct any inaccuracies in the transcription of
the inquiry and, in cases where the comuni cati on was sent by an

i ndi vidual juror, the rest of the jury panel can appreciate the

pur pose of the court’s response and the context in which it is being
made” (id. at 277-278). In O Rama, the Court concluded that the trial
court’s failure to disclose the contents of a jury note to defendant
was a node of proceedings error that required reversal even in the
absence of an objection (id. at 279), reasoning that the court’s error
“deprived [defendant] of the opportunity to have input, through
counsel or otherwise, into the court’s response to an inportant,
substantive juror inquiry” (id. at 279-280).

I n subsequent cases, the Court nade clear that not all O Rama
vi ol ations constitute node of proceedings errors (see People v
Ramirez, 15 NY3d 824, 825-826; People v Kisoon, 8 Ny3d 129, 134-135;
People v Starling, 85 Ny2d 509, 516). The only errors that require
reversal in the absence of preservation are those that go to the trial
court’s “core responsibilities” under CPL 310.30, such as giving
notice to defense counsel and the prosecutor of the contents of a jury
note (People v Tabb, 13 Ny3d 852, 853).

Here, after the jury had been deliberating for approximtely two
hours, the court stated on the record, “W have received an additional
note requesting [the testinony of Simmons and Carm chael concerning]
who | eft the house before the shots were fired.” W note that,
al t hough the court referred to an “additional note,” there is no
indication in the record that a prior note had been sent by the jury.
Once the jury was returned to the courtroom the court stated, “Ladies
and gentl enen, the court reporter has been preparing her notes and she
will nowread to you the testinony of Dr. Albert and . . . Rucker.
After that testinmony, we’ll excuse you to have your lunch and to have
the court reporter further prepare her notes and then resunme with the
testimony of the other w tnesses approxi mately one hour later. o
ahead.”

The record reflects that the court reporter then read testinony
of Dr. Albert and Rucker to the jury, but the record does not identify
what portion of the testinony was read. The jury was then excused for
lunch. Approximately an hour and a half later, the jury was returned
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to the courtroomand inforned by the court that the court reporter was
prepared to read the testinony of Simons and Carmichael, as well as
the testinony of Weaver, who testified for the prosecution that he was
wi t h def endant when the fatal shot was fired. The court’s reference
to Weaver’s testinony is the first indication in the record that the
jury had requested a readback of his testinony. The requested
testinony of those three witnesses was read to the jury, which |ater
rendered a guilty verdict.

There can be no dispute that the court failed to foll ow several
of the procedures outlined in O Rana. For instance, the court failed
to mark any of the jury notes as exhibits and did not read the notes
into the record. Defendant, however, did not object to the court’s
handling of the jury notes and, thus, his contention that the court
violated CPL 310.30 is unpreserved for our review (see CPL 470.05
[2]). As defense counsel correctly conceded at oral argunent of this
appeal, the court did not commt node of proceedings errors in failing
to mark the jury notes as exhibits and to read theminto the record.
Because CPL 310. 30 does not mandate the marking and readi ng of notes
into the record, it logically follows that those are not anong the
court’s “core responsibilities” under the statute (Tabb, 13 NY3d at
853; cf. People v Weaver, 89 AD3d 1477, 1478-1479). W perceive no
basis to review defendant’s unpreserved contention as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant neverthel ess contends that he is entitled to a new
trial because the court conmmtted a node of proceedings error for
whi ch preservation is not required in failing to advise himof the
contents of what appears to have been the first note sent by the jury,
i.e., the note requesting a readback of testinmony fromDr. Al bert and
Rucker, and possibly Waver. 1In response, the Peopl e suggest that
notice of the first note was provided to defendant off the record, as
evi denced by the fact that defense counsel remained silent when
informed by the court that it had received an “additional note” to
that sent requesting the testinony of Simobns and Carm chael. Because
the court failed to follow the O Rama procedures, however, it cannot
be said with certainty whet her defense counsel received such notice
off the record, and we decline to resolve the issue based on inference
and conj ect ure.

Because it is unclear fromthe record whet her defendant was
notified of the contents of the jury note or notes requesting a
readback of the testinony of Dr. Al bert, Rucker and Waver, we hold
the case, reserve decision and remt the matter to County Court for a
reconstruction hearing on that issue (see People v Martinez, 186 AD2d
14, 14-15; see generally People v Cruz, 42 AD3d 901, 901; People v
Russo, 283 AD2d 910, |Iv denied 96 NY2d 867).

We agree with the dissent that the core requirenments of CPL
310. 30 are triggered only by a “substantive juror inquiry” (O Rama, 78
NY2d at 280). We further agree that a request by the jury for a
readback of the entire testinony of a witness is not a substantive
i nquiry, inasmuch as the appropriate response fromthe court to such a
note is “obvious” (People v Lockley, 84 AD3d 836, 838, |v denied 17
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NY3d 807; see generally People v Alcide, 95 AD3d 897, 898, |Iv granted
19 NY3d 956 [“Since the jury nerely requested read-backs of certain
trial testinony, the alleged error did not constitute a node of
proceedi ngs error which woul d obviate the preservation requirenent”];
People v Gerrara, 88 AD3d 811, 812-813, |v denied 18 NY3d 957, cert
denied __ US , 133 S & 857; People v Bryant, 82 AD3d 1114, 1115,

| v denied 17 Ny3d 792).

On this record, however, it cannot be determ ned whether the jury
requested the entire testinony of witnesses Dr. Al bert, Rucker and
Weaver. Indeed, the dissent acknow edges as much, stating that “we
can infer fromthe transcript” that the jury requested the entire
testimony of those witnesses. The dissent nust resort to inference
here because, as noted, the court failed to conply with the O Rana
procedures by marking the note as an exhibit and reading it into the
record. In any event, we do not believe that the inference drawn by
the dissent is supported by the transcript.

If the jury requested only a portion of any of the w tnesses’
testinmony, a node of proceedings error would have occurred if the
court failed to notify defense counsel of the jury note, considering
that input from defense counsel would have been hel pful in determ ning
what portions of the testinony should be included in the readback. In
our view, given the inconplete nature of the record, the issue whether
the jurors requested a readback of the entire testinony of the
W tnesses in question also should be resolved at the reconstruction
heari ng, assum ng, of course, that the court first determ nes that
notice of the unrecorded note was not in fact given to defense
counsel

We have reviewed defendant’s remai ning contentions and concl ude
that none warrants nodification or reversal of the judgment.

Al'l concur except SMTH, J.P., and PeraDOrTO, J., who di ssent and
vote to affirmin the follow ng Menorandum W respectfully dissent
i nasmuch as we conclude that there is no need for a reconstruction
hearing with respect to defendant’s unpreserved O Rama contention (see
People v O Rama, 78 NY2d 270). Because we agree with the majority
that the remai nder of defendant’s contentions are without nerit, we
woul d affirmthe judgnment without holding the case and remtting the
matter to County Court for a reconstruction hearing.

Under O Rama and its progeny, when the trial court receives a
“substantive juror inquiry” (id. at 280), CPL 310.30 requires the
court to provide “nmeani ngful notice to counsel of the specific content
of the jurors’ request” (People v Kisoon, 8 NY3d 129, 134; see O Ranm,
78 NY2d at 276). As the Court of Appeals has expl ained, “[t]he point
of [its] decision in ORana . . . was ‘not to mandate adherence to a
rigid set of procedures, but rather to delineate a set of guidelines
calculated to maxim ze participation by counsel at a time when
counsel’s input is nost neaningful, i.e., before the court gives its
formal response’ ” (People v Lykes, 81 Ny2d 767, 769, quoting O Rama
78 NY2d at 278). Thus, the purpose of the notice requirenent is to
“ensure counsel’s opportunity to frane intelligent suggestions for the
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fairest and least prejudicial response . . . to the jury” (Kisoon, 8
NY3d at 134; see O Rama, 78 Ny2d at 277-278). \Where a jury note
“contain[s] a substantive inquiry, the [trial court]’s failure to
provi de counsel an opportunity to participate nmeaningfully in
formulating its response [constitutes] a node of proceedings error
that requires reversal,” even in the absence of preservation (People v
Stocks, 101 AD3d 1049, 1051; see People v Tabb, 13 Ny3d 852, 852).

We conclude that the jury notes at issue, which requested
readbacks of the entire testinony of various w tnesses, were not
substantive in nature and, therefore, did not inplicate the court’s
core responsibilities under CPL 310.30 (see People v Gerrara, 88 AD3d
811, 812-813, |v denied 18 NY3d 957, cert denied = US |, 133 S C
857; People v Bryant, 82 AD3d 1114, 1114, |v denied 17 NY3d 792). The
record reflects that the court received three notes requesting
readbacks of the testinony of five witnesses. The second note
requested the testinony of Simmons and “Carm chael ' s testinony of who
| eft the house before the shots were fired.” The third note requested
Carm chael’s entire testinony. Although the first note was not
summari zed on the record, we can infer fromthe transcript that the
jury requested the testinony of Dr. Albert, Rucker, and Waver. At
12:39 p.m, the court advised the jury that the court reporter “wll
now read to you the testinony of Dr. Albert and . . . Rucker. After
that testinony, we'll excuse you to have your lunch and to have the
court reporter further prepare her notes and then resune with the
testimony of the other witnesses.” The jury was excused at 1:00 p. m
and, in the presence of defendant and defense counsel and outside the
presence of the jury, the court explained that “[a]t this tinme w'll
read M. Simmons’ and [Waver’'s] [testinony] and we’'ll go over
Carm chael’s testinony before the jury hears it.”

When the jury returned to the courtroomat 2:35 p.m, the court
advised the jury that “[a]Jt this time we’ll read the testinony of
[ Waver] for you and . . . Simmons and then we’ll excuse you for a few
monments while we clarify sone issues on the Carm chael testinony.”
After a read back of the testinony of Simobns and Weaver, the court
agai n excused the jury and held a bench conference with counsel,
apparently to determ ne how best to respond to the jury’s request for
a portion of Carm chael’s testinony. Before that response was given,
however, the court received a third note requesting the entirety of
Carm chael ' s testinony, which was then read to the jury.

In our view, inasnmuch as the jury nmerely requested readbacks of
the entire testinony of certain w tnesses, defendant’s contention that
the court did not strictly conply with the procedure set forth in CPL
310.30 required preservation (see Gerrara, 88 AD3d at 812-813; Bryant,
82 AD3d at 1114). Notably, the nature of the jury s inquiries
required no input from defendant or defense counsel in fram ng the
court’s responses thereto. The jury requested readbacks of the
testinmony of five witnesses, and the court responded by reading the
testinony of those witnesses in full.

In sum because “neither defense counsel nor defendant coul d have
provi ded a neani ngful contribution” to the court’s responses to the
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jury notes in question (People v Ochoa, 14 NY3d 180, 188), defendant
“was not denied the opportunity to provide input regarding a
substantive response or re-instruction to the jury” (Lykes, 178 AD2d
927, 927-928, affd 81 Ny2d 767 [enphasis added]) and neither reversal
nor remttal for a reconstruction hearing is required.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered Septenber 29, 2011 in a personal
injury action. The order denied the notion of defendant Ji m Bal
Ponti ac- Bui ck-GMC, Inc. for summary judgnent disnm ssing the conpl aint
and all cross clains against it.

It is hereby ORDERED t hat the order so appealed fromis reversed
on the law wi thout costs, the notion is granted, and the conplaint and
all cross clains agai nst defendant JimBall Pontiac-Buick-GVC, Inc.
are di sm ssed.

Menorandum Plaintiffs commenced this action seeking damages for
injuries sustained by Robert K Mnette (plaintiff) when a parked
vehicle in which he was seated was rear-ended by a vehicle owned by
def endant Jesse L. Ball and operated by defendant Christina L
Trumer. Trumrer had borrowed the vehicle from her boyfriend,
def endant David Leederman, who in turn had been | oaned the vehicle by
JimBall Pontiac-Buick-GVC, Inc. (defendant) whil e defendant was
servicing Leedernman’s pickup truck. In the conplaint, as anplified by
the bill of particulars, plaintiffs assert, inter alia, that defendant
is vicariously liable under Vehicle and Traffic Law 8 388 as a co-
owner of the vehicle involved in the accident. Defendant appeals from
an order denying its notion for summary judgnment dism ssing the
conplaint and all cross clainms against it. W reverse.

On the date of the accident, Leederman brought his pickup truck
to defendant for servicing, and defendant agreed to | oan Leedernan a
vehicle while it repaired his truck. Defendant owned four or five
“l oaner vehicles,” but those vehicles were all wth other custoners at



- 2- 79
CA 12-01274

that time. After Leederman was unable to rent a vehicle froma nearby
rental conpany, defendant’s chief financial officer asked Jesse Ball,
an enpl oyee of defendant and the daughter of defendant’s owner, Janes
Bal |, whether she would be willing to pernmt Leederman to use her
vehicle while his truck was being serviced. She agreed, and Leederman
signed a “rental agreenment” with defendant. Later that evening,
Leederman al |l owed Trummer to drive Jesse Ball’'s vehicle to work,

wher eupon t he subj ect accident took pl ace.

Pursuant to Vehicle and Traffic Law 8§ 388, an owner of a notor
vehicle is vicariously liable for the negligent use or operation of
such vehicl e by anyone operating the vehicle with the owner’s express
or inplied permssion (see 8 388 [1]; A Dan Jiang v Jin-Liang Liu, 97
AD3d 707, 708; Vyrtle Trucking Corp. v Browne, 93 AD3d 716, 717;

M kelinich v Caliandro, 87 AD3d 99, 102). The term “owner” is defined
as “[a] person, other than a lien holder, having the property in or
title to a vehicle . . . The termincludes a person entitled to the
use and possession of a vehicle . . . subject to a security interest

i n anot her person and al so includes any | essee or bailee of a notor
vehicle . . . having the exclusive use thereof, under a | ease or
otherwi se, for a period greater than thirty days” (8 128; see § 388

[3]).

W agree with defendant that it established as a matter of |aw
that it was not the owner of the vehicle involved in the notor vehicle
accident at issue, and that plaintiffs failed to raise a triable issue
of fact with respect to ownership of that vehicle. Plaintiffs concede
that Jesse Ball, not defendant, was the titleholder of the vehicle
(see Zegarowicz v Ripatti, 77 AD3d 650, 652; Them Tuck Chung v Pinto,
26 AD3d 428, 429). Plaintiffs further concede that defendant did not
“hav[e] the exclusive use [of the vehicle], under a | ease or
otherwi se, for a period greater than thirty days” (Vehicle and Traffic
Law 8§ 128; see A Dan Jiang, 97 AD3d at 908; Progressive Hal cyon Ins.
Co. v G aconetti, 72 AD3d 1503, 1506). Plaintiffs contend, however
t hat defendant possessed an unspecified “property interest” in the
vehicle, thus rendering it a “co-owner” within the anbit of Vehicle
and Traffic Law § 388. W reject that contention.

The record establishes that Jesse Ball |eased the vehicle at
i ssue from GVWAC. Although Jesse Ball was an enpl oyee of defendant,
the vehicle was her personal vehicle. Jesse Ball nade the | ease
paynents on the vehicle and paid for the insurance on the vehicle,
whi ch was i nsured under a policy separate fromthat of defendant’s
policy. By contrast, defendant’s |oaner vehicles were owned by
def endant and insured under a policy of insurance issued to defendant.
Further, the record reflects that Jesse Ball’s vehicle was | oaned to
Leeder man under unusual circunstances. After purchasing his pickup
truck from defendant, Leederman di scovered a nunber of problens wth
the truck. Wen Leedernman nmade an appointnent to repair the truck,
def endant assured himthat it would provide himw th a repl acenent
vehicle while his truck was being repaired. At the time Leedernman
dropped off his truck, however, none of defendant’s | oaner vehicles
was avail able, and efforts to secure a rental vehicle for Leedernman
were |ikew se unsuccessful. Only then did defendant approach Jesse
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Ball for perm ssion to use her vehicle, which she granted. Notably,
Jesse Ball testified that she had not previously been asked to | oan
her vehicle to a custoner. W thus conclude that there is no evidence
that Jesse Ball and defendant shared ownership of the vehicle for

pur poses of Vehicle and Traffic Law § 388.

Al t hough the dissent concludes that there are issues of fact
“regardi ng whet her defendant had sufficient ‘use and possession’ of
the vehicle to be considered a co-owner” with Jesse Ball, Vehicle and
Traffic Law 8 388 defines the term“owner” as “a person entitled to
t he use and possession of a vehicle . . . subject to a security
interest in another person” (8 128 [enphasis added]). The record
establishes that it was Jesse Ball, not defendant, who as the |essee
of the vehicle was entitled to its use and possession subject to
GVAC s security interest. Further, there is no record support for the
di ssent’ s assertion that the inclusion of a “stock nunber” for the
vehicle in question is indicative of co-ownership.

Plaintiffs bill of particulars further asserts that defendant
“negligently entrust[ed] the vehicle to an inexperienced and
i nconpetent driver.” W agree with defendant that it is entitled to
summary judgnent dism ssing the conplaint against it insofar as it is
prem sed upon a claimof negligent entrustnent. “To establish a cause
of action under a theory of negligent entrustnent, ‘the defendant nust
: have sone speci al know edge concerning a characteristic or
condition peculiar to the [person to whom a particular chattel is
gi ven] which renders [that person’s] use of the chattel unreasonably
dangerous’ ” (Cook v Schapiro, 58 AD3d 664, 666, |v denied 12 Ny3d
710; see Burrell v Barreiro, 83 AD3d 984, 985-986). Here, there is no
evi dence that defendant possessed any special know edge concerning a
characteristic or condition peculiar to Leederman that rendered his
use of Jesse Ball’'s vehicle unreasonably dangerous (see Burrell, 83
AD3d at 986). Before loaning the vehicle to Leederman, defendant
verified that he had a valid driver’s |icense and recorded Leederman’s
i nsurance and credit card information. Further, Leederman signed a
rental agreenment pursuant to which, inter alia, he affirmed that he
was over the age of 25 and agreed that he would not permt anyone
under 21 years of age to operate the vehicle. Trummer, who was
operating the vehicle at the tinme of the accident, was not with
Leeder man when he was | oaned the vehicle fromdefendant. In
opposition to the notion, plaintiffs failed to raise a triable issue
of fact as to special know edge on the part of defendant and, notably,
they do not address the negligent entrustnent claimin their
respondi ng bri ef.

We therefore reverse the order, grant defendant’s notion, and
dism ss the conplaint and all cross clains against it.

Al'l concur except ScoNlERS and VALENTINO, JJ., who dissent and vote
to affirmin the followi ng Menorandum W respectful ly dissent
because we conclude that, on this record, JimBall Pontiac-Bui ck- GVC,
Inc. (defendant) failed to satisfy its initial burden in noving for
sumary judgnent dism ssing the conplaint and all cross clains agai nst
it of establishing as a matter of law that it was not an owner of the
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vehi cle that rear-ended the parked vehicle in which plaintiff Robert
K. Monette was seated at the tine of this accident (see generally

Al varez v Prospect Hosp., 68 NY2d 320, 324). As a result, we would
affirmthe order denying defendant’s notion.

Vehicle and Traffic Law 8 388 (1) inposes vicarious liability on
“[e]very owner of a vehicle used or operated in this state . . . for
death or injuries to person or property resulting fromnegligence in
the use or operation of such vehicle, in the business of such owner or
ot herwi se, by any person using or operating the same with perm ssion,
express or inplied, of such owner.” “Omer” is defined in Vehicle and
Traffic Law 8 128 in relevant part as “[a] person, other than a lien
hol der, having the property in or title to a vehicle” and “includes a

person entitled to the use and possession of a vehicle . . . subject
to a security interest in another person and al so includes any | essee
or bailee of a notor vehicle . . . having the exclusive use thereof,

under a |lease or otherwise, for a period greater than thirty days”
(emphasi s added). Plaintiffs concede that there is no evidence that
def endant had “the exclusive use” of the vehicle “for a period greater
than thirty days.” |In addition, it is undisputed that the vehicle was
| eased t hrough GVAC, which accordingly had a security interest init.
The question that remains, however, is whether defendant was entitled
“to the use and possession of [the] vehicle” (id.). Although
“Iglenerally ownership is in the regi stered owner of the vehicle or
one hol ding the docunments of title” (Fulater v Palnmer’s Ganite
Garage, Inc., 90 AD2d 685, 685, appeal dism ssed 58 NY2d 826; see
Young v Seckler, 74 AD2d 155, 156-158), the record does not include
either the vehicle's title or the New York State registration. 1In any
event, “a party may rebut the inference that arises from[a title or
registration]” (Fulater, 90 AD2d at 685).

View ng the evidence in the light nost favorable to plaintiffs,
who are opposing defendant’s notion (see generally Victor Tenporary
Servs. v Slattery, 105 AD2d 1115, 1117), we conclude that there are
i ssues of fact regardi ng whet her defendant had sufficient “use and
possession” of the vehicle to be considered a co-owner w th defendant
Jesse Ball. Janes Ball, defendant’s owner and Jesse Ball’s father,
testified at his deposition that, on the day of the accident, “[a]ll
our | oaner cars were out, and the only car we had was ny daughter’s.
So we used that and put it on a | oaner agreenent . . . , sanme as we
woul d any ot her |oaner car that we had.” He also agreed that the
vehicle was fromhis place of business. Although Jesse Ball consented
to the use of the vehicle in this manner, it is unclear whether
def endant obtai ned her perm ssion as a co-owner with equal rights to
possessi on or whether she provided the vehicle to defendant for use in
the context of a bailnent. To the extent that the testinony of Jesse
Bal | and Janes Ball created questions of fact on the issue of
ownership (see Young, 74 AD2d at 159 [Dam ani, J.P., concurring]),
defendant failed to neet its burden, and we need not consider
plaintiffs evidence (see generally Alvarez, 68 Ny2d at 324).

Mor eover, defendant’s notation of a “stock nunmber” for the vehicle in
qguestion on the | oaner agreement |ends further support to plaintiffs’
t heory of co-ownership.
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Def endant further contends that assum ng, arguendo, that it is an
owner of the vehicle, the G aves Anendnent (49 USC 8§ 30106) shields it
fromliability. W conclude that defendant did not neet its initial
burden on that ground “inasnuch as it did not offer conpetent proof
that it was engaged in the business or trade of |easing or renting
not or vehicles” (Cassidy v DCFS Trust, 89 AD3d 591, 591).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Allegany County Court (Thomas P
Brown, J.), rendered Septenber 20, 2010. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a plea
of guilty of burglary in the second degree (Penal Law 8§ 140.25 [2]),
def endant contends that County Court erred in sumarily denying his
notion to withdraw his plea and for the assignment of new counsel.
Wth respect to that part of defendant’s notion to wi thdraw his plea,
we note that a court need only afford a defendant a “reasonabl e
opportunity to present his contentions” (People v Tinsley, 35 Ny2d
926, 927; see People v Allen, 99 AD3d 1252, 1252), and we concl ude
that the court did so here. Further, with respect to the merits of
that part of defendant’s notion to withdraw his plea, his contention
that the plea was coerced by defense counsel is belied by his
statenents during the plea colloquy that no one forced himto plead
guilty and that he was satisfied with the representati on of defense
counsel (see People v Strasser, 83 AD3d 1411, 1411; People v Irvine,
42 AD3d 949, 949, Iv denied 9 NY3d 962). Defendant failed to preserve
for our review his further contention that he was induced to enter his
pl ea by fal se representati ons concerning his mni num sentenci ng
exposure and the pendency of “bail junping” charges against him (see
Peopl e v Al varado, 82 AD3d 458, 458, |v denied 17 Ny3d 791). 1In any
event, there was nothing coercive in any alleged m sstatenent of the
sentencing range by the court, and the record establishes that
def endant potentially faced “bail junping” charges that were
ultimately enconpassed by his plea (see People v Cerveira, 6 AD3d 294,
| v denied 3 NY3d 704).
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Wth respect to that part of defendant’s notion for the
assi gnment of new counsel, the record belies defendant’s contention
t hat defense counsel took a position adverse to that of defendant in
his pro se notion to withdraw the plea, and thus there was no reason
for the court to assign new counsel (see Allen, 99 AD3d at 1252-1253;
Strasser, 83 AD3d at 1411-1412). Indeed, defendant failed to
establish any conflict of interest or other irreconcilable conflict
wi th defense counsel (cf. People v Sides, 75 Ny2d 822, 824-825).

To the extent that defendant’s contention that he was deni ed
ef fective assistance of counsel based on defense counsel’s
participation in the factual conponent of the plea allocution survives
his guilty plea (see generally People v Neal, 56 AD3d 1211, 1211, Iv
deni ed 12 NY3d 761), we reject that contention. The record
denonstrates that the factual conponent of the plea allocution was
performed under the court’s supervision and that defendant’s right to
counsel was adequately saf eguarded (see People v Robbins, 33 AD3d
1127, 1128-1129). To the extent that defendant’s further contention
that he was deni ed effective assistance of counsel based on defense
counsel’s failure to show himthe presentence report survives his
guilty plea (see generally Neal, 56 AD3d at 1211), we |ikew se
concl ude that defendant’s contention lacks nerit. Defendant was not
entitled to review the presentence report inasnmuch as “the record
establ i shes that defendant was represented by counsel and that the
presentence report was revi ewed by defense counsel” (People v June, 30
AD3d 1016, 1017, |v denied 7 NY3d 813, reconsideration denied 7 NY3d
868; see CPL 390.50 [2] [a]; see generally People v Vaughan, 20 AD3d
940, 942, |v denied 5 NY3d 857), and thus it cannot be said that there
was no legitinmate explanation for defense counsel’s alleged deficiency
in failing to showit to him(see generally People v Rivera, 71 Nyad
705, 709).

| nasmuch as the local crimnal court issued a divestiture order
and defendant was held over for grand jury action and executed a
wai ver of indictnment and consent to be prosecuted by a superior court
information, we conclude that defendant’s further contention that the
court had no jurisdiction is without nerit (see People v Barber, 280
AD2d 691, 692, |v denied 96 Ny2d 825; People v Tal ham 41 AD2d 354,
356). Finally, defendant’s contention that he was denied the right to
counsel when he waived a prelimnary hearing before he was assi gned
counsel is without nerit (see People v Kel one, 292 AD2d 640, 641, |v
deni ed 98 Ny2d 677).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Fam |y Court, N agara County (John F
Batt, J.), entered June 13, 2011 in a proceedi ng pursuant to Soci al
Services Law 8 384-b. The order termnated the parental rights of
respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menor andum  Respondent father appeals froman order finding that
he permanently neglected his child and term nating his parental
rights. W reject the father’s contention that Famly Court failed to
consi der the appropriate factors, including the “special circunstances
of an incarcerated parent,” in determining that the child was
permanent |y negl ected (Social Services Law 8 384-b [7] [a]). Indeed,
we agree with the court that the father “has failed to denonstrate any
commtnment to the responsibilities of parenthood and denonstrates a
fundanment al defect in his understandi ng of proper parenting

responsibilities.” The petitioning agency is not required to
“ ‘guarantee that the parent succeed in overcom ng his or her
predi canents’ . . . but, rather, the parent nust ‘assune a neasure of

initiative and responsibility’ ” (Matter of Waytnei B. [Jeffrey B.],
77 AD3d 1340, 1341).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court, Erie
County (Paula L. Feroleto, J.), entered April 5, 2012. The order
conditionally stayed the action.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating condition nunber three and
as nodified the order is affirnmed w thout costs.

Menmorandum  This action arises froman incident in which
plaintiff James Enslie, a British citizen residing in Scotl and,
al | egedly sustained serious physical injuries in England while he was
a passenger on an all-terrain vehicle (ATV) manufactured by defendant
Recreative Industries, Inc. (RIl), a New York entity. RIl noved to
di smiss the action pursuant to CPLR 327 based on the doctrine of forum
non conveni ens, contending that England is the nore convenient forum
Suprene Court granted the notion to the extent that it stayed the
action in Erie County on the conditions that RIl agreed to waive the
right to raise the defenses of lack of jurisdiction and the statute of
limtations in an action to be commenced by plaintiffs in Scotland or
Engl and within 90 days of service of the court’s order or, in the
event of an appeal thereof, within 90 days of service of an order of
the Appellate Division. The court further inposed the condition that
RI I agreed to waive the right to seek any attorney’'s fees or costs in
the action to be conmenced in Scotland or England. RII appeals and
plaintiffs cross-appeal.

Contrary to plaintiffs’ contention on their cross appeal, the
court properly conditionally stayed this action on the ground of forum
non conveniens. As a prelimnary matter, we reject plaintiffs’
contention that the “Governing Law and Jurisdiction” provision in the
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operator’s manual of the ATV contractually binds RIl to submt to the
jurisdiction of the court in Erie County or otherwi se estops RII from
seeking to dism ss the conplaint based upon the ground of forum non
conveni ens. That provision expressly provides that the “parties”
consent to jurisdiction in Erie County, and it is undisputed that the
term*“parties” refers to the owmer of the ATV and RII. It is also
undi sputed that neither plaintiff was the owner of the ATV, and we

t hus conclude as a matter of law that the provision in question does
not apply herein (see generally Tigue v Commercial Life Ins. Co., 219
AD2d 820, 821).

We further conclude that the court properly determ ned that “the
action, although jurisdictionally sound, would be better adjudicated
el sewhere” (Islamc Republic of Iran v Pahlavi, 62 Ny2d 474, 479, cert
denied 469 US 1108). Plaintiffs are both British citizens residing in
Scotland. The accident occurred in England, and other w tnesses,
including the driver of the ATV, are located there. As the trial
court in the federal action between the sanme parties noted, “highly
mat eri al evidence, such as the eyew tness testinony, accident
i nvestigation docunents and w tnesses, the scene of the accident, and
the vehicle itself, which will not be readily within plaintiffs
control in this court, would be nore accessible to both sides in a
British forumi (Enslie v Recreative Indus., Inc., 2010 W 1840311, at
*9 [WD NY], affd 655 F3d 123). Mreover, RII is anenable to service
of process in Scotland or England, and it does not take issue with the
conditions inposed by the court concerning the waiver of defenses
based on jurisdiction and the statute of limtations.

Plaintiffs nevertheless contend that neither Scotland nor Engl and
is an adequate alternative forum because those jurisdictions would not
permt themto retain counsel on a contingency fee basis, would hinder
their right to a jury trial, which would have been guaranteed in Erie
County, and woul d not recogni ze plaintiff wife's cause of action for
| oss of consortium Although various courts have considered the
burden inposed on plaintiffs with respect to the first tw factors
(see e.g. Waterways Ltd. v Barclays Bank PLC, 174 AD2d 324, 328;
Gyenes v Zionist Org. of Am, 169 AD2d 451, 452), we concl ude under
the circunstances of this case that those factors do not warrant
reversal. Wth respect to the third factor, we note that the record
contai ns subm ssions fromplaintiffs and Rl establishing that,
al t hough plaintiff wife could not pursue a cause of action for |oss of
consortiumin Scotland or England, plaintiff husband woul d be
permtted to recover conpensation for the services she provided for
himin tending to his injuries. Courts have concluded under simlar
circunstances that a foreign forumis adequate despite the fact that
it does not recognize such a cause of action (see e.g. Massaquoi v
Virgin Atl. Airways, 945 F Supp 58, 61 [SD NY]; Bell v British
Tel ecom 1995 WL 476684, at *2 [SD NY]; see also Bewers v Anmerican
Honme Prods. Corp., 99 AD2d 949, 949-950, affd 64 NY2d 630). W
| i kewi se reach that conclusion here, particularly in light of the
wel | -established principle set forth by the United States Suprene
Court that the possibility of a change in substantive |aw, even one
that would be | ess favorable to plaintiffs, “should ordinarily not be
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gi ven concl usive or even substantial weight” in the scope of a forum
non conveniens inquiry (Piper Aircraft Co. v Reyno, 454 US 235, 247,
reh denied 455 US 928).

To the extent that plaintiffs contend for the first tine on their
cross appeal that they are entitled to the inposition of additional
condi tions upon the stay, that contention is not properly before us
(see G esinski v Town of Aurora, 202 AD2d 984, 985).

Turning to RI1’s appeal, we conclude that the court erred in
i mposing the condition that RIl may not seek attorney’s fees or costs
in an action brought by plaintiffs in Scotland or England. W
therefore nodify the order accordingly. Pursuant to CPLR 327 (a),
courts are enpowered to “stay or disnmss the action in whole or in
part on any conditions that may be just.” Indeed, in granting notions
under CPLR 327, courts often inpose conditions requiring the
defendants to waive the right to assert a defense based upon | ack of
jurisdiction and/or the statute of limtations (see e.g. Mensah v
Moxl ey, 235 AD2d 910, 912; Dawson v Seenardi ne, 232 AD2d 521, 521,
Dal es v Tiessen, 231 AD2d 920, 920-921). 1In this case, however, we
conclude that the court abused its discretion by infringing on RII’s
substantive right to collect attorney’s fees and costs if it were to
prevail in a “loser pays” jurisdiction such as Scotland or Engl and.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered August 26, 2011. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree,
grand larceny in the third degree and possession of burglar’s tools.

It is hereby ORDERED t hat the judgnent so appealed fromis
af firnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of burglary in the third degree (Penal Law 8§ 140. 20),
grand larceny in the third degree (8 155.35 [1]), and possession of
burglar’s tools (8 140.35), defendant contends that his plea was not
voluntarily and knowi ngly entered. Defendant’s contention is actually
a challenge to the factual sufficiency of the plea allocution and is
not preserved for our review inasnmuch as he did not nove to w thdraw
his plea or to vacate the judgnment of conviction on that ground (see
Peopl e v Lopez, 71 NY2d 662, 665; People v Granger, 96 AD3d 1667,
1667, |v denied 19 Ny3d 1102). Even assumi ng, arguendo, that
defendant’s contention with respect to a coment he made during the
pl ea colloquy “calls into question the voluntariness of the plea” and
thus falls within the narrow exception to the preservation
requi renent, we conclude that County Court properly conducted the
requisite inquiry to clarify that defendant was voluntarily entering
his plea (Lopez, 71 NY2d at 666).

Def endant further contends that the court erred in ordering him
to pay restitution without conducting a hearing. Defendant’s
contention “is not properly before this Court for review because
[ def endant] did not request a hearing to determ ne the [proper anount
of restitution] or otherw se challenge the anount of the restitution
order during the sentencing proceedi ng” (People v Horne, 97 Ny2d 404,
414 n 3; see People v McCarthy, 83 AD3d 1533, 1534, |v denied 17 Ny3d



o 147
KA 11- 01835

819). We decline to exercise our power to review that contention as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]

[a]).

Def endant also failed to preserve for our review his contention
that the court erred in inmposing a collection surcharge of 10% of the
anount of restitution (see CPL 470.05 [2]). A court nust inpose a
surcharge of 5% of the amount of restitution, but an additional
surcharge of up to 5% is permtted “[u]pon the filing of an affidavit
of the official or organization designated pursuant to [CPL 420.10
(8)] denonstrating that the actual cost of the collection and
adm nistration of restitution or reparation in a particul ar case
exceeds five percent of the entire anount of the paynent or the anount
actually collected” (Penal Law 8§ 60.27 [8]). Defendant contends that
the affidavit of the probation officer in this case is insufficient to
warrant the additional surcharge. W disagree with our dissenting
col | eagues that the issue whether a surcharge of 10%is properly
i nposed does not require preservation. Wile this Court has in the
past relied on the illegal sentence exception to the preservation
requi rement of CPL 470.05 (2) when review ng that issue (see People v
Gahrey M O, 231 AD2d 909, 910; see generally People v Seaberg, 74
NY2d 1, 9), nore recent decisions fromthe Court of Appeals have
established that issues regarding restitution require preservation
(see Horne, 97 NY2d at 414 n 3). |In addition, the Court of Appeals
has held that the mandatory surcharge set forth in Penal Law 8§ 60.35
(1) is not part of a sentence (see People v Guerrero, 12 Ny3d 45, 48;
People v Hoti, 12 NY3d 742, 743). Those cases conpel us to concl ude
that an issue regarding a surcharge inposed on restitution pursuant to
Penal Law 8§ 60.27 (8) nust be preserved for our review and that we
cannot rely on the illegal sentence exception to the preservation
requi renent. W decline to exercise our power to review defendant’s
contention as a nmatter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

We reject defendant’s contention that the consecutive sentences
i mposed on his felony convictions are illegal. “[S]entences inposed
for two or nore of fenses may not run consecutively: (1) where a
single act constitutes two offenses, or (2) where a single act
constitutes one of the offenses and a material elenent of the other”
(Peopl e v Laureano, 87 NY2d 640, 643; see Penal Law § 70.25 [2]).
Here, the court properly inposed consecutive sentences on the felony
convi ctions because “[t]he crine of burglary was conpl eted when
defendant entered [the electronics store] with the intent to conmt a
crime [and] [t]he ensuing |larceny was a separate crinme, perpetrated
t hrough defendant’s separate act of stealing property” (People v
Frazier, 16 NY3d 36, 41). W reject defendant’s further contention
that the sentence is unduly harsh or severe, particularly with respect
to the consecutive terms of incarceration (see generally Frazier, 16
NY3d at 41). The consecutive terns of incarceration were part of the
pl ea agreenment, and defendant has a history of burglary and theft
of f enses.

CenTRA, J.P., CARNl and VALENTINO, JJ., concur; FAHEY and SCONI ERS,
JJ., concur in the followi ng Menorandum We concur inasnmuch as we
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respectfully disagree with the conclusion of the majority that

def endant was required to preserve for our review his contention that
the Ontario County Probation Departnent affidavit was inadequate to
support an enhanced surcharge of 10% of the entire anount of
restitution that he was ordered to pay as part of the sentence (see
Penal Law 8§ 60.27 [8]). |In our view, that contention does not require
preservation because “ ‘[a] defendant cannot be deened to have waived
his right to be sentenced as provided by law " (People v Gahrey M Q. ,
231 AD2d 909, 910). Thus, contrary to the view of the majority, we
conclude that we are obligated to address the nerits of defendant’s
contention regarding the sufficiency of the affidavit in question.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Onei da County (Sanuel D. Hester, J.), entered March 23, 2012. The
order, anong other things, denied the notion of plaintiff for a
protective order and denied in part the cross notion of defendant
Chri stopher Vescera for a protective order.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Chri st opher Vescera (defendant) appeal s and
plaintiff cross-appeals froman order denying plaintiff’s notion for a
protective order permtting her to videotape a neuropsychol ogi cal
eval uation (NPE) using a one-way mrror, and denying that part of
defendant’s cross notion to preclude plaintiff’s counsel or other
representative fromattending the NPE. Wth respect to plaintiff’s
notion, we note that there is no express statutory authority to
vi deot ape nedi cal exani nations (see CPLR 3121; 22 NYCRR 202.17;
Lanendol a v Sl ocum 148 AD2d 781, 781, |v dism ssed 74 Ny2d 714), and
vi deot api ng has not been allowed in the absence of “special and
unusual circunstances” (Lanmendola, 148 AD2d at 781). W concl ude t hat
plaintiff failed to establish the requisite special and unusual
ci rcunstances (cf. Msel v Brookhaven Mem Hosp., 134 Msc 2d 73).
Wth respect to defendant’s cross notion, we conclude that Suprene
Court properly determ ned that defendant failed to nake the requisite
positive showi ng of necessity for the exclusion of plaintiff’s counsel
or other representative fromattendi ng the NPE by establishing that
t he presence of such an individual would inpair the validity and
ef fectiveness of the NPE (see Jessica H v Spagnola, 41 AD3d 1261
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1262-1263) .

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from an adjudication of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered May 18, 2009. Defendant was
adj udi cated a youthful offender upon a jury verdict finding her guilty
of endangering the welfare of a child.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma yout hful offender
adj udi cation upon a jury verdict finding her guilty of endangering the
wel fare of a child (Penal Law 8§ 260.10 [1]). W note as background
that, in a prior trial concerning the sanme indictnment, the jury
acquitted defendant of two counts of assault in the first degree under
ci rcunstances evincing a depraved indifference to human life (8 120.10
[3]), each of which arose froma separate incident. The jury,
however, convicted defendant of a third count of that offense, which
arose froma third incident, and one count of endangering the welfare
of a child (8§ 260.10 [1]), which was based upon all three incidents.
Suprenme Court vacated the conviction upon a subsequent CPL article 440
nmotion and directed a new trial upon the remaining assault in the
first degree count and the endangering the welfare of a child count.
Prior to the newtrial, which is at issue here, defendant apparently
nmoved to preclude the prosecution from presenting any evidence with
respect to the two incidents that were the bases for the assault
charges of which she was acquitted (two prior incidents) on the ground
that adm ssion of that evidence was barred by the doctrine of

collateral estoppel. The court indicated that it would not preclude
evi dence of the two prior incidents at that tinme, but would rule upon
any objection nade by defendant during the trial. The court, in

effect, denied defendant’s notion when it permtted the People to
i ntroduce at the new trial evidence concerning the two prior incidents
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over defendant’s objections.

Def endant contends that the court violated the doctrine of
collateral estoppel when it permtted the People to introduce at the
new trial evidence related to the assault charges of which she was
acquitted, i.e., evidence of the two prior incidents. W reject that
contention. “Collateral estoppel originally devel oped in civil
litigation, but it is now clear that the doctrine applies generally to
crimnal proceedings as well” (People v Goodman, 69 Ny2d 32, 37; see
Ashe v Swenson, 397 US 436, 443). *“The doctrine of collateral
estoppel, or issue preclusion, operates in a crimnal prosecution to
bar relitigation of issues necessarily resolved in defendant’s favor
at an earlier trial” (People v Acevedo, 69 Ny2d 478, 484). Thus, the
doctrine applies in a situation such as this, where at a prior trial
there was a m xed verdict in which the jury acquitted a defendant of
certain charges, but was unable to reach a verdict on the remaining
charges (see e.g. People v Marnorato, 138 AD2d 410, 411, |v denied 71

NY2d 970). *“Application of the collateral estoppel doctrine requires
that the court determ ne what the first judgnent deci ded and how t hat
determ nation bears on the later judgment . . . The rule is easily

stated but frequently difficult to inplement because the neaning of a
general verdict is not always clear and m xed verdicts may, at tines,
appear inherently anbi guous. Nevertheless, the court nust assune the
jury reached a rational result . . . , and a defendant claimng the
benefit of estoppel carries the burden of identifying the particular

i ssue on which he [or she] seeks to foreclose evidence and then
establishing that the fact finder in the first trial, by its verdict,
necessarily resolved that issue in his [or her] favor” (Goodnman, 69
NY2d at 40; see e.g. People v Johnson, 14 AD3d 460, 461-462).
“Defendant’s burden to show that the jury's verdict in the prior trial
necessarily decided a particular factual issue raised in the second
prosecution is a heavy one indeed, and as a practical matter severely
circunscribes the availability of collateral estoppel in crimnal
prosecutions . . . ‘[I]t will normally be inpossible to ascertain the
exact inport of a verdict of acquittal in a crimnal trial’ ”
(Acevedo, 69 Ny2d at 487; see People v Cole, 306 AD2d 558, 561, |v
deni ed 100 Ny2d 515; cf. People v Rossi, 222 AD2d 717, 717-718, |v
deni ed 88 Ny2d 884).

Here, we conclude that the court properly deni ed defendant’s
notion to preclude the evidence regarding the two prior incidents.
| nasmuch as the endangering the welfare of a child count of which she
was convicted in the prior trial was based in part on the two prior
incidents that were the bases for the two assault counts of which she
was acquitted, it is possible that the jury in the prior trial
concl uded that defendant was involved in those incidents but that her
actions did not evince a depraved indifference to human life, a
necessary el ement of the assault counts. Consequently, we concl ude
that defendant failed to neet her heavy burden of “establishing that
the fact finder in the first trial, by its verdict, necessarily
resolved that issue in [her] favor” (Goodman, 69 NY2d at 40).

Def endant’ s contention that the evidence is legally insufficient
to support her conviction is not preserved for our review because her
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notion for a trial order of dism ssal “was not specifically directed
at the sanme all eged shortcom ng in the evidence rai sed on appeal”
(People v Brown, 96 AD3d 1561, 1562, |v denied 19 NY3d 1024 [internal
guotation marks omtted]; see People v Myers, 100 AD3d 1567, 1567).

In any event, that contention is without nerit inasnmuch as the

evi dence, viewed in the light nost favorable to the People (see People
v Contes, 60 NY2d 620, 621), establishes that defendant failed to
obtain nmedical treatnment for her infant daughter after she stopped
breat hing (see People v Lewis, 83 AD3d 1206, 1207, |v denied 17 NY3d
797; see generally People v Matos, 19 NY3d 470, 475-477; People v
Mayo, 4 AD3d 827, 827-828). Thus, the evidence is legally sufficient
to support the conviction (see generally People v Bl eakley, 69 Ny2d
490, 495). Additionally, viewing the evidence in light of the

el enents of the crinme of endangering the welfare of a child as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general |y Bl eakl ey, 69 NyY2d at 495).

Contrary to defendant’s further contention, although a
prospective juror initially nmade statenents indicating that she m ght
have “a state of mnd that [was] likely to preclude [her] from
rendering an inpartial verdict based upon the evidence adduced at the
trial” (CPL 270.20 [1] [b]), “she ultimately stated unequi vocally that
she could follow the | aw and be fair and inpartial” (People v
d addi ng, 60 AD3d 1401, 1402, |v denied 12 NY3d 925; see generally
Peopl e v Chanbers, 97 Ny2d 417, 419; People v Arnold, 96 Ny2d 358,
362). Thus, the court did err in denying defendant’s chall enge for
cause to that prospective juror (cf. People v Johnson, 94 Ny2d 600,
614-615) .

We have consi dered defendant’s remai ni ng contentions and concl ude
t hat none requires reversal or nodification of the adjudication.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered June 26, 2008. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
crimnal possession of a weapon in the second degree and crim nal
possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law 8§ 125.25
[1] ), crimnal possession of a weapon in the second degree (8 265.03
[3]), and crimnal possession of a weapon in the third degree (8
265.02 [1]). Defendant failed to preserve for our review his
contention that he was deprived of his constitutional right of
confrontation by County Court’s limtation of his cross-exam nation of
a prosecution witness with respect to the witness’s nental health (see
People v Bryant, 93 AD3d 1344, 1344-1345; People v Bernardez, 63 AD3d
1174, 1175, |v denied 13 NY3d 794; see generally People v Angel o, 88
NYy2d 217, 222). 1In any event, that contention, as well as defendant’s
further contention that the court abused its discretion in precluding
further cross-exam nation about the witness’s nmental health, is
without nmerit. “It is well settled that ‘[a]n accused’s right to
cross-examne witnesses . . . is not absolute’ . . . [and that t]he
trial court has discretion to determ ne the scope of the
cross-exam nation of a witness” (People v Corby, 6 Ny3d 231, 234,
quoting People v WIllians, 81 NY2d 303, 313; see People v Lester, 83
AD3d 1578, 1578, |v denied 17 Ny3d 818; People v Francisco, 44 AD3d
870, 870, |Iv denied 9 Ny3d 1033). Thus, trial courts “retain w de
latitude . . . to inpose reasonable limts on . . . cross-exam nation
based on concerns about, anong other things, harassnent, prejudice,
confusion of the issues, the witness’ safety, or interrogation that is
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repetitive or only marginally relevant” (Delaware v Van Arsdall, 475
US 673, 679; see Francisco, 44 AD3d at 870). A defendant may question
a W tness about his or her nental health or psychiatric history upon a
showi ng that the witness's “capacity to perceive and recall events was
inpaired by a psychiatric condition” (People v Gaffney, 30 AD3d 1096,
1096, |v denied 7 NY3d 789; see People v Baranek, 287 AD2d 74, 78) or
that “such evidence would bear upon [the witness's] credibility or

ot herwi se be relevant” (People v M ddl ebrooks, 300 AD2d 1142, 1143, |v
deni ed 99 NY2d 630 [internal quotation marks omtted]; see People v
Byers, 254 AD2d 494, 494, |v denied 93 Ny2d 1043; People v Knowell, 94
AD2d 255, 260-261). Here, we conclude that defendant failed to make
the requisite showing that the witness in fact had a history of nental
illness or that such evidence woul d bear upon her capacity to perceive
or recall the events at issue (see M ddl ebrooks, 300 AD2d at 1143;
Byers, 254 AD2d at 494; Knowell, 94 AD2d at 261). Defense counsel’s
statenment that the witness was “suffering fromor being treated for
sone variety of nental health issue” was specul ative inasnmuch as it
was based upon the assertions that “everyone” was aware that the

wi tness was taking unspecified “nmental health nedications” and that
the witness reportedly had visited a nobile “nental health unit” some
three nonths after the events at issue. Thus, that statenent was
insufficient to warrant further cross-exam nation regarding the
witness’'s nmental condition (see People v Brown, 24 AD3d 884, 887, |v
deni ed 6 Ny3d 832; cf. Baranek, 287 AD2d at 78-79; People v Knowell,
127 AD2d 794, 794).

We reject the further contention of defendant that the People
committed a Brady violation by failing to disclose the identity of two
witnesses in a tinely manner. “To establish a Brady violation, a
def endant nust show that (1) the evidence is favorable to the
def endant because it is either excul patory or inpeaching in nature;

(2) the evidence was suppressed by the prosecution; and (3) prejudice
arose because the suppressed evidence was material” (People v Fuentes,
12 NY3d 259, 263, rearg denied 13 NY3d 766). W conclude that the

evi dence at issue is not exculpatory in nature and thus does not
constitute Brady material (see generally People v King, 79 AD2d 992,
993). Defendant sought the identity of and contact information for
two witnesses nanmed in a police report. According to the police
report, the relevant witnesses said that they observed a group of five
or six H spanic nales shooting at the victim They descri bed one of

t he suspects as “young” and another of the suspects as a thin H spanic
male with a “poof hairstyle pulled back.” Even assum ng, arguendo,
that those descriptions are inconsistent with defendant’s physi cal
appearance, we note that the witnesses were unable to describe the
remai ni ng menbers of the group, and the w tnesses’ descriptions
therefore did not exclude defendant as a perpetrator (see People v
Chin, 67 Ny2d 22, 33; People v Alvarez, 44 AD3d 562, 563-564, |v
denied 9 Ny3d 1030; People v La Bonbard, 99 AD2d 851, 852-853; cf.
People v Daly, 57 AD3d 914, 915-917, affd 14 NY3d 848). Moreover, we
concl ude that defendant was afforded “a neani ngful opportunity to use
the all egedly excul patory material to cross-exam ne the People’s

Wi t nesses or as evidence during his case” (People v Cortijo, 70 Nyzd
868, 870), but he failed to do so (see People v Chandler, 279 AD2d
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262, 262, |v denied 96 Ny2d 781; see generally People v Nielsen, 67
AD3d 1440, 1440-1441).

Contrary to defendant’s further contention, we conclude that the
court did not abuse its discretion in renmoving himfromthe courtroom
during the prosecutor’s summation. Although a crimnal defendant has
a constitutional right to be present at his or her trial, a defendant
may forfeit that right by engaging in disruptive behavior (see People
v Parker, 92 AD3d 807, 807, |v denied 19 NYy3d 966; People v Sanchez, 7
AD3d 645, 646, |v denied 3 NY3d 681; People v Jackson, 262 AD2d 1031,
1032, Iv denied 94 Ny2d 881). Thus, a defendant “may be renoved from
the courtroomif, after being warned by the trial court, the
di sruptive conduct continues” (People v Joyner, 303 AD2d 421, 421, |v
deni ed 100 Ny2d 563; see CPL 260.20), and that is the case here (see
Par ker, 92 AD3d at 807; Jackson, 262 AD2d at 1032; see al so People v
Mercer, 66 AD3d 1368, 1369, |v denied 13 Ny3d 940).

Finally, we reject defendant’s contention that he was entitled to
an adverse inference charge on the ground that the police failed to
record his interrogation (see People v MM Ilon, 77 AD3d 1375, 1375,
| v denied 16 NY3d 897; People v Holl oway, 71 AD3d 1486, 1487, |v
deni ed 15 NY3d 774; People v Hammons, 68 AD3d 1800, 1801, |v denied 14
NY3d 801).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered February 15, 2011. The judgnent convicted
def endant, upon a jury verdict, of robbery in the third degree,
crimnal mschief in the fourth degree and endangering the wel fare of
a child (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the law by directing that all of the sentences
i nposed shall run concurrently and as nodified the judgnent is
af firmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of robbery in the third degree (Penal Law §
160. 05), crimnal mschief in the fourth degree (8 145.00 [3]), and
two counts of endangering the welfare of a child (8 260.10 [1]), based
upon his theft of two pairs of shoes froma departnment store while his
two young children were present. W reject defendant’s contention
that County Court erred in permtting the store’s security guard to
make an in-court identification of defendant. Even assum ng,
arguendo, that the showup procedure was unduly suggestive, we concl ude
that the People established that the security guard had an i ndependent
basis for his in-court identification (see People v Chipp, 75 Nyad
327, 335, cert denied 498 US 833). The security guard testified that
he observed defendant over the store’s closed-circuit security canera
system for approximately five to eight m nutes under good |ighting
conditions and that he was able to obtain “close ups” of defendant.
The security guard thereafter observed defendant in the parking | ot
during daylight hours for approximately five mnutes, at which point
he was “face to face” wth defendant and cl ose enough to touch him
(Peopl e v Sanchez, 292 AD2d 844, 844, |v denied 98 Ny2d 680 [internal
guotation marks omtted]; see People v Peryea, 239 AD2d 933, 933, |v
deni ed 90 NY2d 909; People v Bostic [appeal No. 2], 222 AD2d 1073,
1073, |Iv denied 88 Ny2d 876; People v Nance, 185 AD2d 610, 610, |v
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deni ed 80 Ny2d 976).

Def endant al so contends that the evidence is legally insufficient
to support the robbery conviction because it did not establish that he
stol e shoes fromthe departnent store. W reject that contention.
“[El]ven in circunstantial evidence cases, the standard for appellate
review of legal sufficiency issues is whether any valid |ine of
reasoni ng and perm ssible inferences could |lead a rational person to
t he concl usi on reached by the [factfinder] on the basis of the
evidence at trial, viewed in the light nost favorable to the People”
(People v Hi nes, 97 Ny2d 56, 62, rearg denied 97 Ny2d 678 [internal
guotation marks omtted]; see People v Danielson, 9 NY3d 342, 349).
The evi dence here included the security guard' s testinony that he
di scovered a new shoe box containing a used pair of shoes in
def endant’ s abandoned shopping cart. He also found a new
“Transformers” shoe box containing a pair of used “Spiderman” sneakers
in the store’s shoe departnment. A police officer testified that, on
the day of the incident, he discovered a pair of new “Transforners”
children’ s sneakers at defendant’s house and observed defendant’s
daught er wearing one new sneaker. W conclude that the evidence,
al though largely circunstantial, could lead a rational person to
concl ude that defendant stole shoes fromthe departnent store.

Addi tionally, even assum ng, arguendo, that a different result would
not have been unreasonabl e, we conclude that, view ng the evidence in
light of the elenents of the crime of robbery in the third degree as
charged to the jury (see Danielson, 9 NY3d at 349), it cannot be said
that the jury failed to give the evidence the weight it should be
accorded (see generally People v Bl eakl ey, 69 NY2d 490, 495).

W reject defendant’s further contention that the crimnal
m schi ef conviction is supported only by inadm ssible hearsay. Any
all eged error of the court in admtting in evidence the credit card
recei pt regarding the paynent for a repair of the victims vehicle,
whi ch was struck and damaged by defendant’s vehicle during the course
of defendant’s flight fromthe store parking |ot (see People v
M chal | ow, 201 AD2d 915, 916-917, |v denied 83 NY2d 874), is harm ess
i nasmuch as the victims testinony established that the cost of the
repair exceeded the statutory threshold (see People v Singleton, 291
AD2d 869, 870, Iv denied 98 NY2d 640).

Defendant’s contention that the court should have conpelled the
testimony of a defense w tness who i nvoked her Fifth Amendnent
privilege against self-incrimnation is |ikewise without nmerit. As a
general rule, a “wtness is the judge of his [or her] right to invoke
the [Fifth Arendnment] privilege” (People v Arroyo, 46 Ny2d 928, 930;
see People v Gines, 289 AD2d 1072, 1073, |Iv denied 97 Ny2d 755). A
witness “may claimthe privil ege based upon the fact that the proposed
testimony would be so inconsistent with prior statenents under oath as
to expose him[or her] to conviction for perjury” (People v Bagby, 65
NY2d 410, 413-414 [internal quotation marks omitted]; see People v
Shapiro, 50 Ny2d 747, 759-760). Here, the wi tness was under
indictrment for perjury stemming fromher allegedly false testinony at
the grand jury proceedings in this matter. Based upon our review of
the court’s questioning of the witness outside the presence of the
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jury and with her counsel present, we perceive no basis to concl ude
that the witness's invocation of the privilege was “clearly
contunmaci ous” (Matter of Gae, 282 NY 428, 434 [internal quotation
marks omtted]; see Gines, 289 AD2d at 1073) or that “the w tness’[s]
answer[s] [could not] subject [her] to prosecution” (State of New York
v Ski bi nski, 87 AD2d 974, 974).

W concl ude, however, that the sentence is illegal insofar as the
court directed that the sentences inposed shall run consecutively to
each other. “Although this issue was not raised before the

[ sentencing] court or on appeal, we cannot allow an [illegal] sentence
to stand” (People v Davis, 37 AD3d 1179, 1180, |Iv denied 8 NY3d 983
[internal quotation marks omtted]; see generally People v More

[ appeal No. 1], 78 AD3d 1658, 1658, |v denied 17 NY3d 798).

“[ S]entences i nposed for two or nore offenses may not run
consecutively: (1) where a single act constitutes two of fenses, or
(2) where a single act constitutes one of the offenses and a materi al
el enent of the other” (People v Ramrez, 89 Ny2d 444, 451 [internal
guotation marks omtted]; see People v Wight, 19 NY3d 359, 363;
Peopl e v Laureano, 87 Ny2d 640, 643; see also Penal Law § 70.25 [2]).
“The defendant benefits if either prong is present, and the
prosecution’s burden is to countermand both prongs” (Wight, 19 NY3d
at 363 [internal quotation marks omitted]).

Here, “the acts which constituted the crime of endangering the
wel fare of a child were not separate and distinct fromthe acts which
constituted the crinmes of” robbery and crimnal m schief (People v
Ni chol s, 35 AD3d 508, 509, |v denied 8 Ny3d 925; see generally
Ram rez, 89 Ny2d at 451). As a result, the sentences inposed on the
robbery and crimnal mschief counts nust run concurrently with the
sentences i nposed on the endangering the welfare of a child counts.
Furthernore, the evidence establishes that, during his flight fromthe
departnment store, defendant “floored” his vehicle in reverse with his
driver’s side door open, striking the security guard as well as the
vehi cl e parked beside his vehicle. Those acts served as the basis for
the crimnal mschief count and for the “use of physical force”
el emrent of the robbery count (Penal Law 8§ 160.00; see 8§ 160.05), and
t hus the sentences inposed on the robbery and the crimnal m schief
counts must al so run concurrently (see generally People v Sturkey, 77
NY2d 979, 980-981; People v Taylor, 197 AD2d 858, 858-859). W
therefore nodify the judgnment accordingly.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered Decenber 20, 2011. The judgnent convicted
def endant, upon his plea of guilty, of arson in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of arson in the second degree (Penal Law 8§ 150.15),
def endant contends that he was deni ed effective assistance of counsel
because defense counsel failed to seek suppression of tangible
evidence and his statenent to the police and to advise himof certain
rights forfeited as a consequence of his plea. That contention
survives his guilty plea only insofar as he asserts that “the plea
bar gai ni ng process was infected by [the] allegedly ineffective
assi stance or that defendant entered the plea because of his
attorney[’s] allegedly poor performance” (People v Robinson, 39 AD3d
1266, 1267, |lv denied 9 NY3d 869 [internal quotation marks omtted];
see People v Culver, 94 AD3d 1427, 1427-1428, |v denied 19 NY3d 1025;
Peopl e v Bet hune, 21 AD3d 1316, 1316, |Iv denied 6 NY3d 752; see also
People v Strickland, 103 AD3d 1178, __ ). Defendant’s contention with
respect to ineffective assistance of counsel, however, concerns
matters outside the record and thus nust be raised by way of a notion
pursuant to CPL article 440 (see Strickland, 103 AD3d at __ ; see al so
People v Wllianms, 48 AD3d 1108, 1109, |v denied 10 NY3d 872). The
further contention of defendant that his plea was not know ngly,
intelligently or voluntarily entered is not preserved for our review
because defendant failed to nove to withdraw the plea or to vacate the
j udgnment of conviction on that ground (see People v Mntanez, 89 AD3d
1409, 1409; People v Connolly, 70 AD3d 1510, 1511, |v denied 14 NY3d
886). In any event, we conclude that defendant understood the nature
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and consequences of the plea and that it was knowingly, intelligently
and voluntarily entered (see People v Wiite, 85 AD3d 1493, 1494;
Peopl e v Watkins, 77 AD3d 1403, 1403-1404, |v denied 15 NY3d 956).

Def endant’ s contention that he was not credited for jail tinme that he
served before entering his plea is not properly raised on direct

appeal fromthe judgnment of conviction and instead the proper
procedural vehicle is a CPLR article 78 proceeding (see People v
Person, 256 AD2d 1232, 1232-1233, |v denied 93 NY2d 856; People v
Searor, 163 AD2d 824, 824, |v denied 76 Ny2d 896). Finally, under the
ci rcunst ances here, the sentence is not unduly harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Suprene Court, N agara County
(Frank Caruso, J.), entered Decenber 9, 2011 in a divorce action. The
j udgnment, anong ot her things, adjudged that plaintiff pay child
support to defendant in the amount of $275 per week.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the 5th and 17th decretal
par agr aphs and providing that defendant shall receive one half of the
val ue of the Investacorp account as of the date of the comencenent of
this action and as nodified the judgnent is affirmed w thout costs,
and the matter is remtted to Suprenme Court, N agara County, for
further proceedings in accordance with the foll ow ng Menorandum
Def endant wi fe appeals froma judgnent that, inter alia, dissolved the
parties’ marriage on the ground of cruel and i nhuman treatnent,
awar ded the wi fe mai ntenance and child support, and distributed the
marital property. Contrary to the wife' s contention, we concl ude that
Suprenme Court did not err in inputing annual incone in the anmount of
$20, 000 to her for purposes of calculating child support and
mai nt enance. “Courts have considerable discretionto . . . inpute an
annual incone to a parent” (Juhasz v Juhasz, 59 AD3d 1023, 1025, |v
di sm ssed 12 NY3d 848 [internal quotation marks omtted]; see lrene v
I rene [appeal No. 2], 41 AD3d 1179, 1180), and a court’s inputation of
income will not be disturbed so long as there is record support for
its determ nation (see Sharlow v Sharlow, 77 AD3d 1430, 1431; Juhasz,
59 AD3d at 1025). Here, we conclude that the court did not abuse its
discretion in determning that the wife is capable of earning $20, 000
a year based upon her education, qualifications, enploynment history,
past incone, and denonstrated earning potential (see Filiaci v
Filiaci, 68 AD3d 1810, 1811; Matter of Hurd v Hurd, 303 AD2d 928, 928;
Mayl e v Mayl e, 299 AD2d 869, 869).

We agree with the wife, however, that the court erred in failing
to distribute certain marital assets, i.e., an investnent account, a
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403-b deferred conpensation account, and plaintiff husband’ s
preretirenent death benefits. Wth respect to the investnent account,
which the parties referred to as the “lnvestacorp account,” there is
no question that those funds constitute marital property. Both
parties testified at trial that they refinanced the marital hone in
the spring of 2008, a few nonths before commencenent of the divorce
action, and invested the proceeds fromthe refinancing in the stock
mar ket. I ndeed, the husband acknow edged at trial that the

| nvest acorp account shoul d be divided equally between the parties
after he is reinbursed fromthat account for the anmount he paid for
the parties’ custodial evaluator. The court, however, awarded the
entire account balance to the husband on the ground that “the
testinony and evidence is not enough to award the bal ance of said
account to the [wfe].” Were, as here, however, the property at
issue is held jointly, “an equal disposition of that property should
be presunptively in order, with the burden on the party seeking a
greater share to establish entitlenent” (Al an D. Schei nkman, Practice
Comment ari es, MKinney's Cons Laws of NY, Book 14, Donestic Rel ations
Law C236B: 33; see Diener v Diener, 281 AD2d 385, 386; see generally
Swett v Swett, 89 AD3d 1560, 1561-1562). Here, the husband did not
overcome the presunption that the jointly titled property, i.e., the
| nvest acorp account, should be divided equally between the parties
(see generally Murray v Murray, 101 AD3d 1320, 1321; Marshall v
Marshal |, 91 AD3d 610, 612; Ponzi v Ponzi, 45 AD3d 1327, 1327-1328;
Boardman v Boardman, 300 AD2d 1110, 1110). Thus, we agree with the
wi fe that the court should have equitably distributed that narital
asset (see Leeds v Leeds, 281 AD2d 601, 601-602, appeal dism ssed 96
NY2d 858, |v denied 97 NY2d 602). W therefore nodify the judgnment by
vacating the 17th decretal paragraph and directing that the w fe shal
recei ve one half of the value of the Investacorp account as of the
date of the commencenent of this action (see generally Mody v

Sor oki na, 40 AD3d 14, 20-21, appeal dism ssed 8 NY3d 978,

reconsi deration denied 9 NY3d 887; Bennett v Bennett, 13 AD3d 1080,
1082- 1083, |v denied 6 NY3d 708).

We |ikewi se agree with the wife that at |east a portion of the
husband’ s 403-b account is marital property subject to equitable
distribution and that the court therefore erred in failing to
distribute that asset (see Roehmholdt v Russell, 272 AD2d 938, 940;
see generally Rosenkrantz v Rosenkrantz, 184 AD2d 478, 479-480; Matter
of Trickel v Trickel, 88 AD2d 741, 742). The husband nmade
contributions to that account from his wages during the course of the
marri age and thus, as the husband acknow edged at trial, the account
shoul d be divided equitably “pursuant to the forrmulas outlined by the
courts” (see DeLuca v DeLuca, 97 Ny2d 139, 144; see generally Nugent-
Schubert v Schubert, 88 AD3d 967, 968). W therefore remt this
matter to Supreme Court for equitable distribution of the husband s
403-b account (see Roehmhol dt, 272 AD2d at 940).

We further agree with the wife that the court erred in failing to
equitably distribute the husband’ s in-service death benefit, which was
provi ded through the teacher retirenent system It is well settled
t hat enpl oynent - based death benefits that accrue during the marriage
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are marital property subject to equitable distribution (see e.g. Ndulo
v Ndul o, 66 AD3d 1263, 1264; Spilman-Conklin v Conklin, 11 AD3d 798,
802; see generally Donestic Relations Law 8§ 236 [B] [1] [c]; Kazel v
Kazel , 3 NY3d 331, 334-335; Myjauskas v Maj auskas, 61 Ny2d 481, 489-
491; Cow ey v Cow ey, 15 AD3d 974, 976) and, contrary to the husband’ s
contention, the court’s award to the wife of a share of the husband’s
pensi on does not evidence its intent to grant the husband sol e
possession of his death benefit. Rather, it appears fromthe record
that the court sinply failed to consider the husband’ s preretirenent
death benefit when it equitably distributed the parties’ assets (see
general |y Rosenkrantz, 184 AD2d at 479-480; Trickel, 88 AD2d at 742).
We thus also remit this matter to Suprene Court for a determ nation of
the value of the death benefit at the tinme of the commencenent of this
action and for the equitable distribution thereof (see generally
McDonal d v McDonal d, 275 AD2d 1037, 1038; Roehmhol dt, 272 AD2d at 940;
Kni ght v Knight, 258 AD2d 955, 956). W note that, although the wfe
in her brief requested remttal of this matter for equitable

di stribution of certain nutual funds, which the parties referred to as
t he “Equi ne Fi nanci al /Washi ngton Funds,” the wi fe conceded at oral
argurment that those funds are the sane as the | nvestacorp account.

The wife further contends that the court abused its discretion in
failing to award her any portion of the husband’ s enhanced earni ngs
fromhis master’s degree, which he earned in part during the marriage.
W agree, and we therefore remt this matter to Suprene Court for a
determ nation of the appropriate percentage of those enhanced earni ngs
t hat should be awarded to the wife. The record before us establishes
that, at the very least, the wife nade a “nodest” contribution toward
t he husband s attai nment of a nmaster’s degree and thus that she is
entitled to sone portion of his enhanced earnings (Gallagher v
Gal | agher, 93 AD3d 1311, 1314, Iv denied in part and dism ssed in part
19 NY3d 1022 [internal quotation marks omtted]; see Martinson v
Martinson, 32 AD3d 1276, 1277; Schiffmacher v Schiffmacher, 21 AD3d
1386, 1387). Indeed, the record denonstrates that the parties married
shortly after the wife graduated fromcollege and that, at the tine,

t he husband was teaching high school and had five years in which to
obtain his master’s degree. The wife testified that she put her own
master’ s degree “on hold” while the husband pursued his degree.
During that period of tinme, the wife substitute taught, perforned
househol d duties, and assisted the husband with his course work. 1In
addition, the wife testified that she hel ped the husband by taking
over his swimclub, planning practices for the varsity swmteans he
coached, and volunteering to coach those teans for himseveral tines a
week. Moreover, from 2000 through 2002, the wife worked part-tine as
t he head coach of a university swmteamand, from 2001 until My
2002, when the parties’ first child was born, she worked full-tinme as
an el enmentary school teacher

Wth respect to the wife’s contention concerning the award of
child support, we note that we are unable to ascertain fromthe record
before us how the court calculated the child support award in the
amount of $275 per week and whether, as the wife contends, the court
deduct ed mai ntenance fromthe husband s i nconme before cal culating his
child support obligation (see Donestic Relations Law § 240 [1-b] [Db]
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[5] [vii] [C]). W therefore further nodify the judgnent by vacating
the 5th decretal paragraph, and we remt this matter to Suprene Court
to determ ne the anount of the husband s child support obligation in
conpliance with the Child Support Standards Act (see Vanyo v Vanyo, 79
AD3d 1751, 1752; WMatter of MIler v MIller, 55 AD3d 1267, 1268-1269;
Stanley v Hain, 38 AD3d 1205, 1206-1207). Finally, the wi fe contends
that the court erred in failing to award her a noney judgnent for
amounts owed by the husband to her pursuant to an order requiring him
to pay $200 per week toward groceries during the pendency of this
action. W conclude that the court failed to determ ne what anounts,
if any, the husband owes to the wife for arrears with respect to that
order (grocery arrears). The wife contended that, as of March 2010,

t he husband owed her $9,519.45 in grocery arrears, while the husband
asserted at trial that he satisfied the order in full by making
paynents to the wife and by purchasing groceries for her. |n support
of that assertion, the husband subnitted copi es of checks he sent to
the wife, receipts fromrestaurants, and receipts for purchases of
groceries and m scel | aneous household itens dated from Decenber 29,
2008 until June 14, 2010. Many of the receipts relate to purchases of
non-grocery itens or purchases nade at fast-food establishnments, and
it is not evident fromthe record whether the husband’ s in-kind

pur chases coupled with the paynents he made to the wife satisfied his
grocery obligation in full. W therefore remt this matter to Suprene
Court to determ ne the amobunt of the grocery arrears, if any, owed to
the wife and to award an appropriate noney judgnment for any such
arrears (see generally LiGeci v LiGeci, 87 AD3d 722, 726-

727, Binette v Binette-Acker, 18 AD3d 589, 590; Lesch v Lesch, 201
AD2d 900, 901, |v dism ssed 87 NY2d 1055).

Finally, we note that, upon remttal, the court should hold a
hearing with respect to the various issues to be decided, if
necessary.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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ABBOIT BROS. || STEAK OUT, | NC.
DEFENDANT- APPELLANT.

PETRALI A, WEBB & O CONNELL, P.C., ROCHESTER (ARNOLD R PETRALI A OF
COUNSEL), FOR DEFENDANT- APPELLANT.

HALL AND KARZ, CANANDAI GUA (PETER ROLPH OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Ontario County
(Frederick G Reed, A J.), entered February 15, 2012. The order,
anong ot her things, denied the notion of defendant for summary
j udgment di sm ssing the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Memorandum  Plaintiff comenced this action for, inter alia,
specific performance of an option to purchase real property contained
in the parties’ |ease agreenent. In a prior appeal, this Court
nmodi fied the order of Supreme Court by granting plaintiff’s cross
notion for specific performance of the option to purchase and
directing the parties to obtain a third appraisal to establish the
price of the subject real property, including the building |ocated
t hereon (property) (Tsoulis v Abbott Bros. Il Steak Qut, Inc., 82 AD3d
1612, 1612). Thereafter, defendant noved for summary judgnment
di sm ssing the conplaint, contending that plaintiff forfeited his
rights under the option to purchase by failing to pay rent for the
property after August 2011 and by all egedly damagi ng the property by,
inter alia, renoving fixtures and equi pnent. Plaintiff cross-noved
for summary judgnment on the conplaint and for an order directing that
he is entitled to specific perfornmance of the option to purchase and
to an appraisal of the property in conpliance with this Court’s prior
order (id. at 1614). The court denied the notion and granted the
cross notion, and defendant appeal s.

We note as background that, on August 22, 2011, defendant’s
attorney sent a letter to plaintiff’s attorney in which he asserted
that plaintiff never signed a | ease renewal with respect to the
property and that, even if a | ease renewal had been signed, the
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renewal term woul d have expired on July 31, 2011 (August 2011 letter).
Therefore, according to defendant, plaintiff was a “hol dover” tenant
having a “nmonth[-]to[-]month” tenancy. The record denonstrates that
plaintiff continued to occupy the property and to pay rent until
August 25, 2011

Not wi t hst andi ng t he August 2011 letter, defendant contends that
plaintiff breached the option to purchase and forfeited his rights
t hereunder by failing to pay rent after August 2011. W reject that
contention. In our previous order, we determned that plaintiff had
validly exercised the option to purchase and that plaintiff was stil
obligated to pay rent pursuant to the | ease agreenent, which did not
merge with the purchase contract for the property (id. at 1613; see
Bostwi ck v Frankfield, 74 Ny 207, 212-213). Inasnmuch as defendant
notified plaintiff that the | ease agreenent had expired and that
plaintiff’s tenancy continued on only a nonth-to-nonth basis,
plaintiff was not obligated to pay rent after August 25, 2011, i.e.,
the date he vacated the property, and thus plaintiff did not breach
the option to purchase by failing to make such paynents.

We reject defendant’s further contention that the court erred in
denying its notion because plaintiff danaged the property by, inter

alia, renoving fixtures and equipnent. Initially, we note that
def endant has not asserted a counterclaimw th respect to the all eged
damages to the property. 1In any event, plaintiff submtted conpetent

evi dence di sputing defendant’s danmage clains and thus raised triable

i ssues of fact on the notion. Further, plaintiff submtted the expert
affidavit of an apprai ser who opined that, notw thstandi ng defendant’s
damage clains, the real property and contents of the building could
still be valued and apprai sed as of 2004—a date preceding those clains
and accepted by defendant.

We have revi ewed defendant’s remai ni ng contentions and concl ude
that they are without nerit.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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FRONTI ER SKYDI VERS, |NC., HOLLANDS | NTERNATI ONAL
FI ELD Al RPORT, AL HOLLANDS, DAYSTAR TRADI NG &
VENTURES, LLC, PAUL GATH,

DEFENDANTS- APPEL LANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

DI XON & HAM LTON, LLP, GETZVILLE (M CHAEL B. DI XON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS FRONTI ER SKYDI VERS, | NC. AND PAUL
GATH.

STEPHENS & STEPHENS, LLP, BUFFALO (R WLLI AM STEPHENS OF COUNSEL),
FOR DEFENDANTS- APPELLANTS- RESPONDENTS HOLLANDS | NTERNATI ONAL FI ELD
Al RPORT AND AL HOLLANDS.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO ( BRADLEY A. HOPPE OF
COUNSEL), FOR DEFENDANT- APPELLANT- RESPONDENT DAYSTAR TRADI NG &
VENTURES, LLC

FEROLETO LAW BUFFALO (PAUL B. BECKER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal s and cross appeal froman order of the Supreme Court, Erie
County (John L. Mchal ski, A J.), entered January 5, 2012. The order
di sm ssed plaintiff’'s cause of action for gross negligence and
ot herwi se denied the nmotions of defendants to dism ss the anmended
conpl ai nt.

It is hereby ORDERED that said appeals and cross appeal are
unani nously di sm ssed without costs.

Sanme Menorandumas in Tiede v Frontier Skydivers, Inc. ([appeal
No. 2] _ AD3d __ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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FRONTI ER SKYDI VERS, |NC., HOLLANDS | NTERNATI ONAL
FI ELD Al RPORT, AL HOLLANDS, DAYSTAR TRADI NG &
VENTURES, LLC, PAUL GATH,

DEFENDANTS- APPEL LANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

DI XON & HAM LTON, LLP, GETZVILLE (M CHAEL B. DI XON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS FRONTI ER SKYDI VERS, | NC. AND PAUL
GATH

STEPHENS & STEPHENS, LLP, BUFFALO (R WLLI AM STEPHENS OF COUNSEL),
FOR DEFENDANTS- APPELLANTS- RESPONDENTS HOLLANDS | NTERNATI ONAL FI ELD
Al RPORT AND AL HOLLANDS.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO ( BRADLEY A. HOPPE OF
COUNSEL), FOR DEFENDANT- APPELLANT- RESPONDENT DAYSTAR TRADI NG &
VENTURES, LLC

FEROLETO LAW BUFFALO (PAUL B. BECKER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal s and cross appeal froman order of the Supreme Court, Erie
County (John L. Mchal ski, A.J.), entered March 20, 2012. The order
di sm ssed plaintiff’'s cause of action for gross negligence and
ot herwi se denied the nmotions of defendants to dism ss the anmended
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Mermorandum  Plaintiff commenced this negligence action seeking
damages for injuries she sustained when a plane in which she was a
passenger crashed shortly after takeoff from defendant Hol | ands
International Field Airport (Hollands Airport), which is allegedly
owned and operated by defendant Al Hollands. The plane was owned by
def endant Daystar Trading & Ventures, LLC (Daystar) and was operated
by defendant Paul Gath, a pilot for defendant Frontier Skydivers, Inc.
(Frontier). A week before the accident, plaintiff had enrolled in a
one- hour course on skydiving provided by Frontier and signed a rel ease
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of liability and assunption of risk agreenent (release agreenent).
Pursuant to the rel ease agreenent, plaintiff assuned the risk of any
injuries resulting fromher participation in “parachuting activities”
and agreed to rel ease the “Rel eased Parties” fromliability “for
injuries or damages arising out of [her] participation in ‘parachuting
activities’: even if caused by [negligence] . . . or other fault of
‘Rel eased Parties.” " The “Rel eased Parties” include Frontier and
Hol | ands Airport together with their owners, instructors, agents,
enpl oyees, pilots and aircraft owners. On the date of the accident,
plaintiff had returned to Hollands Airport to performa tandem
skydiving junp with a Frontier instructor, but the plane crashed
before she was able to conplete her junp.

Hol  ands Airport, Hollands, Gath, Frontier, and Daystar
(collectively, defendants) noved to dismss plaintiff’s anmended
conpl aint pursuant to CPLR 3211. Suprenme Court granted the notions in
part by dism ssing the cause of action for gross negligence and
ot herwi se denied the notions. Defendants appeal, and plaintiff cross-
appeal s.

W note at the outset that the order in appeal No. 1 is
superceded by the subsequent order in appeal No. 2 (see Foster v
Kanous, 24 AD3d 1205, 1205; Matter of Eric D. [appeal No. 1], 162 AD2d
1051, 1051). We therefore dism ss defendants’ appeals and plaintiff’s
cross appeal fromthe order in appeal No. 1 (see Foster, 24 AD3d at
1205; Eric D., 162 AD2d at 1051) and, in the exercise of our
di scretion, we treat the notices of appeal fromthe order in appeal
No. 1 of Frontier, Gath, Hollands Airport, and Hollands as valid and
deemthe appeals as taken fromthe order in appeal No. 2 (see Foster,
24 AD3d at 1205).

On their appeals, defendants contend that the court erred in
failing to dism ss the anmended conplaint in its entirety because the
rel ease agreenment bars plaintiff’s clainms and General Cbligations Law
§ 5-326 does not render the rel ease agreenent void. W reject that
contention. Defendants assert that section 5-326 does not apply here
because Frontier is an instructional facility, rather than a
recreational facility. Were a facility is “used for purely
i nstructional purposes,” section 5-326 is inapplicable even if the
instruction that is provided relates to an activity that is
recreational in nature (Bacchiocchi v Ranch Parachute C ub, 273 AD2d
173, 175; see MIlan v Brown, 295 AD2d 409, 411; cf. Debell v
Wel |l bridge Cub Mgt., Inc., 40 AD3d 248, 249-250). “ln assessing
whether a facility is instructional or recreational, courts have
exam ned, inter alia, the organization’s nane, its certificate of
incorporation, its statenment of purpose and whether the noney it
charges is tuition or a fee for use of the facility” (Lenvine v
Cornell Univ., 2 AD3d 1017, 1019, Iv denied 2 Ny3d 701). On a notion
to dismss pursuant to CPLR 3211, a court “may . . . consider
affidavits and other evidentiary material to ‘establish conclusively
that plaintiff has no cause of action” ” (Mantione v Crazy Jakes,
Inc., 101 AD3d 1719, 1720). W conclude that Frontier’s facility is
not used purely for instructional purposes based upon our review of
Frontier’s certificate of incorporation, including the statenent of
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pur pose contained therein; the services for which plaintiff paid a
fee, i.e., whether she paid for a course of instruction or for use of
the facilities; as well as the other evidence submtted by defendants.
Thus, defendants have failed to establish as a matter of |aw that
General Obligations Law 8 5-326 does not apply here (see generally
Bacchi occhi, 273 AD2d at 174-175; Rogow cki v Troser Myt., 212 AD2d
1035, 1035; Wirzer v Seneca Sport Parachute C ub, 66 AD2d 1002, 1003)
and have failed to establish conclusively that plaintiff has no cause
of action.

On cross appeal, plaintiff contends that the court inproperly
di sm ssed her cause of action alleging gross negligence. W reject
that contention. Even “accept[ing] the facts as alleged in the
[ anended] conplaint as true [and] accord[ing] plaintiff[] the benefit
of every possible favorable inference” (Leon v Martinez, 84 Ny2d 83,
87), we conclude that plaintiff has not alleged conduct on the part of
defendants that “evinces a reckless disregard for the rights of others
or smacks of intentional wongdoing” (Col naghi, U S A v Jewelers
Protection Servs., 81 Ny2d 821, 823-824 [internal quotation nmarks
omtted]). Thus, the court properly granted that part of defendants’
notions to dism ss the gross negligence cause of action.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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RI CHARD BAI LEY, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered June 6, 2011. The judgnent convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of two counts of sexual abuse
in the first degree (Penal Law 8§ 130.65 [1]). Contrary to defendant’s
contention, the record establishes that he know ngly, voluntarily and
intelligently waived his right to appeal (see generally People v
Lopez, 6 NY3d 248, 256). That valid waiver forecloses defendant’s
chall enge to the severity of the sentence (see id. at 255; see
general ly People v Lococo, 92 NY2d 825, 827; People v Hidalgo, 91 Nvad
733, 737).

I n appeal No. 2, defendant appeals froma judgnent convicting him
upon a jury verdict of failing to register internet identifiers as a
sex offender (Correction Law 88 168-f [4]; 168-t). As part of his
pl ea bargain with respect to the conviction that is the subject of
appeal No. 1, defendant agreed to waive his right to appeal fromthe
judgnent of conviction in appeal No. 2. Thus, defendant’s know ng,
voluntary, and intelligent waiver of the right to appeal in appeal No.
1 enconpassed his right to appeal his conviction in appeal No. 2.
That valid waiver forecloses our review of his contention that the
verdict is against the weight of the evidence (see People v Allick, 72
AD3d 1615, 1616; People v Dickerson, 309 AD2d 966, 967, |v denied 1
NY3d 596), his challenges to various rulings made by County Court
during trial (see Allick, 72 AD3d at 1616), his challenges to the
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court’s suppression ruling (see People v Kenp, 94 Ny2d 831, 833), and

his challenge to the severity of the sentence (see generally Lopez, 6

NY3d at 255). Finally, to the extent that defendant contends that the
sentence inposed is illegal, that contention survives his valid waiver
of the right to appeal (see People v Seaberg, 74 Ny2d 1, 9). W

concl ude, however, that the sentence is |egal

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( CHRI STOPHER HAMVOND OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered July 16, 2010. The judgnent convicted
def endant, upon a jury verdict, of crimnal sale of a controlled
substance in the third degree (two counts), crimnal possession of a
controll ed substance in the third degree (two counts), unlawful
possessi on of mari huana and crimnally using drug paraphernalia in the
second degr ee.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Ontario County Court for
further proceedings in accordance with the foll ow ng Menorandum
Def endant appeals froma judgnment convicting himupon a jury verdict
of, inter alia, two counts each of crimnal sale of a controlled
substance in the third degree (Penal Law 8§ 220.39 [1]) and crim nal
possession of a controlled substance in the third degree (8§ 220.16
[1]). Defendant’s contention that the evidence is legally
insufficient to support the conviction of those counts is preserved
for our review only insofar as he contends that the two nmain
prosecution witnesses were not credible (see People v G ay, 86 Ny2d
10, 19), and that contention is wthout nerit (see People v More
[ appeal No. 2], 78 AD3d 1658, 1659). The rel evant wi tnesses’
testimony was not “incredible as a matter of |aw inasnmuch as it was
not . . . manifestly untrue, physically inpossible, contrary to
experience, or self-contradictory” (People v Harris, 56 AD3d 1267,
1268, |v denied 11 NY3d 925).

We reject defendant’s contention that County Court erred in
denying his Batson challenge. The prosecutor provided race-neutral
reasons for exercising a perenptory challenge with respect to the
prospective juror, i.e., that the juror had a | aw degree and he did
not want jurors with [ aw degrees on the panel (see People v Ardrey, 92
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AD3d 967, 969, |v denied 19 NY3d 861), and that she worked as a human
rights specialist, which the prosecutor perceived as a career
indicating a bias in favor of the defense (see People v Tucker, 256
AD2d 1019, 1020). The court properly determ ned that the proffered
reasons were not pretextual (see People v Johnson, 74 AD3d 1912, 1913;
Peopl e v Sanpson, 74 AD3d 1866, 1867, |v denied 15 NY3d 923).

Contrary to defendant’s further contention, the court properly
denied his notion for a mstrial, which was based on all egati ons of
prosecutorial m sconduct during summation. In his opening statenent,
defense counsel told the jurors that they would “see a | ot of sharks”
during the trial. In his summation, defense counsel said “l prom sed
you sharks and we got sharks,” and then said that two of the
prosecution witnesses were sharks. In response, the prosecutor said
“[s]harks are predators. Sharks take advantage of smaller, weaker
fish. That is the shark right there, (IND CATING.” Later, he said
“[t]he only shark—well, there’s two | guess you could say, but they're
sitting on that side of the Courtroom They didn't take that w tness
stand like [two prosecution witnesses] did and tell you the truth.”

Def ense counsel objected and noved for a mistrial. The court issued a
curative instruction that the jury was to disregard the prosecutor’s
“comment that there’s two sharks sitting over there and further

di sregard the comment that they didn't take the witness stand. You
are instructed to disregard that. Cbviously the reference was to

[ d] ef endant and [ defense counsel], and obviously [defense counsel]
doesn’t have to testify. He is not a witness in this case.” Although
defendant did in fact testify, we conclude that the court should have
instructed the jury that defendant was not required to do so and that

t he Peopl e bore the burden of proof (see People v Peterson, 71 AD3d
1419, 1420, |v denied 14 NY3d 891). Neverthel ess, we conclude that
the prosecutor’s comments were not so egregious as to deny defendant a
fair trial (see People v WIllians, 195 AD2d 986, 987, |v denied 82
NY2d 905).

Many of the remaining instances of alleged prosecutori al
m sconduct have not been preserved for our review (see CPL 470.05
[2]), and in any event nost of the instances that defendant contends
constituted m sconduct were entirely proper, such as the prosecutor’s
fair corment on the evidence (see People v G een, 60 AD3d 1320, 1322,
v denied 12 Ny3d 915). To the extent that any of the conduct was
i nproper, we conclude that the “ ‘inproprieties were not so pervasive
or egregious as to deprive defendant of a fair trial’ ” (People v
Johnson, 303 AD2d 967, 968, |v denied 100 NY2d 583; see People v
Cal dwel |, 98 AD3d 1272, 1273, |v denied 20 NY3d 985).

Def endant failed to preserve for our review his challenges to the
validity of the search warrant (see CPL 470.05 [2]), and we decline to
exerci se our power to review those challenges as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant further contends that the court shoul d have suppressed the
evi dence seized fromhis apartnment and his statenent to the police
because the police entered his home unlawfully prior to the issuance
of the warrant. “It is firmy established that ‘police officers need
either a warrant or probabl e cause plus exigent circunstances in order
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to make a lawful entry into a hone’ ” (People v Kilgore, 21 AD3d 1257
1257, quoting Kirk v Louisiana, 536 US 635, 638). While we agree with
the court that the police had probable cause to enter defendant’s
apartnent, we conclude that the court erred in determ ning that there
wer e exi gent circunstances.

Factors to consider in determ ni ng whether exigent circunstances
exist are “(1) the nature and degree of urgency involved and the
anount of tine needed to obtain a warrant; (2) a reasonabl e belief
that the contraband is about to be renoved; (3) the possibility of
danger to police officers guarding the site of the contraband while a
search warrant is sought[;] and (4) information indicating that the
possessors of the contraband are aware that the police are on their
trail” (People v Lewis, 94 AD2d 44, 49; see al so People v Bost, 264
AD2d 425, 426). Here, the People failed to neet their burden of
establishing that exigent circunstances existed to enter defendant’s
apartnment without a warrant (see generally People v Knapp, 52 Ny2d
689, 694). The People established that, earlier that day, defendant
sold drugs to a police agent inside his residence. In the afternoon,
def endant again sold drugs to the police agent at a | ocation outside
his home. Defendant was arrested after that sale as he was driving
his vehicle back toward his residence. The police went to defendant’s
residence 45 mnutes after his arrest and clinbed through a wi ndow to
make sure that no one was inside the residence who could destroy
evi dence before the police could obtain a warrant.

Based on that evidence, we conclude that there was no urgency to
enter defendant’s residence. Although there was a reasonabl e beli ef
t hat contraband was inside the residence, there was no reasonabl e
belief that it was about to be renpved, that the police would be in
danger as they guarded the residence, or that defendant had
acconplices who would try and destroy any contraband inside the
residence. |Indeed, defendant was in custody at the police station at
the tinme of the search, and there was no testinony that any ot her
person was likely to be inside the residence (see People v Wat hers,
100 AD3d 1521, 1522; People v Harper, 100 AD3d 772, 774). MNobreover,
this case does not involve a situation where the police agent told the
of ficers that other persons were present when she purchased the drugs
from defendant (cf. People v Bryant, 91 AD3d 558, 558, |v denied 20
NY3d 1009; People v Lasso-Reina, 305 AD2d 121, 122, |Iv denied 100 Ny2d
595) .

Wil e we conclude that the People did not establish that exigent
ci rcunst ances existed, they raised the i ndependent source theory at
t he suppression hearing (cf. Wathers, 100 AD3d at 1522). In light of
its determ nation that exigent circunstances existed, the court did
not rule on whether defendant established that the seizure of the
evi dence and his statenment to the police were causally related to the
unlawful entry into his residence (see generally People v Arnau, 58
NYy2d 27, 32, cert denied 468 US 1217). W have no power to “ ‘review
i ssues either decided in an appellant’s favor, or not ruled upon, by
the trial court’ ” (People v Concepcion, 17 NY3d 192, 195), and we
t hus cannot address the independent source theory (see People v



4. 226
KA 10- 02301

I ngram 18 NY3d 948, 949). W therefore hold the case, reserve
decision and remt the matter to County Court to determ ne whether the
evi dence and statenent should be suppressed as the fruit of the
illegal entry (see People v Adans, 96 AD3d 1588, 1589; see generally

Peopl e v Muhanmad, 17 NY3d 532, 547).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered June 20, 2011. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the law, the plea is vacated, that part of the
omi bus notion seeking to suppress the evidence seized by the police
during the search of defendant’s person incident to his unlawf ul
arrest is granted, and the natter is remtted to Suprene Court,
Onondaga County, for further proceedings on the indictnent.

Menorandum  On appeal froma judgnment convicting him upon his
plea of guilty, of crimnal possession of a controlled substance in
t he second degree (Penal Law 8§ 220.18 [3]), defendant contends that
Suprene Court erred in denying that part of his omni bus notion seeking
to suppress controlled substances seized fromhis person and his
residence. W agree in part with defendant. Because the evidence at
t he suppression hearing established that defendant was arrested inside
his home without a warrant and in the absence of exigent
circunstances, the arrest was unlawful, and thus the court erred in
denying his notion insofar as it sought suppression of the snal
anmount of drugs seized fromhis person during the search incident to
arrest (see People v Kozl owski, 69 Ny2d 761, 762, rearg denied 69 Ny2d
985; People v Kilgore, 21 AD3d 1257, 1257-1258; see generally Payton v
New York, 445 US 573). We reject defendant’s contention, however,
that the court erred in refusing to suppress the nore substanti al
guantity of drugs found by the police in his apartnment. The police
sei zed those drugs during a search executed pursuant to a | awf ul
warrant, which was based upon “information obtained prior to and
i ndependent of the illegal entry” and was not tainted by any evidence
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t hat shoul d have been suppressed because of the Payton violation
(People v Arnau, 58 Ny2d 27, 33; see generally CPL art 690; People v
Hanl on, 36 NY2d 549, 559).

We reject defendant’s contention that the package of cocaine that
was sent from Paraguay and addressed to himwas unlawfully seized by
custons agents in violation of 19 USC § 482. G ven the size and
wei ght of the package, the custons agents reasonably suspected that it
may contain nmerchandi se that was inported contrary to law, and thus a
search of the package was | awful under 19 USC § 482 even in the
absence of any reason to believe that the package contai ned drugs or
contraband (see United States v Ransey, 431 US 606, 611-615; see
generally United States v Gaviria, 805 F2d 1108, 1111-1112, cert
deni ed 481 US 1031). In any event, even if defendant’s package had
been opened in violation of 19 USC § 482, we conclude that defendant’s
constitutional rights were not violated, and therefore suppression of
the contents of that package was not required (see People v Patterson,
78 Ny2d 711, 716-717; see also People v Craw ey, 265 AD2d 905, 905, Iv
deni ed 94 Ny2d 821). Defendant’s constitutional rights were not
vi ol ated i nasnuch as the opening of the package from overseas
constituted a border search (see Ransey, 431 US at 620-621), which may
be conducted “w thout probable cause or a warrant, in order to
regul ate the collection of duties and to prevent the introduction of
contraband into this country” (United States v Montoya de Hernandez,
473 US 531, 537).

We therefore reverse the judgnment of conviction, vacate the
guilty plea, grant that part of defendant’s omi bus notion seeking to
suppress the evidence seized by the police during the search of
defendant’ s person incident to his unlawful arrest, and remt the
matter to Supreme Court for further proceedings on the indictnent.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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RI CHARD BAI LEY, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT ( MARY- JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered June 6, 2011. The judgnent convicted
def endant, upon a jury verdict, of failing to register internet
identifiers as a sex offender.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Sanme Menorandum as in People v Bailey ([appeal No. 1] _ AD3d
_ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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L1 VI NGSTON COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

JOHN M LOCKHART, ATTORNEY FOR THE CHI LD, CGENESEOQ, FOR RESPONDENT-
APPELLANT.

Appeal from an order of the Fam |y Court, Livingston County
(Robert B. Wggins, J.), entered April 9, 2012 in a proceeding
pursuant to Fam |y Court Act article 3. The order, inter alia,
adj udi cated respondent to be a juvenile delinquent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

On appeal froman order, inter alia, adjudicating respondent to
be a juvenile delinquent based upon his adm ssion that he conmtted an
act that, if commtted by an adult, would constitute the crinme of
crimnal sale of a controlled substance in the fifth degree (Penal Law
§ 220.31), respondent contends that the petition was facially
insufficient. W agree. W note at the outset that, because a
facially sufficient petition is a jurisdictional prerequisite to
adj udi cati ng respondent a juvenile delinquent, respondent’s adm ssion
does not preclude his challenge to the petition (see Matter of Shane
B., 4 AD3d 650, 651). A juvenile delinquency petitionis facially
sufficient when “the allegations of the factual part of the petition,
together with those of any supporting depositions which nay acconpany
it, provide reasonable cause to believe that the respondent conmtted
the crime or crimes charged” and when “non-hearsay allegations of the
factual part of the petition or of any supporting depositions
establish, if true, every elenent of each crine charged and the
respondent’s comm ssion thereof” (Famly G Act 8§ 311.2 [2], [3]; see
Matter of Angel A, 92 Ny2d 430, 433).

Respondent correctly contends that the petition fails to include
sufficient nonconclusory factual allegations to establish reasonable
cause and a prima facie case for the crinme charged. The petition
al | eged that respondent knowi ngly and unlawfully sold a controlled
substance, i.e., Adderall (see Penal Law § 220.31). The Court of
Appeal s has nmade clear that “[s]tanding al one, a conclusory statenent
that a substance seized froma defendant was a particul ar type of
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controll ed substance does not neet the reasonabl e cause requirenment”
(People v Kalin, 12 NY3d 225, 229). Petitioner must provide factual
al l egations that establish a reliable basis for inferring the presence
of a controlled substance (see id.; Angel A, 92 Ny2d at 434-435).

The petition here is supported by only the conclusory statenents of
respondent’s classmate and an officer that the substance was Adderall.
Their statenents are not “supported by evidentiary facts show ng the
basis for the conclusion that the substance sold was actually

[ Adderal I']” (People v Dumas, 68 Ny2d 729, 731; cf. Kalin, 12 NY3d at
229-231; Angel A., 92 NY2d at 432-435; People v Pearson, 78 AD3d 445,
445, v denied 16 NY3d 799).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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MARY O CONNELL, RESPONDENT- APPELLANT.

FLAHERTY & SHEA, BUFFALO (M CHAEL J. FLAHERTY OF COUNSEL), FOR
RESPONDENT- APPELLANT.

LI PSI TZ GREEN SCI M CAMBRI A LLP, BUFFALO (DENI'S A. SCI NTA OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

REBECCA J. TALMUD, ATTORNEY FOR THE CHI LDREN, W LLI AMSVI LLE, FOR
DANI ELLE O. AND KAI TLYN O

Appeal from an order of the Famly Court, Erie County (Kevin M
Carter, J.), entered Decenber 9, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, inter alia, awarded petitioner
primary physical custody of the parties’ youngest child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father comenced this proceedi ng seeking
an order nodifying the parties’ existing custody arrangenent with
respect to their children, Danielle and Kaitlyn, who were 15 and 13
years old, respectively, at the tinme of the hearing. Pursuant to
their judgnment of divorce, which incorporated the terns of their oral
stipulation, the parties shared joint |egal custody of their children,
but respondent nother had primary physical custody and the father had
unsupervised visitation. After a hearing, Famly Court issued an
order directing, inter alia, that the nother maintain primary physical
custody of Danielle and that the father have primary physical custody
of Kaitlyn. The nother appeals, and we affirm

Contrary to the nother’s contention, the father met his burden of
establishing “ ‘a change in circunstances sufficient to warrant an
inquiry into whether the best interests of the [children] warranted a
change in custody’ ” (Matter of Dingeldey v D ngel dey, 93 AD3d 1325,
1326; see Matter of York v Zullich, 89 AD3d 1447, 1448; Matter of
Hughes v Davis, 68 AD3d 1674, 1675; Matter of Perry v Korman, 63 AD3d
1564, 1565). Here, the nother’s testinony at the hearing established
that her relationship with Kaitlyn had becone strained due to the
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nother’s inability to communi cate effectively with Kaitlyn. The
court, after considering that testinony, as well as the nother’s
deneanor, properly concluded that there was a change in circunstances
concerning both children inasnmuch as the nother had becone less fit
than the father with respect to her ability to effectively conmunicate
with the children (see Matter of Dorsa v Dorsa, 90 AD3d 1046, 1046-
1047; see also Matter of Burch v Wllard, 57 AD3d 1272, 1273; see
general ly Eschbach v Eschbach, 56 Ny2d 167, 174).

Wth respect to the best interests analysis, we note that “ ‘[a]
change of custody should be made only if the totality of the
ci rcunstances warrants a change that is in the best interests of the
child . . . “Anong the factors to be considered are the quality of
t he hone environnment and the parental guidance the custodi al parent
provides for the child . . . , the ability of each parent to provide
for the child s enotional and intellectual developnent . . . , the
financial status and ability of each parent to provide for the child .
: , the relative fitness of the respective parents, and the length
of time the present custody arrangenent has been in effect’ ” (Mtter
of Maher v Maher, 1 AD3d 987, 988-989; see Fox v Fox, 177 AD2d 209,
210). “In determ ning whether the custodial parent can continue to
provide for the child s various needs, the court nust be cognizant of
t he individual needs of each child. It is, of course, entirely
possi bl e that a circunmstance such as a total breakdown in
communi cati on between a parent and child that would require a change
in custody would be applicable only as to the best interests of one of
several children” (Eschbach, 56 Ny2d at 172), although “sibling
rel ati onshi ps should not be disrupted ‘unless there is sone
overwhel mng need to do so’ 7 (Wiite v Wiite, 209 AD2d 949, 950, |v
di sm ssed 85 NY2d 924; see Maher, 1 AD3d at 989). “[A] court’s
determ nation regarding custody and visitation i ssues, based upon a
first-hand assessnent of the credibility of the witnesses after an
evidentiary hearing, is entitled to great weight and will not be set
aside unless it lacks an evidentiary basis in the record” (Matter of
Marino v Marino, 90 AD3d 1694, 1695 [internal quotation marks
omtted]; see Matter of Geen v Mtchell, 266 AD2d 884, 884).

Here, the parties vary only in their ability “to provide for the
child s enmotional and intellectual devel opnment” (Maher, 1 AD3d at
989), and the court inplicitly concluded that the nother was the | ess
fit parent with respect to that factor (see Eschbach, 56 NY2d at 174).
The court determined that it was in Kaitlyn's best interests to reside
with the father because of the stress caused by the nother’s
interactions with her, but that it was in Danielle s best interests to
continue residing with the nother because she had |l earned to cope with

her nother’s personality. “Although the separation of siblings is
unfortunate” (Maher, 1 AD3d at 989), here the children have different
needs. Indeed, this “is one of those rare cases where the breakdown

i n communi cati on between the parent and child that would require a
change of custody is ‘applicable only as to the best interests of one
of [two] children” ” (Gary D.B. v Elizabeth C. B., 281 AD2d 969, 971
guoti ng Eschbach, 56 Ny2d at 172). Additionally, the children attend
t he sane school and, pursuant to the visitation schedule, the children
will spend tine together at each party’ s house during the week and
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every weekend. The record here supports the court’s determ nation
that it is in Kaitlyn's best interests to reside with the father
because of the antagonistic relationship between Kaitlyn and the

not her, despite her separation fromDanielle (see Dorsa, 90 AD3d at
1047; Maher, 1 AD3d at 989; Gary D.B., 281 AD2d at 971; cf. Wite, 209
AD2d at 951; Fox, 177 AD2d at 213).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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MELCDY M DI VELBLI SS, RESPONDENT- RESPONDENT.

ELI ZABETH A. SAMVONS, W LLI AMSON, FOR PETI TI ONER- APPELLANT.

STEPHEN R. WARNER, ATTORNEY FOR THE CHI LD, SODUS, FOR ALYCI A D.

Appeal froman order of the Famly Court, Wayne County (Daniel G
Barrett, J.), entered February 29, 2012 in a proceeding pursuant to
Fam |y Court Act article 6. The order dism ssed the petition seeking
visitation with the parties’ child.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is denied,
the petition is reinstated, and the matter is remtted to Fam |y
Court, Wayne County, for further proceedings in accordance with the
foll owi ng Menorandum  Petitioner father, an inmate serving a 15-year
sentence in state prison, appeals froman order dism ssing his
petition seeking visitation with his then nine-year-old daughter
(child). The father had never previously sought custody of or
visitation with the child. During a court appearance occurring
shortly after the petition was filed, respondent nother agreed to
transport the child to prison so that the child could visit with the
father during the pendency of the proceeding. At a subsequent court
appearance, the Attorney for the Child (AFC) informed Fam |y Court
that the child had one visit with the father, but did not wish to have
any further contact wwith him The AFC further stated that the child s
school counselor told himthat contact between the child and the
father was not “preferable.” The nother’s attorney stated that,
al t hough the nother had encouraged the child to visit the father, the
child told the nother that she did not wish to visit the father. The
AFC and the nother thus noved to dismss the father’s petition. W
agree with the father that the court erred in granting the notion
based on the record before it.

“ ‘ITAln award of visitation is always conditioned upon a
consideration of the best interests of the child ” (Matter of MIIs v
Sweeting, 278 AD2d 943, 943-944). “It is generally presunmed to be in
a child s best interest to have visitation with his or her
noncust odi al parent and the fact that a parent is incarcerated wll
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not, by itself, render visitation inappropriate” (Matter of Cerra
L.B. v Richard L.R, 43 AD3d 1416, 1416-1417 [internal quotation marks
omtted]; see Matter of Fewell v Ratzel, 99 AD3d 1237, 1237; Matter of
Crowel |l v Livziey, 20 AD3d 923, 923). “Unless there is a conpelling
reason or substantial evidence that visitation with an incarcerated
parent is detrinmental to a child s welfare, such visitation should not
be denied” (Matter of Thomas v Thomas, 277 AD2d 935, 935; see Matter
of Lonobile v Betkowski, 261 AD2d 829, 829). Moreover, “ ‘[a]

determ nation of the [child s] best interests should only be made
after a full evidentiary hearing unless there is sufficient
informati on before the court to enable it to undertake an i ndependent
conprehensive review of the [child s] best interests’ ” (MIls, 278
AD2d at 944; see Matter of Secrist v Brown, 83 AD3d 1399, 1400, Iv
deni ed 17 NY3d 706).

Here, we conclude that “the record is not sufficient to determ ne
whet her visitation [with the father] would be detrinental to [the
child s] welfare” (Crowell, 20 AD3d at 923 [internal quotation marks
omtted]). Additionally, neither the nother nor the AFC presented any
evi dence rebutting the presunption that visitation with the father is
in the child s best interests, and the record does not otherw se
contain any evidence rebutting that presunption (see Fewell, 99 AD3d
at 1237; Matter of Diedrich v Vandermallie, 90 AD3d 1511, 1511; Matter
of Buffin v Msley, 263 AD2d 962, 962-963). Although both the AFC and
the nother indicated that the child had visited with the father only
once and that, after the visit, the child did not wish to have any
further contact with the father, “[t]he opposition of [the nother] and
the [AFC to visitation], unsupported by ‘any testinony regarding the
psychol ogi cal health of the child and whether [s]he woul d be harned by
visitations in prison,” is insufficient to support” a determ nation
that visitation with the father would be detrinmental to the welfare of
the child (Crowell, 20 AD3d at 923; see Buffin, 263 AD2d at 962-963).
Mor eover, “no sworn testinmony or other evidence was presented, nor did
the court conduct [an] in canmera interviewf{] with the [child]”

(Thomas, 277 AD2d at 935). W therefore reverse the order, deny the
notion, reinstate the petition, and remt the matter to Famly Court
for further proceedings on the petition, including an evidentiary
hearing, if necessary.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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HEATHER E. WATT AND MARY WATT,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANT.

BURG O, KITA & CURVIN, BUFFALO (H LARY C. BANKER OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

GELBER & O CONNELL, LLC, WLLIAWMSVILLE (KRI STOPHER SCHWARZMUELLER OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO ( AMANDA L. MACHACEK OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County
(Cat heri ne Nugent Panepinto, J.), entered June 21, 2012. The order,
i nsof ar as appeal ed from denied the notion of defendants Heather E
Watt and Mary Watt for summary judgnent dism ssing the conplaint and
all cross clains against them

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint and all cross clains agai nst defendants Heather E
Watt and Mary Watt are di sm ssed.

Menorandum Plaintiff comrenced this personal injury action
after being involved in a four-vehicle rear-end collision in July 2008
on Transit Road near its intersection wth Rapids Road in the Town of
Lockport. The first vehicle in the chain was operated by Heather E
Watt and was owned by Mary Watt (collectively, defendants); the second
was operated by defendant Mark J. Besecker; the third was operated by
plaintiff; and the fourth was operated by defendant Tina M Guenther.
Wi | e Besecker successfully avoi ded rear-endi ng defendants’ vehicle
and plaintiff successfully stopped before rear-endi ng Besecker’s
vehi cl e, Guenther was not able to stop her vehicle in time, and she
rear-ended plaintiff’'s vehicle. Defendants contend that Suprene Court
erred in denying their notion for sunmary judgnment di sm ssing the
conplaint and all cross clainms agai nst them because Besecker and
plaintiff had conpletely and successfully stopped their vehicles
behi nd defendants’ vehicle before plaintiff’s vehicle was rear-ended
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by Guenther’s vehicle. According to defendants, that stop broke the
chain of causation and thereby relieved themof liability for
plaintiff’s subsequent injuries. W agree. W therefore reverse the
order insofar as appealed from (see Schm dt v Guenther, 103 AD3d

1162) .

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 111701.)

HOGAN W LLI G PLLC, GETZVILLE (JOHN B. LI CATA OF COUNSEL), FOR
CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( KATHLEEN M ARNCLD OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Court of Clains (Jerem ah J.
Moriarty, 111, J.), dated October 4, 2011. The judgnment dism ssed the
claimafter a nonjury trial.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Cl ai mant conmenced this wwongful death action
individually and as admnistratrix of the estate of Anthony L. Marrow
(decedent), seeking damages for the fatal injuries sustained by
decedent when a vehicle that was entering the adjacent highway from an
entrance ranp struck decedent’s notorcycle as the notorcycle was
traveling on the highway. The driver of the vehicle who struck the
nmotorcycle (driver) lost control of her vehicle after driving onto the
shoul der of the entrance ranp as she rounded a curve. At trial
cl ai mant sought to establish that the driver |ost control of her
vehicle due to the negligence of defendant in not repaving the entire
shoul der of the entrance ranp, which resulted in a 2% inch drop-off in
the m ddl e of the shoul der.

We note at the outset that claimnt appeals froma decision
di sm ssing her claimafter a nonjury trial, but no appeal lies froma
deci sion (see Pecora v Lawrence, 28 AD3d 1136, 1137). W exercise our
di scretion, however, to treat the notice of appeal as valid and deem
t he appeal as taken fromthe judgnent entered upon the decision (see
CPLR 5520 [c]; Brown v State of New York, 79 AD3d 1579, 1581).

Initially, we agree with claimant that the Court of Clains erred
insofar as it determ ned that defendant was entitled to qualified
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immunity. Under the doctrine of qualified inmmunity, “a governnental
body may be held liable when its study of a traffic condition is

pl ai nly i nadequate or there is no reasonable basis for its traffic
plan” (Friedman v State of New York, 67 Ny2d 271, 284; see Wiss v
Fote, 7 Ny2d 579, 589, rearg denied 8 NY2d 934; Kosoff-Boda v County
of Wayne, 45 AD3d 1337, 1338). Here, defendant did not raise the
defense of qualified imunity in its answer to the claimor at trial
(cf. Brown, 79 AD3d at 1580) and, in any event, defendant failed to
establish that the decision to arnor coat the entrance ranp and only
part of the shoulder, rather than to resurface the entrance ranp
including the entire shoulder, resulted fromany study. |ndeed,
defendant’ s expert admtted that there was no “plan” with respect to
t hat deci sion, and we thus conclude that defendant failed to establish
that the qualified inmmunity doctrine is applicable.

In the alternative, the court concluded that the drop-off was not
an unreasonabl y dangerous condition and, further, that the drop-off
was not a proxi mate cause of the accident. Contrary to claimant’s
contention, we conclude that the verdict is not against the weight of
the evidence (see Garofalo v State of New York, 17 AD3d 1109, 1110, Iv
denied 5 NYy3d 707; Ring v State of New York, 8 AD3d 1057, 1057, lv
denied 3 NYy3d 608). “Wien the State or one of its governnental
subdi vi si ons undertakes to provide a paved strip or shoul der al ongsi de
a roadway, it mnmust nmaintain the shoulder in a reasonably safe
condition for foreseeable uses, including its use resulting froma
driver’s negligence” (Bottalico v State of New York, 59 Ny2d 302, 304;
see Stiuso v Gty of New York, 87 Ny2d 889, 891). The court credited
the testinony of witnesses that the 2% inch drop-off was considered
“reasonably safe” under the New York State Departnent of
Transportation H ghway Mi ntenance Cuidelines. The court’s
determ nation that the drop-off did not constitute a dangerous
condition is thus supported by the record (cf. Sevilla v State of New
York, 111 AD2d 1046, 1047-1048).

In addition, the court’s determ nation that the drop-off was not
a proxi mate cause of the accident and that, instead, the sole
proxi mate cause of the accident was the driver’s negligence is al so
supported by the record (see McCauley v State of New York, 8 NY2d 938,
940, rearg denied 8 Ny2d 1157). Defendant’s expert testified that it
woul d not have been a problemfor a vehicle to nount the drop-off and
return to the roadway. He explained that the driver here had turned
t he wheel of her vehicle sharply to the right to return to the roadway
and then turned the wheel sharply to the left in an attenpt to recover
control of her vehicle. As a result of her sharp turns, the vehicle
appeared to be “fishtailing,” which is consistent with the observation
of the various witnesses. It is also consistent with the driver’s
statenment that she had tried to steer but did not use her brakes. The
opi nion of defendant’s expert that the driver’s reaction was due to
i nexperience and panic was supported by the testinony of the police
investigators that the driver had overcorrected her steering and | ost
control of her vehicle. W reject the contention of claimnt that the
court could not consider the driver’s inexperience in making its
proxi mate cause determ nation (see Ether v State of New York, 235 AD2d
685, 686). Further, we note that, although claimant’s expert
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testified that the driver encountered a “scrubbi ng” hazard when she
drove onto the shoulder and that the drop-off played a role in causing
the accident, defendant’s expert refuted that testinony by asserting
that there was no scrubbing re-entry onto the roadway. The court
credited the testinony of defendant’s expert inasnmuch as it concl uded
that there was no physical evidence that the driver encountered a
scrubbi ng hazard, and we defer to that credibility determ nation (see
Ring, 8 AD3d at 1057). We therefore conclude that the record supports
the court’s determnation that the driver’s negligence in failing to
mai ntai n control of her vehicle was the sole proxi mate cause of the
accident (see Schwartz v New York State Thruway Auth., 95 AD2d 928,
929, affd 61 Ny2d 955).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered Cctober 24, 2011. The order denied the
notion of plaintiffs for |eave to anmend the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and plaintiffs notion
seeking | eave to anend the conplaint is granted.

Menorandum Plaintiffs appeal froman order that denied their
noti on seeking |l eave to anend their conplaint. Defendants own
property abutting a |lake, and plaintiffs are nearby property owners.
In their conplaint, plaintiffs allege that they have a right-of -way
over defendants’ property providing themw th access to the | ake. W
agree with plaintiffs that Suprene Court erred in denying their notion
seeking | eave to anend the conplaint to add an adverse possession
cause of action.

“Leave to amend a pl eading should be freely granted in the
absence of prejudice to the nonnoving party where the anmendnent is not
patently lacking in nmerit” (MFarland v Mchel, 2 AD3d 1297, 1300
[internal quotation marks omtted]; see CPLR 3025 [b]; Anderson v
Notti ngham Vil. Honeowner’s Assn., Inc., 37 AD3d 1195, 1198).

Al though “[t]he decision to allow or disallow the amendnent is
committed to the court’s discretion” (Edenwald Contr. Co. v City of
New Yor k, 60 Ny2d 957, 959), we conclude that the court here abused
its discretion in denying plaintiffs’ notion. Defendants have failed
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to denonstrate the existence of any prejudice or surprise that would
result fromthe anendnent, or that the proposed anendnent was pal pably
insufficient or patently devoid of nmerit. |Indeed, as denonstrated by
their answer, defendants interpreted plaintiffs’ original conplaint as
setting forth a claimto the subject right-of-way by adverse
possessi on.

Contrary to defendants’ contention, “[a] court should not exam ne
the nerits or legal sufficiency of the proposed amendnent unless the
proposed pleading is clearly and patently insufficient on its face”
(Landers v CSX Transp., Inc., 70 AD3d 1326, 1327 [internal quotation
marks omtted]; see Matter of Clairol Dev., LLC v Village of
Spencerport, 100 AD3d 1546, 1546; Lucido v Mancuso, 49 AD3d 220, 229).
Mor eover, the original conplaint provided the necessary evidentiary
support for the notion (see McFarland, 2 AD3d at 1300; see al so Dever
v DeVito, 84 AD3d 1539, 1541, |v dism ssed 18 NY3d 864; Farrell v
K.J.D.E. Corp., 244 AD2d 905, 905). Contrary to defendants’ further
contention, there was no extended delay in seeking | eave to anmend the
conplaint and, in any event, “ ‘[mere |lateness is not a barrier to
the amendnment. It nust be | ateness coupled with significant prejudice
to the other side, the very elenents of the |laches doctrine ”
(Edenwal d Contr. Co., 60 NY2d at 959; see generally Boxhorn v Alliance
| magi ng, Inc., 74 AD3d 1735, 1736).

“Al though it would have been better practice for plaintiff[s] to
have included the proposed anended conplaint with [their] . . . notion
to anend,” we conclude that plaintiffs’ failure to submt a copy of
t he proposed anmended conplaint here is not fatal to their notion
(wWal ker v Pepsico, Inc., 248 AD2d 1015, 1015; see Crystal Run Newco,
LLC v United Pet Supply, Inc., 70 AD3d 1418, 1420). Plaintiffs
brought the instant notion before CPLR 3025 (b) was anended to require
subni ssi on of the proposed anmended pl eading. Additionally, although
plaintiffs’ notion seeking | eave to amend the conplaint refers only to
an adverse possession cause of action, we would not read the proposed
amendnent so narrowy as to foreclose a prescriptive easenent claim
i nasmuch as “[p]l eadings shall be liberally construed” and “[d] efects
shall be ignored if a substantial right of a party is not prejudiced”
(CPLR 3026; see generally Angie v Johns Manville Corp., 94 AD2d 939,
940) .

We have revi ewed defendants’ remaining contenti on concerning
plaintiffs’ alleged failure to join necessary parties and concl ude
that it is without nerit.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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\% MVEMORANDUM AND ORDER
KATHERI NE D. KENNEDY, AS EXECUTRI X OF THE

ESTATE OF JOHN R KENNEDY, DECEASED, AND
KATHERI NE D. KENNEDY, DEFENDANT- RESPONDENT.

E. ROBERT FUSSELL, P.C., LEROY (E. ROBERT FUSSELL COF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

ZI MVERVAN & TYO, ATTORNEYS, SHORTSVILLE (JOHN E. TYO OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from a judgnment and order (one paper) of the Suprene
Court, Ontario County (John J. Ark, J.), entered March 7, 2012. The
j udgnent and order granted defendant’s notion seeking dism ssal of the
conpl aint and sunmary judgment di sm ssing the conplaint, and denied
the cross notion of plaintiff for partial summary judgnent on her
first cause of action.

It is hereby ORDERED t hat the judgnment and order so appeal ed from
i s unani nmously affirmed w thout costs.

Menmorandum Plaintiff, the ex-wife of decedent John R Kennedy,
commenced this action agai nst decedent’s wi dow, individually and as
executrix of decedent’s estate. Pursuant to the terns of a
matri moni al stipul ation between plaintiff and decedent, entered on
Novenber 15, 1990, plaintiff received, inter alia, a one-half interest
in an individual retirenment account (1RA) owned by decedent. That
stipulation was thereafter incorporated into their judgnment of
di vorce, entered March 1, 1991. Plaintiff alleges that she never
recei ved her one-half share of the |IRA

We concl ude that Suprene Court properly granted defendant’s
noti on seeking dism ssal of the conplaint under CPLR 3211 and sunmary
j udgment di sm ssing the conplaint under CPLR 3212, and properly denied
plaintiff’s cross notion for partial summary judgnent on the first
cause of action. The first cause of action, for enforcenment of
decedent’ s obligation with respect to the I RA under the matri noni al
stipulation and the judgnent of divorce, is governed by the six-year
statute of limtations set forth in CPLR 213 (1) and (2), not by the
20-year statute of limtations for an action to enforce a noney
judgnment set forth in CPLR 211 (b) (see Tauber v Lebow, 65 NYy2d 596,
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598; Woronoff v Wronoff, 70 AD3d 933, 934, Iv denied 14 NY3d 713).
Thus, the first cause of action is untinely (see Wronoff, 70 AD3d at
934).

The second cause of action, alleging fraud, is also tine-barred
i nasmuch as this action was commenced nore than six years after the
all eged fraud was commtted and nore than two years after plaintiff,
acting with reasonabl e diligence, could have discovered the alleged
fraud (see CPLR 213 [8]; see also CPLR 203 [g]; see generally Rite Aid
Corp. v Grass, 48 AD3d 363, 364). W note that plaintiff did not have
to wait until decedent retired in order to obtain her share of his
| RA; instead, she was immediately entitled to her half of that
account. Thus, it should not have taken her approximtely 20 years to
realize that she did not receive her share of that asset.

Finally, the third cause of action, for unjust enrichnent, is
time-barred by the six-year statute of limtations set forth in CPLR
213 (1), which “start[ed] to run upon the occurrence of the w ongful
act giving rise to a duty of restitution” (Congregation Yetev Lev
D Satmar v 26 Adar N.B. Corp., 192 AD2d 501, 503). 1In any event, with
respect to that part of the unjust enrichnment cause of action asserted
agai nst defendant individually, we conclude that, while it is not
necessary for plaintiff to be in privity with defendant, their
relationship is too attenuated to support that cause of action
i nasmuch as plaintiff and defendant “sinply had no dealings with each
other” (Georgia Malone & Co., Inc. v Rieder, 19 NY3d 511, 517-518).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CHRI STI NE ANDCLI NA- STOVCSI K, ALSO KNOMN AS
CHRI STI NA A, STOVCSI K, | NDI VI DUALLY AND AS
ADM NI STRATRI X OF THE ESTATE OF MARY ANDOLI NA,
ALSO KNOAWN AS MARY K. ANDCLI NA, DECEASED

PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

CONESUS LAKE NURSI NG HOVE, LLC, BRENDA
ROBI NSON, LPN, BETHANY LEVEN, RN, PAULETTE
PFUNTER, LPN, LINDA CLARK, RN, BEVERLY
FELDER, RN, DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

CELLI NO & BARNES, P.C., BUFFALO (BRI AN A. GOLDSTEIN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HARTER SECREST & EMERY LLP, ROCHESTER (Rl CHARD E. ALEXANDER OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order (denoninated decision and order) of the
Suprene Court, Livingston County (Robert B. Wggins, A J.), entered
Oct ober 18, 2011. The order, inter alia, denied that part of
plaintiff’s cross notion for sanctions.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this wongful death action
seeki ng damages for the fatal injuries sustained by plaintiff’s
decedent as a result of defendants’ alleged negligence and nedi cal
mal practice. In appeal No. 1, plaintiff, as limted by her brief,
appeal s froman order insofar as it denied that part of her cross
notion for sanctions pursuant to 22 NYCRR 130-1.1. W concl ude that
Suprenme Court did not abuse its discretion in declining to sanction
the attorney for defendants-respondents (see 22 NYCRR 130-1.1 [a],
[c] [3]; Moody v Sorokina, 56 AD3d 1246, 1246).

In appeal No. 2, plaintiff appeals froman order that denied her
notion to conpel discovery of certain docunents. The court conducted
an in canera review of the disputed docunents and determ ned that they
were privileged. W note at the outset that the contention of
def endant s-respondents that plaintiff waived appellate review by
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entering into a stipulation to be bound by an i nfornmal discovery
procedure is raised for the first tinme on appeal and thus is not
properly before us (see Ci esinski v Town of Aurora, 202 AD2d 984,
985). We further note that we are unable to address plaintiff’'s
contentions that the docunents in question are not privil eged, and
that there was a di screpancy between the privilege |log provided to
plaintiff pursuant to CPLR 3122 (b) and the docunents submtted to the
court for in canera review Consideration of those issues requires
exam nation of the docunents reviewed in canera by the court, but

t hose docunents were not included in the record on appeal, and
plaintiff did not otherw se seek to submt themto this Court for in
canera review. Therefore, plaintiff “ ‘nust suffer the
consequences’ ” of submtting an inconplete record to this Court
(Cherry v Cherry, 34 AD3d 1186, 1186).

Contrary to plaintiff’s further contention, the court “properly
di rected [ def endants-respondents] to submt . . . the docunents set
forthin . . . [the] privilege |log [of defendants-respondents] for in
canmera inspection in order to assist the court in determ ning whether
t he docunents in fact are privileged” under 42 USC § 1396r (b) (1) (B)
and Education Law 8 6527 (3) (Klinger v Mashioff, 50 AD3d 746, 747,
see generally Baliva v State Farm Mut. Auto. Ins. Co., 275 AD2d 1030,
1031). The issue “whether a particular docunent is or is not
protected is necessarily a fact-specific determnation . . . , nost
often requiring in canera review (Spectrum Sys. Intl. Corp. v
Chem cal Bank, 78 NY2d 371, 378; see generally Ross v Northern
West chest er Hosp. Assn., 43 AD3d 1135, 1136).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CHRI STI NE ANDCLI NA- STOVCSI K, ALSO KNOMN AS
CHRI STI NA A, STOVCSI K, | NDI VI DUALLY AND AS
ADM NI STRATRI X OF THE ESTATE OF MARY ANDOLI NA,
ALSO KNOAWN AS MARY K. ANDCLI NA, DECEASED

PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

CONESUS LAKE NURSI NG HOVE, LLC, BRENDA
ROBI NSON, LPN, BETHANY LEVEN, RN, PAULETTE
PFUNTER, LPN, LINDA CLARK, RN, BEVERLY
FELDER, RN, DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

CELLI NO & BARNES, P.C., BUFFALO (BRI AN A. GOLDSTEIN OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HARTER SECREST & EMERY LLP, ROCHESTER (Rl CHARD E. ALEXANDER OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order (denoninated decision and order) of the
Suprene Court, Livingston County (Robert B. Wggins, A J.), entered
May 2, 2012. The order denied plaintiff’s notion to conpel discovery
of certain docunents.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Sanme Menorandum as i n Andolina-Stovcsi k v Conesus Lake Nursing
Hone, LLC ([appeal No. 1] _ AD3d __ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Monroe County Court (Frank P
Ceraci, Jr., J.), rendered Decenber 9, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degree (four counts) and crim nal possession of a weapon in
the third degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of four counts of crimnal possession of a weapon
in the second degree (Penal Law 8 265.03 [1] [b]; [3]) and two counts
of crimnal possession of a weapon in the third degree (8 265.02 [1]).
Contrary to defendant’s contention, County Court properly instructed
the jury on counts one through three of the indictnent with respect to
t he autonobile presunption (see 8 265.15 [3]). Those counts concerned
t he sawed-of f shotgun recovered fromthe vehicle in which defendant
was a passenger and, in this case, there was no “clearcut” evidence at
trial that the shotgun was found in the possession of a specified
passenger in the vehicle other than defendant (People v Lemons, 40
NY2d 505, 511). In such circunstances, the “[autonobil e]
presunption’s applicability is properly left to the trier of fact
under an appropriate charge” (id. at 512).

W reject defendant’s further contention that the suppression
court erred in determning that the traffic stop was permssible. It
is well established that the police may lawfully stop a vehicle for a
traffic infraction of excessively tinted wi ndows (see People v
MGiff, 219 AD2d 829, 830). In this case, the testinony adduced at
t he suppression hearing established that the police officers’ traffic
stop was supported by the requisite probable cause to believe that
there had been a violation of Vehicle and Traffic Law 8§ 375 (12-a) (b)
(see People v Estrella, 48 AD3d 1283, 1285, affd 10 NY3d 945, cert
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deni ed 555 US 1032; see also People v Binion, 100 AD3d 1514, 1515).
Specifically, one of the officers testified that the vehicle had “dark
tinted wi ndows” and that he could “just barely see that there was an
occupant in the driver’s seat.”

As defendant correctly concedes, he failed to preserve for our
review his contention that the court erred by instructing the jury
with respect to constructive possession (see People v Carr, 59 AD3d
945, 946, affd 14 Ny3d 808), and we decline to exercise our power to
review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). W further conclude that defendant
was not denied effective assistance of counsel based on defense
counsel’s failure to object to the charge (see generally People v
Bal di, 54 Ny2d 137, 147).

Finally, the sentence is not unduly harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), rendered August 8, 2007. The judgnent convicted
def endant, upon a jury verdict, of nmurder in the second degree (two
counts), attenpted robbery in the first degree (two counts), burglary
in the first degree (two counts) and crim nal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of, inter alia, two counts of nurder in the second degree
(Penal Law 8§ 125.25 [1], [3]), defendant contends that Suprene Court
abused its discretion in precluding himfromoffering expert testinony
on the reliability of eyewitness identifications. W reject that
contention. *“If . . . sufficient evidence corroborates an
eyewi tness’s identification of the defendant, then . . . testinony
concerning eyewitness identifications is unnecessary” (People v
Santiago, 17 NY3d 661, 669; see People v LeGrand, 8 NY3d 449, 459).
Here, expert testinony was not required because “there were two strong
eyewi tness identifications, as well as many itens of circunstanti al
evi dence that, when viewed as a whole, provided substanti al
corroboration” (People v Munnerlyn, 92 AD3d 507, 507-508, |v denied 19
NY3d 965; see People v Fernandez, 78 AD3d 726, 726-727, |v denied 16
NY3d 830; People v Smith, 57 AD3d 356, 357, |v denied 12 Ny3d 821).

Contrary to defendant’s contention, the court did not err in
i nposi ng a sanction other than dism ssal of the charges based on the

Peopl e’ s | oss of a basketball jersey that was found in the vicinity of
the crime scene and that matched the eyew tness descriptions of
clothing worn by the perpetrator. It is within the sound discretion

of the court to determ ne the appropriate sanction for the |oss of
evi dence (see People v Kelly, 62 Ny2d 516, 521), and the court’s
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“overriding concern nmust be to elimnate any prejudice to the

def endant while protecting the interests of society” (id. at 520).
“The | oss or destruction of evidence prior to trial does not
necessarily require dismssal of the charge[s] and indeed dism ssal is
considered a drastic renedy rarely invoked as an appropriate sanction
for the People's failure to preserve evidence” (People v Haupt, 71
NY2d 929, 931). Here, defendant was able to mtigate any prejudice
caused by the | oss of the basketball jersey by cross-exam ning a
police officer about the loss of the jersey and presenting evidence
that, prior to the loss of the jersey, the People collected a DNA
sanple fromit that did not match the DNA of defendant. |In addition,
def ense counsel referred to the loss of the jersey in his sunmation.
Under these circunstances, and “[g]iven that the excul patory val ue of
the m ssing evidence is conpletely speculative . . . , the court did
not abuse its discretion in inposing the | esser sanction” of a

perm ssive adverse inference instruction (People v Pfahler, 179 AD2d
1062, 1063; see generally People v Feliciano, 301 AD2d 480, 481, Iv
deni ed 100 Ny2d 538; People v Hill, 266 AD2d 929, 929, |v denied 94
NY2d 903).

Def endant contends that the prosecutor’s perenptory chall enges
with respect to two prospective jurors constitute Batson violations.
We reject that contention. The People offered race-neutral reasons
for each perenptory chall enge at issue, and the reasons were not
pretextual (see generally People v Snocum 99 Ny2d 418, 422; People v
Al en, 86 Ny2d 101, 109-110). Specifically, the People expl ained that
t hey used one perenptory challenge with respect to an African-Anmerican
wonman because her brother was a prison chaplain and she therefore was
likely to be synpathetic to defendant (see generally People v MCoy,
46 AD3d 1348, 1349, |v denied 10 NY3d 813). The People further
expl ai ned that they used a perenptory challenge with respect to
anot her African- Areri can wonman because, inter alia, she was blind in
one eye and partially deaf in one ear and those disabilities nay have
affected her ability to see and hear the evidence at trial (see People
v Fal kenstein, 288 AD2d 922, 922, |v denied 97 NY2d 704).

Al t hough we agree with defendant that the prosecutor on summation
i nproperly suggested that defendant had the burden of proof, we
conclude that the prosecutor’s “inproper comrent[s were] not so
egregi ous that defendant was thereby deprived of a fair trial” (People
v WIllson, 272 AD2d 959, 960, |v denied 95 Ny2d 873). W note in
particular that the court sustained defendant’s objections to the
i mproper conmments and instructed the jury to disregard them and the
jury is presuned to have followed the court’s instructions (see
generally People v Wallace, 59 AD3d 1069, 1070, |v denied 12 NY3d
861). Moreover, “the court clearly and unequivocally instructed the
jury that the burden of proof on all issues renmained with the
prosecution” (People v Pepe, 259 AD2d 949, 950, |Iv denied 93 Ny2d
1024; see People v Matthews, 27 AD3d 1115, 1116). Defendant concedes
that his remaining contentions concerning prosecutorial m sconduct
during summation are not preserved for our review (see CPL 470.05 [2];
Peopl e v Cox, 21 AD3d 1361, 1363-1364, |v denied 6 NY3d 753). In any
event, “ ‘[t]he [remaining] challenged remarks generally constituted
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fair corment on the evidence and [the] reasonable inferences to be
drawn therefrom and . . . were responsive to defense argunents’ ”
(People v Taylor, 68 AD3d 1728, 1728, |v denied 14 NY3d 845).

Def endant contends that the court erred in allow ng the People to
present evidence of a prior conviction by presenting testinony
concerning the existence of defendant’s fingerprints in the system
Def endant failed to preserve that contention for our review (see CPL
470.05 [2]; People v Crunp, 77 AD3d 1335, 1336, |v denied 16 NY3d
857), and we conclude in any event that the People did not in fact
t her eby present evidence of a prior conviction. “[T]he testinony of a
detective that the defendant’s fingerprints were already in the
system which was not specifically identified as police-related, did
not conpel the inference that the defendant had a past crim nal
hi story” (People v Cemmons, 83 AD3d 859, 860, |v denied 19 Ny3d 971
see People v Henry, 71 AD3d 1159, 1160, |v denied 15 NY3d 774).

Def endant further contends that the court erred in refusing to
suppress identification testinony on the ground that the photo array
fromwhich the identification was made was unduly suggesti ve.
“Because the subjects depicted in the photo array [were] sufficiently
simlar in appearance so that the viewer’s attention [was] not drawn
to any one photograph in such a way as to indicate that the police
were urging a particular selection, the photo array was not unduly
suggestive” (People v CGonzal ez, 89 AD3d 1443, 1444, |v denied 19 NY3d
973, reconsideration denied 20 NYy3d 932 [internal quotation marks
omtted]). W also reject defendant’s contention that the subsequent
lineup identification procedure was unduly suggestive (see generally
Peopl e v Chipp, 75 Ny2d 327, 336, cert denied 498 US 833).

Def endant failed to preserve for our review his contention that
the People comritted a Rosario violation by failing to disclose a
phot ograph (see CPL 470.05 [2]), and that contention lacks nmerit in
any event. The photograph does not constitute Rosario nmateri al
because it is not “a statement nade by a prosecution w tness” (People
v Martinez, 298 AD2d 897, 898, |v denied 98 Ny2d 769, cert denied 538
US 963, reh denied 539 US 911; see CPL 240.45 [1] [a]).

Finally, defendant contends that he was denied effective

assi stance of counsel because defense counsel, inter alia, failed to
make objections during trial and thereby failed to preserve several

i ssues for appellate review W reject that contention. As discussed
above, defendant’s unpreserved contentions are without merit, and “[a]
defendant is not denied effective assistance of trial counsel nerely
because counsel does not nmake a notion or argument that has little or
no chance of success” (People v Stultz, 2 NY3d 277, 287, rearg denied
3 NY3d 702). Wth respect to the remaining all eged deficiencies on the
part of defense counsel, we conclude that, viewing the record as a
whol e and as of the tine of the representation, defendant received

ef fective assistance of counsel (see generally People v Baldi, 54 Ny2d
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137, 147).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgnment of the Cayuga County Court (Patricia D
Marks, J.), rendered April 6, 2010. The judgnent convicted defendant,
upon his plea of guilty, of reckless endangernent in the first degree
(two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon a plea
of guilty of two counts of reckless endangernent in the first degree
(Penal Law 8 120.25), defendant contends that the indictnent nust be
di sm ssed because the prosecutor failed to informthe grand jury of
defendant’s request to call a witness to the incident giving rise to
the charges. W note at the outset that defendant’s contention
concerns the integrity of the grand jury proceeding (see generally
People v HlIl, 5 Ny3d 772, 773), and it therefore survives defendant’s
guilty plea (see People v Glnore, 12 AD3d 1155, 1155-1156).
Nevert hel ess, we conclude that the prosecutor properly inforned the
grand jury of defendant’s request to call a witness (see CPL
190.50 [6]; cf. HII, 5 NY3d at 773; People v Cal kins, 85 AD3d 1676,
1677). The record establishes that defendant requested in witing
that the grand jury cause a certain person to be called as a w tness,
and the prosecutor read defendant’s request verbatimto the grand jury
and afforded the grand jury the opportunity to determ ne whether it
wanted to hear testinony fromthat person. By pleading guilty,
defendant forfeited his further contention that the indictnent should
be di sm ssed because the prosecutor failed to introduce excul patory
evi dence before the grand jury (see People v Crunpler, 70 AD3d 1396,
1397, |Iv denied 14 Ny3d 839). Finally, the sentence is not unduly
harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONI ERS, VALENTINO, AND WHALEN, JJ.

W LLI AM V. CAFFERY, PLAI NTI FF- APPELLANT,
\% ORDER

TI ME WARNER CABLE, | NC., DEFENDANT- RESPONDENT.

LEWS & LEWS, P.C, BUFFALO (ALLAN M LEWS OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA LLP, BUFFALO (DENNI'S P. GLASCOTT OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Frederick
J. Marshall, J.), entered May 1, 2012. The order denied the notion of
plaintiff for summary judgnment on the issue of liability pursuant to
Labor Law § 240 (1).

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, SCONIERS, VALENTINO AND WHALEN, JJ.

PAUL J. SM TH, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

NESTLE PURI NA PETCARE COVPANY,
DEFENDANT- APPELLANT.

NESTLE PURI NA PETCARE COVPANY, THI RD- PARTY
PLAI NTI FF- APPELLANT- RESPONDENT,

Vv

E.E. AUSTIN & SON, INC., TH RD- PARTY
DEFENDANT- RESPONDENT- APPELLANT.

GOLDBERG SEGALLA LLP, BUFFALO (ARLON M LI NTON OF COUNSEL), FOR
DEFENDANT- APPELLANT AND THI RD- PARTY PLAI NTI FF- APPELLANT- RESPONDENT.

LAW OFFI CES OF LAURIE G OGEN, BUFFALO (JERRY MARTI OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.

LI PSI TZ GREEN SCI M CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal and cross appeal froman order of the Suprene Court,
Chaut auqua County (James H. Dillon, J.), entered February 17, 2012.
The order denied the notions of defendant-third-party plaintiff and
the cross notion of third-party defendant for sunmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting those parts of the notion
of defendant-third-party plaintiff and the cross notion of third-party
def endant for sunmary judgnment dism ssing the Labor Law 88 240 (1)
and 241 (6) clains except insofar as the latter claimis based on the
all eged violation of 12 NYCRR 23-1.7 (e) (2) and di sm ssing those
clains to that extent and as nodified the order is affirmed w thout
costs.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action against defendant-third-party plaintiff, Nestle
Puri na Petcare Conpany (Nestle), seeking damages for injuries he
sust ai ned when he “slip[ped] and/or trip[ped]” and fell while working
on a construction project inside a grain silo owned by Nestle. Nestle
subsequently commenced a third-party action against plaintiff’s
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enpl oyer, third-party defendant, E.E. Austin & Son, Inc. (Austin),

whi ch had entered into a witten contract with Nestle to nodify the
interior of the silo. Imediately before the accident, plaintiff was
standi ng on a | adder while vacuum ng grain dust off the top of a hose
rack. Plaintiff stepped off the |adder and onto accunul ated grain
dust and a hose that was hanging off the rack, whereupon he tw sted
his ankle and fell. Nestle noved for summary judgnment seeking
contractual indemification in its third-party action and for sumary
judgment dismissing plaintiff’s conplaint. Austin cross-noved for
summary judgnent dismssing plaintiff’s Labor Law 88 240 (1) and

241 (6) clains and for sunmary judgnent determining that Nestle is not
entitled to contractual indemification fromAustin. Nestle appeals
and Austin cross-appeals froman order denying their respective

noti ons and cross notion.

W concl ude that Supreme Court erred in denying those parts of
Nestle’s notion and Austin’s cross notion for summary judgnment
dism ssing plaintiff’s Labor Law 8 240 (1) cause of action inasnmuch as
“plaintiff’s injury resulted froma separate hazard wholly unrel ated
to the danger that brought about the need for the |ladder in the first
i nst ance—an unnoti ced or conceal ed object on the floor” (N eves v Five
Boro AC. & Refrig. Corp., 93 NY2d 914, 916; see Cohen v Menori al
Sl oan-Kettering Cancer Ctr., 11 NY3d 823, 825; Meslin v New York Post,
30 AD3d 309, 310). We therefore nodify the order accordingly.

W reject the further contentions of Nestle and Austin that the
court erred in denying those parts of their notion and cross notion
for summary judgnment with respect to plaintiff’s Labor Law § 241 (6)
cause of action insofar as it is based upon an alleged violation of 12
NYCRR 23-1.7 (e) (2). That regulation provides in relevant part that
“[t]he parts of floors . . . where persons work or pass shall be kept
free . . . fromscattered tools and materials . . . insofar as may be
consistent wwth the work being perfornmed.” Although that regul ation
“is applicable because the object[, i.e., the hose,] over which
plaintiff tripped was not an integral part of the work he was
perform ng” (Arenas v Bon-Ton Dept. Stores, Inc., 35 AD3d 1205, 1206),
on this record there is an issue of fact whether the hose constituted
a scattered tool that was a tripping hazard within the nmeaning of 12
NYCRR 23-1.7 (e) (2) (see Torres v Forest City Ratner Cos., LLC, 89
AD3d 928, 929; Cafarella v Harrison Radiator Div. of Gen. Mtors, 237
AD2d 936, 938; see generally Arenas, 35 AD3d at 1206). Contrary to
the contentions of Nestle and Austin, plaintiff may properly rely on
that regul ation despite the fact that it is raised for the first tine
in opposition to the notion and cross notion and is not set forth in
the conplaint or bill of particulars inasnuch as plaintiff’s reliance
t hereon “raises no new factual allegations or theories of liability
and results in no discernible prejudice to [Nestle and Austin]”
(Landon v Austin, 88 AD3d 1127, 1129-1130; see Sanders v St. Vincent
Hosp., 95 AD3d 1195, 1196; Noetzell v Park Ave. Hall Hous. Dev. Fund
Corp., 271 AD2d 231, 233).

W concl ude, however, that the court erred in denying those parts
of Nestle’s notion and Austin’s cross notion for summary judgnment
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di sm ssing the Labor Law § 241 (6) cause of action to the extent that
it is based upon an alleged violation of 12 NYCRR 23-1.7 (d), and we
therefore further nodify the order accordingly. Pursuant to that
regul ation, “[i]ce, snow, water, grease and any other foreign
substance whi ch nay cause slippery footing shall be renoved, sanded or
covered to provide safe footing.” That regulation is not applicable
to the facts of this case because “the [grain dust] on which plaintiff
slipped was the very condition he was charged with renovi ng” and thus
was an integral part of the task plaintiff was performng (Gaisor v
Gregory Madi son Ave., LLC, 13 AD3d 58, 60; see Gal azka v WFP One

Li berty Plaza Co., LLC, 55 AD3d 789, 789, |v denied 12 NY3d 709;
Basile v I CF Kaiser Engrs. Corp., 227 AD2d 959, 959). Furthernore, we
note that plaintiff on appeal has abandoned any reliance on the
remai ni ng regul ations set forth in his bill of particulars with
respect to the basis for the alleged violation of Labor Law 8§ 241 (6),
and we thus additionally nodify the order by granting the notion and
cross notion for sunmary judgnent dism ssing the Labor Law 8§ 241 (6)
claimto that extent as well (see Roosa v Cornell Real Prop.
Servicing, Inc., 38 AD3d 1352, 1354; Ciesinski v Town of Aurora, 202
AD2d 984, 984).

Contrary to Nestle’s contention, the court properly denied that
part of its nmotion for summary judgnent dismissing plaintiff’s Labor
Law 8§ 200 cl ai m and conmmon-1| aw negl i gence cause of action. “It is
settled | aw that where the all eged defect or dangerous condition
arises fromthe contractor’s nmethods and the owner exercises no
supervisory control over the operation, no liability attaches to the
owner under the conmon | aw or under section 200 of the Labor Law’
(Lonbardi v Stout, 80 Ny2d 290, 295). Nevertheless, plaintiff “ *‘need
not establish that [Nestle] had supervisory control over the work
being perfornmed in the event that the accident was caused by a
defective condition on the prem ses and [Nestle] had actual [or]
constructive notice of such defect’ ” (Bannister v LPCmnelli, Inc.
93 AD3d 1294, 1295; see Selak v Clover Mygt., Inc., 83 AD3d 1585,
1587). Here, Nestle “failed to show that it did not create the
dangerous condition or that it |acked control over the prem ses and
| acked actual or constructive notice of the dangerous condition”
(Verel v Ferguson Elec. Constr. Co., Inc., 41 AD3d 1154, 1156).

Finally, we conclude that the court properly denied those parts
of the notion of Nestle and the cross notion of Austin for summary
judgnment on the issue of Nestle's entitlenment to contractual
i ndemmi fication fromAustin. “An indemification agreenent will be
deenmed void and unenforceable if the party seeking indemification was
itself negligent” (Gglio v St. Joseph Intercommunity Hosp., 309 AD2d
1266, 1268, anended on rearg 2 AD3d 1485; see General noligations Law
8§ 5-322.1; Itri Brick & Concrete Corp. v Aetna Cas. & Sur. Co., 89
NY2d 786, 794, rearg denied 90 Ny2d 1008). Contrary to the
contentions of Nestle and Austin, there is a triable issue of fact
whet her Nestl e was negligent, and we therefore “are unable to
determne at this stage of the litigation whether the indemity
provision in the contract between [Nestle] and [Austin] violates
General Obligations Law 8§ 5-322.1" (Mller v Pike Co., Inc., 52 AD3d
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1240, 1241). Contrary to Austin’s further contention, Wrkers’
Conpensation Law 8 11 does not bar Nestle from seeking contractual
indemmi fication from Austin inasmuch as the contract between them
contains an express indemification provision (see Rodrigues v N & S
Bldg. Contrs., Inc., 5 NY3d 427, 431-432). Contrary to Nestle’'s
further contention, the contract’s indemification provision does not
contain limting |language that insulates it fromthe anbit of General
ol igations Law 8§ 5-322.1 (see generally Brooks v Judlau Contr., Inc.,
11 NY3d 204, 207-209; Ostuni v Town of Inlet, 64 AD3d 854, 855).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-02083
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
\% MVEMORANDUM AND ORDER

CHRI STOPHER CONKLI N, DEFENDANT- RESPONDENT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Dani el
J. Doyle, J.), dated Novenmber 1, 2012. The order granted that part of
def endant’ s omi bus notion seeking to dism ss the indictnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law, that part of defendant’s ommi bus
notion seeking to dismss the indictnent is denied, the indictnent is
reinstated and the matter is remtted to Supreme Court, Monroe County,
for further proceedings on the indictnent.

Menorandum  On appeal from an order that granted that part of
def endant’ s omi bus notion seeking to dism ss the indictnent pursuant
to CPL 210.35 (5), the People contend that Suprenme Court erred in
determning that the integrity of the grand jury proceedi ngs had been
conprom sed due to prosecutorial msconduct. W agree with the
People. * ‘[DJism ssal of an indictnment under CPL 210.35 (5) nust
meet a high test and is limted to instances of prosecutori al
m sconduct, fraudul ent conduct or errors which potentially prejudice
the ultimate decision reached by the [g]Jrand [j]Jury " (People v
Shel tray, 244 AD2d 854, 855, |v denied 91 Ny2d 897; see People v
Hust on, 88 NY2d 400, 409). As the Court of Appeals has stated, “not
every inproper coment, elicitation of inpermssible testinony,

i nperm ssi bl e question or nere m stake renders an indictnment
defective” (Huston, 88 Ny2d at 409; see People v Butcher, 11 AD3d 956,
I v denied 3 NY3d 755).

Here, the court stated in its witten decision that the grand
jury proceedi ng was defective due to the prosecutor’s cross-
exam nation of defendant and “the insufficiency of [the prosecutor’s]
curative instruction.” Although the court did not specify the basis
for its conclusion that the cross-exam nati on was defective, it
appears that the court was concerned that the prosecutor asked
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def endant whet her he was aware that the conplai nant made a recording
of the incident between themthat led to the crimnal charges. In
response, defendant testified that, yes, he had “been told” that there
was a recordi ng, whereupon the prosecutor asked whether he was still

willing to testify that he did not raise his voice or becone upset
during the incident. Defendant responded, “I didn't really becone
upset. No.” No evidence of a recording was presented to the grand

jury, and the conpl ainant, who had testified before defendant, had not
been asked whet her she made a recording.

We conclude that, in the absence of any indication in the record
that the prosecutor |acked a good faith basis to ask defendant whet her
he was aware that the conplai nant had recorded the incident, the court
erred in determning that the prosecutor engaged in m sconduct during
hi s cross-exam nation that warrants dism ssal of the indictnent.
| ndeed, given that defendant testified that he had been told that
there was a recording, it appears that the prosecutor in fact had a
good faith basis to ask the question. |In any event, we do not
percei ve how defendant coul d have been prejudiced by the prosecutor’s
cross-exam nation. As noted, when asked whet her he was aware that
there was a recordi ng, defendant stated that he woul d adhere to his
testinmony that he did not raise his voice and did not beconme upset
during the incident. Thus, the prosecutor’s apparent attenpt at
i npeachnent not did succeed. |f anything, the prosecutor’s reference
to the recording and the failure of the prosecutor to present evidence
of such a recording worked to defendant’s benefit. W also note that
the conplainant’s testinony was legally sufficient to establish that
def endant conmitted the charged crinme even if he did not raise his
voi ce or becone upset during the incident.

We further conclude that the prosecutor did not engage in
m sconduct when, in response to questions whether the conplai nant nade
a recording, he instructed the grand jury menbers that he did not have
any further evidence and that they should make their *“decision based
on the testinony you heard in the grand jury fromthe w tnesses.”
When a grand jury nenber then asked, “Does that nmean there is [no
recording],” the prosecutor responded, “You can certainly consider the
testinmony that you heard. That's the best answer | can give you. And
not hing that you didn’t hear.” Even assum ng, arguendo, that
defendant is correct that the prosecutor should have instructed the
grand jury nmenbers that they could re-call the conplainant to ask her
whet her a recording exi sted, we conclude that the prosecutor’s failure
to do so was not fraudulent in nature or so egregious as to inpair the
integrity of the proceeding. W therefore reverse the order, deny
that part of defendant’s omi bus notion seeking to dism ss the
i ndictment and reinstate the indictnent.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-01986
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

GERALD L. NELSON, JR. , DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( ROBERT W ZI MVERVAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JAMES B. RITTS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Frederick G
Reed, A . J.), rendered March 3, 2011. The judgnent convicted
def endant, upon his plea of guilty, of assault in the first degree,
aggravated crimnal contenpt, crimnal contenpt in the first degree
and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, assault in the first degree
(Penal Law § 120.10 [4]) and aggravated crimnal contenpt (8§ 215.52
[1]). Defendant failed to preserve for our review his challenge to
the factual sufficiency of the plea allocution with respect to the
crime of aggravated crimnal contenpt (see People v Lopez, 71 Ny2d
662, 665). Contrary to defendant’s contention, the plea colloquy did
not cast significant doubt upon his guilt such that County Court had a
duty to conduct a further inquiry to ensure that the plea was know ng
and voluntary (see generally id. at 666). |Indeed, “[t]he court’s duty
to inquire further is not triggered nmerely by the failure of a
pl eadi ng def endant, whether or not represented by counsel, to recite
every element of the crine pleaded to” (id. at 666 n 2). The record
belies defendant’s contention that a further inquiry was required with
respect to the order of protection; the court discussed the order of
protection, defendant conceded it was in place when he physically
attacked the victim and he admtted that he knew of the conditions of
that order and that he violated them when he physically attacked the
victim

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF KHA® SUN CREATOR ALLAH,
PETI TI ONER- APPELLANT,

\% ORDER

ALBERT PRACK, DI RECTOR, S. H. U./I|NVATE
DI SCI PLI NARY PROGRAMS, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES,
RESPONDENT- RESPONDENT.

KHA" SUN CREATOR ALLAH, PETI TI ONER- APPELLANT PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (M
WlliamBoller, A J.), dated Septenber 19, 2011. The order denied the
request of petitioner for expungenent and directed that a new
di sci plinary hearing be conduct ed.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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LEONARD E. RI EDL CONSTRUCTI ON, | NC.,
PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER
M CHAEL HOMEYER AND CLARA HOMEYER,

DEFENDANTS- APPELLANTS.
(APPEAL NO 2.)

D RK J. OUDEMOCL, SYRACUSE, FOR DEFENDANTS- APPELLANTS.

GORI'S & O SULLI VAN, LLC, CAZENOVIA (MARK D. GORI'S OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Geenwod, J.), entered Decenber 20, 2011. The order
awarded attorney’'s fees to plaintiff.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Same Menorandum as in Leonard E. R edl Constr., Inc. v Honeyer
([ appeal No. 1] _ AD3d __ [Apr. 26, 2013]).
Entered: April 26, 2013 Frances E. Cafarell

Cerk of the Court
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LEONARD E. RI EDL CONSTRUCTI ON, | NC.
PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER
M CHAEL HOMEYER AND CLARA HOMEYER,

DEFENDANTS- APPELLANTS.
(APPEAL NO 1.)

D RK J. OUDEMOCL, SYRACUSE, FOR DEFENDANTS- APPELLANTS.

GORI'S & O SULLI VAN, LLC, CAZENOVIA (MARK D. GORI'S OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Onondaga County (Donald AL G eenwood, J.), entered Novenber 28,
2011. The order and judgnent granted plaintiff a noney judgment.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unaninmously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for,
inter alia, breach of contract based upon defendants’ alleged failure
to pay for work performed by plaintiff pursuant to a construction
contract. |In appeal No. 1, defendants appeal from an order and
judgnment entered after a nonjury trial that awarded plaintiff danmages
in the amount of $70,175.55, i.e., $54,466 in danmages for the bal ance
owed under the contract, and $15,709.55 in interest provided for in
the contract. I n appeal No. 2, defendants appeal from an order
granting plaintiff’s application for attorney’s fees and costs
incurred in obtaining the order and judgnent in appeal No. 1.

Contrary to defendants’ contention in appeal No. 1, the court’s
conclusion that plaintiff did not waive its right to paynent is
supported by a fair interpretation of the evidence (see Farace v State
of New York, 266 AD2d 870, 870; see generally Northern Wstchester

Prof essi onal Park Assoc. v Town of Bedford, 60 NY2d 492, 499). *“It is
wel|l settled that a general release is governed by principles of
contract law . . . and that, where a rel ease is unanbi guous, the

intent of the parties nust be ascertained fromthe plain | anguage of
the agreenent” (Dommer Constr. Corp. v Savarino Constr. Servs. Corp.
85 AD3d 1617, 1617-1618 [internal quotation marks onmitted]).

“However, when the evidence in the record including, inter alia, the
ci rcunst ances surrounding the rel ease, as well as the parties’ course
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of dealings, evinces that the parties’ intentions were not reflected
in the general terns of the release, the rel ease does not conclusively
establish a defense as a matter of |aw (Orangetown Hone | nprovenents,
LLC v Kiernan, 84 AD3d 902, 903-904; see Penava Mech. Corp. v Afgo
Mech. Servs., Inc., 71 AD3d 493, 495). Thus, “ ‘[ w here a waiver
formpurports to acknow edge that no further paynents are owed, but
the parties’ conduct indicates otherwise, the instrunent will not be
construed as a release’ ” (E-J Elec. Installation Co. v Brooklyn

Hi storical Socy., 43 AD3d 642, 644; see generally CNP Mech., Inc. v
Allied Bldrs., Inc., 84 AD3d 1748, 1749).

Here, plaintiff’s representative signed a docunent entitled
“Contractor’s Final Wiiver and Affidavit,” which provided that the
construction project was “fully conpleted”; “all bills for |abor
and/or materials furnished in connection with the construction of said
bui | di ngs and work of inprovenent have been fully paid”; and plaintiff

“wai ves any and all lien rights which he may have or may have had on
account of or arising out of the construction of said buildings and
wor k of inprovenent.” Nevertheless, the evidence at trial established

that, at the tinme that docunment was signed, the work had not been
conpl eted and defendants had verbally agreed to nmake additi onal
paynents for the conpletion of additional work. The evidence at trial
further established that defendants conplied with that verbal
agreenent by maki ng additional paynents to plaintiff after plaintiff’s
representative had signed the purported waiver. The court thus
properly concluded that the parties did not treat the docunent signed
by plaintiff’s representative as a final and conpl ete wai ver of any
further clainms by plaintiff (see generally E-J Elec. Installation Co.,
43 AD3d at 644). Contrary to defendants’ further contentions in
appeal No. 1, the evidence at trial supports the court’s award of
damages and the court’s conclusion that plaintiff is entitled to
contractual interest on that portion of the unpaid bal ance that was
not withheld by defendants pursuant to CGeneral Business Law 8 756-

a (2) (a) (i) (see generally Farace, 266 AD2d at 870).

Wth respect to appeal No. 2, the parties’ contract provides that
“[t]he prevailing party shall be entitled to all costs, including but
not limted to reasonable attorney fees, related to any proceeding” to
enforce the terns of the contract. Contrary to defendants’
contention, plaintiff is entitled to attorney’s fees under the
contract because plaintiff herein “prevail[ed] on the central clains
advanced, and receive[d] substantial relief in consequence thereof”
(Sykes v RFD Third Ave. | Assoc., LLC, 39 AD3d 279, 279).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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RI CHARD A. SAI D, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE LEGAL Al D BUREAU OF BUFFALQ, INC., BUFFALO (VI NCENT F. GUGQ NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered March 1, 2011. The judgnent convicted
def endant, upon his plea of guilty, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum I n appeal Nos. 1 and 2, defendant appeals from
j udgnment s convicting himupon his pleas of guilty of crimnal contenpt
in the first degree (Penal Law 8§ 215.51 [b] [iii]; [c]). W conclude
with respect to each appeal that defendant’s waiver of the right to
appeal is invalid because the brief inquiry made by Suprenme Court was
“insufficient to establish that the court ‘engage[d] the defendant in
an adequate colloquy to ensure that the waiver of the right to appeal
was a knowi ng and voluntary choice’ ” (People v Brown, 296 AD2d 860,
860, |v denied 98 Ny2d 767; see People v Allen, 64 AD3d 1190, 1191, Iv
denied 13 NY3d 794). Also with respect to each appeal, we reject the
contention of defendant that the court erred in denying his notion to
wi thdraw the guilty plea. The determ nation whether to permt a
defendant to withdraw a guilty plea rests within the sound discretion
of the court (see People v Cantu, 202 AD2d 1033, 1033), and here there
was no abuse of discretion.

Wth respect to appeal No. 2, although defendant’s jurisdictional
chal l enge to the superior court information (SCI) survives the plea
and would in any event have survived a valid waiver of the right to
appeal (see People v Heinig, 21 AD3d 1297, 1297, |v denied 6 NY3d
813), we nevertheless reject that challenge. According to defendant,
the SCl is jurisdictionally defective because he was not arrai gned on
the felony conplaint charging crimnal contenpt in the first degree.
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The record, however, establishes that the court sat as a | ocal
crimnal court for arraignment purposes and arraigned defendant on the
fel ony conpl aint.

W reject defendant’s challenge to the severity of the sentence
in each appeal. Defendant’s further contention that the court erred
in setting a 15-year duration for the order of protection issued in
connection with both judgnents is not preserved for our review (see
People v Nieves, 2 Ny3d 310, 315-317), and is without merit in any
event (see CPL 530.12 [former (5) (A (ii)]). Defendant also failed
to preserve for our review his contention that the court failed to
take into account jail time credit to which he is entitled in
determ ning the duration of the order of protection (see N eves, 2
NY3d at 315-317), and we decline to exercise our power to review that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [3] [c]; People v Jackson, 81 AD3d 1320, 1321, |v denied 16
NY3d 896) .

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RI CHARD A. SAI D, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THE LEGAL Al D BUREAU OF BUFFALQ, INC., BUFFALO (VI NCENT F. GUGQ NO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POWAERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Erie County (Deborah
A. Haendiges, J.), rendered March 1, 2011. The judgnent convicted
def endant, upon his plea of guilty, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Same Menorandumas in People v Said ([appeal No. 1] = AD3d __
[ Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERTO A. ASTACI O, DEFENDANT- APPELLANT.

KI MBERLY J. CZAPRANSKI, CONFLICT DEFENDER, ROCHESTER (JOSEPH D.
WALDORF OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (ERI N TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Roy W King,
A.J.), rendered Novenber 2, 2006. The judgnment convicted defendant,
upon a jury verdict, of burglary in the first degree, assault in the
first degree and robbery in the second degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, burglary in the first degree
(Penal Law 8§ 140.30 [2]) and assault in the first degree (8§ 120.10
[4]). To the extent defendant chall enges the | egal sufficiency of the
evi dence supporting the conviction of assault in the first degree,
that contention is not preserved for our review (see People v Hines,
97 Ny2d 56, 61, rearg denied 97 Ny2d 678) and, in any event, |acks
nerit (see generally People v Bl eakley, 69 NY2d 490, 495).
Additionally, viewing the evidence in light of the elenments of the
crimes of burglary in the first degree and assault in the first degree
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s contention that the verdict with respect to those
crinmes is against the weight of the evidence (see generally Bl eakl ey,
69 Ny2d at 495). The evidence establishes that defendant’s actions
were a “sufficiently direct cause” of the injuries to the rel evant
victim (People v Petrosino, 299 AD2d 851, 852, |v denied 99 Ny2d 618
[internal quotation marks omitted]; see People v Darrow, 260 AD2d 928,
929; see generally People v Stewart, 40 Ny2d 692, 697). Moreover,
“Ir]esolution of issues of credibility, as well as the weight to be
accorded to the evidence presented, are primarily questions to be
determ ned by the jury” (People v Wtherspoon, 66 AD3d 1456, 1457, |v
denied 13 NY3d 942 [internal quotation marks omitted]). Defendant
contends that the assault in the first degree count in the indictnent
of which he was convicted is duplicitous. That contention is not
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preserved for our review (see People v Sponburgh, 61 AD3d 1415, 1416,
v denied 12 NY3d 929), and we decline to exercise our power to review
it as a matter of discretion in the interest of justice (see CPL
470.15 [6] [a]).

Def endant’ s contention that the People commtted a Brady
violation is also not preserved for our review (see People v Jacobs,
71 AD3d 693, 693, |v denied 14 NY3d 888; People v Caswell, 56 AD3d
1300, 1303, |v denied 11 NY3d 923, reconsideration denied 12 Ny3d 781)
and, in any event, lacks nerit (see People v Giffin, 48 AD3d 894,
895, |v denied 10 NY3d 959; see al so People v Dizak, 93 AD3d 1182,
1184, |v denied 19 NY3d 972, reconsideration denied 20 NY3d 932).

Mor eover, “a defendant’s constitutional right to a fair trial is not
vi ol ated when, as here, he is given a neaningful opportunity to use
the allegedly excul patory material to cross-exam ne the People’s

W tnesses or as evidence during his case” (People v Mrrison, 90 AD3d
1554, 1555, |v denied 19 NY3d 1028, reconsideration denied 20 NY3d 934
[internal quotation marks omitted]). Contrary to defendant’s further
contention, there was no error under People v Trowbridge (305 NY 471),
which restricts third-party testinony regardi ng an eyewi tness’s
pretrial identification of a defendant, because here the eyew tness
herself testified as to her identification of defendant (see People v
Thomas, 17 NY3d 923, 926; People v Bolden, 58 NY2d 741, 742-743).

Defendant failed to preserve for our review his contention that
County Court erred in discharging a sworn juror and, contrary to
defendant’ s contention, preservation is required inasmuch as the
court’s alleged error is not a node of proceedings error (see People v
Powel |, 79 AD3d 1791, 1792, Iv denied 17 NY3d 799; see also People v
Kelly, 5 NY3d 116, 119-120). |In any event, defendant’s contention
regarding the alleged error in discharging that juror |lacks nerit
i nasmuch as the court properly discharged the juror from service
pursuant to CPL 270.35 (see People v Washington, 50 AD3d 1539, 1540,
v denied 11 NY3d 742; see also People v Jeanty, 94 Ny2d 507, 516-517,
rearg denied 95 Ny2d 849; People v Forino, 65 AD3d 1259, 1260, Iv
deni ed 13 NY3d 907).

Def endant al so did not preserve for our review his contention
that the court erred in failing to discharge a sworn juror (see People
v Dennis, 91 AD3d 1277, 1279, |v denied 19 NY3d 995), and we reject
his contention that the court’s alleged error is a node of proceedings
error for which preservation is not required (see Powell, 79 AD3d at
1792, citing Kelly, 5 NY3d at 119-120). In any event, defendant’s
contention lacks nmerit (see Dennis, 91 AD3d at 1279; see generally
Peopl e v Buford, 69 Ny2d 290, 298).

Assum ng, arguendo, that defendant preserved for our review his
contention that the testinony of a police investigator violated
defendant’s constitutional right of confrontation (see generally
Crawford v Washi ngton, 541 US 36, 53-54), we conclude that the
statenents at issue were “testinonial” and thus violated his right of
confrontation (see Mirrison, 90 AD3d at 1556). Neverthel ess, we
conclude that the error is harmess. “Trial errors resulting in
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violation of a crimnal defendant’s Sixth Amendnent right to
confrontation ‘are considered harm ess when, in light of the totality
of the evidence, there is no reasonable possibility that the error
affected the jury' s verdict’ 7 (id. at 1557, quoting People v Porco,
17 NY3d 877, 878, cert denied = US |, 132 S & 2453). Here, the
evi dence of guilt was overwhel m ng i nasmuch as it included testinony
from several eyew tnesses, as well as a statenment defendant gave
linking himself to the crimes, and there was no reasonabl e possibility
that the error affected the jury’'s verdict (see generally People v
Crimm ns, 36 NY2d 230, 237).

To the extent that defendant’s additional contention that he was
denied a fair trial by prosecutorial msconduct is preserved for our
review (see CPL 470.05 [2]), it is without nmerit. The alleged
m sconduct was “not so egregious as to deprive defendant of a fair
trial” (People v Wttnman, 103 AD3d 1206, 1207). Finally, viewi ng the
evi dence, the law, and the circunstances of this case in totality and
at the time of representation, we conclude that defense counsel
provi ded neani ngful representation (see generally People v Baldi, 54
NY2d 137, 147).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RCONEY W W LLIS, JR , DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDMAN, DI STRICT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), rendered Decenber 8, 2008. The order directed defendant
to pay restitution.

It is hereby ORDERED that the order so appealed fromis
unani nously affirned.

Menorandum  On appeal froman order requiring himto pay
restitution in the amount of $141, 750, defendant contends that County
Court erred in failing to conduct a hearing on the issue of his
ability to pay restitution. Defendant failed to preserve that
contention for our review (see People v Dillon, 90 AD3d 1468, 1468-
1469, |Iv denied 19 NYy3d 1025). 1In any event, we conclude that it
| acks nerit. “Consideration of defendant’s ability to pay was not
requi red because restitution was ordered as part of a nonprobationary
sentence that included a period of incarceration as a significant
conmponent” (People v Ford, 77 AD3d 1176, 1177, |v denied 17 NY3d 816;
see People v Henry, 64 AD3d 804, 807, |v denied 13 NY3d 860). W thus
reject defendant’s further contention that he received ineffective
assi stance of counsel based on defense counsel’s failure to request a
heari ng on defendant’s ability to pay restitution. Defense counsel
was not ineffective for failing to request a hearing that had no
“col orabl e basis” (People v Rivera, 71 NY2d 705, 709; see Ford, 77
AD3d at 1177).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, CARNI, SCONIERS, AND MARTOCHE, JJ.
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PAVEL PRI MAKOV, DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (ERI N TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered Cctober 14, 2008. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the first degree, burglary in the third degree and cri m nal
possession of stolen property in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, crimnal possession of a weapon in
the first degree (Penal Law 8§ 265.04 [2]) arising out of an incident
i n which defendant and his acconplice burglarized a gun shop and stole
a nunber of guns. W note that defendant was indicted for that crine
as both a principal and an acconplice (see 8§ 20.00). Follow ng the
burgl ary, defendant and his acconplice fled by foot over snow covered
ground. The police apprehended them separately sonme di stance fromthe
Crime scene.

Def endant contends that his conviction of crimnal possession of
a weapon in the first degree is not based on legally sufficient
evi dence because the People failed to establish that he possessed the
requisite 10 or nore firearns (see Penal Law 8§ 265.04 [2]). W reject
that contention. The proof establishes that 16 guns were stol en
during the burglary and that 13 of those guns qualified as “firearns”
i nasmuch as they were pistols or revolvers (see 8§ 265.00 [3]).
Contrary to defendant’s contention, the fact that he did not
personal |y possess 10 or nore of the firearns at the tine he was
appr ehended does not render the evidence legally insufficient to
support the conviction of crimnal possession of a weapon in the first
degree. The record establishes that the 13 firearnms renoved fromthe
gun shop were found in the possession of defendant or his acconplice,
were recovered in their imediate vicinity at the tine they were
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arrested, or were recovered along the route that one or both of them
took in fleeing fromthe gun shop. Thus, there was a “valid |line of
reasoni ng and perm ssible inferences which could | ead a rational
person to the concl usion reached by the jury on the basis of the
evidence at trial” (People v Bleakley, 69 NY2d 490, 495; see generally
People v Mateo, 13 AD3d 987, 988, |Iv denied 5 NY3d 883). Contrary to
defendant’s further contention, view ng the evidence in |ight of the
el enent of the crime of crimnal possession of a weapon in the first
degree as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), we conclude that the verdict with respect to that crime is not
agai nst the weight of the evidence (see generally Bl eakley, 69 NY2d at
495). Finally, we have consi dered defendant’s remai ni ng contentions
and concl ude that none requires reversal or nodification of the

j udgment .

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF CHESTER J. THOVAS, SR
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

GABRI ELLE C. SM TH, RESPONDENT- RESPONDENT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (TIMOTHY S. DAVIS OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

Appeal from an order of the Famly Court, Mnroe County (Patricia
E. Gallaher, J.), entered February 23, 2012 in a proceedi hg pursuant
to Famly Court Act article 6. The order disni ssed the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petition is
reinstated, and the natter is remtted to Fam |y Court, Monroe County,
for further proceedings on the petition.

Menorandum  Petitioner, an inmate at a correctional facility,
contends that Fam |y Court erred in sunmmarily dism ssing his petition
al l eging that respondent violated a prior order based on his failure
to appear by video or tel ephone for proceedings held on a specified
adj ourned date. W agree. Although Famly Court was entitled to
dismss the petition with prejudice for failure to prosecute based on
t he exi stence of “exceptional circunstances or an unreasonabl e negl ect
to prosecute” (Matter of Stacey O v Donald P., 137 AD2d 965, 966),
here there were no such exceptional circunstances, nor can it be said
on this record that there was an “unreasonabl e neglect to prosecute”
(id.). Indeed, the record before us does not establish the basis for
petitioner’s failure to appear by tel ephone or video fromthe
correctional facility but, rather, the court nerely stated on the
record that its staff had attenpted to call the correctional facility
and “didn’t get through.” W therefore reverse the order, reinstate
the petition and remt the matter to Famly Court for further
proceedi ngs on the petition.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF ANNA B. AND W LLI AM B.
KEI TH C., PETI TI ONER- APPELLANT,;
MEMORANDUM AND ORDER
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
RESPONDENT- RESPONDENT.

COLUCCI & GALLAHER, P.C., BUFFALO (REG NA A. DEL VECCH O OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR RESPONDENT- RESPONDENT.

PAVELA THI BODEAU, ATTORNEY FOR THE CHI LDREN, W LLI AMSVI LLE, FOR ANNA
B. AND WLLI AM B.

Appeal from an order of the Famly Court, Erie County (Lisa Bloch
Rodwi n, J.), entered February 28, 2012. The order dism ssed the
petition.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is deni ed,
the petition is reinstated and the matter is remtted to Famly Court,
Erie County, for further proceedings on the petition.

Menorandum  Petitioner father conmenced this proceedi ng seeking
nodi fication or vacatur of a stay-away order of protection against
him W note as background that, pursuant to article 6 of the Famly
Court Act and upon the father’s default, Famly Court (Rosa, J.)
termnated the father’s parental rights with respect to Anna B. and
WlliamB. (children) and also i ssued an order of protection, which is
the subject of this appeal (term nation proceeding). The order of
protection states that it was issued pursuant to articles 3, 7 and 10
of the Famly Court Act, and an “order on review issued in
conjunction therewith provided that the order of protection was issued
under article 6. Pursuant to the order of protection, the father was
required to stay away fromthe children until the youngest child
reaches the age of 18. Nearly 10 years later, the father filed the
instant petition for nodification or vacatur of the order of
protection, claimng “changed circunstances.” Respondent, Erie County
Departnent of Social Services (DSS), noved to dismss the petition on
the ground that the father |acked standing to bring the petition
because, inter alia, his parental rights had been termnated. Famly
Court (Rodwin, J.) granted the notion and dism ssed the petition
W t hout prejudice. The court reasoned that the father |acked standing
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because the presunption of regularity applied to the term nation
proceedi ng, including the order of protection, and the father failed
to meet his burden of establishing that he was not served with notice
of the petition seeking the order of protection or the order of
protection itself. The father appeals and, under the circunstances of
this case, we reverse.

W agree with the father that, on these facts, he has standing to
chal l enge the validity of the order of protection. Contrary to the
contention of DSS, we conclude that the term nation of the father’s
parental rights does not bar the father from chall enging the order of
protection. Although the termination of the father’'s parental rights
woul d preclude himfromthereafter seeking access to or rights with
respect to the children (see e.g. Matter of Gena S. [Karen M], 101
AD3d 1593, 1595; Matter of April C, 31 AD3d 1200, 1201), the father
does not seek that relief. Instead, as noted, the father seeks
nodi fication or vacatur of the order of protection. Pursuant to
Fam |y Court Act 8 656, the court may issue an order of protection in
conjunction with any other order issued pursuant to article 6, i.e.,
an order termnating parental rights. W conclude that the order
termnating the father’s parental rights is separate and distinct from
the order of protection entered in conjunction with that term nation
order. Thus, the father has standing to challenge the validity of
t hat separate order of protection.

We al so agree with the father that the court inproperly
di sm ssed the petition. During the proceedings at issue, the father
cont ended that he never had notice of either the DSS petition seeking,
inter alia, an order of protection or the order of protection itself.
As noted, in dismssing the petition, the court reasoned that the
presunption of regularity applied to the proceedings giving rise to
the order of protection. The presunption of regularity assunes that
statutory requirenments, including those regarding service, were
foll oned (see People v Dom ni que, 90 Ny2d 880, 881). Here, however,
i nasmuch as it seeks dismssal of the petition, DSS has the burden to
establish that it properly served the father so as to obtain
jurisdiction over himwith respect to the order of protection (cf.
generally Wells Fargo Bank, NA v Chaplin, 65 AD3d 588, 589).
“Ordinarily, a process server’s affidavit of service establishes a
prima facie case as to the nethod of service and, therefore, gives
rise to a presunption of proper service” (id.; see generally Famly C
Act 88 153-b, 154). DSS, however, failed to neet that burden inasmuch
as it failed to submt such an affidavit, and the record is devoid of
evi dence that the father was served with either the DSS petition
giving rise to the order of protection or the order of protection
itself. Consequently, we conclude that the court erred in granting
the notion to dismss, and we reinstate the petition.

In view of our determ nation, we do not address the father’s
remai ni ng contentions.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF ARIANNA M, GAUGE M AND
DYLAN C.

JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES, MEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

BRI AN M, RESPONDENT- APPELLANT.

CARA A. VALDMVAN, FAI RPORT, FOR RESPONDENT- APPELLANT.

CARACCI OLI & ASSOCI ATES, PLLC, WATERTOMN (I RIS YAO OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

LI SA A. PROVEN, ATTORNEY FOR THE CHI LDREN, WATERTOMWN, FOR DYLAN C.,
GAUGE M AND ARI ANNA M

Appeal from an order of the Fam |y Court, Jefferson County
(Richard V. Hunt, J.), entered February 21, 2012 in a proceedi ng
pursuant to Famly Court Act article 10. The order determ ned that
respondent had abused and negl ected the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent father appeals froman order of fact-
finding and di sposition determ ning that he sexually abused and
negl ected two of his children and derivatively negl ected anot her
child. Contrary to the father’s contention, the findings of abuse and
negl ect are supported by a preponderance of the evidence (see Mtter
of Merrick T., 55 AD3d 1318, 1318; Matter of Stephanie B., 245 AD2d
1062, 1062). W accord great weight and deference to Famly Court’s
determ nations, “including its drawing of inferences and assessnent of
credibility,” and we will not disturb those determ nations where, as
here, they are supported by the record (Matter of Shaylee R, 13 AD3d
1106, 1106). We agree with the father that the court erred in
admtting in evidence the witten report of a social worker who
performs sexual abuse assessnents because it contained prior
consi stent statenents that bolstered her trial testinony (see
generally Aurnou v Craig, 184 AD2d 1048, 1049). W concl ude, however,
that the error is harnmless inasnmuch as it does not appear fromthe
court’s decision that the court relied on the report (see Matter of
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Wse v Burks, 61 AD3d 1058, 1059).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF NI CHOLAS C.
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ERI KA H. , RESPONDENT- RESPONDENT,
AND ROBERT C., RESPONDENT- APPELLANT.

KELLY M CORBETT, FAYETTEVILLE, FOR RESPONDENT- APPELLANT.

GORDON J. CUFFY, COUNTY ATTORNEY, SYRACUSE ( SARA J. LANGAN OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

FRANCI S |. WALTER, ATTORNEY FOR THE CHI LD, SYRACUSE, FOR NI CHOLAS C

Appeal from an order of the Suprene Court, Onondaga County
(M chael L. Hanuszczak, A J.), dated June 2, 2011 in a proceeding
pursuant to Famly Court Act article 10. The order, insofar as
appeal ed from adjudged that respondent Robert C. neglected the
subj ect child.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and the petition against
respondent Robert C. is dismssed.

Menorandum  Respondent father appeals froman order that, inter
alia, adjudged that he neglected the child who is the subject of this
proceeding. “[A] party seeking to establish neglect nust show, by a
preponderance of the evidence . . . , first, that [the] child s
physi cal, nmental or enotional condition has been inpaired or is in
i mm nent danger of becom ng inpaired and second, that the actual or
threatened harmto the child is a consequence of the failure of the
parent . . . to exercise a mninumdegree of care in providing the
child with proper supervision or guardianshi p” (N chol son v Scoppetta,
3 NY3d 357, 368; see Famly C Act 88§ 1012 [f] [i]; 1046 [b] [i]). At
the fact-finding hearing, noreover, “only conpetent, material and
rel evant evidence may be admtted” (8 1046 [b] [iii]). Here, “[t]he
evi dence offered in support of the petition against the father
consi sted alnost entirely of out-of-court statenents made by the
nmot her to a police officer and caseworker[s] concerning a donestic
di spute” (Matter of Imani B., 27 AD3d 645, 646; see Matter of Christy
C., 74 AD3d 561, 562). Those statenments were not adm ssi bl e agai nst
the father in the absence of a showing that they cane within a
statutory or common-| aw exception to the hearsay rule (see Imani B.
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27 AD3d at 646). Contrary to the statenment of Suprenme Court, we
conclude that the hearsay statenments were not adm ssible “under
article 10" of the Fam |y Court Act (see generally 8§ 1046 [a]). W
decline to address petitioner’s alternative theories for the

adm ssibility of the nother’s hearsay statenents that were not
advanced at the fact-finding hearing (see Imani B., 27 AD3d at 646).
The nonhearsay evidence in the record is insufficient to establish
that the child s physical, nmental or enptional condition was inpaired
or in inmm nent danger of becom ng inpaired as a consequence of the
father’s conduct (see Matter of Imani O [Marcus O], 91 AD3d 466,
468; Imani B., 27 AD3d at 646).

Finally, we note that, “ ‘because the potential consequences are
so drastic, the Famly Court Act affords protections equivalent to the
constitutional standard of effective assistance of counsel afforded
defendants in crimnal proceedings’ ” (Matter of Mchael C., 82 AD3d
1651, 1652, |v denied 17 NY3d 704). W therefore have considered the
father’s contention that he was denied effective assistance of counsel
at the dispositional hearing, despite the fact that the dispositional
order has expired. W conclude, however, that his contention | acks
merit (see Matter of June MM, 62 AD3d 1216, 1218, |v denied 13 NY3d
704; see also Matter of Lamar J.F., 8 AD3d 1091, 1092).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE JUDI Cl AL SETTLEMENT OF

FI NAL ACCOUNT OF MANUFACTURERS AND TRADERS

TRUST COVPANY (AS SUCCESSOR TO CENTRAL TRUST

COVPANY) , PETI Tl ONER- RESPONDENT, AS THE

TRUSTEE OF THE TRUST UNDER ARTI CLES THI RD AND MVEMORANDUM AND ORDER
FOURTH OF THE LAST W LL AND TESTAMENT OF

EVELYN B. MJLVEY, DECEASED, FOR THE BENEFI T

OF MARY HULL, ALSO DECEASED

EUGENE P. LABUE, GUARDI AN AD LI TEM FOR DAVI D A.

LAWSON, RESPONDENT;

RI CHARD | . MJULVEY, APPELLANT.

RI CHARD | . MJLVEY, APPELLANT PRO SE.

EUGENE P. LABUE, ROCHESTER, RESPONDENT PRO SE.

Appeal from a decree of the Surrogate’s Court, Monroe County
(Edmund A. Calvaruso, S.), entered May 23, 2012. The decree awarded
conpensation to respondent Eugene P. LaBue, guardian ad |litem for
David A. Lawson.

It is hereby ORDERED that the decree so appealed fromis
unani nously nodified on the | aw by reducing the award of fees to
respondent to $8,000 and as nodified the decree is affirnmed w thout
costs.

Menorandum Richard |. Ml vey, appearing pro se, appeals froma
decree that awarded conpensation to Eugene P. LaBue (respondent),
guardian ad litemfor David A Lawson. Petitioner, as trustee of a
trust created by decedent Evelyn B. Milvey, comrenced this proceedi ng
for judicial settlenent of account after the death of the trust
beneficiary. Respondent represented Lawson, who was a potenti al
remai nder beneficiary of the trust (subject remai nder beneficiary),
and advocated for a specific interpretation of the trust, which was
ultimately rejected by Surrogate’s Court. Follow ng the accounti ng,
the Surrogate determ ned that the subject remainder beneficiary was
entitled to $3,179 as his share of the trust principal and awarded
respondent a fee in the anount of $12,000 for his services as guardi an
ad litem (fee). In a prior appeal, Richard |I. Ml vey, another
remai nder beneficiary of the trust, appealed fromthe decree awarding
respondent the fee, and we reversed the decree insofar as it awarded
that fee on the ground that the record was inadequate to support it
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(Matter of Manufacturers & Traders Trust Co. [Milvey], 92 AD3d 1276).
W remitted the matter to Surrogate’s Court for further proceedings
and, on remttal, the Surrogate again awarded respondent a fee in the
amount of $12, 000.

W agree with Richard |I. Miulvey that the fee is unreasonabl e on
its face. “It is well settled that a guardian ad litemis entitled to
a reasonable fee, and the reasonabl eness of the fee is determ ned
based on the sanme factors used to determ ne the reasonabl eness of
| egal fees in general” (id. at 1277). Those factors “include the tine
and | abor expended, the difficulty of the questions involved and the
required skill to handle the problens presented, the attorney’s
experience, ability, and reputation, the amount involved, the
customary fee charged for such services, and the results obtained”
(Matter of Barich, 91 AD3d 769, 770 [internal quotation marks
omtted]). Here, although respondent submtted the requisite
affidavit establishing his entitlenent to a fee pursuant to 22 NYCRR
207.45 (a) (see id.; cf. Matter of Slade, 99 AD2d 668, 668), we
concl ude that the Surrogate abused his discretion in awarding
respondent a fee in the anount of $12,000, and we therefore nodify the
decree by reducing the fee to the amount of $8,000 (cf. Matter of
Phi nney [appeal No. 2], 251 AD2d 1048, 1048-1049; see generally Matter
of Dessauer, 96 AD3d 1560, 1561). For exanple, the Surrogate abused
his discretion in awardi ng respondent his hourly rate for 14 hours of
| egal research on the underlying issue, and conpensating respondent
for hand-delivering certain docunents to the court and sendi ng copies
t hereof to various people. Mreover, although not dispositive, we
further conclude that the fee should be considered in light of the
anount of the trust principal received by the subject remainder
beneficiary, and in light of the fee awarded to anot her guardi an ad
litemrepresenting a simlarly situated renai nder beneficiary.

Not ably, the fee of the other guardian ad litemwas significantly | ess
than respondent’s fee, and the remai nder beneficiary represented by
that guardian ad litemreceived a nuch |arger anount of the trust
princi pal than the subject renainder beneficiary.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Cattaraugus County
(M chael L. Nenno, A J.), entered February 28, 2012 in a personal
injury action. The order denied defendant’s notion for sunmary
j udgment .

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comrenced this action seeking to recover
damages for injuries he sustained when he slipped froma diving board
at a pool owned by defendant while he was preparing to dive into the

pool . Defendant noved for sunmary judgment di sm ssing the conplaint
on the ground that plaintiff assumed the risks associated with diving
in the pool. Suprene Court denied the notion, and we affirm

The doctrine of primary assunption of risk “generally constitutes
a conplete defense to an action to recover danages for persona
injuries . . . and applies to the voluntary participation in sporting
activities” (Gardner v Town of Tonawanda, 48 AD3d 1083, 1084 [i nternal
guotation marks omtted]). Under that doctrine, “a person who
voluntarily participates in a sporting activity generally consents, by
his or her participation, to those injury-causing events, conditions[]
and risks [that] are inherent in the activity” (Cotty v Town of
Sout hhanpt on, 64 AD3d 251, 253; see generally Mirgan v State of New
York, 90 Ny2d 471, 482-486; Turcotte v Fell, 68 Ny2d 432, 438-440;
Bel vedere v Holiday Val., Inc., 60 AD3d 1459, 1460). The owner of
recreational prem ses owes a duty “to exercise care to nmake the
conditions as safe as they appear to be. |If the risks of the activity
are fully conprehended or perfectly obvious, plaintiff has consented
to them and defendant has perforned its duty” (Morgan, 90 Ny2d at 484
[internal quotation marks omtted]). A plaintiff, however, wll not
be deened to have consented to “conceal ed or unreasonably increased
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risks” (id. at 485). Thus, in assessing whether the relevant duty has
been breached, it nust be determ ned “whether the conditions caused by
t he defendant[’s] negligence are uni que and created a dangerous
condition over and above the usual dangers that are inherent in the
sport” (id. [internal quotation marks omtted]).

Here, we conclude that defendant failed to neet its initial
burden on the notion inasnuch as its subnissions indicate that the
nonskid material on the surface of the diving board had not been
recently reapplied, and establish that the area in the mddle of the
di ving board, fromwhich plaintiff fell, was worn and snoot her than
the other areas of the board (cf. id. at 488; see generally Zuckerman
v City of New York, 49 Ny2d 557, 562). Even assum ng, arguendo, that
defendant nmet its initial burden on the notion, we conclude that
plaintiff raised an issue of fact in opposition thereto (see Mrgan,
90 NY2d at 488; Zuckerman, 49 NY2d at 562). Plaintiff submtted
evi dence that he fell while wal king down the m ddle of the diving
board, that there was no nonskid material on the mddle of the board,
and that the area fromwhich he fell was snooth, slippery and
significantly worn.

Finally, we note that defendant’s reliance on Cook v Town of
Oyster Bay (267 AD2d 192) is of no nonent. There, the infant
plaintiff slipped and injured herself while using defendant’s diving
board, and the Second Departnent reversed an order denying defendant’s
notion for summary judgnent dism ssing the conplaint (see id. at 192-
193). Qur review of the record in Cook reveals that the facts of that
case are distinguishable fromthe facts presented here. |n Cook, the
plaintiff admtted that she slipped due to a puddl e of water on the
di ving board and that such water was “a normal thing” that was “there
everyday.” Additionally, unlike this case, one of the defendant’s
enpl oyees in Cook testified that the defendant had reapplied the
nonski d surface to the diving board nunerous tines over the years.
Here, by contrast, one of defendant’s enpl oyees testified that he was
not aware of any surface coatings being applied to the diving board in
the two years preceding plaintiff’s accident. Another of defendant’s
enpl oyees testified that, although he had applied black tread and
nonskid materials to the board s surface several years ago, he had not
since reapplied those materials. Finally, nunmerous enpl oyees of
defendant admitted that the m ddle of the board, where plaintiff had
sl i pped, was worn snoother than the outer edges, had | ess nonskid
material on it, and had worn paint.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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SUGARVAN LAW FI RM LLP, SYRACUSE (JAMES G STEVENS, JR, OF COUNSEL),
FOR THI RD- PARTY DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County (Norman
|. Siegel, A J.), entered March 21, 2012. The order granted the
nmotion of third-party defendant for partial sunmary judgnment
di ssm ssing the second cause of action of plaintiff’s conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
breach of contract in connection with its construction of a new town
hall for defendant-third-party plaintiff (hereafter, defendant).
Third-party defendant, the successor in interest to the architect who
contracted with defendant, noved for partial sunmary judgnent
dism ssing plaintiff’s second cause of action, which sought del ay
damages. Defendant joined in that notion. Supreme Court properly
granted the notion based on plaintiff’'s failure to file a notice of
claimwithin the time limtations of Town Law 8 65 (3). That statute
requires a witten verified claimto be filed “wthin six nonths after
t he cause of action shall have accrued” (id.). Plaintiff, relying on
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M cro-Link, LLC v Town of Amherst (73 AD3d 1426, 1427), contends that
t he second cause of action did not accrue until the claimfor paynent
of del ay damages was actually or constructively rejected by defendant.
Plaintiff’s reliance on Mcro-Link, LLCis msplaced inasnuch as the
contract between plaintiff and defendant in this case provided for a

different date of accrual. It is well settled that parties may
provide in their contract for a different date of accrual, “and such a
provision will govern in the absence of duress, fraud or

m srepresentation” (Matter of Oiskany Cent. Sch. Dist. [Booth
Architects], 206 AD2d 896, 897, affd 85 Ny2d 995; see CPLR 201).

Here, the contract provided that “[a]s to acts or failures to act
occurring prior to the relevant date of Substanti al Cbnplet|on

any alleged cause of action shall be deemed to have accrued in any and
all events not later than such date of Substantial Conpletion.” Thus,
pursuant to the contract, the second cause of action accrued on the
date of substantial conpletion, which was May 23, 2005. |nasnuch as
the notice of claimwas not filed within six nonths of that date, it
was untinmely, and the court therefore properly granted the notion for
partial summary judgnent dism ssing the second cause of action (see
Mohl v Town of Riverhead, 62 AD3d 969, 970).

Plaintiff contends that the contract provision setting the
accrual date does not apply because plaintiff’s clains could not be
ascertained until the date of final conpletion. That contention is
wi thout nmerit because, pursuant to that contract provision, the
rel evant inquiry is whether plaintiff’s claimis based on “acts or
failures to act” prior to the relevant date of substantial conpletion,
not whether plaintiff could determ ne on that date the total anount of
damages it sustained. The record establishes that the contract
accrual date applies because plaintiff’s claimfor delay damages under
t he second cause of the action is based on “acts or failures to act
occurring prior to the relevant date of Substantial Conpletion.” W
reject plaintiff’s further contention that the certificate of
substantial conpletion issued by third-party defendant is insufficient
under the contract because it was executed by third-party defendant
only, and not by plaintiff or defendant. The contract provides that
the architect is to prepare the certificate of substantial conpletion
and submt it to the owner and contractor “for their witten
acceptance of responsibilities assigned to themin such Certificate.”
The contract, however, does not require the owner and contractor to
agree with the date of substantial conpletion set by the architect.
Moreover, plaintiff’s own docunents establish that the date of
substantial conpletion was no | ater than May 23, 2005.

Finally, we reject plaintiff’s remaining contentions that
def endant wai ved conpliance with or is estopped fromrelying on Town
Law 8 65 (3) (see Mohl, 62 AD3d at 970). “A nunicipality may be
estopped fromasserting that a claimwas filed untinmely when its
i nproper conduct induces reliance by a party who changes his position
to his detrinment or prejudice” (Wlson v City of Buffalo, 298 AD2d
994, 995, |v denied 99 Ny2d 505 [internal quotation marks omtted]).
Here, there is no evidence that defendant engaged in any i nproper
conduct dissuading plaintiff fromserving a tinely notice of claim
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(see generally id.).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JODI A. DANZI G OF
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Appeal from a judgnment of the Suprene Court, Monroe County
(Richard A. Dollinger, A J.), rendered Cctober 15, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of offering a fal se
instrument for filing in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Opinion by FaHey, J.: In appeal Nos. 1 through 3, defendants
appeal fromrespective judgnents convicting themof crinmes related to
Medi cai d and Medicare fraud. In doing so, defendants raise the issues

whet her the Attorney General of the State of New York (hereafter,
Attorney Ceneral) has authority under Executive Law 8§ 63 (3) to
prosecute defendants for crines involving Medicare, and whether
Executive Law 8 63 (3) is preenpted by 42 USC § 1396b (q) (3). For
the reasons that follow, we agree with the Peopl e that Executive Law §
63 (3) enpowers the Attorney General to prosecute crines related to
Medi care fraud in connection with an authorized investigation of

Medi caid fraud. We further conclude that Executive Law 8 63 (3) is
not preenpted by 42 USC § 1396b (q) (3), and we thus conclude that the
j udgment in each appeal should be affirned.

Medicaid is a joint federal -state program established pursuant to
what is astutely described as a schenme of “unparalleled conplexity”
(Roach v Morse, 440 F3d 53, 58 [internal quotation marks omtted]),
enbodied in title XIX of the Social Security Act (42 USC § 1396 et
seq.) and inplenented in this state by article 5, title 11 of the
Soci al Services Law and 18 NYCRR subpart 360-4. Medicaid is a state-
adm ni stered program and the federal government reinburses the state
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for a percentage of costs incurred in the proper and efficient

adm nistration of a Medicaid plan (see 42 USC § 1396b [a]; see al so
Matter of Golf v New York State Dept. of Social Servs., 91 NY2d 656,
659). Medicare, in turn, is a federal healthcare programfor the aged
and di sabled, and is adm ni stered by the Departnent of Health and
Human Services (42 USC § 1395 et seq.).

This case had its genesis in an investigation conducted by the
Attorney Ceneral into defendants’ subm ssions of false billing clains
to both the state Medicaid office and the federal Medicare office.
Briefly, defendant M chael Mran (Mchael) is a clinical psychol ogist,
and defendant Esta Mran (Esta) is his wife. Defendant M chael Mran,
Ph. D. Psychol ogist, P.C. (Corporation) is an entity that M chael and
Esta co-founded, and through that body submtted false billing clains.
The parties agree that the Corporation was a Medi care provider and,
according to the People, Mchael was an enrolled Medicaid provider.

Def endants’ patients were so-called “dual eligibles,” i.e., their
i ndi gent status entitled themto both Medicare and Medi caid coverage.
Pursuant to an agreenent between the state and federal governnents,
Medi care funded the majority of the nedical costs for defendants’
patients, and Medicaid paid the applicable copaynent. Defendants’

medi cal billing agent billed Medicare for rel evant services rendered
and, after receiving paynent from Medi care, charged Medicaid for the
unpai d anmount using the Medicaid billing code closest to the rel evant

Medi care billing code.

That practice eventually attracted the attention of state
authorities. On April 26, 2002, years before this investigation
began, the Comm ssioner of Health (COH) requested that the Attorney
Ceneral investigate and prosecute Medicaid fraud (hereafter,
referral). That referral provided as foll ows:

“Pursuant to Executive Law 8 63 (3), | hereby
request that you investigate and prosecute the

al | eged conmm ssion of any indictable offense or

of fenses arising out of any violation of the
Public Health Law, the Social Services Law or any
ot her applicable state | aw or any regul ati on
promul gated thereunder relating to: (1) fraud in
the adm ni stration of the Medicaid program (2)

t he provision of nedical assistance and the
activities of providers of nedical assistance
under the state Medicaid plan; (3) the abuse or
negl ect of patients in health care facilities
recei ving paynents under the Medicaid plan or the
m sappropriation of patients’ private funds in
such facilities; and (4) the operation, managenent
or funding of health-related entities and
facilities subject to oversight by this Departnent

“I'n addition, | request that you prosecute any
person or persons believed to have committed any
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of the above crines or offenses, and any crinme or
of fense arising out of your investigation or
prosecution or both, or properly joinable with the
f oregoi ng of fenses in such prosecution . . .”"?

Follow ng the referral, the state Medicaid Fraud Control Unit
(MFCU), which operates in the office of the Attorney Ceneral,
commenced the subject investigation against defendants. At sone
point, the Attorney General |earned of a sinmultaneous federal inquiry
into defendants’ activities by the Federal Bureau of Investigation
(FBI') and O fice of Inspector Ceneral (O G and, on April 21, 2006
the O G acknow edged and granted the Attorney CGeneral’s request to
continue its adjudication of the matter.

The subject investigation yielded a 31-count indictnment, which
charged defendants with various crinmes generally relating to fal se
statenments in the nedical records of certain Medicaid and Medicare
patients,? as well as the | arcenous recei pt of paynent through false
representations as to services provided to Medicaid and Medicare
participants. Defendants thereafter noved for dism ssal of the
i ndi ctment on two grounds. By a notion in which Esta joined, M chael
and the Corporation sought an order dism ssing the indictnent on the
ground that the Attorney General “has not been authorized to
i nvestigate or prosecute the charges in the Indictnment pursuant to
Executive Law 8 63 (3).” The People opposed the notion, contending
that the Attorney General has jurisdiction to investigate and
prosecute Medicaid fraud and rel ated Medi care fraud based on the 1978
referrals of the COH and the CDSS, and the 2002 referral of the COH.

In a second notion to dismss, defendants collectively sought
“dism ssal of the Indictnent pursuant to the doctrine of Federal/State
‘“Conflict Preenption.” ” Specifically, defendants contended that 42
USC 8§ 1396b (qg) (3) is the controlling federal statute that gives
state MFCUs the power to investigate federal Medicare-related fraud to
alimted extent. Defendants further contended that Executive Law 8§
63 (3) conflicts with 42 USC § 1396b (qg) (3), and that section 63 (3)
thus is nullified under the principle of conflict preenption.

Def endants did not, however, contend that section 63 (3) is expressly
preenpted by 42 USC § 1396b (q) (3). |In opposition to the second
notion to dismss, the People, inter alia, contended that no express
or inplied conflict exists between the statutes at issue.

! The COH s 2002 referral appears to have updated a 1978
referral of the CCOH given the assunption by the Departnent of
Health (DOH) of the duties as the single state agency
adm nistering the state’s Medicaid programin 1996 (see L 1996,
ch 474, 88 233-248). The Commi ssioner of the Departnent of
Social Services (CDSS) also referred to the Attorney CGeneral the
i ssue of Medicaid fraud in 1978.

2 Medi caid fraud was the subject of 25 of the 31 counts
of the indictnent.
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By separate orders, County Court (Marks, J.) denied both notions,
reasoni ng that the People satisfied their burden of proof with respect
to Executive Law 8 63 (3) by producing the 1978 and 2002 referrals of
the COH and CDSS requesting that the Attorney CGeneral investigate and
prosecute Medicaid fraud and rejecting defendants’ contention with
respect to preenption. The day after County Court denied the second
motion to dismss, the parties appeared before Suprene Court
(Dol l'inger, A.J.) and entered respective guilty pleas, each in ful
satisfaction of the indictnment. Specifically, Mchael pleaded guilty
to offering a false instrument for filing in the second degree (Penal
Law § 175.30), a lesser included offense of the indicted crine of
offering a false instrunent for filing in the first degree (8 175.35).
Esta, in turn, pleaded guilty to offering a false instrunment for
filing in the first degree (id.), while the Corporation pleaded guilty
to grand larceny in the second degree (8 155.40 [1]), which resulted
fromthe Corporation’s receipt of $257,946.93 of state and federal
funds to which it was not entitled. 1In its plea agreenent, the
Corporation, inter alia, agreed to nmake restitution to the Medicaid
programin the anpunt of $114,647.21, and to the Medicare programin
t he anpbunt of $143,299.72. The respective plea agreenents preserved
defendants’ right to raise the issues of preenption and conpliance
with Executive Law 8 63 (3) on their appeal fromthe judgnents
convicting themupon their guilty pleas, and we are called upon to
address those issues herein.

We now turn to the nerits, and address first the issue whether
the Attorney General had authority to investigate and prosecute
def endants under Executive Law 8 63 (3). It is beyond argunent that
the Attorney CGeneral “has no . . . general authority [to conduct
prosecutions] and is w thout any prosecutorial power except when
specifically authorized by statute” (People v G I nour, 98 Ny2d 126
131 [internal quotation nmarks omtted]; see People v Cuttita, 7 NY3d
500, 507). Authority to investigate and prosecute is afforded to the
Attorney Ceneral by, inter alia, Executive Law 8 63 (3), which
provi des as foll ows:

“Upon request of the governor, conptroller,
secretary of state, conm ssioner of

transportation, superintendent of financial

servi ces, conm ssioner of taxation and finance,
conmi ssi oner of notor vehicles, or the state

i nspector general, or the head of any other
departnent, authority, division or agency of the
state, [the Attorney General shall] investigate
the all eged comm ssion of any indictable offense
or offenses in violation of the | aw which the

of ficer making the request is especially required
to execute or in relation to any matters connected
wi th such departnent, and to prosecute the person
or persons believed to have commtted the sanme and
any crime or offense arising out of such

i nvestigation or prosecution or both, including
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but not limted to appearing before and presenting
all such matters to a grand jury” (cf. GCeneral
Busi ness Law 88 358, 692; Executive Law § 70-a).

Unaut hori zed prosecutorial participation by the Attorney General
requires the dismssal of any indictnent resulting therefrom (see
G I nour, 98 Ny2d at 135), and here defendants seek that relief. In
doi ng so, defendants do not dispute that the COHis “especially
required to execute” Medicaid provisions contained in the laws of this
state (Executive Law 8 63 [3]), and instead contend that section 63
(3) prevents the Attorney General from prosecuting Medicare-rel ated
of fenses that are discovered during an investigation into potenti al
Medi cai d fraud.

We are thus presented with a question of statutory
interpretation, and in such instances

“ ‘[i]t is fundanental that a court, in
interpreting a statute, should attenpt to
effectuate the intent of the Legislature. The
starting point is always to look to the | anguage
itself and where the |anguage of a statute is

cl ear and unanbi guous, courts nust give effect to
its plain meaning’ ” (Pultz v Econonmakis, 10 NY3d
542, 547, quoting State of New York v Patricia
1., 6 NY3d 160, 162 [internal quotation marks,
brackets and citations omtted]; see Lynch v
Waters, 82 AD3d 1719, 1721).

Applying those rules, we agree with the People that the Attorney
CGeneral’s investigation and prosecution of defendants was authorized
by the COH referral. Inasnmuch as the DOH administers this state’s
Medi cai d program (see Social Services Law § 363-a), there can be no
di spute that the COH referral permtted the Attorney General to
i nvestigate Medicaid fraud. Mreover, what here was the Attorney
Ceneral’s concomtant investigation of Medicaid and Medi care fraud
with respect to defendants was permtted by way of the broad anbit of
the “arising out of” |anguage in Executive Law 8 63 (3), i.e., the
cl ause of that statute allowing the “prosecut[ion] [of] the person or
persons believed to have commtted the same and any crinme or offense
arising out of such investigation or prosecution” (enphasis added).

| ndeed, “courts . . . have uniformy construed [Executive Law 8
63 (3)] as bestowi ng upon the Attorney [] General the broadest of
powers” (Matter of Mann Judd Landau v Hynes, 49 Ny2d 128, 135), and
the phrase “ ‘arising out of’, in its nost commbn sense, has been
defined as originating from incident to or having connection wth”
(Peopl e v Young, 220 AD2d 872, 874, |v denied 87 Ny2d 909). The
| ocation of that phrase in section 63 (3) nakes it obvious that the
Attorney Ceneral may prosecute any crine (here, Medicare fraud)
connected to an authorized investigation (here, Medicaid fraud) (see
generally People v Zarro, 66 AD3d 1050, 1051-1052, |v denied 14 Ny3d
894, reconsideration denied 15 NY3d 811; Young, 220 AD2d at 874).
Al t hough this prosecution involved a joint effort between federal and
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state authorities, nothing in section 63 (3) prohibits such

col | aboration, and defendants’ further contention that this case had
no relation to Medicaid fraud is forfeited by their pleas (see People
v Plunkett, 19 NY3d 400, 405 [“appellate clains challenging what is
conpetently and i ndependently established by a plea (are)
forfeited”]).

We next address the issue whether Executive Law 8 63 (3) is
preenpted by 42 USC § 1396b (q) (3). Initially, to the extent that
defendants rely on the theory of “express” preenption, i.e., that
Congress explicitly nmandated preenption of state |aw t hrough 42 USC §
1396b (q) (3), we conclude that such a theory is not preserved for our
review i nasmuch as it was not raised by defendants before the notion
court. Neverthel ess, under the circunstances of this case we exercise
our power to review that part of defendants’ contention with respect
to “express” preenption as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]), particularly because the issue of
express preenption was raised by the People in opposition to
def endants’ second notion and thus was before the court in any event.

Under the Supremacy C ause of the United States Constitution (see
US Const, art VI, cl 2), state |aw nay be preenpted “either by express
provision, by inplication, or by a conflict between federal and state
| aw’ (New York State Conference of Blue Cross & Blue Shield Plans v
Travelers Ins. Co., 514 US 645, 654). “[Dlespite the variety of these
opportunities for federal preem nence, [however, courts] have never
assuned lightly that Congress has derogated state regul ation, but
i nstead have addressed clains of [preenption] with the starting
presunption that Congress does not intend to supplant state | aw

(id.).

Thus, “[i]n preenption analysis, courts should assunme that ‘the
historic police powers of the States’ are not superseded ‘unl ess that
was the clear and mani fest purpose of Congress’ ” (Arizona v United
St at es, us : , 132 S & 2492, 2501). “Congressional purpose
is the ‘“ultimte touchstone’ in determ ning whether federal |aw
preenpts a particular state action” (Smth v Dunham Bush, Inc., 959
F2d 6, 8, quoting Allis-Chalners Corp. v Lueck, 471 US 202, 208) and,
in searching for legislative intent to preenpt, we nust “exam ne the
statute’s express objectives, its structure, the plain nmeaning of its
| anguage, and its interpretation by the courts” (id., citing FMC Corp.
v Hol liday, 498 US 52). Wen the text of a federal statute “is
suscepti bl e of nore than one plausible reading, courts ordinarily
‘accept the reading that disfavors [preenption]’ ” (Altria Goup, Inc.
v Good, 555 US 70, 77, quoting Bates v Dow Agrosciences LLC, 544 US
431, 449).

A

Turning first to the issue of express preenption, we note that
such preenption occurs when Congress has explicitly mandated
preenption in the statute’s | anguage (see Shaw v Delta Air Lines,
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Inc., 463 US 85, 95; see also Brown v Hotel & Rest. Enpls. &
Bartenders Intl. Union Local 54, 468 US 491, 500-501), and we concl ude
that there is no “ ‘clear and manifest’ ” purpose on the face of 42
USC § 1396b (q) (3) to preenpt state law (Arizona, __ US at __ , 132
S O at 2501). That statute provides in relevant part that the phrase
“State nedicaid fraud control unit” neans

“asingle identifiable entity of the State
government . . . [whose] function is conducting a
statewi de program for the investigation and
prosecution of violations of all applicable State
| aws regarding any and all aspects of fraud in
connection wth (A) any aspect of the provision of
nmedi cal assistance and the activities of providers
of such assistance under the State [ Medicaid] plan
under this subchapter; and (B) upon the approval
of the Inspector Ceneral of the rel evant Federal
agency, any aspect of the provision of health care
services and activities of providers of such
servi ces under any Federal health care program.

, 1f the suspected fraud or violation of law in
such case or investigation is primarily related to
the State [ Medicaid] plan under this subchapter.”

Def endants contend that express preenption exists here because
the last clause in 42 USC 8§ 1396b (qg) (3) expressly prohibits
prosecution in cases such as this, where the suspected fraud i s not
“primarily related to” Medicaid. Wthout addressing the question
whet her the suspect fraud primarily relates to Medicaid,® we reject
that contention. Essentially, defendants posit that, in defining an
MFCU, Congress precluded such an entity frominvestigating Medicare
fraud unl ess such investigation was primarily related to state
Medicaid fraud. A mere negative inplication in that |anguage cannot
be deenmed an explicit nmandate with respect to the all eged preenption
of section 63 (3) (see Shaw, 463 US at 95). |In other words, in the
absence of a clear reflection of a preenptive purpose (cf. Egel hoff v
Egel hoff ex rel. Breiner, 532 US 141, 146-150), defendants’ contention
with respect to express preenption fails. Defendants refer us to the
| egislative history of 42 USC 8 1396b (q) (3), including various
excerpts fromthe Congressional Record, in further support of their
contention with respect to express preenption, but such history is not
germane to this preenption analysis (see G pollone v Liggett G oup,
Inc., 505 US 504, 516; Smth, 959 F2d at 8 [preenption analysis turns
on “the statute’s express objectives, its structure, the plain nmeaning
of its language, and its interpretation by the courts”]). 1In any
event, that |legislative history is unhel pful to defendants.

3 W reiterate here the point that 25 of the 31 counts in
the indictnent involve Medicaid fraud.
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B

Turning next to the issue of conflict preenption, we note that
such preenption “occurs ‘when conpliance with both state and federal
law i s inpossible, or when the state | aw “stands as an obstacle to the
acconpl i shnment and execution of the full purposes and objective of
Congress” ' 7 (United States v Locke, 529 US 89, 109, quoting
California v ARC Am Corp., 490 US 93, 100-101). W first address
what we refer to as the “inpossibility” formof conflict preenption,
whi ch occurs when conpliance with both state and federal lawis
i npossi ble. Here, conpliance with both the state |aw (Executive Law §
63 [3]) and federal law (42 USC § 1396b [q] [3]) at issue is possible,
and thus the inpossibility formof conflict preenption does not apply
to this case.

As noted, Executive Law 8 63 (3) provides that,

“[u] pon request of the . . . head of any . . .
department, authority, division or agency of the
state, [the Attorney General shall] investigate

t he all eged comm ssion of any indictable offense
or offenses in violation of the | aw which the

of ficer making the request is especially required
to execute or in relation to any matters connected
wi th such departnment, and . . . prosecute the
person or persons believed to have commtted the
same and any crinme or offense arising out of such
i nvestigation or prosecution or both” (enphasis
added) .

Put sinply, that statute allows the Attorney General to prosecute
crinmes arising out of the investigation of Medicaid fraud, which is
preci sely what occurred here.

In the course of its investigation, the Attorney General also
conmplied with 42 USC 8§ 1396b (q) (3). As noted, that statute provides
that the purpose of an MFCU is to

“conduct[ ] a statew de programfor the

i nvestigation and prosecution of violations of al
applicable State |laws regarding any and al

aspects of fraud in connection with (A) any aspect
of the provision of medical assistance and the
activities of providers of such assistance under
the State [ Medicaid] plan under this subchapter
and (B) upon the approval of the Inspector General
of the rel evant Federal agency, any aspect of the
provi sion of health care services and activities
of providers of such services under any Federal
health care program. . . , if the suspected fraud
or violation of law in such case or investigation
is primarily related to the State [ Medicaid] plan
under this subchapter.”
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Here, the Attorney General’'s office acted as an MFCU in
i nvestigating the subject Medicaid fraud, thus conplying with part (A
of section 1396b (qg) (3). Wth respect to part (B) of that section,
the record establishes that the Attorney General continued in its role
as an MFCU as it investigated Medicare fraud related to the subject
Medicaid fraud with the perm ssion of the OG W conclude that the
referral fromthe COH which requested that the Attorney General
i nvestigate Medicaid fraud, reflects that the “suspected fraud”
consi dered by section 1396b (q) (3) (B) was fraud commtted agai nst
New York State, and as such the “piggybacking” of the Medicare
i nvestigation onto the Attorney Ceneral’s Medicaid investigation
conplied with section 1396b (q) (3). Hence, as noted, the
“inmpossibility” formof conflict preenption does not apply here.

We next address what we refer to as the “inpedi nent” form of
conflict preenption, which occurs when the state | aw i npedes
acconpl i shnment and execution of the full purposes and objective of
Congress. That formof conflict preenption is also inapplicable here.

The federal statutory schene at issue requires that states
supervise their Medicaid prograns by creating entities to prosecute
fraud (see 42 USC § 1396a [a] [61]). Section 1396b (a) (6) (B)
relieves part of a state’s financial burden in that respect by
providing for federal reinbursenment of a portion of costs incurred by
states in conplying with the requirenent that states prosecute
Medi caid fraud, and section 1396b (q) (3) sinply describes the
function of a state entity that investigates and prosecutes Medicaid
fraud and Medicare fraud in connection with Medicaid fraud. Executive
Law 8 63 (3) considers the prosecutorial authority of the Attorney
General, and thus is unrelated to the federal statute at issue.
| ndeed, we note that section 63 (3) appears to support the objectives
of the subject federal statute, and thus the inpedi ment form of
conflict preenption has no application to this case.

|V

Accordi ngly, we conclude that each of the judgnments on appeal
shoul d be affirned.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JODI A. DANZI G OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Richard A. Dollinger, A J.), rendered Cctober 15, 2010. The judgnent
convi cted defendant, upon her plea of quilty, of offering a false
instrunment for filing in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Sane Opinion as in People v Mran ([appeal No. 1] _ AD3d
[ Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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THE PARRI NELLO LAW FIRM LLP, ROCHESTER (BRUCE F. FREEMAN OF COUNSEL),
AND CERULLI, MASSARE & LEMBKE, FOR DEFENDANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JODI A. DANZI G OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Monroe County
(Richard A Dollinger, A J.), rendered Cctober 15, 2010. The judgnent
convi cted defendant, upon a plea of guilty, of grand larceny in the
second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Same Opinion as in People v Mran ([appeal No. 1) _ AD3d
[ Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered June 28, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |l aw by vacating the sentence inposed and as
nmodi fied the judgnment is affirmed, and the natter is remtted to
CGenesee County Court for the filing of a predicate fel ony of fender
statenent and resentenci ng.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a
controll ed substance in the third degree (Penal Law 88 110.00, 220.16
[12]). Contrary to defendant’s contention, County Court properly
refused to suppress the physical evidence that the police observed and
removed from defendant’s cl enched buttocks during a strip search.
Def endant contends that the search warrant permtting a search of
def endant’ s resi dence and person for a gun and narcotics did not
authorize the systematic search of defendant, pursuant to which the
police required himto renove one article of clothing at a tinme. W
reject that contention inasnuch as the search warrant specifically
directed a search of defendant’s person (cf. People v Mdthersell, 14
NY3d 358, 361). Although no narcotics were found in defendant’s
clothing, the police observed a plastic bag protruding fromhis
cl enched buttocks during a visual inspection of his body. Contrary to
defendant’s further contention, the police did not conduct a “visual
body cavity inspection,” which “occurs when a police officer |ooks at
[a defendant’s] anal or genital cavities, usually by asking [the
defendant] to bend over” or squat (People v Hall, 10 Ny3d 303, 306,
cert denied 555 US 938; cf. Mdthersell, 14 NY3d at 361; People v
Col on, 80 AD3d 440, 440), nor did they conduct a “manual body cavity
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search,” which “includes sone degree of touching or probing of a body
cavity that causes a physical intrusion beyond the body's surface”
(Hall, 10 NY3d at 306-307). Instead, the police renpved the plastic
bag containing crack cocaine “w thout touching [defendant] or invading
his anal cavity” (Matter of Demitrus B., 89 AD3d 1421, 1422).

Defendant failed to preserve for our review his contention that
the People failed to conply with the procedural requirenments of CPL
400. 21 when he was sentenced as a second felony offender (see People v
Butler, 96 AD3d 1367, 1368, |v denied 20 Ny3d 931). W neverthel ess
exerci se our power to reach that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [3] [c]), and concl ude that
the record does not reflect that the People filed a statenent as
required by CPL 400.21 (2), or that defendant admitted the prior
felony (cf. Butler, 96 AD3d at 1368). W therefore nodify the
j udgnment by vacating the sentence, and we renit the matter to County
Court for the filing of a predicate felony offender statenent pursuant
to CPL 400.21 prior to resentencing (see People v Carrasquillo, 96
AD3d 1369, 1369).

Finally, the sentence is not unduly harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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COUNSEL), FOR DEFENDANTS- APPELLANTS.

M CHAEL G COOPER, HAMBURG, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (M chael
L. DAmco, AJ.), entered January 5, 2012. The order, insofar as
appeal ed from denied the notion of defendants for sunmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting the notion in part and
di sm ssing the conplaint, as anplified by the bill of particulars,
with respect to the permanent consequential limtation of use and
significant limtation of use categories of serious injury within the
meani ng of Insurance Law 8 5102 (d) and as nodified the order is
affirmed w t hout costs.

Menorandum  Plaintiff comrenced this personal injury action
seeki ng damages for injuries that he sustained as a result of an
aut onobi |l e accident. Defendants noved for summary judgnment di sm ssing
the conplaint on the ground that plaintiff did not sustain a serious
injury within the neaning of Insurance Law 8 5102 (d), and Suprene

Court denied their notion. |In our view, defendants established their
entitlement to summary judgnent dism ssing the conplaint, as anplified
by the bill of particulars, with respect to two of the three

categories of serious injury allegedly sustained by plaintiff. W
therefore nodify the order accordingly. W conclude that defendants
established that plaintiff did not sustain a permanent consequenti al
l[imtation of use, and plaintiff failed to raise an issue of fact
whet her the injury was both permanent and consequential, i.e.,

i mportant or significant (see Kordana v Ponellito, 121 AD2d 783, 784,
appeal dism ssed 68 Ny2d 848). W further conclude that defendants
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established as a matter of law that plaintiff did not sustain a
significant limtation of use and that plaintiff failed to raise an

i ssue of fact with respect thereto (see generally Zuckerman v City of
New York, 49 Ny2d 557, 562). Indeed, the evidence submtted by

plaintiff in opposition to the notion does not provide “ ‘either a
guantitative or qualitative assessnent to differentiate serious
injuries frommld or noderate ones’ ” (Secore v Allen, 27 AD3d 825,

827; see Scott v Aponte, 49 AD3d 1131, 1134). Even assum ng,
arguendo, that the injuries sustained by plaintiff were caused by the
accident, we conclude that plaintiff’'s proof “fell short of
denonstrating that [the injuries] constituted a significant
[imtation” (Scott, 49 AD3d at 1134). W agree with the court,
however, that there is an issue of fact whether plaintiff sustained a
serious injury within the neaning of the 90/180-day category (see
Rienzo v La Greco, 11 AD3d 1038; Di Nunzio v County of Suffolk, 256
AD2d 498, 498, |v denied 93 Ny2d 812).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

336

CA 12-01868
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

SHAWN HALAS, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER
DI CK' S SPORTI NG GOODS, DEFENDANT,

AND Bl G DOG TREESTANDS, | NC.,
DEFENDANT- APPELLANT.

OSBORN, REED & BURKE, LLP, ROCHESTER (JEFFREY P. DI PALMA OF COUNSEL),
FOR DEFENDANT- APPELLANT.

PAUL WLLI AM BELTZ, P.C., BUFFALO (DEBRA A. NORTON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John L
M chal ski, A.J.), entered January 9, 2012. The order, anong ot her
t hi ngs, denied the notion of defendant Big Dog Treestands, Inc. to
di smi ss the conplaint pursuant to CPLR 3211 (a) (8).

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this negligence action seeking
damages for injuries he sustained when he fell froma tree stand
manuf actured by Big Dog Treestands, Inc. (defendant) and sold by
defendant Dick’s Sporting Goods (Dick’s). Defendant noved pursuant to
CPLR 3211 (a) (8) to dism ss the conplaint against it based on | ack of
personal jurisdiction, and Suprenme Court denied the notion. W
affirm

A foreign corporation is anenable to suit in New York courts
under CPLR 302 (a) (1) if it “transacts any business within the state
or contracts anywhere to supply goods or services in the state.”

Typi cal business transactions include sales, soliciting custoners,
contracting, providing services, and shipping products into the state
(see e.g. Ceorge Reiner & Co. v Schwartz, 41 NY2d 648, 653; Synenow v
State St. Bank & Trust Co., 244 AD2d 880, 880-881). Additionally, the
assertion of personal jurisdiction may be reasonable where a party

mai ntains a website that “provides information, permts access to
[emai | ] comruni cation, describes the goods or services offered,

downl oads a printed order form or allows online sales with the use of
a credit card, and sales are, in fact, made . . . in this manner in
the forumstate” (Ginmaldi v GQuinn, 72 AD3d 37, 50). Although “ ‘the
ultimate burden of proof rests with the party asserting jurisdiction,
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: . in opposition to a notion to dism ss pursuant to CPLR 3211 (a)
(8), [plaintiff] need only nake a prima facie show ng that the
defendant . . . was subject to the personal jurisdiction of oo
Suprene Court’ " (Constantine v Stella Maris Ins. Co., Ltd., 97 AD3d
1129, 1130). W conclude that plaintiff met that burden.

Here, defendant had an exclusive distributorship agreement with
Dick’s, and maintained a website that provided information relating to
its products, directed consuners to retail |ocations where they could
purchase the products, and allowed for the direct purchase of the
products through a credit card. Therefore, defendant was transacting
busi ness in New York through the use of its website, and the court
properly concluded that there is long-armjurisdiction under CPLR 302

(a) (1).

We al so conclude in any event that defendant is subject to |ong-

armjurisdiction pursuant to CPLR 302 (a) (3) (ii). Under that
provi sion, courts “may exercise personal jurisdiction over any
non-domciliary . . . who . . . conmmts a tortious act w thout the
state causing injury to person . . . within the state . . . if he

expects or should reasonably expect the act to have consequences in
the state and derives substantial revenue frominterstate or
i nternational comrerce.” “The conferral of jurisdiction under [that]
provision rests on five elenents: First, that defendant commtted a
tortious act outside the State; second, that the cause of action
arises fromthat act; third, that the act caused injury to a person or
property within the State; fourth, that defendant expected or should
reasonably have expected the act to have consequences in the State;
and fifth, that defendant derived substantial revenue frominterstate
or international commerce” (LaMarca v Pak-Mr Mg. Co., 95 Ny2d 210,
214) .

The first three elenents are nmet based on plaintiff’s allegations
t hat defendant commtted a tortious act outside New York by
manuf acturing the product that caused plaintiff’'s injuries after he
pur chased and used the product in New York. Wth respect to the
fourth el enent, we conclude that defendant should have reasonably
expected that its negligence woul d have consequences in individual
states, including New York, because its distributor targets the
nati onwi de market (see Crair v Saxena, 277 AD2d 275, 276). \While the
tree stand was not specifically earmarked for use in New York,
defendant sold it to a conpany that distributes products to states
across the country, including New York (see generally Martinez v
American Std., 91 AD2d 652, 653-654, affd 60 Ny2d 873). By virtue of
what was an exclusive distribution agreenent with Dick’s, which has
| ocations in 36 states including New York, defendant could have
reasonably foreseen that its product would have an inpact in any state
where Dick’s distributed the product, including New York (see Crair,
277 AD2d at 276). Finally, with respect to the fifth elenent, i.e.,
whet her defendant derived substantial revenue frominterstate
commerce, we conclude that, in the context of this notion to dismss,
plaintiff is entitled to jurisdictional discovery on the fifth el enent
because he “established that facts nmay exi st to exercise personal
jurisdiction over [defendant] . . . , and nade a sufficient start to
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warrant further disclosure on the issue of whether personal
jurisdiction may be established over [defendant]” (WIllians v

Beem Iler, Inc., 100 AD3d 143, 154, anended on rearg 103 AD3d 1191
[internal quotation marks omtted]).

Havi ng concl uded that defendant’s relationship with New York
conmes within the ternms of CPLR 302, we nust next determ ne whet her
“the exercise of jurisdiction conports with due process” (LaMarca, 95
NY2d at 214; see Constantine, 97 AD3d at 1132), i.e., whether
def endant has the requisite mninmumcontacts with New York (see
LaMarca, 95 NY2d at 216), and whether the “prospect of defending [this
action] . . . conport[s] with traditional notions of fair play and
substantial justice” (id. at 217 [internal quotation marks omtted]).
W conclude that, in |ight of defendant’s website and excl usive
di stributorshi p agreenent, the exercise of jurisdiction over defendant
conports with due process (see Andrew Greenberg, Inc. v Sirtech Can.
Ltd., 79 AD3d 1419, 1422-1423).

Mor eover, the court did not abuse its discretion in accepting
| ate respondi ng papers fromplaintiff inasnuch as the court determ ned
that plaintiff had denonstrated a “ ‘valid excuse’ ” for the del ay
(Associates First Capital v Crabill, 51 AD3d 1186, 1188, Iv denied 11
NY3d 702; see CPLR 2214 [b]; Mallards Dairy, LLC v E&M Engrs. &
Surveyors, P.C., 71 AD3d 1415, 1416). Notably, the delay was m ni na
and there was no showi ng of prejudice to defendant (see Associ ates
First Capital, 51 AD3d at 1187-1188). Additionally, the court did not
err in considering the affidavit submtted by plaintiff’s attorney in
opposition to the notion (see generally Sokol off v Harriman Est ates
Dev. Corp., 96 Ny2d 409, 414; Leon v Martinez, 84 Ny2d 83, 87-88).

Finally, contrary to defendant’s contention, plaintiff had the
option of serving defendant under either Business Corporation Law §
307 or CPLR 311 and thus properly served defendant under CPLR 311 (see
Hessel v Goldman, Sachs & Co., 281 AD2d 247, 247-248, |v dismssed in
part and denied in part 97 Ny2d 625). CPLR 311 (a) (1) determ nes the
nmet hod of service upon any donestic or foreign corporation, and
provi des that “[a] business corporation nmay al so be served pursuant to
[ Busi ness Corporation Law 88 306 or 307]” (enphasis added). Here,
service was properly effected under CPLR 311 because plaintiff
personal |y served defendant’s authorized agent for service in
accordance with CPLR 311 (a) (1) and thus, contrary to defendant’s
contention, plaintiff was not required to conply with the provisions
of Busi ness Corporation Law 8 307 (see Van Wert v Black & Decker, 246
AD2d 773, 774; cf. Flick v Stewart-Warner Corp., 76 Ny2d 50, 57, rearg
denied 76 NY2d 846).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered Decenber 28, 2011. The order, insofar as
appealed from granted in part plaintiff’s notion for sumrary
j udgment .

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and the notion is denied
inits entirety.

Menorandum Plaintiff purchased its business froma seller that
four years earlier had purchased the business fromBruce Wller, sued
herein as Bruce Wl ler, doing business as Aurora Truck Supply Conpany
(defendant). For approximtely six years after plaintiff’s purchase,
Vel ler continued to lease to plaintiff the real property where the
busi ness was | ocated. At the termnation of the |ease, plaintiff
rel ocated approximately two ml|es away, and Weller resunmed a business
at the property with a simlar nane and trade. Plaintiff alleged in
t he conpl ai nt that defendant and anot her unknown defendant engaged in
unfair conpetition based on trademark or trade nane infringenent and
m sappropriation of goodw I 1.

W agree with defendant that Suprene Court erred in granting that
part of plaintiff’s notion for partial summary judgnent on liability
on the first cause of action, for unfair conpetition, and in
scheduling a trial on damages. “[T]o prevail in an unfair conpetition
case, the plaintiff may prove either: (1) that the defendant’s
activities have caused confusion with, or have been m staken for, the
plaintiff's activities in the mnd of the public, or are likely to
cause such confusion or mstake; or (2) that the defendant has acted
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unfairly in sonme manner” (104 NY Jur 2d, Trade Regul ation 8 196; see
generally Allied M ntenance Corp. v Allied Mech. Trades, 42 Ny2d 538,
543). W conclude that the affidavit of plaintiff’s owner in support
of plaintiff’s nmotion for summary judgnent was nerely conclusory and
failed to establish the el enents of the cause of action for unfair
conpetition based on trademark or trade name infringenent or

m sappropriation of goodwi Il (see generally Cobrin v County of Monroe,
212 AD2d 1011, 1012). Indeed, the affidavit of plaintiff’s owner set
forth in a conclusory manner only that defendant’s use of a simlar
trade nane caused substantial confusion and that defendant acted in
bad faith. W note that the court concluded that the affidavit of
plaintiff’s owner alone, without resort to the attached exhibits,
established liability on the cause of action for unfair conpetition by
denonstrating that defendant caused “confusi on anmobng numerous
custoners.” However, the affidavit al one does not support the court’s
statenment that plaintiff’s owner received conplaints fromdi ssatisfied
custoners as a result of poor workmanshi p provi ded by defendant, and
that plaintiff’s owner established “through his affidavit” that there
have been approximately 34 different incidents in which customers
expressed confusion between plaintiff’s business and defendant’s

busi ness. Rather, the exhibits attached to the affidavit as purported
busi ness records provide the information supporting that statenent.

We agree with defendant that plaintiff “failed to establish a
proper foundation for the adm ssion of [those exhibits] under the
busi ness record exception to the hearsay rule” (Palisades Coll ection,
LLC v Kedi k, 67 AD3d 1329, 1330). For a docunent to be adm ssible as
a business record, it nmust be established that “it was nmade in the
regul ar course of any business and that it was the regul ar course of
such business to make it, at the time of the act, transaction,
occurrence or event, or within a reasonable tinme thereafter”

(CPLR 4518 [a]), and plaintiff’s owner did not aver in his affidavit
that the docunments were records nade in the regular course of

busi ness. Al so, the assertion of plaintiff’s counsel that the
exhibits were nmaintained in the regular course of business is
insufficient both because the assertion is made for the first tinme on
appeal and because plaintiff’s counsel did not have *personal

knowl edge of the [record] maker’s business practices and procedures”
to establish the requisite foundation (Wst Val. Fire Dist. No. 1 v
Village of Springville, 294 AD2d 949, 950). Finally, plaintiff in
support of its notion submtted only one affidavit of a custoner, who
asserted that he m stakenly called Aurora Truck Supply, i.e.,

def endant’ s business, and a representative there clainmed to be
plaintiff’s owner. W conclude that the circunstances of the
confusion of that sole custonmer are insufficient to establish a claim
of unfair conpetition as a matter of |aw (see Canel ot Assoc. Corp. v
Canel ot Design & Dev., 298 AD2d 799, 800).

Finally, we conclude with respect to the claimfor

m sappropriation of good will as a basis for the unfair conpetition
cause of action that plaintiff failed to make the requisite prim
faci e showi ng of both m sappropriation of goodwill and bad faith (see

Abe’ s Roons, Inc. v Space Hunters, Inc., 38 AD3d 690, 692-693).
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In light of our determnation that plaintiff failed to neet its
burden on the notion, we need not address defendant’s remaining
contentions.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from a judgment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered May 9, 2011. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the period of postrel ease
supervision and as nodified the judgnent is affirnmed, and the matter
is remtted to Suprene Court, Erie County, for further proceedings in
accordance with the followi ng Menorandum Defendant appeals froma
j udgment convicting himupon his plea of guilty of crimnal possession
of a weapon in the second degree (Penal Law 8§ 265.03 [3]). Defendant
contends that Suprenme Court erred in denying his notion to suppress
certain physical evidence and his statenents to the police because he
was subjected to an unlawful seizure. W reject that contention
i nasmuch as the evidence at the suppression hearing established that
the police officers who arrested defendant had “a reasonabl e
suspi cion” that defendant commtted, was commtting or was about to
cormit a felony or m sdeneanor (People v De Bour, 40 Ny2d 210, 223).
Specifically, a confidential informant who had supplied reliable
information to the police on approxi mtely 40 previ ous occasi ons
descri bed defendant and his whereabouts to a police officer and
i nformed himthat defendant was carrying a | oaded weapon hol stered to
his chest. The police officer set up surveillance in the area, saw
def endant within seconds and then called another police officer to
serve as backup. The two officers drove in one vehicle to defendant’s
| ocation without activating the vehicle’s lights or sirens. Upon
approachi ng defendant, the officers noticed defendant turning his back
on them acting in a nervous manner and reaching for his chest. Wen
def endant ignored repeated requests fromthe officers to show his
hands, the officers asked defendant if he had something in his
possession that was causing himto act that way. Defendant responded
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that he had his nother’s gun. The officers secured the gun, placed
def endant under arrest and advised himof his Mranda rights.

Thr oughout the encounter, the officers had their guns hol stered and
they did not pat down defendant or handcuff himuntil he admtted to
possessing a gun. W conclude that those circunstances did not

subj ect defendant to an unl awful seizure (see People v Jenkins, 209
AD2d 164, 165; see generally People v Bora, 83 Ny2d 531, 534-536).

Def endant’ s contention that the court erred in refusing to
suppress his statenents to the officers because he was not advi sed of
his Mranda rights is without nerit. Defendant was not arrested unti
he told the officers he had a gun and there was no requirenent that he
be read his Mranda rights before that point (see People v Wiyte, 47
AD3d 852, 853; see al so People v Jones, 118 AD2d 86, 89, affd 69 Ny2d
853). Defendant failed to preserve for our review his further
contention that the testinony of the officers was tailored to overcone
constitutional objections (see People v Watson, 90 AD3d 1666, 1667, |v
deni ed 19 NY3d 868), and we decline to exercise our power to review
that contention as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]).

W agree with defendant, however, that the period of postrel ease
supervi sion nust be vacated. The court’s statenent that “this
determ nate sentence automatically includes a period of postrel ease
supervision of five years” reflects that the court m sapprehended that
it had discretion to sentence defendant to less than five years of
postrel ease supervision (see People v Britt, 67 AD3d 1023, 1024, |v
denied 14 NY3d 770). We therefore nodify the judgnment by vacating the
period of postrel ease supervision, and we remt the matter to Suprene
Court for “reconsideration of the length of that period and the
reinposition of a period of postrel ease supervision thereafter” (id.).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Famly Court, Erie County (Paul G
Buchanan, J.), entered January 24, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent not her appeals froman order that, inter
alia, awarded sole custody of the parties’ child to petitioner father
and “liberal and frequent” visitation to her. Contrary to the
not her’ s contention, we conclude that Famly Court’s best interests
determ nation is supported by a sound and substantial basis in the
record and that the court did not fail to consider the appropriate
factors in awardi ng sole custody to the father (see Eschbach v
Eschbach, 56 Ny2d 167, 171; Matter of Tarrant v Ostrowski, 96 AD3d
1580, 1582, |v denied 20 NY3d 855; Matter of Booth v Booth, 8 AD3d
1104, 1104-1105, Iv denied 3 NY3d 607; see generally Fox v Fox, 177
AD2d 209, 210). W note that “[i]t is well settled . . . that [a]
concerted effort by one parent to interfere with the other parent’s
contact with the child is so inimcal to the best interests of the
child . . . as to, per se, raise a strong probability that [the
interfering parent] is unfit to act as custodial parent” (Mtter of
Orzech v Nikiel, 91 AD3d 1305, 1306 [internal quotation marks
omtted]; see Matter of Marino v Marino, 90 AD3d 1694, 1695). Under
such circunstances, we conclude that the child s enotional devel opnent
is better served by sole custody to the father (see generally Fox, 177
AD2d at 210). Here, we note that there was evidence in the record
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that the nother sought to interfere with the relationship between the
father and the child by pressuring the child into making groundl ess
al | egations of sexual abuse against the father and by repeating those
groundl ess al | egati ons.

We reject the nother’s contention that the court erred in relying
heavily on the investigative report and opinion testinony of a
licensed clinical psychologist. The psychologist nmet with the parties
individually, visited their honmes when the child was present,
adm ni stered psychol ogical tests to the parties and the child, and
consulted with caseworkers with the Erie County Departnent of Soci al
Services. At the hearing, the psychologist testified that the nother
exhibited “a lack of enotional [attunenent]” with the child and that
t hey had an “unheal thy dynamc.” He further testified that the nother
could not effectively communicate with the father with respect to the
child and that joint custody would be inappropriate. Although we
agree with the nother that the opinion of a court-ordered psychol ogi st
is only one factor to be considered in a custody proceeding (see
generally Matter of Alexandra H v Raynond B.H., 37 AD3d 1125, 1126),
we concl ude that there was additional evidence in the record
supporting the court’s determ nation that the father should have
custody of the child. Mreover, we see no basis for disturbing the
court’s “first-hand assessnent of the credibility of the w tnesses”
(Matter of Bryan K.B. v Destiny S.B., 43 AD3d 1448, 1449), including
t he psychol ogi st.

Finally, the nother’s further contention that the court erred in
failing to hold a Lincoln hearing is not preserved for our review
i nasmuch as the nother did not request that the court conduct such a
hearing (see Matter of Thillman v Mayer, 85 AD3d 1624, 1625; see
generally Matter of Lincoln v Lincoln, 24 Ny2d 270, 272-274). “In any
event, based on the child s young age, we perceive no abuse of
discretion in the court’s failure to conduct a Lincoln hearing”
(Thill man, 85 AD3d at 1625; see Matter of Graves v Stockigt, 79 AD3d
1170, 1171).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered May 11, 2012 in a personal injury action. The
order, insofar as appealed from denied in part defendants’ notion for
sumary j udgnent .

It is hereby ORDERED that the order insofar as appealed fromis
reversed on the | aw without costs, the notion is granted inits
entirety and the conplaint is dismssed.

Menmorandum Plaintiffs commenced this action seeking damages for
injuries allegedly sustained by Melissa Knitek (plaintiff) in a notor
vehi cl e accident on April 28, 2007, when the vehicle in which she was
a passenger was rear-ended by a vehicle owned by one defendant and
operated by the other. Plaintiffs allege that, as a result of the
not or vehicle accident, plaintiff sustained, inter alia, injuries to
her cervical and |unbar spine under the permanent |oss of use,
per manent consequential limtation of use, significant limtation of
use, and 90/ 180-day categories of serious injury as defined in
| nsurance Law 8 5102 (d). Defendants noved for sunmary judgment
seeking dism ssal of the conplaint on the ground that plaintiff did
not sustain a serious injury within the neaning of those categories,
and Supreme Court granted the notion only with respect to the
permanent | oss of use category. W agree with defendants that the
court should have granted the notion in its entirety.

“[E] ven where there is objective nedical proof [of a serious
injury], when additional contributory factors interrupt the chain of
causation between the accident and clainmed injury—-such as a gap in
treatnment, an intervening nedical problemor a preexisting
condi ti on—summary di sm ssal of the conplaint may be appropriate”
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(Pomel |l s v Perez, 4 NY3d 566, 572). Here, defendants nmet their
initial burden on the notion with respect to the permanent
consequential limtation of use, significant limtation of use, and
90/ 180-day categories by offering “persuasive evidence that
plaintiff’s alleged pain and injuries were related to a preexisting
condition” (Carrasco v Mendez, 4 NY3d 566, 580). Defendants subm tted
plaintiff’s deposition testinony which established that plaintiff has
a history of incidents involving her neck and | ower back pre-dating

t he subj ect accident, including a 1995 incident in which she injured
her | ower back by lifting her then-seven-year-old brother; a 2000

not or vehicle accident; and a 2005 notor vehicle accident. Plaintiff
treated with a chiropractor for those conplaints from 1995 until the
date of the accident. Defendants also submtted the affirned report
of a neurosurgeon who exam ned plaintiff, reviewed her nedical

records, and concluded that the only objective nedical findings with
respect to any alleged injury related to a preexisting degenerative
condition of the |unbosacral spine (see Hartman-Jweid v Overbaugh, 70
AD3d 1399, 1400; see also Lauffer v Macey, 74 AD3d 1826, 1827; Cark v
Perry, 21 AD3d 1373, 1374). The neurosurgeon reviewed plaintiff’s
postacci dent MRIs and concluded that the MR of her cervical spine was
“normal ” and that, although the MRl of her |unbar spine showed a
“smal | disc herniation at L5-S1,” the herniation was not related to

t he subject accident. Rather, he concluded that plaintiff’s |unbar
spi ne showed “signs of chronic |ong standi ng changes consistent with
her [pre]existing conplaints of back pain.” Based upon his physical
exam nation of plaintiff and review of plaintiff’s medical records,

t he neurosurgeon concluded that plaintiff suffered only a “very mld
flare up of nyofascial pain, muscul oskeletal strain froma well
docunented [pre]existing condition.”

Plaintiffs’ subm ssions in opposition to the notion with respect
to those three categories did “not ‘adequately address how plaintiff’s
current nedical problens, in light of [plaintiff’s] past nedical
history, are causally related to the subject accident’” ” (Anania v
Verdgel i ne, 45 AD3d 1473, 1474; see Overhoff v Perfetto, 92 AD3d 1255,
1256, |v denied 19 Ny3d 804). Plaintiffs submtted the affidavit of
plaintiff’s treating chiropractor, who acknow edged that “there is
sonme degeneration present on [plaintiff]’s [unbar spine MR film” but
concluded that “the disc herniation . . . is an acute finding and is
causally related to her notor vehicle accident of April 28, 2007.”

The chiropractor, however, did not begin treating plaintiff until
approxi mately seven nonths after the accident and did not review
plaintiff's pre-accident nedical records. Rather, the chiropractor’s
opi nion appears to be based, at least in part, on plaintiff’'s self-
reported history that her neck and | ower back conplaints leading up to
t he subject accident were “very mld in nature,” and that she had
“fully recovered” prior to the accident. That characterization of
plaintiff’s preexisting condition, however, is belied by the record,
whi ch establishes that plaintiff conplained of neck and | ower back
pain | ess than two weeks prior to the subject accident. Inasnuch as
the chiropractor did not review plaintiff’s pre-accident nedi cal
records relative to her neck and | ower back conplaints, we concl ude
that his opinion that the subject notor vehicle accident was the
conpet ent produci ng cause of plaintiff’s condition is purely
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specul ative and thus insufficient to raise an issue of fact as to
causation (see McCarthy v Bellany, 39 AD3d 1166, 1167; see al so
Carrasco, 4 NY3d at 579-580; Hartman-Jweid, 70 AD3d at 1400; Spanos v
Fanto, 63 AD3d 1665; see generally Zuckerman v City of New York, 49
NY2d 557, 562).

Al'l concur except WHALEN, J., who dissents and votes to affirmin
the follow ng Menorandum | respectfully disagree with the majority’s
concl usion that Suprene Court should have granted defendants’ notion
for summary judgnment in its entirety, and | therefore dissent. “The
proponent of a summary judgnent notion nust nmake a prim facie show ng
of entitlenent to judgnent as a matter of law, tendering sufficient
evidence to elimnate any material issues of fact fromthe case”
(Wnegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853; see Zuckernman
v City of New York, 49 Ny2d 557, 562). “Once [that] show ng has been
made . . . , the burden shifts to the party opposing the notion for
summary judgnent to produce evidentiary proof in adm ssible form
sufficient to establish the existence of material issues of fact which
require a trial of the action” (Alvarez v Prospect Hosp., 68 Ny2d 320,
324). Contrary to the view of the majority, | conclude that
def endants did not neet their burden of establishing on their notion
that Melissa Knitek (plaintiff) was able to perform“substantially
all” of her usual activities during no |l ess than 90 days of the 180
days i mredi ately follow ng the accident, inasnuch as they failed to
establish what plaintiff’s “usual and customary daily activities” were
before and after the accident, and thus failed to shift the burden to
plaintiffs with respect to that category of serious injury (Paolini v
Si enki ewi cz, 262 AD2d 1020, 1020; see Insurance Law § 5102 [d]).

Def endants established that plaintiff had been able to return to work
during the relevant tine frame but that, by itself, does not
constitute all of her usual and customary daily activities.
Consequently, defendants were not entitled to summary judgnent with
respect to the 90/ 180-day category.

| further disagree with the majority’s concl usion that
plaintiffs’ subm ssions in opposition to the notion with respect to
t he categories of pernmanent consequential limtation of use and
significant limtation of use did not adequately address how
plaintiff’s current nedical problens, in |light of her past nedical
history, are causally related to the subject accident. In nmy view,
the majority’s reliance on Anania v Verdgeline (45 AD3d 1473, 1474)
and Overhoff v Perfetto (92 AD3d 1255, 1256, |v denied 19 NY3d 804) is
m spl aced. In both of those cases, pre-accident imging studies
reveal ed preexisting injuries, and those inaging studies were
avai l abl e to nedical providers as a basis for conparison to
postacci dent imaging studies. 1In the case before us, there are no
pre-accident imaging studies, nor is there a specific pre-accident
di agnosis of a preexisting injury apart fromplaintiff’'s general
conpl aints of neck and | ower back pain prior to the subject accident.
Plaintiffs’ expert averred that he was inforned of plaintiff’'s pre-
accident injuries and that he had reviewed and specifically disagreed
with the opinion of defendants’ expert that plaintiff’s disc pathol ogy
is degenerative. In ny view, the conflicting expert opinions on that
issue are sufficient to raise a question of fact with respect to the
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categories of permanent consequential limtation of use and
significant limtation of use (see Verkey v Hebard, 99 AD3d 1205,
1206). | would therefore affirmthe order.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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MAUREEN A. PI NEAU, ROCHESTER, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Minroe County (Richard
A. Dollinger, A J.), entered Novenber 23, 2010. The order, inter
al i a, adjudged that defendant was properly served by enail.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Same Menorandum as in Safadjou v Mohammadi ([ appeal No. 3]
AD3d __ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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AZI NE MOHAMVADI , DEFENDANT- APPEL LANT.
(APPEAL NO. 2.)

THOVAS N. MARTI N, ROCHESTER, FOR DEFENDANT- APPELLANT.

MAUREEN A. PI NEAU, ROCHESTER, FOR PLAI NTI FF- RESPONDENT.

Appeal froma corrected order of the Suprene Court, Mnroe County
(Richard A Dollinger, A J.), entered January 6, 2011. The corrected
order denied the notion of defendant to dism ss the conpl aint.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Same Menorandum as in Safadjou v Mohammadi ([ appeal No. 3]
AD3d __ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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THOVAS N. MARTI N, ROCHESTER, FOR DEFENDANT- APPELLANT.

MAUREEN A. PI NEAU, ROCHESTER, FOR PLAI NTI FF- RESPONDENT.

Appeal froma judgnent of the Supreme Court, Monroe County
(Richard A Dollinger, A J.), entered March 8, 2011. The judgnent,
inter alia, granted plaintiff a divorce and awarded plaintiff sole
custody of the parties’ child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menmorandum I n these consolidated appeals arising froma
mat ri noni al action, defendant contends that Suprene Court erred in
ordering service of the sutmmons with notice by email. W note at the
outset that the orders from which defendant appeals, in appeal Nos. 1
and 2, are subsuned in the final judgnment of divorce, which is the
subj ect of appeal No. 3, and thus appeal Nos. 1 and 2 nust be
di sm ssed (see Rooney v Rooney [appeal No. 3], 92 AD3d 1294, 1295, |lv
deni ed 19 NY3d 810; Hughes v Nussbaumer, C arke & Velzy, 140 AD2d 988,
989). Wth respect to appeal No. 3, we conclude that the court
properly permtted plaintiff to serve defendant via enmil, and we
therefore affirm

“CPLR 308 (5) vests a court with the discretion to direct an
alternative nethod for service of process when it has determ ned that
the nethods set forth in CPLR 308 (1), (2), and (4) are
‘“inmpracticable’ ” (Astrologo v Serra, 240 AD2d 606, 606; see Matter of
Kaila B., 64 AD3d 647, 648; see generally Harkness v Doe, 261 AD2d
846, 847). *“Although the inpractability standard is not capabl e of
easy definition” (Astrologo, 240 AD2d at 606 [internal quotation marks
omtted]), “[a] show ng of inpracticability under CPLR 308 (5) does
not require proof of actual prior attenpts to serve a party under the
nmet hods outlined pursuant to subdivisions (1), (2) or (4) of CPLR 308"
(Franklin v Wnard, 189 AD2d 717, 717; see Continortgage Corp. v
| sler, 48 AD3d 732, 734; Astrologo, 240 AD2d at 606; see al so Siegel,
NY Prac 8 75 at 125 [5th ed 2011]). *“The neaning of ‘inpracticable’
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wi || depend upon the facts and circunstances of the particular case”
(Markoff v South Nassau Community Hosp., 91 AD2d 1064, 1065, affd 61
NY2d 283).

Here, we conclude that plaintiff nade a sufficient show ng that
servi ce upon defendant pursuant to CPLR 308 (1), (2), or (4) was
i npracticable, and thus that the court providently exercised its
di scretion in directing an alternative nmethod of service (see State
St. Bank & Trust Co. v Coakley, 16 AD3d 403, |v dism ssed 5 NY3d 746;
Uzo v Uzo, 307 AD2d 1032, 1032, Iv dism ssed 2 NY3d 823; Astrol ogo,
240 AD2d at 606-607; cf. David v Total ldentity Corp., 50 AD3d 1484,
1485). Plaintiff submtted evidence that defendant left the United
States with the parties’ child and declared her intention to remain in
Iran with her famly (see Astrol ogo, 240 AD2d at 606-607). Further,
plaintiff established that Iran and the United States do not have
diplomatic relations and that Iran is not a signhatory to the Hague
Convention on Service Abroad of Judicial and Extrajudicial Docunents
in Gvil and Cormercial Matters (20 UST 361, TIAS No. 6638).
Plaintiff thus requested alternative service upon defendant’s parents
in lran, with whom def endant was residing.

In Iight of those unique circunstances, we conclude that the
court properly determ ned that service upon defendant was
“inmpracticable by any nmethod of service specified in CPLR 308 (1),
(2), and (4).” “Once the inpracticability standard is satisfied, due
process requires that the nmethod of service be ‘reasonably cal cul at ed,
under all the circunstances, to apprise’ the defendant of the action”
(Continortgage Corp., 48 AD3d at 734, quoting Millane v Central
Hanover Bank & Trust Co., 339 US 306, 314; see Harkness, 261 AD2d at
847). “In order to be constitutionally adequate, the nethod of
servi ce need not guarantee that the defendant wll receive actual
noti ce” (Harkness, 261 AD2d at 847; see Bossuk v Steinberg, 58 Nyad
916, 918). Here, the court initially ordered service of the summons
by (1) personal service upon defendant’s parents; (2) mail service
upon defendant at her parents’ address in Iran; and (3) service upon
defendant by plaintiff’s Iranian attorneys in accordance with Iranian
| aw. Pursuant to that order, plaintiff mailed the summons and notice
to defendant at her parents’ |ast known address in Tehran and
submtted a declaration by his Iranian attorney that at |east two
attenpts were nade to effect personal service upon defendant at that
address. Al though defendant contended that the address used for
service was “bogus,” the record reflects that the address was in fact
used by defendant and/or her parents in sone capacity. Indeed,
def endant supplied that address to the child s pediatrician in
requesting the child s nedical records, and she averred that her
father ultimately received the docunents froma “tenant” who |ived at
t hat address.

When plaintiff was unable to effect personal service upon
defendant’ s parents pursuant to the court’s order, the court relieved
himof that obligation and instead permtted service “via email at
each emai|l address that [p]laintiff knows [d] efendant to have.”

Al t hough service of process by email “is not directly authorized by
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either the CPLR or the Hague Convention, it is not prohibited under
either state or federal |law, or the Hague Convention” (Al fred E. Mann
Living Trust v ETIRC Aviation SSA R L., 78 AD3d 137, 141) and, i ndeed,
“both New York courts and federal courts have, upon application by
plaintiffs, authorized [e]mail service of process as an appropriate
alternative nethod when the statutory nethods have proven ineffective”
(i1d. at 141-142). Contrary to the contention of defendant, we
conclude that plaintiff nmade the requisite show ng that service by
emai | was “reasonably cal culated to apprise defendant of the pending

| awsuit and thus satisfie[d] due process” (Harkness, 261 AD2d at 847;
see Hollow v Hollow, 193 Msc 2d 691, 696; see generally Alfred E
Mann Living Trust, 78 AD3d at 142). The record reflects that, for
several nonths prior to the application for alternative service, the
parties had been communicating via enmail at the two email addresses
subsequent|ly used for service. Although defendant cl ained that she
did not receive either of the emanils, she acknow edged recei pt of a
subsequent email fromplaintiff’s attorney sent to the sanme two email
addresses. W thus conclude that, under the circunstances of this
case, the court properly determ ned that service of the summons with
noti ce upon defendant by email was an appropriate formof service (see
Snyder v Alternate Energy Inc., 19 Msc 3d 954, 962).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SMTH, CENTRA, CARNI, AND SCON ERS, JJ.

IN THE MATTER OF SAUL SABI NO, PETI TI ONER
\% MEMORANDUM AND ORDER

WLLIAM F. HULI HAN, SUPERI NTENDENT, M D- STATE
CORRECTI ONAL FACI LI' TY, RESPONDENT.

SAUL SABI NO, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Oneida County [ Samuel D
Hester, J.], entered March 1, 2012) to review a determ nation of
respondent. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menmorandum  Petitioner seeks a review of the determ nation,
followwng a Tier Il hearing, that he violated inmate rules 113.22 (7
NYCRR 270.2 [B] [14] [xii] [using or possessing authorized property in
an unaut hori zed area]) and 122.10 (270.2 [B] [23] [i] [shoking in an
unaut hori zed area]). Contrary to petitioner’s contention, the
m sbehavi or report and the testinony of the author of that report
constitute substantial evidence to support the charges (see Matter of
Foster v Coughlin, 76 NYy2d 964, 966). Petitioner’s contention that he
was not snoking at the alleged tinme and place raised an issue of
credibility for resolution by the Hearing Oficer (see id.). The
record does not support petitioner’s contention that the Hearing
O ficer was bi ased agai nst him (see Matter of Colon v Fischer, 83 AD3d
1500, 1501-1502). Petitioner failed to exhaust his adm nistrative
remedies with respect to his remaining contentions by failing to raise
them on his admnistrative appeal, and this Court has no
di scretionary power to reach those contentions (see id. at 1502).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-02040
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

RONDULA LANE, DEFENDANT- APPELLANT.

JEREMY D. ALEXANDER, UTI CA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered March 15, 2010. The judgnent revoked
defendant’ s sentence of probation and inposed a sentence of
i mpri sonment .

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent revoking the
sentence of probation inposed upon his conviction of attenpted
burglary in the second degree (Penal Law 88 110.00, 140.25 [2]) and
sentencing himto a determ nate termof incarceration. W note at the
outset that we do not consider defendant’s contentions with respect to
the sufficiency of the evidence regarding his subsequent arrest. The
record establishes that County Court did not find that defendant
violated the condition of his probation directing that he “shal
violate no further laws,” and thus there is no issue with respect to
t he evi dence regardi ng that condition.

Contrary to defendant’s contention, the court properly determ ned
that the People net their burden of proving by a preponderance of the
evi dence that defendant violated the terns and conditions of his
probation (see People v Pringle, 72 AD3d 1629, 1629, |v denied 15 Ny3d
855; People v Bergman, 56 AD3d 1225, 1225, |v denied 12 NY3d 756).
Contrary to defendant’s further contention, the sentence inposed upon
the violation of probation is not unduly harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-01780
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

TI MOTHY J. GAY, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( MARY P. DAVI SON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Ontario County Court (Craig J.
Doran, J.), rendered June 27, 2011. The judgnent convicted defendant,
upon a jury verdict, of crimnal possession of stolen property in the
fifth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himfollow ng a
jury trial of crimnal possession of stolen property in the fifth
degree (Penal Law 8§ 165.40), defendant contends that the verdict is
agai nst the weight of the evidence. W reject that contention.
Viewing the evidence in light of the elenments of the crine as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that, although a different verdict would not have been unreasonabl e,
the jury did not fail to give the evidence the weight it should be
accorded (see generally People v Bl eakl ey, 69 NY2d 490, 495).

Def endant’ s acconplice testified that defendant stole an ATM from a
bar, and that testinony was corroborated by other w tnesses.

Def endant contends that the People’ s witnesses |acked credibility, but
we give great deference to the factfinder’'s “ ‘opportunity to view the
W t nesses, hear the testinony and observe deneanor’ " (People v
Harris, 15 AD3d 966, 967, |v denied 4 NY3d 831, citing Bl eakley, 69
NY2d at 495; see People v Sorrentino, 12 AD3d 1197, 1197-1198, |v
denied 4 NYy3d 748). Indeed, a jury is able to “assess [the]
credibility and reliability [of the witnesses] in a manner that is far
superior to that of review ng judges[,] who nust rely on the printed
record” (People v Lane, 7 Ny3d 888, 890), and we perceive no reason to
disturb the jury's credibility determ nations.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00370
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ERIC P. WLLIAMS, DEFENDANT- APPELLANT.

SHI RLEY A. GORMAN, BROCKPORT, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered January 3, 2012. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of attenpted crim nal possession of a controlled
substance in the third degree (Penal Law 88 110.00, 220.16 [1]). W
rej ect defendant’s contention that County Court erred in refusing to
order judicial diversion instead of incarceration. The court
considered the statutory factors pursuant to CPL 216.05 (3) (b) in
making its determ nation, including whether defendant was eligible for
di version, whether he had a history of drug abuse, whether such abuse
was a contributing factor to his crimnal behavior, whether diversion
could effectively address such abuse, and whet her institutional
confinement of defendant was necessary for the protection of the
public. Courts are afforded great deference in making judicial
di version determ nations, and we perceive no abuse of discretion here
(see Matter of Carty v Hall, 92 AD3d 1191, 1192; see generally People
v Secore, 102 AD3d 1059, 1060; People v Dawl ey, 96 AD3d 1108, 1109, |v
deni ed 19 NY3d 1025; People v Honbach, 31 Msc 3d 789, 792). To the
extent that defendant’s contention that he was denied effective
assi stance of counsel survives his guilty plea (see People v Hawkins,
94 AD3d 1439, 1440-1441, |v denied 19 NY3d 974), we conclude that his
contention lacks nerit (see generally People v Ford, 86 Ny2d 397,
404). W note that, although defense counsel’s request that defendant
be eval uated pursuant to CPL 216.05 was inproperly nmade after
def endant entered his plea of guilty, the court ignored that
procedural error and reached the judicial diversion issue on the
merits. We further conclude that the sentence is not unduly harsh or
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severe.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 09-01487
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

BRODY M FOOS, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Al ex R Renzi,
J.), rendered March 13, 2009. The judgnent convicted defendant, upon
his plea of guilty, of burglary in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JEUANE H. HARVEY, ALSO KNOMW AS JEVENE HARVEY,
DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (ERIN TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Joseph D. Valentino, J.), rendered July 28, 2008. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree and reckl ess endangernment in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals from a judgnent convicting him
followwng a jury trial, of crimnal possession of a weapon in the
second degree (Penal Law § 265.03 [3]) and reckl ess endangernent in
t he second degree (8 120.20). The People presented evidence at trial
that defendant fired a weapon while standing on a sidewalk in the Gty
of Rochester, and that children were playing in the adjacent street
and pedestrians were on the sidewal k. Contrary to defendant’s
contention, he was not entitled to pretrial notice that the People
intended to present a wtness who would testify that defendant
approached her several nonths after the shooting and asked her whet her
she was going to appear in court (see People v Small, 12 Ny3d 732,
733). Even assum ng, arguendo, that Suprenme Court erred in
determ ning that the evidence does not constitute Mlineux evidence,
we conclude that the court properly determ ned that the evidence was
relevant to the issue of identity, and we further conclude that the
probative value of the testinony on that issue outweighed any
prejudi ce to defendant (see People v Igbinosun, 24 AD3d 1250, 1251;
see generally People v Ventimglia, 52 NY2d 350, 359-360). W reject
defendant’s contention that the sentence is unduly harsh and severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARVI N FORSYTHE, DEFENDANT- APPELLANT.

CARA A. VWALDVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.
MARVI N FORSYTHE, DEFENDANT- APPELLANT PRO SE

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
t he Supreme Court in the Fourth Judicial Departnment, froman order of
the Oneida County Court (M chael L. Dwer, J.), dated May 3, 2010.
The order denied the notion of defendant pursuant to CPL 440. 10.

It is hereby ORDERED t hat said appeal is unaninously converted to
a notion for a wit of error coramnobis, the notion is granted in
accordance with the followi ng Menorandum and the natter is remtted to
Onei da County Court for proceedings pursuant to CPL 470.45: After
def endant was charged with crim nal possession of a controlled
substance in the first degree (Penal Law 8§ 220.21 [1]) and crim nal
possession of a controlled substance in the third degree (8 220.16
[1]), County Court granted that part of defendant’s notion to dismss
the indictnent charging himw th those crinmes. The Peopl e appeal ed,
and we reversed the order and reinstated the indictnment (People v
Forsythe, 20 AD3d 936). Defendant had been represented by retained
counsel during the proceedings in County Court, and the People’s
noti ce of appeal was served on defense counsel. Defense counsel sent
a letter to the People requesting the grand jury mnutes, but she did
not file a brief in opposition to the People’'s appeal before this
Court, nor does the record reflect that she otherw se nmade any
appear ance before this Court.

After we reinstated the indictnment, defendant was convi cted upon
a jury verdict of attenpted crimnal possession of a controlled
substance in the first degree (Penal Law 88 110.00, 220.21 [1]) and
attenpted crimnal possession of a controlled substance in the third
degree (88 110.00, 220.16 [1]). Defendant appeal ed, and we affirned
(People v Forsythe, 59 AD3d 1121, |v denied 12 NY3d 816). After we
deni ed defendant’s notion for a wit of error coramnobis (People v
Forsythe, 46 AD3d 1476, |v denied 10 NY3d 934), defendant noved to
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vacate the judgnent pursuant to CPL 440.10 on the ground that he was
denied his right to counsel or his right to effective assistance of
counsel on the People’s interlocutory appeal fromthe order in
Forsythe (20 AD3d 936). The court denied the notion, and we granted
def endant perm ssion to appeal.

A claimof ineffective assistance of appellate counsel nust be
raised in an error coram nobis proceedi ng (see People v Bachert, 69
NY2d 593, 595-596; People v Smth, 78 AD3d 1583, 1584). W convert
def endant’ s appeal fromthe order denying his CPL 440.10 notion to a
motion for a wit of error coramnobis (see People v Angul o, 140 AD2d
209, |Iv dismssed 72 Ny2d 855), and we grant the notion.

“I't is well settled that crimnal defendants are entitled under
both the Federal and State Constitutions to effective assistance of
appel | ate counsel” (People v Borrell, 12 NY3d 365, 368). In addition,
“def endants have inportant interests at stake on a Peopl e s appeal”
(Peopl e v Ranps, 85 Ny2d 678, 684). “Gven the consequences of a
reversal and the possible resunption of crimnal proceedings, the
defendant certainly has an interest in being infornmed that the
Peopl e’ s appeal is pending and continuing” (id. at 684-685).
“Moreover, . . . other rights requiring protection upon the People’s
appeal include the right to appellate counsel of the defendant’s own
choice, the right to appear [pro se] on the appeal, and the right to
seek appoi ntnent of counsel upon proof of indigency” (id. at 685).
However, due process does not require that a defendant be personally
served with the People’'s appellate briefs (see id. at 681).

There is no showing on this record that the court upon dism ssing
the indictnent conplied with 22 NYCRR 200.40 (a) (1) through (3) by
advi si ng defendant that the People had the right to take an appeal;

t hat defendant had the right to counsel on the appeal or to appear pro
se; and that defendant had the right to assigned counsel on the appeal
if he was financially unable to retain counsel (see Matter of Donovan
v Pesce, 73 AD3d 137, 138, Iv denied 15 NY3d 702). Nor is there any
showi ng that the People or defense counsel advised defendant of those
rights. The record establishes that the court issued its ruling

di smssing the indictnent to the prosecutor and defense counsel on
April 6, 2005, and that the People filed their notice of appeal on
April 7, 2005. According to defendant, defense counsel visited himin
jail before the People filed their notice of appeal and apprised him
of the court’s ruling. Although the indictnent was dism ssed,

def endant continued to be held on a violation of parole. Indeed,
whi | e def endant averred that defense counsel advised himthat the
Peopl e could potentially appeal fromthe order, he was never advi sed

by defense counsel that he had “the right to counsel - - court
appointed or retained - - [or] the right to proceed pro se” on the
appeal .

Moreover, this Court failed to ascertain whether defendant was
represented or had waived counsel on the People s appeal (see People v
Garcia, 93 Ny2d 42, 44). “Wen it was discerned that defendant was
unrepresented on appeal, absent record evidence that defendant was
informed of his right to counsel and that he waived that right, [this]
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Court should not have proceeded to consider and deci de the People’s
appeal” (id. at 46). The People contend that Garcia is

di stingui shable fromthis case because here it appeared to the People
t hat defendant was represented by counsel, inasmuch as defense counsel
infornmed the People that she had received the People s brief and
requested the grand jury m nutes. However, as previously noted, our
records do not reflect that defense counsel nade any appearance on
behal f of defendant on the People’'s appeal. |In addition, there is no
show ng that defendant was infornmed of his right to representati on on
t he appeal or to appear pro se.

Therefore, the orders of this Court entered July 1, 2005
(Forsythe, 20 AD3d 936) and February 11, 2009 (Forsythe, 59 AD3d 1121)
are vacated, the judgnent of conviction is vacated, and this Court
wi |l consider the People’ s appeal de novo. The People shall perfect
t he appeal on or before July 25, 2013.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

IN THE MATTER OF MATTHEW J. ROSKW TALSKI
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

CATHERI NE D. FLEM NG, RESPONDENT- APPELLANT.

ALAN BI RNHOLZ, EAST AMHERST, FOR RESPONDENT- APPELLANT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU CF
BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR ANTON A
F., KIRA F. AND ELI ZHA F.

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered May 14, 2012. The order, anong other things,
suspended respondent’s visitation with the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by vacating the conditions inposed on
the resunption of visitation and as nodified the order is affirned
wi t hout costs.

Menorandum  Respondent not her appeals from an order that
suspended her visitation with the three children in the custody of
petitioner, the children’s maternal grandfather, and directed her to
engage in nental health counseling “to allow for future access to
t hese children when deened appropriate by the children’s counselor.”
Contrary to the nother’s contention, we conclude that the
determ nation of Famly Court to suspend visitation with all three
children has a sound and substantial basis in the record (see Matter
of Hanmeed v Al atawaneh, 19 AD3d 1135, 1135-1136; Murek v Mirek [appeal
No. 2], 292 AD2d 839, 840). In determning that visitation with the
not her woul d be detrinmental to the youngest child, the court properly
considered the deleterious effects of such visitation on the two ol der
children (see Matter of Thomas v Thonas, 35 AD3d 868, 869; Matter of
Herrera v O Neill, 20 AD3d 422, 423).

The court erred, however, in directing the nother to engage in
mental health counseling as a condition of visitation and in
delegating its authority to the children’s counsel or to determ ne when
a resunption of visitation would be appropriate (see Haneed, 19 AD3d
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at 1136). W therefore nodify the order accordingly.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF BUFFALO PROFESSI ONAL
FI REFI GHTERS ASSOCI ATI ON, I NC., | AFF LOCAL 282,
PETI TI ONER- APPELLANT,

Vv MVEMORANDUM AND ORDER
BUFFALO FI SCAL STABILITY AUTHORITY, CITY OF

BUFFALO AND BYRON BROWN, MAYOR, CITY OF BUFFALQ,
RESPONDENTS- RESPONDENTS.

CREI GHTON, JOHNSEN & G ROUX, BUFFALO (JONATHAN G JOHNSEN OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

HARRI S BEACH PLLC, PITTSFORD (A. VI NCENT BUZARD OF COUNSEL), FOR
RESPONDENT- RESPONDENT BUFFALO FI SCAL STABI LI TY AUTHORI TY.

GOLDBERG SEGALLA LLP, BUFFALO (MATTHEW C. VAN VESSEM OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS ClI TY OF BUFFALO AND BYRON BROWN, MAYOR, CITY
OF BUFFALO

Appeal from a judgment (denoninated order) of the Suprene Court,
Erie County (John A. Mchalek, J.), entered January 30, 2012 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted
respondents’ notions to dism ss the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner conmenced this proceeding pursuant to
CPLR article 78 challenging the authority of respondent Buffal o Fiscal
Stability Authority (BFSA) to prohibit respondents City of Buffalo
(Cty) and Byron Brown, Mayor, City of Buffalo, fromconplying with an
arbitration award (Rinaldo Il award) that established a wage increase
for the collective bargaining agreenent in effect fromJuly 1, 2002 to
June 30, 2004 (Matter of Buffalo Professional Firefighters Assn.,
Inc., | AFF Local 282 [Masiello], _ AD3d ___ [Apr. 26, 2013]). It is
undi sputed that, in 2004, the BFSA issued a resolution to freeze the
wages of City enployees and that by Resolution 11-05, the BFSA
determ ned that the wage freeze applied to the wages awarded in
Rinaldo Il. A prior arbitration award governing the sane CBA (R nal do
| award) was vacated in its entirety by the Court of Appeals (Mtter
of Buffalo Professional Firefighters Assn., Inc., Local 282, |AFF,
AFL-CI O CLC [Masiell o], 13 NY3d 803). Petitioner previously had
commenced a CPLR article 78 proceeding to challenge the authority of



- 2- 371
CA 12-02126

the BFSA to determ ne that the wage freeze applied to the Rinal do |
award, but that proceeding was dism ssed as tinme-barred (Matter of
Foley v Masiello, 38 AD3d 1201, 1202).

We agree with petitioner that the instant proceeding is not
barred by the statute of limtations (cf. Gess v Brown, 20 NY3d 957,
959-960). Contrary to petitioner’s contention, however, Suprenme Court
properly determ ned that the instant proceeding is barred by res
judicata. It is well established that a dism ssal of a proceedi ng as
time-barred * ‘is equivalent to a determnation on the nerits for res
judi cata purposes’ ” (Landau, P.C. v LaRossa, Mtchell & Ross, 11 NY3d
8, 13 n 3). Although petitioner in the instant proceeding is
chal l enging a resolution of the BFSA that applied to Rinaldo Il rather

than Rinaldo I, which was at issue in Foley, both proceedings are
bet ween the sane parties in interest and concern the same cause of
action, i.e., the application of the wage freeze to wage rates for the

same CBA, and the instant action therefore is barred by res judicata
based on “ ‘claimpreclusion” ” (Landau, P.C., 11 NY3d at 12-13; see
generally OBrien v Gty of Syracuse, 54 Ny2d 353, 357).

W reject petitioner’s contention that the court should have
di sm ssed this proceedi ng as noot based upon its order in the
proceedi ng pursuant to CPLR article 75 vacating the Rinaldo Il award
i nasmuch as a reversal of that order on appeal would result in the
reinstatenent of the award (see Matter of Uica Miut. Ins. Co.
[ Sel ective Ins. Co. of Am], 27 AD3d 990, 991-992).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-00260
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

G LBERTO AGUDO MARTI NEZ, PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

APRI L M REMBERT, DEFENDANT- RESPONDENT.

G LBERTO AGUDO MARTI NEZ, PLAI NTI FF- APPELLANT PRO SE.

H SCOCK & BARCLAY, LLP, ROCHESTER (MARK T. WHI TFORD, JR , OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Monroe County Court (John Lew s
DeMarco, J.), entered Decenber 22, 2011. The order affirned a
j udgnment of the Rochester City Court.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff appeals froman order affirmng Cty
Court’s judgnent in favor of defendant in this small clains action.
The record establishes that plaintiff and defendant gave different
versions of the autonobile accident, raising a credibility issue for
the factfinder to resolve (see generally WIllianms v Roper, 269 AD2d
125, 126-127, Iv dism ssed 95 Ny2d 898; Myses v Randol ph, 236 AD2d
706, 707). W affirmthe order, inasmuch as we agree with County
Court that “substantial justice has . . . been done between the
parties according to the rules and principles of substantive |aw
(UCCA 1807; see Mead Hone I nprovenent, Inc. v Goldstein, 56 AD3d 1179,
1179). Contrary to plaintiff’s further contention, there is no
indication that Cty Court was biased agai nst him (see Makas v
Every, 224 AD2d 793, 794, appeal dism ssed 88 Ny2d 867).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CA 11-02586
PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

IN THE MATTER OF THE STATE OF NEW YORK
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

DONALD BRUSSO, RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYA ENE LEGAL SERVI CE, ROCHESTER
(LI'SA L. PAINE OF COUNSEL), FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVINE OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Thonas
M Van Strydonck, J.), entered Novenber 2, 2011 in a proceeding
pursuant to Mental Hygiene Law article 10. The order, anong other
things, conmtted respondent to a secure treatnment facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order determ ning that he
i s a dangerous sex offender requiring confinenment pursuant to Mental
Hygi ene Law article 10 and commtting himto a secure treatnent
facility. Contrary to respondent’s contention, we conclude that
petitioner established by clear and convincing evidence at the
di spositional hearing that he is a dangerous sex offender requiring
confinement (see 88 10.03 [e]; 10.07 [f]). Supreme Court, as the
trier of fact, was in the best position to evaluate the credibility of
the testinony presented and the weight to be accorded such testinony,
and we discern no basis to disturb the court’s determ nation (see
generally Matter of State of New York v Blair, 87 AD3d 1327, 1327
Matter of State of New York v Boutelle, 85 AD3d 1607, 1607). W
further reject respondent’s contention that he was deni ed due process
because the court did not set forth detailed findings of fact in
support of its decision. There is no such requirenment in Mental
Hygi ene Law article 10 and, in any event, we conclude that the court’s
bench deci sion adequately sets forth the basis for the court’s
deci si on.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, CARNI, AND SCONI ERS, JJ.

WLLIE J. YOUNG PLAI NTI FF- RESPONDENT,
\% ORDER

RONALD K. BAUERLEI N, DEFENDANT- APPELLANT.

HAGELI N KENT LLC, BUFFALO (SEAN M SPENCER OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LAW CFFI CE OF MARK LEW S, PLLC, CHEEKTOMAGA (MARK E. LEW S OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Thonas
M Van Strydonck, J.), entered February 29, 2012. The order denied
the notion of defendant for summary judgnment dism ssing the conplaint.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on March 11 and 13, 2013, and filed in the
Monroe County Clerk’s Ofice on April 2, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

377

CA 12-02127
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IN THE MATTER OF THE ARBI TRATI ON BETWEEN BUFFALO
PROFESSI ONAL FI REFI GHTERS ASSOCI ATI ON, | NC.,
| AFF LOCAL 282, PETI TI ONER- APPELLANT,

AND MVEMORANDUM AND ORDER

ANTHONY MASI ELLO, MAYOR, CITY OF BUFFALO AND
Cl TY OF BUFFALO, RESPONDENTS- RESPONDENTS.

CREI GHTON, JOHNSEN & G ROUX, BUFFALO ( JONATHAN JOHNSEN OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

GOLDBERG SEGALLA LLP, BUFFALO (MATTHEW C. VAN VESSEM OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered January 30, 2012 in a proceedi ng pursuant to
CPLR article 75. The order, anong other things, vacated an
arbitrati on award.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the cross notion is
denied, the notion is granted and the arbitration award is confirned.

Menorandum  Petitioner conmenced this proceeding pursuant to
CPLR article 75 seeking to confirma conpul sory public interest
arbitration award (hereafter, Rinaldo Il award) pursuant to G vi
Service Law 8 209 (4) (c) (Taylor Law). Pursuant to Rinaldo II
petitioner’s nmenbers were awarded, inter alia, a wage increase for the
col | ective bargaining agreenent (CBA) in effect fromJuly 1, 2002
t hrough June 30, 2004. The Court of Appeals previously had vacated in
its entirety a prior conpulsory public interest arbitration award with
respect to that CBA (Matter of Buffalo Professional Firefighters
Assn., Inc., Local 282, |AFF, AFL-CIO CLC [Masiello], 13 Ny3d 803).
It is undisputed that the Buffalo Fiscal Stability Authority (BFSA)
determ ned that the wage increase awarded in Rinaldo Il was governed
by the wage freeze inplenented in 2004 and that respondents therefore
did not conply with the Rinaldo Il award. W agree with petitioner
that Suprene Court erred in granting respondents’ cross notion seeking
to vacate the award and instead should have granted petitioner’s
notion to confirmthe award.

Respondents failed to neet their “heavy burden of denonstrating
that the arbitrator[s’'] award is . . . totally irrational or clearly
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exceeds a specifically enunerated limtation on the arbitrator’s
power” (Matter of Buffalo Professional Firefighters Assn. Local 282
[Cty of Buffalo], 12 AD3d 1087, 1088 [internal quotation marks
omtted]). Wuere, as here, the role of the arbitration panel is to
“wite collective bargaining agreenents for the parties . . . , [i]t
foll ows that such awards, on judicial review, are to be neasured
according to whether they are rational or arbitrary and caprici ous”
(Matter of Cty of Buffalo v Rinaldo, 41 NY2d 764, 766 [internal
quotation marks omtted]). “[I]t need only appear fromthe decision
of the arbitrators that the criteria specified in the statute[, i.e.,
the Tayl or Law,] were ‘considered” in good faith and that the
resulting award has a ‘plausible basis’ ” (Caso v Coffey, 41 Ny2d 153,
158). We conclude that the decision of the arbitrators neets that
standard here.

We further conclude that the award adequately addresses the basis
for the wage increase in light of the proposal of respondent Gty of
Buffalo (City) with respect to health insurance (cf. Masiello, 13 NY3d
at 804). The reference of the arbitration panel to a separate
arbitration award affecting petitioner and the City on the issue of
heal th i nsurance was no nore than an acknow edgnent of a matter known
to the parties, and did not prejudice the rights of either party (see
Matter of Watt v Roberts, 79 AD3d 525, 526, |v denied 16 Ny3d 709).

We acknow edge that, under the unique circunstances presented
here, the City is prohibited fromconplying with the Rinaldo Il award
because the BFSA directed that the wage freeze applied to the award.
“[W hether or not authorized to do so, the BFSA froze [the] wages [ at
i ssue] and once this happened, the Gty and Mayor were bound by its
action” (Gress v Brown, 20 Ny3d 957, 960). W note that in a related
appeal, we have affirnmed the judgnent dismssing the CPLR article 78
proceedi ng wherein petitioner challenged the authority of the BFSA to
prohi bit the respondents in that proceeding fromconplying with the
Rinaldo Il award, based on our determ nation that the CPLR article 78
proceedi ng was barred by res judicata (Matter of Buffal o Professional
Firefighters Assn., Inc., | AFF Local 282 v Buffalo Fiscal Stability
Auth., _ AD3d __ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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TP 12-02089
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

IN THE MATTER OF KEI TH BRYANT, PETI Tl ONER,
\% ORDER

D. VENETTAZZI, ACTI NG DI RECTOR, SPECI AL HOUSI NG,
RESPONDENT.

KEI TH BRYANT, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Cayuga County [Thomas G
Leone, A . J.], entered Cctober 15, 2012) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 12- 00599
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DOUGLAS A. TROVBLEY, JR , DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Farkas, J.), rendered February 1, 2012. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the second degree
and forgery in the second degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of one count of burglary in the second degree
(Penal Law 8 140.25 [2]) and two counts of forgery in the second
degree (8 170.10 [1]). Contrary to defendant’s contention, the record
establishes that he knowi ngly, voluntarily and intelligently waived
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256),
and that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hi dalgo, 91 Ny2d 733, 737).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

KENNETH J. DEFAZI O JR., DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Stephen T.
Mller, A J.), rendered April 28, 2009. The judgnment convicted
def endant, upon his plea of guilty, of course of sexual conduct
against a child in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by anending the order of protection and as
nodi fied the judgnment is affirmed, and the matter is renmtted to
Monroe County Court for further proceedings.

Menorandum  On appeal from a judgnment convicting himupon his
pl ea of guilty of course of sexual conduct against a child in the
first degree (Penal Law 8 130.75 [1] [b]), defendant initially
contends that his waiver of the right to appeal was not know ngly,
voluntarily and intelligently entered due to his nental |imtations.
W reject that contention. “Although the record indicates that
defendant had [learning disabilities], [t]here was not the slightest
i ndi cation that defendant was uninformed, confused or inconpetent when
he” waived his right to appeal (People v Nudd, 53 AD3d 1115, 1115, |v
denied 11 NY3d 834 [internal quotation marks omitted]). Furthernore,
the record establishes that defendant “understood that the right to
appeal is separate and distinct fromthose rights automatically
forfeited upon a plea of guilty” (People v Lopez, 6 NY3d 248, 256),
and that he voluntarily waived the right to appeal (see People v
Tantao, 41 AD3d 1274, 1275, |v denied 9 NY3d 882). Defendant’s valid
wai ver of the right to appeal forecloses his challenge to the severity
of the sentence (see Lopez, 6 NY3d at 255-256; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hi dalgo, 91 Ny2d 733, 737).

Def endant further contends that, in setting the duration of the
orders of protection, County Court erred in failing to take into



- 2- 394
KA 09- 02468

account the jail tinme credit to which he is entitled. Although that
contention is not foreclosed by the valid waiver of the right to
appeal (see People v Victor, 20 AD3d 927, 928, |v denied 5 NY3d 833,
885), defendant failed to preserve it for our review (see People v

Ni eves, 2 NY3d 310, 315-317). W neverthel ess exercise our power to
revi ew defendant’s contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]), and we agree with
defendant that the court failed to consider the jail time credit to
which he is entitled (see People v Goins, 45 AD3d 1371, 1372).
Consequently, the court erred in its determ nation of the maxi num
expiration date of the order of protection inasnuch as the duration of
that order exceeds eight years fromthe date of expiration of the
maxi mum term of the determ nate sentence of inprisonnent that was

i nposed (see CPL 530.12 [5]). We therefore nodify the judgnment by
anendi ng the order of protection, and we remt the matter to County
Court to determine the jail time credit to which defendant is entitled
and to specify in the order of protection an expiration date in
accordance with CPL 530.12 (5).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 10-01178
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DARRYL P., DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from an adjudi cation of the Onondaga County Court (WIIiam
D. Walsh, J.), rendered Novenber 2, 2009. The adjudication revoked
defendant’ s sentence of probation and inposed a sentence of
i npri sonnent .

It is hereby ORDERED t hat the adjudication so appealed fromis
unani mously affirmed.

Menorandum  Def endant was adj udi cated a yout hful of fender based
upon his plea of guilty of aggravated crimnal contenpt (Penal Law 8
215.52) and was sentenced to five years of probation. Defendant
appeal s from an adjudi cation revoking the sentence of probation and
sentencing himto an indetermnate termof 1 to 3 years of
incarceration. Contrary to the People’s contention, we concl ude that
this appeal is not noot (cf. People v Mackey, 79 AD3d 1680, 1681, |v
deni ed 16 NY3d 860).

Contrary to defendant’s contention, County Court did not abuse
its discretion in denying his request for an adjournnment (see People v
Ai key, 94 AD3d 1485, 1486, |v denied 19 NY3d 956). Contrary to
defendant’s further contention, the determ nation of the court that he
violated the ternms of his probation is not against the weight of the
evi dence (see People v Garries, 299 AD2d 858, 858, |v denied 99 Nyv2d
558; see generally People v Bl eakl ey, 69 Ny2d 490, 495).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

KENNETH J. GARTLER, DEFENDANT- APPELLANT.

SCOIT F. RI ORDAN, KENMORE, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered January 26, 2010. The judgnment convicted
def endant, upon a jury verdict, of driving while intoxicated, a class
E felony, and driving while ability inpaired.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed for reasons stated in the decision at County
Court.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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NEW YORK MUNI Cl PAL | NSURANCE RECI PROCAL, AS
SUBROGOR OF COUNTY OF OSVEGO,
PLAI NTI FF- APPELLANT,
Vv MVEMORANDUM AND ORDER

CASELLA CONSTRUCTI ON, | NC., DEFENDANT- RESPONDENT.

CONGDON FLAHERTY O CALLAGHAN REI D DONLON TRAVI S & FI SHLI NGER
UNI ONDALE ( GREGORY A. CASCI NO OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPOLA LLC, BUFFALO ( MELI SSA L.
VI NCTON OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Oswego County (Norman
W Seiter, Jr., J.), entered April 9, 2012. The order granted
defendant’s notion for sunmary judgnment dismssing plaintiff’s
conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menmorandum  Plaintiff, as subrogor of the County of Oswego,
commenced this action seeking to recover danages for | osses sustained
when property at a landfill operated by the County of Oswego was
damaged in a fire. In its conplaint, plaintiff alleged, inter alia,
that the fire occurred as a result of the negligence of defendant’s
enpl oyees, who were conpleting a construction project at the |andfil
on the date of the fire. Plaintiff appeals froman order granting
defendant’s notion for sunmary judgnent dism ssing the conplaint. W
concl ude that defendant failed to neet its initial burden on the
notion, and we therefore reverse the order and reinstate the
conpl ai nt.

We reject the contention of defendant that it nmet its initial
burden on the notion by establishing as a nmatter of law that plaintiff
was unable to identify the cause of the fire without engaging in
specul ation. In order to establish proximte cause, “[p]laintiffs
need not positively exclude every other possible cause of the
accident. Rather, the proof nust render those other causes
sufficiently renote or technical to enable the jury to reach its
verdi ct based not upon specul ation, but upon the |ogical inferences to
be drawn fromthe evidence . . . Aplaintiff need only prove that it
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was nore likely . . . or nore reasonable . . . that the alleged injury
was caused by the defendant’s negligence than by sone ot her agency”
(Gayle v City of New York, 92 Ny2d 936, 937 [internal quotation marks
omtted]; see Schneider v Kings Hw. Hosp. Ctr., 67 NY2d 743, 744).
Furthernore, it is well settled that, in seeking summary judgnent

di sm ssing a conplaint, a defendant “nust affirmatively establish the
merits of its . . . defense and does not neet its burden by noting
gaps in its opponent’s proof” (Orcutt v American Linen Supply Co., 212
AD2d 979, 980; see Brown v Smith, 85 AD3d 1648, 1649; Atkins v United
Ref. Hol dings, Inc., 71 AD3d 1459, 1459-1460). Here, defendant failed
to meet its initial burden in support of its notion inasnuch as it
failed to establish as a matter of law that its enpl oyees did not
start the fire.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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PALLADI AN HEALTH, LLC AND PRI SM HOLDI NGS, | NC.
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER
SUMVER STREET CAPI TAL I, L.P., SUMMER
STREET CAPI TAL NYS FUND II, L.P., SSC I

PRI SM HOLDI NGS, | NC. AND SSC NYS Il PRI SM
HOLDI NGS, | NC., DEFENDANTS- APPELLANTS.

H SCOCK & BARCLAY, LLP, BUFFALO (JAMES P. DOVAGALSKI OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

DADD, NELSON & W LKI NSON, ATTICA (JAMES M WJJCI K OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered July 2, 2012. The order granted the notion of
plaintiffs for |leave to renew their notion to stay arbitration, and
upon renewal , stayed the subject arbitration.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by denying the notion upon renewal and
vacating the stay of arbitration, and as nodified the order is
affirmed wit hout costs.

Menmorandum  Contrary to defendants’ contention, we conclude that
Suprenme Court did not abuse its discretion in granting plaintiffs’
notion for leave to renew their notion for a stay of arbitration (see
generally Smth v Cassidy, 93 AD3d 1306, 1307). W agree with
def endants, however, that upon renewal the court erred in granting
plaintiffs’ notion for a stay of arbitration, and we therefore nodify
the order accordingly. Plaintiffs sought a stay of arbitration
pursuant to CPLR 2201, 3103 and 6301. Inasnmuch as a “court’s
participation in the [arbitration] process is |limted to the
provi sions contained in CPLR article 75" (Susquehanna Val. Cent. Sch.
Dist. at Conklin v Susquehanna Val. Teachers’ Assn., 101 AD2d 933,
933, appeal dism ssed 63 NY2d 610; see also Matter of Horowitz v
Pitterman, 178 AD2d 939, 939), plaintiffs’ reliance on CPLR 2201, 3103
and 6301 in support of their notion is msplaced. Rather, an
application to stay arbitration is governed by CPLR 7503 (b), which
precludes a party that has participated in arbitration fromthereafter
applying to stay arbitration. Here, plaintiffs participated in the
arbitration at issue (see N.J.R Assoc. v Tausend, 19 NY3d 597, 602;
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see generally Geenwald v G eenwal d, 304 AD2d 790, 790-791), and we
t hus conclude that the court erred in staying that arbitration. 1In
vi ew of our determ nation, we do not address defendants’ renaining

cont enti ons.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-01945
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND WHALEN, JJ.

CARL FELDVAN AND DONNA FELDVAN,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

LAMPARELLI CONSTRUCTI ON COVPANY, | NC. AND
ST. VI NCENT DEPAUL, DEFENDANTS- APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO (PAUL D. MCCORM CK OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

COLLINS & COLLINS, LLC, BUFFALO (CHARLES H. COBB OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Kevin M
Dillon, J.), entered June 5, 2012. The order, insofar as appeal ed
from denied in part the cross notion of defendants for summary
j udgnent .

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on March 1, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 10- 00504
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JAY SW NDON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Onondaga County (John
J. Brunetti, A J.), rendered Cctober 14, 2009. The judgnent convicted
def endant, upon his plea of guilty, of unlawful surveillance in the
second degree, endangering the welfare of a child and crim nal
possession of a weapon in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-02441
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,

\% MEMORANDUM AND ORDER

LAWRENCE COLVI N, DEFENDANT- APPELLANT.

KATHLEEN E. CASEY, BARKER, FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRICT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered June 30, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted robbery in the first
degree and robbery in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting hi mupon
his plea of guilty of attenpted robbery in the first degree (Penal Law
88 110.00, 160.15 [4]) and robbery in the third degree (8 160.05).
Contrary to defendant’s contention, the record establishes that he
knowi ngly, voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256), and that valid waiver
forecl oses any chal |l enge by defendant to the severity of the sentence
(see id. at 255; see generally People v Lococo, 92 Ny2d 825, 827; People
v Hidal go, 91 Ny2d 733, 737).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 06- 02294
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARI A A. RI CE, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (ERI N TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgrment of the Monroe County Court (Patricia D.
Mar ks, J.), rendered June 28, 2006. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a forged instrunent in
the second degree (two counts) and attenpted petit |arceny.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment that convicted her
following a jury trial of two counts of crimnal possession of a
forged instrunment in the second degree (Penal Law 8§ 170.25) and one
count of attenpted petit |arceny (88 110.00, 155.25), defendant
contends that the conviction of the two counts of crimnal possession
of a forged instrunment is not supported by legally sufficient
evidence. At the close of the People s case, defense counsel noved
for a trial order of dismssal on the ground that the People had
failed to establish that defendant knew that the traveler’s checks she
had attenpted to cash were counterfeit. That notion was deni ed, and
def endant then testified on her owm behalf. Defendant concedes that
def ense counsel did not renew the notion at the close of defendant’s
proof, and her contention that the issue nevertheless is preserved for
our review is wthout nerit (see People v Lane, 7 NY3d 888, 889; cf.
Peopl e v Payne, 3 NY3d 266, 273, rearg denied 3 NY3d 767).

Because defendant al so chall enges the wei ght of the evidence
supporting the verdict on those two counts, we neverthel ess address
t he evi dence adduced concerning the el enent of know edge (see
generally People v Stepney, 93 AD3d 1297, 1298, |v denied 19 NY3d
968). Contrary to defendant’s contention, the People presented
sufficient evidence establishing that defendant knew the traveler’s
checks were counterfeit and, viewing the evidence in light of the
el enents of the crinme of crimnal possession of a forged instrunent as
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charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). As part of their
direct case, the People introduced in evidence defendant’s testinony
before the grand jury. Moreover, defendant testified at trial and,
i nasmuch as she “elected to give h[er] version of the [events] and
thereby put h[er] credibility in issue, we may unquestionably consider
the plausibility of h[er] [testinpbny] in deciding whether the []ury]
was justified inrejecting [it]” (People v Potenza, 92 AD2d 21, 29).
W concl ude that defendant’s testinony was “patently incredible”
(Peopl e v Quinones, 302 AD2d 210, 210, |v denied 100 NY2d 541).
| ndeed, “[t]he chain of circunmstances surroundi ng defendant’s receipt
of [the] fraudulent [traveler’s checks] from[a stranger in Nigerial,
and defendant’s use of the [checks] supported the inference that
def endant knew [they were] forged . . . Furthernore, defendant’s
[grand jury and] trial testinony explaining [her] acquisition of the
[ checks] was incredible, and this testinony contained materi al
adm ssions that further supported the inference of know edge” (People
v Credel, 99 AD3d 541, 541, |v denied 20 NYy3d 1060; see People v
Price, 16 AD3d 323, 323, |v denied 5 NY3d 767).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00723
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

JODY B. G LLETT, DEFENDANT- APPELLANT.

KELI ANN M ELNI SKI, ORCHARD PARK, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered March 21, 2012. The judgnment convicted def endant,
upon his plea of guilty, of crimnal possession of a weapon in the third
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting hi mupon
his plea of guilty of crimnal possession of a weapon in the third
degree (Penal Law 8§ 265.02 [1]). Defendant’s contention that County
Court erred in failing to conduct a hearing on his challenge to the
vol untariness of his statenents to the police does not survive his
guilty plea. “A guilty plea generally results in a forfeiture of the
right to appellate review of any nonjurisdictional defects in the
proceedi ngs” (People v Fernandez, 67 NY2d 686, 688), and the exception
set forth in CPL 710.70 (2) does not apply here because def endant
pl eaded guilty before the court issued a decision on his suppression
notion (see generally People v Elnmer, 19 NY3d 501, 507-508).

Def endant’ s challenge to the | egal sufficiency of the evidence before
the grand jury with respect to the third count of the indictnment

I i kewi se does not survive the guilty plea (see People v Smth, 28 AD3d
1202, 1202, |v denied 7 NY3d 818; see generally People v Iannone, 45
NY2d 589, 600-601). Finally, defendant’s contention that he was denied
effective assistance of counsel “does not survive his guilty plea .
because there was no showi ng that the plea bargai ni ng process was
infected by [the] allegedly ineffective assistance or that defendant
entered the plea because of his attorney[’s] allegedly poor performance”
(Peopl e v Dean, 48 AD3d 1244, 1245, |v denied 10 NY3d 839 [internal
quotation marks omtted]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-02018
PRESENT: SCUDDER, P.J., PERADOTTO, VALENTINO, AND MARTOCHE, JJ.

FLAHERTY FUNDI NG CORPCRATI ON AND DI ANNE C.
FLAHERTY, LLC, PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER
JENNI FER K. JOHNSON, ET AL., DEFENDANTS,

AND M3 C | NVESTOR SERVI CES CORPORATI ON,
DEFENDANT- APPELLANT.

FOLEY & LARDNER LLP, M LWAUKEE, W SCONSIN (MAX B. CHESTER, OF THE
W SCONSI N BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), FOR
DEFENDANT- APPELLANT.

NI XON PEABODY LLP, ROCHESTER (CHRI STOPHER D. THOVAS OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (Matthew
A. Rosenbaum J.), entered August 9, 2012. The order denied the
noti on of defendant M3 C I nvestor Services Corporation to dismss.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is granted
and the conpl ai nt agai nst defendant M3 C | nvestor Services Corporation
is dismssed.

Menorandum Plaintiffs commenced this action seeking, inter
alia, nmoney danmages after defendant M3 C I nvestor Services Corporation
(M SC) allegedly nmade negligent m srepresentations while performng
underwriting services with respect to two nortgage | oans on which the
borrowers subsequently defaulted and the subject properties were sold
at a loss. M SC contends that Suprene Court erred in denying its
notion to dismss the conplaint against it pursuant to CPLR 3211 (a)
(7) for failure to state a cause of action. W agree.

A cause of action for negligent m srepresentation nust allege
‘(1) the existence of a special or privity-like relationship
i nposing a duty on the defendant to inpart correct information to
plaintiff; (2) that the information was incorrect; and (3) reasonable
reliance on the information’ ” (Mandarin Trading Ltd. v WI denstein,
16 NY3d 173, 180, quoting J. A O Acquisitions Corp. v Stavitsky, 8
NY3d 144, 148, rearg denied 8 Ny3d 939). 1In this case, we agree with
M SC that plaintiffs failed to allege the requisite special
relationship between it and plaintiff Flaherty Fundi ng Corporation
(Flaherty) to state a cause of action for negligent m srepresentation.
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Plaintiffs alleged that M SC was “Fl aherty’s underwiter” with respect
to the first loan and was “the underwiter” on the second | oan.
Moreover, in the evidentiary material submtted by plaintiffs in
support of their conplaint, Wlls Fargo Bank, N. A is listed as MSC s
“client,” not Flaherty. “Cenerally, a special relationship does not
arise out of an ordinary arm s |ength business transacti on between two
parties” (MBIA Ins. Corp. v Countryw de Hone Loans, Inc., 87 AD3d 287,
296; see Wight v Selle, 27 AD3d 1065, 1067) and, here, we concl ude
that plaintiffs alleged, at nost, that Flaherty and M SC had an

ordi nary business relationship (see MBIA Ins. Corp., 87 AD3d at 296;

Ni agara Foods, Inc. v Ferguson Elec. Serv. Co., Inc., 86 AD3d 919,
920). The court therefore erred in denying MSC s notion to dismss
the conplaint against it (see generally Guggenhei mer v G nzburg, 43
NY2d 268, 275; G ossman v Pharmhouse Corp., 234 AD2d 918, 919).

In I'ight of our conclusion, we need not address M SC s remaini ng
contentions.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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TP 12-02002
PRESENT: CENTRA, J.P., FAHEY, CARNI, WHALEN, AND MARTOCHE, JJ.

IN THE MATTER OF JAMES M WEST, PETI TI ONER,
\% ORDER

M CHAEL SHEAHAN, SUPERI NTENDENT, FIVE PO NTS
CORRECTI ONAL FACI LI' TY, RESPONDENT.

JAMES M WEST, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Seneca County [Dennis F.
Bender, A J.], entered Cctober 22, 2012) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 11-02601
PRESENT: CENTRA, J.P., FAHEY, CARNI, WHALEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
JUAN ROMVAN, ALSO KNOWN AS JUANI TO, ALSO KNOMWN AS

JUAN A, ROVAN, ALSO KNOWN AS JUAN A. ROVAN, JR ,
DEFENDANT- APPELLANT.

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered Novenber 9, 2011. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01276
PRESENT: CENTRA, J.P., FAHEY, CARNI, WHALEN, AND MARTOCHE, JJ.

CARROMY LUXURY HOMES, LLC, PLAI NTI FF- RESPONDENT,
\% ORDER
Rl CHARD EDWARDS, DO NG BUSI NESS AS EDWARDS

FRAM NG & CONTRACTI NG, DEFENDANT- APPELLANT,
ET AL., DEFENDANT.

COSTELLO, COONEY & FEARON PLLC, SYRACUSE (CHRI STOPHER G. TODD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (J.P. WRI GHT OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, J.), entered Cctober 14, 2011. The order, insofar as
appealed from granted the notion of plaintiff for summary judgnment
agai nst defendant Ri chard Edwards, doi ng busi ness as Edwards Fram ng &
Contracti ng.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on January 4 and 9, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01887
PRESENT: CENTRA, J.P., FAHEY, CARNI, WHALEN, AND MARTOCHE, JJ.

JAMES HENNI NG AND CHRI STI NE HENNI NG,
PLAI NTI FFS- APPELLANTS,

\% ORDER

WLLIAM H KING JR, ESQ,
DEFENDANT - RESPONDENT.

FORSYTH, HOWE, O DWYER, KALB & MURPHY, P.C., ROCHESTER ( SANFORD R
SHAPI RO OF COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

H SCOCK & BARCLAY, LLP, ROCHESTER (ROBERT M SHADDOCK OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (WIIiam
P. Polito, J.), entered August 30, 2012. The order, anong ot her
things, granted the notion of defendant seeking to vacate a judgnent
entered on June 29, 2012.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-02102
PRESENT: CENTRA, J.P., FAHEY, CARNI, WHALEN, AND MARTOCHE, JJ.

JOSHUA PASSALACQUA, AS ADM NI STRATOR OF THE
ESTATE OF BRI TTANY PASSALACQUA, DECEASED,
CLAI MANT- APPELLANT,

\% ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 120604.)

KENNY & KENNY, PLLC, SYRACUSE (JUSTIN D. HOALAND OF COUNSEL), FOR
CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATE H NEPVEU COF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal froman order of the Court of Clainms (Philip J. Patti,
J.), entered March 21, 2012. The order granted the notion of
defendant to dismss the claim

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at the Court of C ains.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 12-00214
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

NI COLE HARTMAN- MCMURRAY, DEFENDANT- APPELLANT.

NORMAN P. EFFMAN, PUBLI C DEFENDER, WARSAW ( GREGORY A. KI LBURN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

DONALD G O GEEN, DI STRI CT ATTORNEY, WARSAW ( MARSHALL A. KELLY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Wom ng County Court (M chael F.
Giffith, J.), rendered Cctober 4, 2011. The judgnment convicted
def endant, upon her plea of guilty, of aggravated driving while
i nt oxi cat ed.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of felony aggravated driving while intoxicated
(Vehicle and Traffic Law 88 1192 [2], [2-a] [Db]; 1193 [1] [c] [i]

[B]). The record establishes that defendant know ngly, voluntarily
and intelligently waived the right to appeal (see generally People v
Lopez, 6 NY3d 248, 256), and that valid waiver forecl oses any
chal | enge by defendant to the severity of the sentence (see id. at
255; see generally People v Lococo, 92 NY2d 825, 827; People v

Hi dal go, 91 Ny2d 733, 737).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00133
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

DENNI S D. HOLCOMB, ALSO KNOWN AS DENNI' S DALE HOLCOMB,
ALSO KNOWN AS DENNI' S HOLCOVB, DEFENDANT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR DEFENDANT- APPELLANT.
DENNI S D. HOLCOVB, DEFENDANT- APPELLANT PRO SE.

LAWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C.
Noonan, J.), rendered Septenber 27, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted assault in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 10- 00815
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JEFFREY RUMSEY, DEFENDANT- APPELLANT.

KATHLEEN P. REARDON, ROCHESTER, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (AMANDA M CHAFEE OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Steuben County Court (Joseph W
Latham J.), rendered March 3, 2010. The judgnment convicted
def endant, upon his plea of guilty, of aggravated unlicensed operation
of a notor vehicle in the first degree and driving while intoxicated.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
upon his plea of guilty of aggravated unlicensed operation of a notor
vehicle in the first degree (Vehicle and Traffic Law § 511 [3] [a]
[iii]) and driving while intoxicated (8 1192 [3]). Contrary to the
contention of defendant, we conclude that his responses during the
pl ea col l oquy and his execution of a witten waiver of the right to
appeal establish that he intelligently, knowi ngly, and voluntarily
wai ved his right to appeal (see People v Kulyeshie, 71 AD3d 1478,
1478-1479, |v denied 14 NY3d 889; People v Giner, 50 AD3d 1557, 1558,
v denied 11 Ny3d 737; see generally People v Lopez, 6 NY3d 248, 256).
Def endant’ s contention that he was denied effective assistance of
counsel does not survive his plea or his valid waiver of the right to
appeal because he “failed to denonstrate that ‘the plea bargaining
process was infected by [the] allegedly ineffective assistance or that
def endant entered the plea because of his attorney[’s] allegedly poor
performance’ ” (People v Wight, 66 AD3d 1334, 1334, |v denied 13 Ny3d
912; see People v Rizek [appeal No. 1], 64 AD3d 1180, 1180, |v denied
13 NY3d 862).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 11-01882
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF CALEB G, ERIKA G,

KRI STEN L. AND CARMEN T.

------------------------------------- ORDER
STEUBEN COUNTY DEPARTMENT OF SOCI AL

SERVI CES, PETI TI ONER- RESPONDENT;

DONI ELE (G ) T., RESPONDENT- APPELLANT,
AND LARRY T., RESPONDENT.
(APPEAL NO. 1.)

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
RESPONDENT- APPELLANT.

ALAN P. REED, COUNTY ATTORNEY, BATH (RUTH A. CHAFFEE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

CAROLYN KELLOGG JONAS, ATTORNEY FOR THE CHI LDREN, WELLSVILLE, FOR
CALEB G, ERIKA G, KRI STEN L. AND CARMEN T.

Appeal from an order of the Famly Court, Steuben County
(Marianne Furfure, A J.), entered August 24, 2011 in a proceeding
pursuant to Fam |y Court Act article 10. The order, anong ot her
t hi ngs, adjudged that Caleb G, Erika G and Kristen L. were negl ected
by respondents.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 11-02150
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF DONI ELE J. T.,
PETI TI ONER- APPELLANT,

\% ORDER
CLAIR H G, RESPONDENT- RESPONDENT.

IN THE MATTER OF CLAIR H G,
PETI TI ONER- RESPONDENT,

\Y,

DONI ELE J. T., RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

DAVI SON LAW CFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
PETI TI ONER- APPELLANT AND RESPONDENT- APPELLANT.

CAROLYN KELLOGG JONAS, ATTORNEY FOR THE CHI LDREN, WELLSVILLE, FOR
CALEB G AND ERI KA J. G

Appeal from an order of the Fam |y Court, Steuben County
(Marianne Furfure, A J.), entered Septenber 28, 2011 in proceedi ngs
pursuant to Famly Court Act article 6. The order, anong other
t hi ngs, awarded primary physical placenment of the subject children to
Clair H G

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

470

CA 12-01998
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

BENDERSON PRCOPERTI ES, | NC., PLAI NTI FF- APPELLANT,
\% ORDER

WYNI T, | NC., DEFENDANT- RESPONDENT.

HARCLD M HALPERN, VWHEATFI ELD, FOR PLAI NTI FF- APPELLANT.

H SCOCK & BARCLAY, LLC, SYRACUSE (JON P. DEVENDORF OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Patrick
H NeMoyer, J.), entered July 5, 2012. The order denied plaintiff’s
notion for a protective order.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on January 21, 2013, and filed in the Erie
County Clerk’s Ofice on February 12, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 12-01042
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

I N THE MATTER OF BRENDA BENJAM N,
PETI TI ONER- APPELLANT,

\% ORDER

LEONARD F. EDDY, SR., RESPONDENT- RESPONDENT.

CONBOY, MCKAY, BACHVAN & KENDALL, LLP, WATERTOMN (SCOIT A. OTl S OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

JANE G LARCCK, WATERTOMW, FOR RESPONDENT- RESPONDENT.

WLLIAM J. RILEY, ATTORNEY FOR THE CHI LD, BOONVI LLE, FOR BRANDON E.

Appeal from an order of the Famly Court, Lewis County (Charles
C. Merrell, J.), entered May 15, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order dism ssed the petition.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01558
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

VI TRAN EXPRESS, | NC., DO NG BUSI NESS AS
PIJAX FREI GHT SYSTEM PLAI NTI FF- APPELLANT,

\% ORDER

F&W TRANSPORT SERVI CES, | NC. ,
DEFENDANT - RESPONDENT.

KLAPPER & FASS, WHI TE PLAINS (DANIEL A. FASS OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

LAW OFFI CES OF MONTE J. ROSENSTEIN, P.C., M DDLETOMN ( MONTE J.
ROSENSTEI N OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered July 15, 2011. The order granted the
notion of defendant to vacate a default judgment.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on February 26, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 11-01784
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO AND WHALEN, JJ.

ELBERT WELCH, CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 113903.)

ELBERT WELCH, CLAI MANT- APPELLANT PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Cains (Philip J. Patti,
J.), entered July 7, 2011. The order, insofar as appealed from
deni ed the notion of clainmant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Claimant, an inmate at a correctional facility,
comenced this nmedical mal practice action alleging that various
enpl oyees of defendant and the N agara County jail failed to diagnose
and treat himfor hepatitis C. W conclude that the Court of C ains
properly denied claimant’s notion for summary judgnment inasnmuch as he
failed to “nake a prima facie showing of entitlenent to judgnent as a
matter of law, tendering sufficient evidence to elimnate any materi al
i ssues of fact fromthe case” (Wnegrad v New York Univ. Med. Cir., 64
NYy2d 851, 853). Specifically, clainmant failed to submt the affidavit
of a nedical expert stating that, with a reasonabl e degree of nedica
certainty, the expert believed that defendant’s failure to di agnose
and treat claimant in a proper manner was a “ ‘deviation[] fromthe
accepted standard of nedical practice and [was a] substantial factor][]
in causing the late diagnosis and progression’ ” of claimnt’s
hepatitis C (Rivera v State of New York, 19 AD3d 1030, 1031).
Contrary to claimant’s contention, the medical issues are not within
the ordi nary experience and know edge of |ay persons, and thus the
opi nion of a nedical expert is required to establish that defendant’s
al | eged negligence or deviation froman accepted standard of care
caused or contributed to claimant’s injuries (see Wod v State of New
York, 45 AD3d 1198). Finally, claimant’s contention that the court
erred in denying his notion to strike the affidavit of defendant’s
nmedi cal expert is not properly before us on this appeal by clai mant
fromthe order entered July 7, 2011, which denied clainmant’s notion
for summary judgnment (see State Farm Mut. Auto. Ins. Cos. v Jaenecke,
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81 AD3d 1474, 1475, |v denied 17 NY3d 701).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-02029
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, VALENTINO, AND WHALEN, JJ.

DI ANE P. LASKEY, PLAI NTI FF- RESPONDENT,
\% ORDER

DOUGLAS P. LASKEY, DEFENDANT- APPELLANT.

MJUSCATO, DIM LLO & VONA, L.L.P., LOCKPORT (A. ANGELO DI M LLO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

BRANDT, ROBERSON & BRANDT, P.C., LOCKPORT (THOVAS H. BRANDT OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered March 12, 2012. The order, anong ot her things,
granted the notion of plaintiff for equitable distribution of
def endant’ s pensi on.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs (see Burns v Burns, 84 NY2d 369,
376-377).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 12-00132
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JOSEPH WASHI NGTON, DEFENDANT- APPELLANT.

M CHAEL J. STACHOWBKI, P.C., BUFFALO (M CHAEL J. STACHOWBKI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( RENE JUAREZ OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered April 13, 2010. The judgnment convicted
def endant, upon his plea of guilty, of attenpted assault in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted assault in the second degree
(Penal Law 88 110.00, 120.05 [2]). Defendant’s challenge to the
sufficiency of the CPL 400.21 notice is not preserved for our review
(see People v Pellegrino, 60 NYy2d 636, 637; People v Butler, 96 AD3d
1367, 1368, |v denied 20 NY3d 931). In any event, “defendant wai ved
strict conmpliance with that statute by admtting the prior felony
conviction in open court” (Butler, 96 AD3d at 1368; see People v
Quillory, 98 AD3d 835, 836, |v denied 20 NY3d 932; People v Perez, 85
AD3d 1538, 1541). Defendant further contends that the People failed
to submt sufficient docunentation establishing the period of
defendant’s prior incarceration for purposes of the tolling provision
of Penal Law 8§ 70.06 (1) (b) (v). That contention is al so unpreserved
for our review (cf. Butler, 96 AD3d at 1368; see generally People v
Samms, 95 Ny2d 52, 57), and we decline to exercise our power to review
it as a matter of discretion in the interest of justice (see CPL
470.15 [3] [c]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-00308
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

WAYNE M JOHNSON, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (ERI N TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (John J.
Connell, J.), rendered June 27, 2008. The judgnent convicted
def endant, upon a nonjury verdict, of robbery in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a nonjury verdict of robbery in the first degree
(Penal Law 8 160.15 [3]) and, in appeal No. 2, he appeals froma
judgnment convicting himupon his plea of guilty of robbery in the
first degree (8 160.15 [3]) and robbery in the third degree (8
160.05). Viewing the evidence in light of the elenents of the crine
in the nonjury trial in appeal No. 1 (see People v Danielson, 9 NY3d
342, 349), we conclude that the verdict is not against the weight of
the evidence (see generally People v Bl eakl ey, 69 Ny2d 490, 495). The
victimand another witness testified that defendant brandi shed a | ong
kitchen knife while fleeing fromthe robbery. Al though defendant
testified that he neither brandi shed a knife nor had one on his person
during or in inmediate flight fromthe robbery, it is well settled
that “[g]reat deference is to be accorded to the [factfinder’s]
resolution of credibility issues based upon its superior vantage point
and its opportunity to view wi tnesses, observe denmeanor and hear the
testimony” (People v Aikey, 94 AD3d 1485, 1486, |v denied 19 NY3d 956
[internal quotation marks omtted]). W see no basis to disturb
County Court’s credibility determ nations (see People v Maxwel |, 103
AD3d 1239, 1240).

Def endant contends that, if this Court reverses the judgnment of
conviction in appeal No. 1, then we should |ikew se reverse the
j udgment of conviction in appeal No. 2. W affirmthe judgnment in
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appeal No. 2, however, in view of our determ nation in appeal No. 1
(cf. People v Baker, 20 NY3d 354, 364).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 12- 00856
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

ROBERT J. DONOVAN, DEFENDANT- APPELLANT.

SHI RLEY A. GORMAN, BROCKPORT, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDMAN, DI STRICT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered March 15, 2012. The judgnent convicted
def endant, upon his plea of guilty, of driving while intoxicated, a
cl ass D fel ony.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 10-01012
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

AUGUSTUS R EAGLE, JR , DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSS|I OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Stephen T.
Mller, A J.), rendered May 15, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a
controlled substance in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of crimnal possession of a controlled substance in the
fifth degree (Penal Law 8 220.06 [1]), defendant contends that his
pl ea was not knowi ngly, intelligently and voluntarily entered because
his statenent concerning defense counsel during the plea colloquy
created doubt as to the voluntariness of his plea. Defendant’s
contention survives his valid waiver of the right to appeal, but he
failed to preserve that contention for our review by failing to nove
to withdraw the plea or to vacate the judgnment of conviction (see
People v Ruffins, 78 AD3d 1627, 1628; People v Davis, 45 AD3d 1357,
1357-1358, Iv denied 9 NY3d 1005). In any event, defendant’s
contention lacks nmerit. Although defendant responded “[n]o” during
the plea colloquy when the prosecutor asked if he was satisfied with
his attorney’s representation of him he did not request new counsel,
nor did he raise any “ ‘serious conplaints’ ” about his attorney
(People v Porto, 16 NY3d 93, 100). Indeed, in a plea agreenent
docunent signed on the day of the plea, before the prosecutor
conducted the plea colloquy, defendant indicated that he was satisfied
with the representation provided by his attorney. Under those
circunstances, County Court was not required to make any inquiry with
respect to defendant’s response to the prosecutor’s question during
the plea colloquy (see id. at 99-100; see generally People v Sides, 75
NY2d 822, 824-825). Defendant’s contention regarding the factual
sufficiency of the plea allocution is enconpassed by the valid waiver
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of the right to appeal and it is unpreserved for our review (see
People v Rios, 93 AD3d 1349, 1349, |v denied 19 NY3d 966; People v
Wllianms, 91 AD3d 1299, 1299).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 09- 00205
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,

\% MVEMORANDUM AND ORDER

WAYNE M JOHNSON, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (ERI N TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (John J.
Connell, J.), rendered June 27, 2008. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the first degree and
robbery in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Same Menorandum as in People v Johnson ([appeal No. 1] _ AD3d
_ [Apr. 26, 2013]).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CAF 12-00777
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF LESTARI YAH A

MONROE COUNTY DEPARTMENT OF HUMAN SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

DEVMETRI US L., RESPONDENT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (TIMOTHY S. DAVIS OF
COUNSEL), FOR RESPONDENT- APPELLANT.

W LLI AM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER (CAROL L. EI SENVAN OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Monroe County (John B.
Gal | agher, Jr., J.), entered April 17, 2012 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order deni ed respondent’s request
for postterm nation contact with the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs (see Matter of Elsa R [Goria R],
101 AD3d 1688, 1688-1689).

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CAF 12- 00597
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF CATHERI NE RI CE,
PETI TI ONER- RESPONDENT,

\% ORDER

M CHAEL E. M LLS, RESPONDENT- APPELLANT.

DAVI S LAW OFFI CE PLLC, OSWEGRO (STEPHANIE N. DAVIS OF COUNSEL), FOR
RESPONDENT- APPELLANT.

AMDURSKY, PELKY, FENNELL & WALLEN, P.C., OSVEGO (COURTNEY S. RADI CK OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

THEODORE W STENUF, ATTORNEY FOR THE CH LD, M NOA, FOR AUSTIN M

Appeal froman order of the Famly Court, Oswego County (Kinberly
M Seager, J.), entered February 21, 2012 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
petitioner unsupervised visitation with the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01124
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

TRG ADVI SORS, | NC., FORMERLY KNOMWN AS P&A

FI NANCI AL SECURI TI ES, | NC., TOUCHSTONE

RETI REMENT GROUP, LLC, TOUCHSTONE- TRPC, LLC,
R J. WATSON, | NC. AND CANDYCE WATSCON, AS
TRUSTEE OF R J. WATSON, I NC. 401 (K) PLAN,
PLAI NTI FFS- APPELLANTS,

\% ORDER

P&A RETI REMENT PLAN SERVI CES, INC., P&A
ADM NI STRATI VE SERVI CES, INC., M CHAEL A
Rl ZZO AND JOSEPH PRI SELAC, JR.,
DEFENDANTS- RESPONDENTS.

(APPEAL NO. 1.)

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (JOSEPH E. ZDARSKY OF
COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

MATTAR, D AGOSTINO & GOTTLI EB, LLP, BUFFALO (LAWRENCE J. MATTAR OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered March 9, 2012. The order, insofar as appeal ed
from denied in part the notion of plaintiffs for a prelimnary
i njunction.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on January 23, 2013, and filed in the Erie
County Clerk’s Ofice on January 29, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-01472
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

TRG ADVI SORS, | NC., FORMERLY KNOMWN AS P&A
FI NANCI AL SECURI TI ES, | NC. ,

PLAI NTI FF- APPELLANT- RESPONDENT,

ET AL., PLAI NTI FFS,

Vv ORDER

P&A RETI REMENT PLAN SERVI CES, INC., P&A
ADM NI STRATI VE SERVI CES, INC., M CHAEL A
Rl ZZO AND JOSEPH PRI SELAC, JR.,
DEFENDANTS- RESPONDENTS- APPEL LANTS.
(APPEAL NO 2.)

ZDARSKY, SAW CKI & AGOSTI NELLI LLP, BUFFALO (JOSEPH E. ZDARSKY OF
COUNSEL), FOR PLAI NTI FF- APPELLANT- RESPONDENT.

MATTAR, D AGOSTI NO & GOTTLI EB, LLP, BUFFALO (LAWRENCE J. MATTAR OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal from an order and judgnment (one paper) of
the Suprenme Court, Erie County (John A. Mchalek, J.), entered July
18, 2012. The order and judgnment granted in part and denied in part
the notion of plaintiff TRG Advisors, Inc., formerly known as P&A
Fi nancial Securities, Inc., for partial summary judgnent.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on January 23, 2013, and filed in the Erie
County Clerk’s Ofice on January 29, 2013,

It is hereby ORDERED t hat said appeal and cross appeal are
unani nously di sm ssed without costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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TP 12-01704
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONIERS, AND MARTOCHE, JJ.

IN THE MATTER OF JOSHUA LI NER, PETI Tl ONER,
\% ORDER

SUPERI NTENDENT JAMES AND BRI AN FI SCHER,
COWMM SSI ONER, NEW YORK STATE DEPARTMENT OF
CORRECTI ONS AND COVMUNI TY SUPERVI SI ON,
RESPONDENTS.

JOSHUA LI NER, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Livingston County [Dennis S.
Cohen, A . J.], entered Septenber 11, 2012) to review determ nations of
respondents. The determ nations found after a Tier Il hearing and
Tier 11l hearing that petitioner had violated various inmate rules.

It is hereby ORDERED t hat the determ nations are unani nously
confirmed without costs and the petition is dism ssed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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KA 11-01651
PRESENT: SCUDDER, P.J., PERADOTTO, SCON ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JEREL J. MUNN, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Penny M
Wl fgang, J.), rendered June 21, 2011. The judgnment convicted defendant,
upon his plea of guilty, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals from a judgnent convicting hi mupon
his plea of guilty of crimnal possession of a weapon in the second
degree (Penal Law § 265.03 [3]). Contrary to defendant’s contention, we
conclude that Suprenme Court fulfilled its duty of advising defendant that
the prom sed sentence included a mandatory period of postrel ease
supervision (see generally People v Catu, 4 NY3d 242, 244-245), and we
therefore reject defendant’s further contention that his plea was not
knowi ng and voluntary. The record establishes that “the plea
represent[ed] a voluntary and intelligent choice anong the alternative
courses of action open to defendant” (People v Ford, 86 Ny2d 397, 403;
see People v Cornell, 16 NY3d 801, 802).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00447
PRESENT: SCUDDER, P.J., PERADOTTO, SCON ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DYLAN BARCLAY, ALSO KNOMWN AS DYLAN A. BARCLAY,
DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered August 26, 2011. The judgnent convicted defendant,
upon his plea of guilty, of crimnal sexual act in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by vacating the DNA databank fee, sex
of fender registration fee, and suppl enental sex offender victimfee and
as nodified the judgnment is affirnmed.

Menorandum  On appeal froma judgnment convicting himas a juvenile
of fender upon his guilty plea of crimnal sexual act in the first degree
(Penal Law 8 130.50 [1]), defendant contends that his bargai ned-for
sentence of inprisonment of 2 to 6 years is unduly harsh and severe and
that County Court erred in directing himto pay a DNA dat abank fee, a sex
of fender registration fee, and a supplenental sex offender victimfee.
Based on our review of the record, we conclude that there is no basis for
nodi fying the sentence of inprisonnment as a matter of discretion in the
interest of justice (see CPL 470.15 [3] [c]). W conclude, however, that
the fees inposed nust be vacated because def endant was sentenced as a
juvenil e offender (see Penal Law 88 60.00 [2]; 60.10; People v Stunp, 100
AD3d 1457, 1458). We therefore nodify the judgnment accordingly.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-01285
PRESENT: SCUDDER, P.J., PERADOTTO, SCON ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL CURETQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (SHERRY A. CHASE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P. Franczyk,
J.), rendered May 23, 2011. The judgnent convicted defendant, after a
nonjury verdict, of unlawful inprisonment in the second degree and
crimnal contenpt in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal from a judgnment convicting himfollowng a
nonjury trial of, inter alia, unlawful inprisonment in the second degree
(Penal Law 8 135.05), defendant contends that the verdict with respect to
that crine is against the weight of the evidence. Although we agree with
def endant that “an acquittal would not have been unreasonable,” we
conclude that, viewing the evidence in light of the elenments of the crine
in this nonjury trial, “[b]ased on the weight of the credible evidence .

. . [County Court] was justified in finding the defendant guilty beyond a
reasonabl e doubt” (People v Danielson, 9 NY3d 342, 348). The court was
entitled to resolve credibility issues agai nst defendant (see People v
Cuthrell, 13 AD3d 1224, 1225, |Iv denied 4 NY3d 885), and to reject his
version of the events (see People v McCoy, 100 AD3d 1422, 1422). *“[U] pon
our review of the record, we cannot say that the court failed to give the
evi dence the weight that it should be accorded” (People v Britt, 298 AD2d
984, 984, |v denied 99 Ny2d 556). Finally, defendant’s challenge to the
legality of the sentence of probation inposed on the unlaw ul

i npri sonment count has been rendered noot as a result of the revocation
of his sentence of probation (see generally People v Meli, 142 AD2d 938,
939, |v denied 72 Ny2d 921).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-00426
PRESENT: SCUDDER, P.J., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

M CHAEL A. COLE, DEFENDANT- APPELLANT.

EASTON THOWPSON KASPEREK SHI FFRI N, LLP, ROCHESTER (DONALD M THOMPSON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRIAN D. DENNI'S OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered June 9, 2010. The judgnment convicted defendant,
upon his plea of guilty, of burglary in the third degree (three counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00341
PRESENT: SCUDDER, P.J., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ERI C X. MARTI NEZ, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA (JOHN E. TYO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (JAMES B. RITTS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Frederick G
Reed, A J.), entered Septenber 7, 2011. The judgnment convicted
def endant, upon his plea of guilty, of rape in the first degree and
forcible touching (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals froma judgnent convicting him upon
his plea of guilty, of rape in the first degree (Penal Law § 130.35 [1])
and two counts of forcible touching (8 130.52). W agree wth defendant
that the waiver of the right to appeal was not valid inasnmuch as the
record does not establish that it was know ngly, intelligently and
voluntarily entered (see People v Bradshaw, 18 NY3d 257, 259). Although
the prosecutor engaged in a colloquy with defendant regardi ng the waiver
of the right to appeal, County Court failed to address the waiver with
def endant and we thus conclude that the court “took no neasures to ensure
that [defendant] . . . understood . . . and . . . validly waiv[ed] his
right to appeal” (People v Bradshaw, 76 AD3d 566, 568, affd 18 NY3d 257).

We further conclude, however, that defendant’s contention that the
court erred in denying his notion seeking to sever three counts fromthe
remai ning 11 counts of the indictment was forfeited by his guilty plea
(see People v Konieczny, 2 NY3d 569, 572; People v Hansen, 95 Ny2d 227,
230). W reject defendant’s further contention that the court erred in
refusing to suppress his statenent to the police, which was given w thout
the assistance of an interpreter. The court credited the testinony of
the police investigator who took the statement that she had no trouble
comuni cating with defendant and that he responded appropriately to her
questions. Defendant’s oral statenent was reduced to witing, and our
review of that witten statenent establishes that defendant responded
appropriately to the investigator’s questions. “The [suppression]
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court’s determnation is entitled to deference and will not be disturbed
where it is supported by the record” (People v Sanders, 74 AD3d 1896,
1896; see generally People v Prochilo, 41 Ny2d 759, 761). The sentence
is not unduly harsh or severe.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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CA 12-01792
PRESENT: SCUDDER, P.J., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

TERESA FRENCH, PLAI NTI FF- APPELLANT,
\% ORDER

Rl VERSHORE | NCORPORATED AND THOVAS J. BECKHORN,
DEFENDANTS- RESPONDENTS.

LAW OFFI CE OF FRANK S. FALZONE, ESQ , BUFFALO (FRANK S. FALZONE OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

DAMON MOREY LLP, BUFFALO (M CHAEL L. AMODEO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered Septenber 10, 2012. The order denied the notion of
plaintiff for summary judgnment on liability and denied the notion of
plaintiff to dism ss or sever the third-party action.

Now, upon the stipulation of discontinuance signed by the attorneys
for the parties on January 10, 2013, and filed in the N agara County
Clerk’s Ofice on January 14, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-02077
PRESENT: SCUDDER, P.J., PERADOTTO, SCONI ERS, VALENTINO, AND MARTOCHE, JJ.

ALBERT KI LLI AN AND MELI SSA KI LLI AN,
PLAI NTI FFS- RESPONDENTS,

\% VEMORANDUM AND ORDER

KEVI N HElI MAN, DEFENDANT- APPELLANT.

BOWVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CELLI NO & BARNES, P.C., ROCHESTER (RI CHARD P. AM CO OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Wom ng County (Mark H
Dadd, A . J.), entered August 17, 2011. The order, insofar as appeal ed
from denied the notion of defendant to dism ss the anmended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis unani nously
affirmed wi t hout costs.

Menorandum  Def endant appeals froman order that, inter alia,
denied his notion to dismss the anended conplaint with prejudice on the
ground that one of the plaintiffs failed to appear at trial for a
schedul ed cross-exam nation. Defendant’s contention that Supreme Court
abused its discretion in denying that notion involves matters outside the
record on appeal. W therefore are unable to deternmine the nerits of
defendant’ s contention, and defendant, “as the appellant, . . . mnust
suffer the consequences” of submtting an inconplete record (Matter of
Santoshia L., 202 AD2d 1027, 1028; see Matter of Rodriguez v Ward, 43
AD3d 640, 641).

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 12-00570
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER
TI MOTHY ANDREWS5, ALSO KNOMWN AS TI MOTHY A.

ANDREWS, ALSO KNOWN AS TI MOTHY AARON ANDREWS,
DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAVWRENCE FRI EDVAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZICKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered March 12, 2012. The judgnment convicted
def endant, upon his plea of guilty, of attenpted burglary in the
second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Entered: April 26, 2013 Frances E. Cafarel
Clerk of the Court
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KA 11-02543
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOHN M GABAK, DEFENDANT- APPELLANT.

JOHN E. TYO SHORTSVI LLE, FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA ( HEATHER PARKER
HI NES OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered Decenber 12, 2011. The judgnment convicted
def endant, upon his plea of guilty, of attenpted robbery in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court
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CA 12-02064
PRESENT: CENTRA, J.P., FAHEY, LINDLEY, SCONIERS, AND VALENTINO JJ.

MONARCH COVPANI ES, | NC. AND MONARCH DNC BUFFALO
Al RPORT, FORMERLY KNOWN AS BUFFALO ENCOUNTER,
PLAI NTI FFS- RESPONDENTS,

Vv ORDER
DELAWARE NORTH COWMPANI ES TRAVEL HOSPI TALI TY

SERVI CES, I NC., FORMVERLY KNOMWN AS CA ONE
SERVI CES, | NC., DEFENDANT- APPELLANT.

HODGSON RUSS LLP, BUFFALO (KEVIN M KEARNEY OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LONENSTEI N SANDLER LLP, ROSELAND, NEW JERSEY (MATTHEW M OLI VER OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered August 17, 2012. The order, anong ot her
things, granted the notion of plaintiffs for the appointnment of a
tenporary receiver.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: April 26, 2013 Frances E. Cafarell
Clerk of the Court



MOTI ON NO. (225/89) KA 02-00347. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M CHAEL RHYMES, DEFENDANT- APPELLANT. — Mbdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARN ,

AND WHALEN, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (31/01) KA 98-05081. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V THOVAS W LLI AMS, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: SM TH, J.P., CENTRA, FAHEY, CARNI, AND

SCONI ERS, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (286/02) KA 97-05362. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M CHAEL SPI RLES, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coramnobis and for other relief denied. PRESENT: CENTRA, J.P.,

PERADOTTO, CARNI, AND WHALEN, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (201/07) KA 06-00534. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EUGENE VWRI GHT, JR. , DEFENDANT- APPELLANT. -- Modtion for wit
of error coram nobis deni ed. PRESENT: SM TH, J.P., PERADOITO, CARN ,

VALENTI NO, AND WHALEN, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO (715/07) KA 04-01773. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V PETER D. THOUSAND, DEFENDANT- APPELLANT. -- Motion for wit of

error coramnobis and for other relief denied. PRESENT: SM TH, J.P.,



CENTRA, FAHEY, PERADOTTO, AND WHALEN, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (1011/07) KA 06-00940. -- THE PECPLE OF THE STATE OF NEW YORK
RESPONDENT, V EDUNDABI RA O QJO, DEFENDANT- APPELLANT. -- Mtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, LI NDLEY,

AND SCONI ERS, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (732/08) KA 07-01017. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V GERVAI NE BROAN, DEFENDANT- APPELLANT. (APPEAL NO. 2.) --
Motion for wit of error coramnobis granted. Menorandum Def endant
contends that he was denied effective assistance of appellate counsel
because counsel failed to raise an issue on direct appeal that woul d have
resulted in reversal, specifically, County Court’s deference to the

deci sion of defendant to forgo a jury charge for |esser included offenses
deni ed himthe expert judgnent of counsel, to which the Sixth Arendnent
entitles him Upon our review of the notion papers, we conclude that the
i ssue may have nerit. Therefore, the order of June 6, 2008 is vacated and
this Court wll consider the appeal de novo (see People v LeFrois, 151 AD2d
1046). Defendant is directed to file and serve his records and briefs with
this Court on or before July 25, 2013. PRESENT: SMTH, J.P., FAHEY,

PERADOTTO, AND LI NDLEY, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (6/10) KA 09-01559. -- THE PEOPLE OF THE STATE OF NEW YORK

RESPONDENT, V JAMES WESOLOASBKI, DEFENDANT- APPELLANT. -- Mtion for wit of



error coram nobi s deni ed. PRESENT: SCUDDER, P.J., PERADOTTO, CARN ,

VALENTI NO, AND WHALEN, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO (1066/11) KA 06-01663. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EDW N PEREZ, DEFENDANT- APPELLANT. -- Mbdtion for reargunent
deni ed. PRESENT: SCUDDER, P.J., SM TH, CENTRA, AND WHALEN, JJ. (Filed

Apr. 26, 2013.)

MOTI ON NO. (403/12) KA 08-01439. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RICHARD G KI RK, SR., DEFENDANT- APPELLANT. -- Mbdtion for
reargunment denied. PRESENT: SMTH, J.P., PERADOTTO CARNI, AND SCON ERS,

JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (448/12) CA 11-01853. -- SHARLENE MCKENZI E, AS EXECUTRI X OF THE
ESTATE OF OSCAR MCKENZI E, JR , DECEASED, PLAI NTI FF- APPELLANT, V ONONDAGA
COUNTY AND ONONDAGA COUNTY BAR ASSOCI ATI ON ASSI GNED COUNSEL PROGRAM | NC.
DEFENDANTS- RESPONDENTS. -- Mdtion for |eave to appeal to the Court of

Appeal s denied. PRESENT: SMTH, J.P., LINDLEY, SCON ERS, AND MARTOCHE,
JJ. (Filed Apr. 26, 2013.)

MOTI ON NO (1252/12) CA 12-00182. -- JANNIE NESM TH, | N HER REPRESENTATI VE
CAPACI TY ONLY AS PARENT AND NATURAL GUARDI AN OF JANNI E PATTERSQON, AN | NFANT

AND LORENZO PATTERSQON, JR., PLAI NTI FFS- RESPONDENTS, V ALLSTATE | NSURANCE



COMPANY, DEFENDANT- APPELLANT. -- Modtion for reargunment or |eave to appeal
to the Court of Appeals denied. PRESENT: SMTH, J.P., CENTRA, LI NDLEY,

AND WHALEN, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (1317/12) CA 12-01143. -- IN THE MATTER OF THE ARBI TRATI ON
BETWEEN PROFESSI ONAL, CLERI CAL, TECHNI CAL, EMPLOYEES ASSCCI ATI ON,

PETI TI ONER- RESPONDENT, AND BOARD OF EDUCATI ON FOR BUFFALO CI TY SCHOOL

Dl STRI CT, RESPONDENT- APPELLANT. -- Mdtion for reargunment or |eave to appeal
to the Court of Appeals denied. PRESENT: SMTH, J.P., PERADOTTO, CARNI,

AND SCONI ERS, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (1333/12) CA 12-01208. -- ROBERT LANDAHL AND GAI L LANDAHL,
PLAI NTI FFS- RESPONDENTS, V CI TY OF BUFFALO AND U&S SERVI CES, | NC.,
DEFENDANTS- APPELLANTS. U&S SERVI CES, INC., TH RD- PARTY

PLAI NTI FF- RESPONDENT, V | NDUSTRI AL POANER & LI GHTI NG CORPCORATI ON,

THI RD- PARTY DEFENDANT- APPELLANT. -- Motion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., FAHEY,

CARNI, LI NDLEY, AND SCONI ERS, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO (1335/12) CA 12-01013. -- PENN M LLERS | NSURANCE COVPANY,
PLAI NTI FF- APPELLANT- RESPONDENT, V C.W COLD STORAGE, | NC. ,
DEFENDANT- RESPONDENT- APPELLANT, AND THRUWAY PRODUCE, | NC. ,

DEFENDANT- RESPONDENT. -- Mbdtion for reargunent, clarification, or |eave to



appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., FAHEY,

CARNI, LI NDLEY, AND SCONI ERS, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (1363/12) CA 12-00459. -- JANNETTE MORALES, PLAI NTIFF, V ASARESE
MATTERS COVMUNI TY CENTER, ET AL., DEFENDANTS, CI TY OF BUFFALO PARKS AND
RECREATI ON DEPARTMENT, CITY OF BUFFALO, DEFENDANTS- RESPONDENTS, AND COUNTY
OF ERI E, DEFENDANT- APPELLANT. (APPEAL NO 2.) -- Mdtion for reargunent or

| eave to appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P.

FAHEY, SCON ERS, VALENTINO, AND MARTOCHE, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (1426/12) KA 11-01396. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RONALD D. ROSSBOROUGH, DEFENDANT- APPELLANT. -- Motion for
reargunment or |eave to appeal to the Court of Appeals denied deni ed.
PRESENT: CENTRA, J.P., PERADOITO, LI NDLEY, WHALEN, AND MARTOCHE, JJ.

(Filed Apr. 26, 2013.)

MOTI ON NO. (1438/12) CA 12-01105. -- LEE T. HENDRYX AND SHARON HENDRYX,
PLAI NTI FFS- RESPONDENTS, V RI CHARD M PAYNE, SUZANNE PAYNE, MARK NCLAN,
DEFENDANTS- APPELLANTS, ET AL., DEFENDANT. RICHARD M PAYNE, SUZANNE PAYNE
AND ENCHANTED VALLEY RENTALS, LLC, TH RD- PARTY PLAI NTI FFS- RESPONDENTS, V
MARK NOLAN, THI RD- PARTY DEFENDANT- APPELLANT. -- Motions for reargunent or

| eave to appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P.

PERADOTTO, LI NDLEY, AND MARTOCHE, JJ. (Filed Apr. 26, 2013.)



MOTI ON NO. (1460/12) CA 12-00596. -- FRANK FERGUSON AND EVA FERGUSON,

PLAI NTI FFS- APPELLANTS, V HANSON AGGREGATES NEW YORK, | NC. ,

DEFENDANT- RESPONDENT. -- Mbdtion for reargunent or |eave to appeal to the
Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH, FAHEY, CARNI, AND

MARTOCHE, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (1470/12) KA 11-00927. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ENNI S E. RUFFI N, DEFENDANT- APPELLANT. -- Mdtion for
reargunment denied. PRESENT: SMTH, J.P., PERADOITO, LINDLEY, SCON ERS,

AND VALENTINO, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (81/13) CA 12-01423. -- IN THE MATTER OF THE ESTATE OF GLORI A H.
LAMBERT, DECEASED. WAYNE C. LAMBERT, PETI TI ONER- RESPONDENT- RESPONDENT;
JOHN R LAMBERT, RESPONDENT- PETI TI ONER- APPELLANT. -- Motion for reargunent
denied. PRESENT: SMTH, J.P., PERADOITO, LI NDLEY, SCON ERS, AND

VALENTINO, JJ. (Filed Apr. 26, 2013.)

MOTI ON NO. (154/13) CA 12-00714. -- BERNI CE MALCOLM PLAI NTI FF- APPELLANT, V
HONEOYE FALLS- LI MA CENTRAL SCHOOL DI STRI CT, HONEOYE FALLS- LI MA EDUCATI ON
ASSOCI ATI ON AND NEW YORK STATE UNI TED TEACHERS, DEFENDANTS- RESPONDENTS. - -
Motion for |eave to appeal to the Court of Appeals denied. PRESENT:

CENTRA, J.P., FAHEY, CARNI, SCON ERS, AND VALENTINO, JJ. (Filed Apr. 26,

2013.)



KA 11-01774. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V Rl CHARD
J. GALASSO, DEFENDANT- APPELLANT. -- Judgnent unani nously affirned.

Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent of Erie County Court,
Thomas P. Franczyk, J. - Violation of Probation). PRESENT: SCUDDER, P.J.,

CENTRA, CARNI, SCON ERS, AND MARTCCHE, JJ. (Filed Apr. 26, 2013.)

KA 11-01775. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V Rl CHARD
J. GALASSO, DEFENDANT- APPELLANT. -- Judgnent unani nously affirmed.

Counsel s notion to be relieved of assignnment granted (see People v
Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent of Erie County Court,
Thomas P. Franczyk, J. - Violation of Probation). PRESENT: SCUDDER, P.J.,

CENTRA, CARNI, SCONI ERS, AND MARTOCHE, JJ. (Filed Apr. 26, 2013.)

KA 12-01046. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V DANI EL
L. GOODELL, ALSO KNOAN AS DANI EL GOODELL, DEFENDANT- APPELLANT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of assignnent
granted (see People v Crawford, 71 AD2d 38 [1979]). (Appeal from Judgnent
of Genesee County Court, Robert C. Noonan, J. - Violation of Probation).
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCON ERS, AND MARTOCHE, JJ. (Filed

Apr. 26, 2013.)

KAH 12-00948. -- THE PEOPLE OF THE STATE OF NEW YORK EX REL. JEFFREY
ROCKEFELLER, PETI TI ONER- APPELLANT, V SUPERI NTENDENT, AUBURN CORRECTI ONAL
FACI LI TY, RESPONDENT- RESPONDENT. -- Appeal disnissed as noot. Counsel’s

notion to be relieved of assignnent granted. (Appeal from Judgnent



[ denom nat ed order] of Supreme Court, Cayuga County, Mark Fandrich, A J. -
Habeas Corpus). PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCON ERS, AND

MARTOCHE, JJ. (Filed Apr. 26, 2013.)

KAH 12-00908. -- THE PEOPLE OF THE STATE OF NEW YORK EX REL. CHARLES
STRAUSS, PETI TI ONER- APPELLANT, V NEW YORK STATE DEPARTMENT OF CORRECTI ONAL
SERVI CES, RESPONDENT- RESPONDENT. -- Appeal disnmissed as noot. Counsel’s
notion to be relieved of assignnent granted. (Appeal from Judgnent of
Suprene Court, Wom ng County, Mark H Dadd, A J. - CPLR Article 78).
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCON ERS, AND MARTOCHE, JJ. (Filed

Apr. 26, 2013.)
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