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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Erie County (Joseph G Makowski, J.), entered Decenber
22, 2008 in a proceeding pursuant to CPLR article 75. The appeal was
held by this Court by order entered April 30, 2010, decision was
reserved and the matter was remtted to Suprenme Court, Erie County,
for further proceedings (72 AD3d 1651). The proceedi ngs were held and
conpleted (Paula L. Feroleto, J.).

It is hereby ORDERED that the judgnent so appealed fromis
reversed on the | aw without costs, the petition seeking to confirmthe
arbitration award is dismssed and the arbitration award i s vacat ed.

Menorandum  Respondents appeal froma judgnment confirm ng an
arbitration award. W previously held this case, reserved deci sion
and remitted the matter to Suprene Court for a determ nation, after a
framed-i ssue hearing, whether the third-party vehicle at issue was
covered by any other insurance that woul d negate the suppl enent al
uni nsur ed/ underinsured notorist (SUM coverage afforded by the policy
i ssued by respondent New Hanpshire Insurance Conpany (NH C) (Matter of
Bobak [AIG Cains Servs., Inc.], 72 AD3d 1651). W also reversed the
order in a related appeal that denied NHIC s petition seeking a
permanent stay of arbitration, and we remtted the matter to Suprene
Court for, inter alia, a new determ nation on that petition (Matter of
New Hanpshire Ins. Co. [Bobak], 72 AD3d 1647, 1649-1650). Upon
remttal in each case, the court conducted the franmed-issue hearing
based only on submtted docunents and oral argunents. The court
concluded that NHIC s SUM coverage was not inplicated because
Travel ers I nsurance Conpany (Travel ers) had i ssued an excess policy
t hat woul d provi de $1, 000, 000 of coverage to petitioner. The court
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also, inter alia, granted a tenporary stay of arbitration that would
beconme permanent upon paynent to petitioner of the benefits afforded
by the Travel ers policy.

Initially, we note that the order entered by the court upon
remttal applies only to the order reversed in Matter of New
Hanpshire, and we further note that no appeal has been taken fromthat
order entered upon remttal. Consequently, the contentions of the
parties with respect to the stay of arbitration granted therein are
not before us. Nevertheless, we conclude that the evidence presented
at the franed-issue hearing and the court’s factual findings in that
order are applicable to the issue that is before us after remttal in
Matter of Bobak. Thus, in the interest of judicial econony, we deem
the factual findings nade by the court in the order entered upon
remttal in Matter of New Hanpshire to be applicable to the appeal
fromthe judgnent before us.

We conclude that petitioner’s contention that the court erred in
failing to join Travelers and the Ohio Insurance Guaranty Associ ation
(O GA) as necessary parties is raised for the first time on appeal and
thus is not properly before us (see Levi v Levi, 46 AD3d 519, 520; cf.
Matter of Dioguardi v Donohue, 207 AD2d 922, 922).

W agree with NHIC that the court erred in confirmng the

arbitration anard. 1In a case such as this “[where arbitration is
conmpul sory, our decisional |aw inposes closer judicial scrutiny of the
arbitrator’s determ nation under CPLR 7511 (b) . . . To be upheld, an

award in a conpul sory arbitration proceedi ng nust have evidentiary
support and cannot be arbitrary and capricious” (Matter of Mdtor Veh.
Acc. Indem Corp. v Aetna Cas. & Sur. Co., 89 Ny2d 214, 223; see
Matter of Mangano v United States Fire Ins. Co., 55 AD3d 916, 917).
Here, we conclude that there is no evidentiary support for the
arbitrator’s conclusion that petitioner was entitled to collect SUM
benefits fromNHIC. The SUM policy provisions state that it affords
coverage where, inter alia, a person covered by the policy is involved
in an accident wwth a notor vehicle that is uninsured, which includes
a situation in which the other vehicle s insurer disclains coverage or
becones insolvent. Although the evidence before us establishes that
the other vehicle’'s primary insurer is insolvent and that no benefits
will be afforded to petitioner by the O GA which assuned the
l[iabilities of that insolvent conpany, the evidence al so establishes
that there is an excess policy issued by Travelers, and that Travelers
di d not disclaimcoverage. W therefore reverse the judgnment, dismss
the petition seeking to confirmthe arbitration award and vacate the
arbitration award.

Al'l concur except CarNl, J., who dissents and votes to affirmin
the follow ng Menorandum | concur with the conclusion of ny
col | eagues that the interest of judicial econony is served by deem ng
the factual findings nade by Suprene Court in the order entered upon
remttal in Matter of New Hanpshire Ins. Co. (Bobak) (72 AD3d 1647) to
be applicable to this appeal. | further concur with the concl usion of
nmy col |l eagues that petitioner’s contention that the court erred in
failing to join Travel ers Insurance Conpany (Travel ers) and Onhio
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| nsurance Guaranty Associ ation as necessary parties is not properly
bef ore us.

| disagree, however, with the conclusion of ny coll eagues that
petitioner is not entitled to collect supplenentary
uni nsur ed/ underi nsured nmotorist (SUM benefits fromrespondent New

Hanpshi re I nsurance Conpany (NHIC). Inasnmuch as | conclude that the
court properly confirmed the arbitration award, | respectfully
di ssent.

Petitioner was seriously injured when a truck that he was driving
for his enployer was struck by rolls or coils of alum numthat fel
off of a truck owned by B-Ri ght Trucki ng Conpany (B-Ri ght) and
operated by Eugene Hughes, now deceased (Hughes). Hughes and B- R ght
(collectively, tortfeasors) were insured under a notor vehicle
l[iability policy issued by Reliance Insurance Conpany (Reliance)
insuring the B-Right truck. In addition, B-Ri ght was insured under a
“Form Excess Liability Policy,” also entitled a “Comercial General
Liability” policy, issued by Travelers and having a coverage Iimt in
the amount of $1 mllion (Travel ers excess policy). Petitioner is a
covered person under the SUM endorsenent issued by NHIC to
petitioner’s enployer, which has a coverage |limt in the anount of $1
mllion (SUM endorsenent).

Petitioner and his wife commenced a personal injury action
agai nst the tortfeasors, anong others, and a jury awarded petitioner
personal injury danmages agai nst Hughes in the sum of $3, 315, 000.
Petitioner sought arbitration of his SUMclaimand the arbitrator
concluded that the value of petitioner’s injuries exceeded the limts
of NHIC s SUM coverage and awarded petitioner the SUM coverage limt
of $1 mllion. Utimtely, this Court directed a franed-issue hearing
on the question of “insurance coverage” (New Hanpshire Ins. Co., 72
AD3d at 1650).

| agree with the majority that the evidence at the hearing
establishes that Reliance is insolvent. Thus, the court properly
identified the threshold issue to be whether the B-Ri ght truck was an
“uni nsured notor vehicle” under the SUM endorsenent and the parties
have extensively addressed that issue both before the court and on
appeal .

Section | (c) (3) (iii) of the SUM endorsenent defines an

“uni nsured notor vehicle” as “a notor vehicle . . . for which
[t]here is a bodily injury liability insurance coverage or bond
applicable to such notor vehicle at the tinme of the accident, but

[t]he insurer witing such insurance coverage or bond denies
coverage, or . . . becones insolvent.” Inasmuch as there is no
di spute that the tortfeasors’ insurer, Reliance, is insolvent, there
IS no question that petitioner’s SUM coverage is “triggered” by that
section (see Matter of Metropolitan Prop. & Cas. Ins. Co. v
Carpentier, 7 AD3d 627, 628; Anmerican Mrs. Miut. Ins. Co. v Mrgan,
296 AD2d 491, 494; see also Insurance Departnment Regul ations [11
NYCRR] 8 60-2.3 [f] [I] [c] [3] [iii]). NH C contends that,
regardl ess of Reliance’s insolvency, the Travel ers excess policy
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constitutes a “bodily injury liability insurance coverage or bond
applicable” to the tortfeasors that prevents the “triggering” of SUM
coverage because the conbined Reliance and Travelers policy limts
exceed the SUM coverage available to petitioner. |In other words, NH C
effectively seeks to conbine the coverage Iimts of the Reliance notor
vehicle liability policy wwth the coverage Iimts of the Travelers
excess policy for purposes of determ ning whether the B-Ri ght truck
was an “uni nsured notor vehicle” under the SUM endor senent.

The court concluded and the majority agrees that, notw thstandi ng
Rel i ance’s insolvency, the B-Right truck did not constitute an
“uni nsured notor vehicle” under the SUM endor senent because B-Ri ght
had $1 mllion in coverage under the Travel ers excess policy, and that
consequently NHIC s SUM coverage was not inplicated. Thus, the
maj ority concludes that there was no evidentiary support for the
arbitrator’s conclusion that petitioner was entitled to collect SUM
benefits fromNH C. | disagree.

Section | (c) (1) of the SUM endorsenent al so defines an
“uni nsured notor vehicle” as a vehicle for which “[n]Jo bodily injury
l[iability insurance policy or bond applies.” 1In ny view, the only way
the majority can determne that the B-Right truck is not an “uni nsured
not or vehicle” is to conclude that an excess policy is a “bodily
injury liability insurance policy” under the SUM endorsenent, the
| nsurance Law, the Vehicle and Traffic Law and the | nsurance
Depart ment Regul ations. Thus, the issue presented is whether the term
“uni nsured notor vehicle” includes a vehicle that is covered under a
notor vehicle liability policy issued by an insolvent insurance
conpany when the vehicle is also covered under a commerci al genera
liability excess policy.

| conclude that where, as here, a vehicle is insured by a notor
vehicle liability policy issued by an insolvent insurance conmpany and
is thus an “uninsured notor vehicle,” the existence of an excess
i nsurance policy does not change its status as such. |In other words,
an excess or unbrella policy does not constitute a “bodily injury
l[iability insurance policy” for purposes of determ ning whether a
notor vehicle is “an uninsured notor vehicle” triggering SUM cover age.
| further conclude that the anobunt of a tortfeasor’s coverage under a
notor vehicle liability policy nmay not be conbined with the amount of
his or her coverage under a comercial general liability excess policy
i n determ ni ng whet her SUM coverage is inplicated.

Those concl usions are supported by an analysis of article 7 of
the Vehicle and Traffic Law, entitled the Mdtor Vehicle Safety
Responsi bility Act, which requires notor vehicle owners and operators
to obtain a specific type of insurance, nanely, a “notor vehicle
l[iability policy” (Vehicle and Traffic Law 8 330 et seq.). Vehicle
and Traffic Law 8 345 (a) defines a “notor vehicle liability policy”
as “an owner’s or an operator’s policy of liability insurance

certified as provided in [section 343] . . . as proof of financia
responsibility, and issued . . . by an insurance carrier . . . to or
for the benefit of the person naned therein as insured.” Vehicle and

Traffic Law 8 343 provides that “[p]roof of financial responsibility
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may be nade by filing with the conm ssioner [of notor vehicles] the
witten certificate of any insurance carrier duly authorized to do
business in this state, certifying that there is in effect a notor
vehicle liability policy for the benefit of the person required to
furni sh proof of financial responsibility. Such certificate shal
give the effective date of such notor vehicle liability policy . :
(enmphasi s added). Thus, it is clear fromthe Vehicle and Traffic Law
and the regul atory schene that owners and operators of notor vehicles
are required to obtain “notor vehicle liability policies.”

Al t hough obvious, | further note that excess policies exist only
if there is an underlying policy. Therefore, there nust be an
underlying “nmotor vehicle liability policy” before there can be excess
i nsurance coverage. Likewi se, in order for an owner or operator of a
not or vehicle to be in conpliance with the Mdtor Vehicle Safety
Responsi bility Act and be financially secure or “insured” under that
Act, the owner or operator nust have a “notor vehicle liability
policy” (Vehicle and Traffic Law 88 343, 345). Thus, one cannot neet
the financial security requirenents of article 7 of the Vehicle and
Traffic Law through excess insurance alone. Here, the insurance
conpany issuing the tortfeasors’ “notor vehicle liability policy,”
Rel i ance, is insolvent and the Travel ers excess policy provides that
it does not “drop down” in the event of the insolvency of the
i nsurance conpany issuing any underlying policy. Consequently, as a
practical matter, the B-R ght truck does not have a primary “notor
vehicle liability policy” in place. Even if the Reliance policy were
still in effect, NH C could not conbine the coverage limts of that
policy with the coverage limts of the Travelers excess policy in
order to avoid triggering SUM cover age.

Al t hough not directly on point, anal ogous case | aw of the Second
Department supports that proposition. Specifically, the Second
Departnent has rejected attenpts by SUM claimants to trigger SUM
coverage by conbining the liability coverage limts froma notor
vehicle liability policy and an unbrella policy in order to establish
that the tortfeasor’s bodily injury liability limts were |ess than
those of the claimant (see Matter of State Farm Mut. Auto. Ins. Co. v
Rot h, 206 AD2d 376, |v denied 84 Ny2d 812; see also Matter of Federal
Ins. Co. v Reingold, 181 AD2d 769, 770-771, |v denied 80 Ny2d 755).
In Matter of Astuto v State Farm Mut. Auto. Ins. Co. (198 AD2d 503,
504), the Second Departnent held that “[t]he petitioner’'s attenpt to
base his claimon a consideration of the existence of an unbrella
policy issued by a different insurer by which he was al so covered is
precl uded by the pertinent provision of the policy on which he has
made his claim” Thus, if under the existing decisional |aw a
cl ai mant cannot conbi ne coverage limts fromdifferent types of
policies in order to trigger SUM coverage, it logically follows that
insurers are precluded from conbining coverage limts fromdifferent
types of policies to prevent a SUMtrigger.

NHI C further contends that the “all bodily injury liability bonds
and insurance policies” |anguage of Insurance Law 8§ 3420 (f) (2) (A
i ncl udes excess policies. Sinultaneously, NH C contends that the
arbitration should have been stayed because petitioner has not
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exhausted the limts of the excess policy. Likewise, in the framed-
i ssue hearing, the court concluded that petitioner was required to
exhaust all applicable policy limts, including the Travel ers excess
policy, as a condition precedent to obtaining SUM benefits or
proceeding to arbitration. A conparison of NHIC s contentions,
however, reveals the fatal flawin its anal ysis.

Condition 9 of the SUM endorsenent, entitled “Exhaustion
Required,” states that NHIC “will pay under this SUM coverage only
after the limts of liability have been used up under all notor
vehicle bodily injury liability insurance policies” (enphasis added).
An excess policy, however, is not a “notor vehicle liability policy”
(Vehicle and Traffic Law 8 345). Therefore, it is logically
inconsistent to posit that a vehicle is not an “uni nsured notor
vehi cl e because the owner or operator is covered under an excess
policy when that policy is clearly not subject to the exhaustion
requi renent because it is not a “notor vehicle liability policy.”

| nsurance Law 8 3420 (f) (2) (A) provides that, “[a]s a condition
precedent to the obligation of the insurer to pay under the [ SUM
i nsurance coverage, the limts of liability of all bodily injury
l[iability bonds or insurance policies applicable at the tinme of the
acci dent shall be exhausted by paynent of judgnents or settlenents.”
| conclude that the phrase “all bodily injury liability .
i nsurance policies” contained in that section does not enconpass
excess policies (see Matter of Matarasso [Continental Cas. Co.], 82
AD2d 861, 862, affd 56 Ny2d 264; Mass v U. S. Fidelity and Guar. Co.,
222 Conn 631, 639-643, 610 A2d 1185, 1190-1192). Insurance Depart nent
Regul ation 35-D, “inplenments” section 3420 (f) (2) of the Insurance
Law and “establish[es] a standard form for SUM coverage [the
prescri bed SUM endorsenent], in order to elimnate anbiguity, mnimze
confusion and maximze its utility” (11 NYCRR 60-2.0 [a], [c]; see 60-
2.3 [f]). The purpose of Regulation 35-D “is to interpret section
3420 (f) (2) of the Insurance Law, in light of ensuing judicia
rulings and experience” (11 NYCRR 60-2.0 [c]). Condition 9 of the
prescri bed SUM endorsenent is identical to Condition 9 of the NH C SUM
endorsenment, and provides in pertinent part that the insurer “wll pay
under this SUM coverage only after the limts of liability have been
used up under all notor vehicle bodily injury liability insurance
policies or bonds applicable at the tine of the accident” (11 NYCRR
60-2.3 [f] [enphasis added]). Thus, Regulation 35-D confirnms that the
exhausti on requirenent of Insurance Law 8§ 3420 (f) (2) (A) relates to
“nmotor vehicle bodily injury liability” policies—Aot excess policies.
Therefore, because the excess policy is not a “notor vehicle bodily
injury liability insurance polic[y]” (11 NYCRR 60-2.3 [f]), | conclude
that petitioner has no obligation to “exhaust” the Travel ers excess
policy in order to obtain SUM benefits under the SUM endor senent.

The next question concerns what effect, if any, the excess policy
has on NHIC s obligation to pay (as opposed to the question of
coverage) its SUM coverage limts to petitioner. This issue raises
the specter of “offsets” and duplication of benefits. Cearly,
petitioner has a fixed and quantified SUM cl ai m because his damages
exceed $3 mllion dollars. NH C contends that, because the Travelers
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excess policy and the SUM endorsenent provide the sane coverage
[imts, Condition 6 of the SUM endorsenment, entitled “Maxi num SUM
Paynents,” precludes paynent under the SUM endor senent because those
policies, in effect, cancel each other out. Thus, the question of
“offsets” is clearly raised on appeal. Condition 6 of the SUM
endorsenment, setting forth the terns mandated under Regul ation 35-D,
provi des that “the maxi mum paynent under this SUM endorsenent shall be
the difference between (a) the SUMIimt; and (b) the notor vehicle
bodily injury liability insurance or bond paynents received” from any
negligent party involved in the accident (enphasis added) (see 11
NYCRR 60-2.3 [a] [2]). Thus, because the excess policy is not a
“nmotor vehicle bodily injury liability insurance” policy, paynents
made thereunder cannot serve as an “offset” to the SUM coverage |imt
(see 11 NYCRR 60-2.1 [c]).

Therefore, we must | ook to the “Non-Duplication” condition of the
SUM endorsenent in order to determ ne whether the Travel ers excess
policy affects NHHC s obligation to pay SUM benefits. Condition 11
(e) of the SUM endorsenent states, “[t]his SUM coverage shall not
duplicate . . . [a]lny anmounts recovered as bodily injury damages from
sources other than notor vehicle bodily injury liability insurance
policies or bonds” (enphasis added). Thus, the |anguage of that
condition suggests that it does not preclude duplication of insurance
coverage but, rather, it precludes duplication of recovery by a SUM
claimant. The “sources” for purposes of non-duplication of recovery
coul d include any personal assets of the tortfeasor applied towards
t he noney judgnment or, as in this case, excess or unbrella insurance
paynents from non-notor vehicle policies. Therefore, | conclude that,
pursuant to Condition 11 (e), NHICis not required to pay any anounts
for bodily injury damages that duplicate the anmounts recovered by
petitioner (see 11 NYCRR 60-2.3 [f]). | enphasize that in
interpreting Condition 11 (e), there is a significant distinction
bet ween “covered” by and is “recovered” from excess or unbrella
policies (see Matter of CGJ Ins. Co. v Nardelli, 188 Msc 2d 560,
568). In other words, that condition is intended to prevent a double
recovery for the sanme damages and to thereby prevent the injured party
fromreceiving a windfall (see Matter of Fazio v Allstate Ins. Co.,
276 AD2d 696, 697; see also CNA d obal Resource Mgrs. v Berry, 10 M sc
3d 1074[A], 2006 NY Slip Op 50069[ U], *7). Petitioner sinply cannot
get paid or recover twi ce for the sane damages. Under the facts

presented here, if Travelers and NH C both pay the full limts of
their policies, there still can be no doubl e recovery of damages by
petitioner. The value of petitioner’s injuries exceeds $3 mllion and

there is only $2 million in avail able SUM and excess insurance
coverage. Under the best case scenario, at |least with respect to the
SUM and excess insurance limts, petitioner is not going to recover

his damages twice. |In fact, he would not recover them once.

Thus, | would affirmthe judgnment confirmng the arbitration
awar d.
Entered: July 6, 2012 Frances E. Cafarel

Cerk of the Court



