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SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

404/ 10

KA 08-00850
PRESENT: SCUDDER, P.J., SCONIERS, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
Vv MEMORANDUM AND ORDER

RAYMOND CLYDE, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA CF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cayuga County Court (Robert B.
Wggins, A J.), rendered March 24, 2008. The judgnent convicted
def endant, upon a jury verdict, of assault in the second degree (two
counts), unlawful inprisonnment in the first degree and pronoting
prison contraband in the first degree. The judgnment was reversed by
order of this Court entered April 30, 2010 in a nmenorandum deci si on
(72 AD3d 1538), and the People on June 3, 2010 were granted |eave to
appeal to the Court of Appeals fromthe order of this Court, and the
Court of Appeal s on Novenber 22, 2011 reversed the order and remtted
the case to this Court for consideration of facts and issues raised
but not determ ned on the appeal to this Court (__ NY3d __ [Nov. 22,
2011]).

Now, upon remttitur fromthe Court of Appeals and havi ng
considered the facts and issues raised but not determ ned on appeal to
this Court,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the judgnent so appeal ed fromis unani nously affirned.

Menorandum I n one of two prior appeals involving the instant
def endant, we reversed the judgnment convicting defendant follow ng a
jury trial of, inter alia, two counts of assault in the second degree
(Penal Law 8§ 120.05 [7]), and we granted defendant a new trial based
upon our conclusion that “County Court erred in failing to articulate
a reasonabl e basis on the record for its determ nation to restrain
def endant in shackles during the trial” (People v Cyde [appeal No.
1], 72 AD3d 1538, 1538-1539). In the second of the two appeals, the
Peopl e appeal ed from an order insofar as it granted that part of
defendant’s notion for a trial order of dismssal with respect to
count one of the indictnment, charging defendant with attenpted rape in
the first degree (88 110.00, 130.35 [1]). The court had reserved
decision on the notion but ultimately granted it pursuant to CPL
290.10 (1), and we concluded that the court properly granted that part
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of defendant’s notion. The Court of Appeals reversed our orders in
both appeals and remtted the matter to this Court to consider
defendant’s contentions rai sed but not addressed in the first appea
(People v Cyde, _ NY3d __ [Nov. 22, 2011]). Wth respect to the
second appeal, the Court of Appeals remtted the matter to County
Court for sentencing on the conviction of attenpted rape. W thus now
address only defendant’s renai ning contentions in the first appeal.

Def endant, while he was an inmate at Auburn Correctional
Facility, attacked a civilian enployee as she was walking in a
corridor of the correctional facility. Defendant assaulted anot her
civilian enpl oyee who ran to the scene after hearing the woman's cries
for hel p.

Contrary to defendant’s contention in his main and pro se
suppl emrental briefs, the court did not violate his constitutiona
rights by permtting himto represent hinself at trial. 1In his pro se
suppl emental brief, defendant contends that he was required to
represent hinmself because he was told by his attorney that his
attorney was not prepared for trial, and the court denied defendant’s
request for an adjournnent. Defense counsel, however, denied that he
told defendant that he was not prepared for trial. Notably, in
requesting an adj ournnent, defendant asserted that the District
Attorney’'s termof office would expire in a few weeks and that the
current District Attorney therefore would not try the case at an
adj ourned date. \Where, as here, the defendant’s request for an
adj our nment sought a tactical advantage, the court properly denied the
request (see generally People v Gines, 53 AD3d 1055, 1056, |v denied
11 NY3d 789). The record establishes that the court conducted an
exceedi ngly thorough and searching inquiry to ensure that defendant’s
wai ver of the right to be represented by counsel was know ng,
voluntary and intelligent (see People v Providence, 2 Ny3d 579, 582).

Contrary to defendant’s further contention in his main brief, the
court did not err in sentencing himas a persistent violent felony
of fender (see Penal Law 8§ 70.08 [1] [a]). Defendant, who has been
i nprisoned since 1996, thus tolling the 10-year limtation period (see
§ 70.04 [1] [b] [iv], [v]), challenged only one of the two prior
violent felony convictions alleged by the People to be predicate
violent felony offenses, i.e., the conviction of robbery in the second
degree. W conclude that the People proved beyond a reasonabl e doubt
t hat defendant was convicted upon his plea of guilty of robbery in the
second degree, a violent felony offense (see 8 70.02 [1] [b]), on June
4, 1991 (see People v WIllianms, 30 AD3d 980, 983, |v denied 7 NY3d
852). In addition to the certificate of conviction, which is
presunptive evidence of the facts stated therein (see CPL 60.60 [1]),
the People presented a certified fingerprint conparison establishing
that defendant’s fingerprints records and defendant’s fingerprints
taken in connection with the arrest for that offense were identical.
The sentence is not unduly harsh or severe. W have revi ewed
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defendant’ s renmaining contention in his pro se supplenental brief and
conclude that it is without merit.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnment of the Erie County Court (M chael L
D Ami co, J.), rendered August 6, 2008. The judgnent convicted
def endant, upon a nonjury verdict, of assault in the second degree and
endangering the welfare of a child. The judgnent was affirmed by
order of this Court entered April 30, 2010 in a nmenorandum deci si on
(72 AD3d 1558), and defendant on Septenber 10, 2010 was granted | eave
to appeal to the Court of Appeals fromthe order of this Court (15
NY3d 850), and the Court of Appeals on October 13, 2011 nodified the
order and remtted the case to this Court for further proceedings in
accordance with the nenorandum (17 NY3d 863).

Now, upon remttitur fromthe Court of Appeals and havi ng
considered the issues raised but not determ ned on the appeal to this
Court,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the judgnent so appeal ed fromis unani nously affirned.

Menorandum I n People v Brown (72 AD3d 1558), we previously
affirmed the judgnment convicting defendant followi ng a bench trial of,
inter alia, assault in the second degree (Penal Law 8 120.05 [4]),
i.e., reckless assault. W rejected defendant’s contention that the
evi dence was legally insufficient to establish that she acted
reckl essly (Brown, 72 AD3d 1558), but the Court of Appeals determ ned
that the evidence was legally insufficient with respect thereto and
t hus nodi fied our order by reducing the assault conviction to assault
in the third degree (8 120.00 [3]), i.e., crimnally negligent
assault. The Court of Appeals remtted the case to this Court for
consi deration of defendant’s further contention that the verdict with
respect to the assault count was agai nst the wei ght of the evidence
(Brown, 17 Ny3d 863, 865-866).

Upon remttitur, and view ng the evidence in |light of the
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el ements of the crinme in this bench trial (see People v Danielson, 9
NY3d 342, 349), we conclude that the verdict with respect to assault,
as nodified by the Court of Appeals, is not against the weight of the
evi dence (see generally People v Bl eakley, 69 NY2d 490, 495). The
evi dence includes the testinony of the victimand his sister, who
testified that defendant had placed a pot of water on the stove to
“boil sone eggs.” They also testified that defendant |ater took the
pot of water off the stove and poured it onto the victim causing
steamto rise fromhis shirt and scal ding one of his arns, and his
chest and back. The nedical expert testinony establishes that the
victimsuffered first and second degree burns over approximtely 15%
of his body. Although defendant gave a slightly different version of
the facts and thus “an acquittal would not have been unreasonabl e”
(Dani el son, 9 NY3d at 348), we conclude that, “[b]ased on the wei ght
of the credible evidence,” defendant is guilty of crimnally negligent
assault beyond a reasonabl e doubt (id.; see People v Romero, 7 NY3d
633, 642-644).

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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IN THE MATTER OF BRI DGET Y., KELLY Y.,

COLLEEN Y., AND M CHAELA Y.

CHAUTAUQUA COUNTY DEPARTMENT OF SOCI AL SERVI CES, OPI Nl ON AND ORDER
PETI TI ONER- RESPONDENT;
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OF COUNSEL), FOR RESPONDENTS- APPELLANTS.

JANE E. LOVE, MAYVILLE, FOR PETI TI ONER- RESPONDENT.

ANDREW T. RADACK, ATTORNEY FOR THE CHI LDREN, SILVER CREEK, FOR KELLY
Y. AND COLLEEN Y.

M CHAEL J. SULLI VAN, ATTORNEY FOR THE CHI LDREN, FREDONI A, FOR BRI DGET
Y. AND M CHAELA Y.

Appeal from an order of the Famly Court, Chautauqua County
(Judith S. Caire, J.), entered March 5, 2010 in a proceedi ng pursuant
to Famly Court Act article 10. The order, anobng other things,
determ ned the subject children to be negl ected.

It is hereby ORDERED t hat said appeal insofar as it concerns
Colleen Y. and Kelly Y. is dismssed and the order is affirmed w thout
costs.

Opi nion by Peraporto, J.: The primary issue raised in these
appeals is whether Fam |y Court properly exercised tenporary emnergency
jurisdiction over the subject children pursuant to Donestic Rel ations
Law 8§ 76-c (3). Kenneth MY. and Rita S., the parents of the subject
children (hereafter, parents), are the respondents in appeal No. 1 and
two of the four respondents in appeal No. 2. |In appeal No. 1, the
parents appeal froman order of fact-finding and di sposition
determning, followng a fact-finding hearing, that their children are
negl ected and placing the children in the custody of petitioner
Chaut auqua County Departnment of Social Services (DSS), the petitioner
in appeal No. 1 and one of the four petitioners in appeal No. 2. In
appeal No. 2, the parents appeal froma corrected order that, inter
alia, denied their notion to vacate the order of fact-finding and
di sposition in appeal No. 1. The parents contend in both appeal s that
Fam |y Court, Chautauqua County (hereafter, Fam |y Court), |acked
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subj ect matter jurisdiction because New Mexico is the hone state of
the children, the neglect took place in New Mexico, and the parents
are neither domciliaries of nor otherwi se significantly connected to
New York State. Under the unique circunstances of this case, we
conclude that the court properly exercised tenporary energency
jurisdiction pursuant to section 76-c (3) inasnuch as the children are
in immnent risk of harm and we therefore conclude that both orders
shoul d be affirned.

Factual Background and Procedural History

This matter involves nultiple proceedings comenced in New York
and New Mexi co by various and overl apping parties, substantial notion
practice, and nunerous orders entered in New York and New Mexi co.

Al t hough the appeals are limted to the negl ect proceedi ng conmenced
by DSS in New York, an overview of the factual background and
procedural history is necessary in order to assess the propriety of
Fam |y Court’s assertion of tenporary energency jurisdiction pursuant
to Donmestic Relations Law 8 76-c (3).

Respondent Kenneth MY. (hereafter, father), the biol ogical
father of the children, married respondent Rita S. (hereafter,
stepnother), after the children’s biological nother died in Septenber
2001. The stepnother subsequently adopted the children. At sone tine
bet ween February 2007 and Novenber 2007, the parents noved with the
children from Pennsyl vania to New Mexi co.

On August 7, 2008, the parents were arrested and were each
charged with seven counts of child abuse with respect to the children
The charges stemmed from al |l egations that the parents left Kelly and
Col l een, then 15 years old, and M chaela, then 12 years ol d,
unsupervised in a bug-infested trailer mles away fromthe famly
residence, with limted supplies and i nadequate food for a period of
six to eight weeks. It was further alleged that the parents, as a
formof discipline, had confined each of the children to their
bedroons or to the garage for days, weeks, or nonths at a tine. Wile
confined to the garage, the children received only water, bread,
peanut butter and a sl eeping bag, and they were permtted to use the
bat hroom once or tw ce a day.

As a result of the crimnal charges, a Magistrate Court in New
Mexi co ordered the parents to avoid all contact with the children. In
l'ight of the no-contact order, on August 11, 2008 the parents pl aced
the children in the care of their “maternal step-aunt and uncle”
(hereafter, aunt and uncle), Robin S. and Paul S., who are respondents
in appeal No. 2. Robin S. signed a “safety contract” with the New
Mexi co Children, Youth and Fam lies Departnent (CYFD), which states
that the parents voluntarily placed the children in the care of the
aunt and uncle and that the parents were “still legally responsible
for the [children’s] well-being.” Robin S. agreed to prohibit any
contact between the parents and the children and to advise the Dona
Ana County District Attorney’s Ofice in the event that the parents
attenpted to renove the children fromher care or otherw se to contact
the children in any way. Robin S. transported the children to her
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home in Chautauqua County, New York.

By letter dated Septenber 22, 2008, CYFD notified the parents
that it had closed its file concerning the children. The letter
further stated that

“[t]he Departnent believes that the voluntary

pl acenent of the children with Robin S[.] was in
the best interests of the children. However, [the
parents] are free to nmake changes in that

vol untary placenent if they choose to as they
remai n the | egal custodians of their children.

The Departnent has no |legal authority with respect
to the children at this time. The safety contract
bet ween the Departnent and Robin S .] was for

pl acenent purposes and does not prevent [the
parents] from maki ng changes to the children’s

pl acenent.”

According to the parents, they provided a copy of that letter to
the aunt and uncle and notified themof their “intent to revoke the
tenporary placenent of the mnor children in their care and pl ace the
m nor children with an appropriate guardian.” The aunt and uncle
refused to return the children, however, and instead filed a petition
in Fam |y Court seeking custody of the children.

On Cctober 1, 2008, the parents were indicted in New Mexico on
si x counts each of felony abuse of a child in violation of New Mexico
Statutes Annotated 8§ 30-6-1 (D). Pursuant to the statute, “[a]buse of
a child consists of a person knowi ngly, intentionally or negligently,
and wi thout justifiable cause, causing or permtting a child to be:
(1) placed in a situation that nay endanger the child s life or
health; (2) tortured, cruelly confined or cruelly punished; or (3)
exposed to the inclenmency of the weather.”

On Novenber 5, 2008, the parents filed a “Petition to Determ ne
Custody Pursuant to the [Uniform Child Custody Jurisdiction and
Enforcenent Act]” (hereafter, UCCIEA) in District Court in New Mexico
(hereafter, New Mexico court) against the aunt and uncle. The
petition alleged, inter alia, that the parents have resided in New
Mexi co since February 2007, that New Mexico is the hone state of the
children, and that the parents had placed the children with the aunt
and uncle on a tenporary basis “until a nore suitable placenent could
be made or until [the parents’] conditions of rel ease were nodified or
di sposed of so that the children could be reunited with them”™ By
their petition, the parents sought to place the children in the care
and custody of a different tenporary guardian. The parents thus
sought an order confirmng that they are the | egal guardi ans of the
children, and appointing a tenporary guardian for the m nor children
until the crimnal charges against themwere resolved or their
condi tions of release were nodified.

Two days later, Famly Court issued a tenporary order of custody
asserting tenporary energency jurisdiction pursuant to Domestic
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Rel ati ons Law 8 76-c and granting tenporary custody of the children to
the aunt and uncle. DSS thereafter commenced the instant negl ect
proceeding in Famly Court by petition filed Novenber 13, 2008,

all eging that the parents had negl ected each of the children. At a
Fam |y Court appearance on Novenber 24, 2008, an attorney for the
parents appeared for the limted purpose of contesting jurisdiction,
asserting that the parents are residents of New Mexico, that the

al | eged negl ect took place in New Mexico, and that the children remain
residents of New Mexico. Famly Court continued to assert tenporary
enmergency jurisdiction over the matter.

On Decenber 10, 2008, the New Mexico court issued an “Order
Assumi ng Jurisdiction.” The New Mexico court determned that it had
jurisdiction over the parties and the subject matter, i.e., the
children, noting that the children had resided with the parents in New
Mexi co since February 2007 and expressly stating that New Mexico is
the hone state of the children. Wth respect to the nmerits, the New
Mexico court ruled that the parents “remain the sole | egal custodians
of the mnor children, which includes the right to decide the
tenporary placenent of the mnor children with an appropriate guardi an
of their choosing.” According to the New Mexico court, the parents
wi shed to nom nate JimL. and Angela L., residents of Chio (hereafter,
Chi o guardi ans), as tenporary guardians of the children. To that end,
t he New Mexico court ordered the parents to arrange for a honme study
of the Onhio guardians, and to pay for the cost of the hone study.
Finally, the New Mexico court ruled that “[t] he issue of permanent
custody is hereby reserved pending resolution of the crimnal charges.
Fol | owi ng resolution of the crimnal proceeding, the Court nay appoint
a guardian ad |litem herein and may conduct in canmera interviews of the
m nor children.” The parents sought to register the above New Mexico
order in Famly Court. At a Decenber 15, 2008 appearance, Famly
Court indicated that it had some concerns relative to relinquishing
jurisdiction to the New Mexico court. Specifically, the Famly Court
j udge indi cated that

“Iw] hat concerns nme is, apparently, there is no
negl ect proceeding in the State of New Mexi co.
There are crimnal proceedi ngs agai nst these
parents, but for whatever reason, there was no
negl ect proceeding . . . [With crimnal charges
pendi ng, and the children being the ones who woul d
be put in the position of testifying, should there

be a crimnal trial, . . . the children are left
with no legal renmedies. There hasn’t even been a
| aw guardi an appointed . . . for these children in

the State of New Mexico. And the parents are
given full authority to do whatever, and pl ace
t hese children wherever they so choose.”

By order entered January 9, 2009, the New Mexico court approved
t he hone study and ordered the inmediate transfer of the children to
the Chio guardians. The New Mexico court reiterated that the parents
“are the sole | egal guardians of the mnor children and maintain their
constitutional right to managenent and control of their m nor



- 5- 936
CAF 10-00834

children,” and approved “[t]he parents’ selection of placenent
guardian for their mnor children.” 1In light of that order, the
parents requested that Fam |y Court issue an order (1) registering and
enforcing the New Mexi co order assum ng jurisdiction; (2) dismssing

t he New York custody proceeding; (3) dismssing the New York negl ect
proceedi ng; (4) vacating the tenporary order of custody; and (5)
enforcing the New Mexico transfer order.

DSS t hereafter sought an award of tenporary custody of the
children. In support thereof, DSS submtted an affidavit of a
psychol ogi st who had counsel ed each of the children. The psychol ogi st
averred that the children “have related very credible stories of child
abuse and neglect,” and that the parents denonstrated a “di sturbing
pattern of isolating these children fromeach other, fromchildren
their age, and fromtheir nother’'s relatives.” Wth respect to the
proposed nove to Chio, the psychol ogi st averred that

“[alny change in placenent for the [children] that
is instigated by their father or adoptive nother
carries the inplicit nessage to these girls that

they are still under the control of their father
and therefore still at risk for abuse and
maltreatnment . . . Renoving them from an

enotionally secure famly environnment, the friends
t hey have recently established, and a school

envi ronnment whi ch has been affirm ng for them

nmust be considered a further enotional deprivation
for these girls, and a denonstration to the girls
that they remain at risk of capricious, abusive
and insensitive treatment by their father.
Accordingly, by generating a constant state of

anxi ety and uncertainty for them such a nove
woul d result in a perpetuation of the enotional
abuse and deprivation that these children suffered
under the care of their father and adoptive

not her.”

Fam |y Court granted tenporary custody of the children to DSS,
concluding that the basis for asserting enmergency jurisdiction
continued to exist. Famly Court explained that, “[w] hen there is a
pl acenent out of state in a situation where parents are facing
crimnal charges, and there is no underlying custody order, and no | aw
guardi an appointed for the children, . . . then the children are |eft
wi t hout protection, plain and sinple.”

At the fact-finding hearing on the neglect petition, DSS
i ntroduced testinony fromeach of the children as well as fromthe
mat ernal step-aunt, Robin S., and the children’s psychol ogi st, and
Fam |y Court received in evidence records fromthe New Mexico Police
Department and financial records relative to the father. O note, the
financial records reflect that the father, an orthopedi c surgeon, had
an annual income in excess of $280,000. The parents failed to appear
at the hearing and subsequently noved to dism ss the negl ect
proceedi ng for |ack of personal and subject matter jurisdiction.
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By the order in appeal No. 1, Family Court inplicitly denied the
parents’ notion to dism ss the neglect proceeding by issuing an order
of fact-finding and disposition, which determ ned that the parents
negl ected each of the four children, ordered that the children be
pl aced in the custody of DSS, and adopted the pernmanency plan proposed
by DSS. By the corrected order in appeal No. 2, Famly Court, inter
alia, denied the parents’ notion to vacate the order of fact-finding
and di sposition.

Di scussi on

W note at the outset that the two ol der children have attained
the age of 18 during the pendency of these appeals, and we therefore
di sm ss as noot the appeals insofar as they concern those two children
(see Matter of Anthony M, 56 AD3d 1124, |v denied 12 NY3d 702).

Initially, we agree with the parents that, absent the exercise of
tenporary emergency jurisdiction, Famly Court would |ack subject
matter jurisdiction over the neglect proceeding. Pursuant to New
York’s version of the UCCIEA (Donmestic Relations Law art 5-A),
Donmestic Relations Law 8 76 (1) “is the exclusive jurisdictional basis
for making a child custody determination by a court of this state” (8
76 [2]). A “[c]hild custody determ nation” is defined as “a judgnent,
decree, or other order of a court providing for the |egal custody,
physi cal custody, or visitation with respect to a child. The term
i ncludes a pernanent, tenporary, initial, and nodification order” (8
75-a [3]).

Donestic Relations Law 8 76 (1) provides in relevant part that,

“[ e] xcept as otherwi se provided in section [76-cC]
of this title [pertaining to tenporary energency
jurisdiction], a court of this state has
jurisdiction to make an initial child custody
determination only if: (a) this state is the hone
state of the child on the date of the commencenent
of the proceeding, or was the hone state of the
child within six nmonths before the commencenent of
the proceeding and the child is absent fromthis
state but a parent or person acting as a par ent
continues to live in this state

A child s “[h]Jone state” is “the state in which a child lived with a
parent or a person acting as a parent for at |east six consecutive
nmont hs i medi ately before the commencenent of a child custody
proceedi ng” (8 75-a [7]). The UCCIJEA broadly defines “[c]hild custody
proceedi ng” as “a proceeding in which | egal custody, physical custody,
or visitation with respect to a child is an issue,” including “a
proceedi ng for divorce, separation, neglect, abuse, dependency,

guardi anshi p, paternity, termnation of parental rights, and
protection from donestic violence, in which the issue may appear” (8
75-a [4] [enphasis added]).

Here, the negl ect proceeding comenced by DSS falls within the
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UCCJEA s expansive definition of a child custody proceedi ng (see
Donestic Relations Law 8 75-a [4]). Further, there is no question

t hat New Mexico, not New York, was the hone state of the children at
the tinme of commencenent of the neglect proceeding. Wen the neglect
proceedi ng was comenced in Novenber 2008, the children had been
living in New York for only three nonths. Prior to that tinme, the
children lived with the parents in New Mexico for at |east 10
consecutive nonths, i.e., from Novenber 2007 until August 2008. Thus,
New Mexi co remai ned the hone state of the children when the negl ect
proceedi ng was commenced in New York, and Fanmily Court | acked
jurisdiction to make an initial child custody determ nation (see 8§ 76
[1] [a], [2]; see also Matter of Gharachorloo v Akhavan, 67 AD3d
1013) .

In addition, Donestic Relations Law § 76-e states that, “[e]xcept
as otherw se provided in section [76-c] of this title[, i.e.,
temporary emergency jurisdiction], a court of this state may not
exercise its jurisdiction under thls title if, at the tine of the
commencenent of the proceeding, a proceeding concerning t he custody of
the child[ren] has been comrenced in a court of another state haV|ng
jurisdiction substantially in conformty with this article . .
Here, at the tine of commencenent of the neglect proceeding in New
York, the parents had al ready conmenced a custody proceeding in New
Mexi co. Thus, inasmuch as a custody proceeding was pending in the
children’s honme state when the neglect petition was filed, New York
was precluded fromexercising jurisdiction except in an energency (see
§ 76-e [1]; see generally Sobie, Practice Conmentaries, MKinney s
Cons Laws of NY, Book 14, Donestic Relations Law § 76-e).

W concl ude, however, that Family Court properly exercised
tenporary energency jurisdiction pursuant to Donestic Relations Law 8§
76-c. In the absence of subject matter jurisdiction pursuant to
section 76 (1), section 76-c provides that a New York court has
“tenporary energency jurisdiction if the child[ren are] present in
this state and the child[ren] ha[ve] been abandoned or it is necessary
in an energency to protect the child[ren], a sibling or parent of the
child[ren]” (8 76-c [1]; see Matter of Hearne v Hearne, 61 AD3d 758,
759). There is no question that the children were present in New York
at all relevant tinmes in which Famly Court exercised tenporary
energency jurisdiction. W are of course mndful that “the nere
physi cal presence of the child[ren] in this [s]tate is not a
sufficient basis per se for the exercise of jurisdiction . . . There
must, in addition, be an enmergency that is real and i mredi ate, and of
such a nature as to require [s]tate intervention to protect the
child[ren] fromimm nent physical or enotional danger” (Matter of
Severio P. v Donald Y., 128 M sc 2d 539, 542; see generally Mtter of
Vanessa E., 190 AD2d 134, 137; WMatter of Mchael P. v Diana G, 156
AD2d 59, 66, |v denied 75 NY2d 1003; De Passe v De Passe, 70 AD2d 473,
474- 475) .

The duration of an order rendered pursuant to tenporary energency
jurisdiction depends upon whether there is an enforceable child
custody determ nation or a child custody proceedi ng pending in a court
with jurisdiction (see Matter of Callahan v Smith, 23 AD3d 957, 958 n
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2; conpare Donestic Relations Law 8 76-c [2], with [3]). Here, a
child custody proceedi ng had been conmenced in New Mexi co when Fam |y
Court first asserted tenporary enmergency jurisdiction. Thus, Famly
Court’s exercise of tenporary energency jurisdiction is governed by
section 76-c (3), which provides that

“any order issued by a court of this state under
this section nust specify in the order a period
that the court considers adequate to allow the
person seeking an order to obtain an order from
the state having jurisdiction under sections [76]
through [76-b] of this title. The order issued in
this state remains in effect until an order is
obtained fromthe other state within the period
specified or the period expires, provided,

however, that where the child who is the subject
of a child custody determ nation under this
section is in immnent risk of harm any order

i ssued under this section shall remain in effect
until a court of a state having jurisdiction under
sections [76] through [76-b] of this title has
taken steps to assure the protection of the
child.”

In this case, Famly Court first exercised tenporary energency
jurisdiction on Novenber 7, 2008, when it issued a tenporary order of
custody in the proceedi ng comrenced by the aunt and uncle. 1In our
view, there is no question that an energency existed at that point in
time. On Septenber 22, 2008, CYFD notified the parents’ attorney that
it had closed its file concerning the children and that the parents,
as the “legal custodians of their children,” were “free to make
changes in th[eir] voluntary placenent.” Shortly thereafter, the
parents sent the stepnother’s father, who lived with them to New York
in an attenpt to take the children to an undi scl osed address in New
Mexi co. On Novenber 5, 2008, the parents conmenced a cust ody
proceeding in New Mexico seeking, inter alia, to place the children in
the care and custody of yet another tenporary guardian. According to

the aunt and uncle, the parents also nade “a threat . . . immediately
before the [ New Mexi col] Grand Jury Proceedi ngs where the children were
told that they would be taken to an unknown | ocation.” The parents

initially sought to appoint the father’s office nmanager as tenporary
guardian for the children. They then nom nated the Chi o guardi ans,
allegedly “long tine and close friends of the famly,” as the
tenporary guardians of the children. The children told their
attorneys and Fam |y Court that they had never net the Chi o guardi ans.
W thus conclude that Family Court properly acted to protect the
children fromimm nent danger, i.e., the likelihood of returning the
children to the home at which the abuse and negl ect occurred or to
anot her guardi an under the control of the parents. At that point in
time, no New Mexico court had issued an order protecting the children,
and CYFD — the New Mexi co equival ent of DSS — had determ ned that it
had “no |l egal authority with respect to the children.”

The orders chal |l enged on appeal, however, were issued after the
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parents had obtained two orders in New Mexico: (1) the Decenber 10,
2008 order assuming jurisdiction, and (2) the January 9, 2009 order
approvi ng the hone study and ordering the i medi ate transfer of the
children. The propriety of Famly Court’s orders thus depends upon
whet her this case falls within the narrow exception set forth in
Donestic Relations Law 8 76-c (3), which provides that, “where the
child[ren] who [are] the subject of a child custody determ nation
under this section [are] in inmnent risk of harm any order issued
under this section shall remain in effect until a court [of the hone
state] has taken steps to assure the protection of the child[ren].”
The Practice Commentaries caution that courts “should invoke the
exception only rarely and in the nost conpelling circunstances”
(Sobi e, Practice Conmentaries, 8 76-c, at 517), and that “[t]he
authority granted by the exception is best . . . reserved for the nost
egregi ous, unusual case” (id. at 519). W conclude that this case
falls within that category.

Here, the parents have each been indicted for six counts of
felony child abuse in New Mexico as a result of their conduct in,
inter alia, locking the children in a garage for days or weeks at a
time and abandoning three of the four children in a trailer mles from
the famly residence for six to eight weeks in the sumer of 2008.
The police report filed in New Mexico states that the trailer was
suitable for teenagers to be living in” and contained only a single
chair and no beds. The father |ocked the trailer door fromthe
outside so that the children had to clinb out of a window to exit the
trailer. Wen the police arrived at the scene, there was no food in
the refrigerator or the pantry, and there was a single jar of peanut
butter on the counter.

not

Confining the children to the trailer was the cul m nation of what
appears to have been years of escal ati ng abuse and negl ect follow ng
the father’'s marriage to the stepnother in 2003. Colleen testified at
the fact-finding hearing that, before their nother’s death, the
children were enrolled in public school, regularly attended church,
and engaged in activities such as sports, ballet and Grl Scouts.

Upon the father’s remarriage, the activities ceased and the children
were enrolled in parochial schools. After frequently changi ng school s
for no reason apparent on the record before us, the children were
renoved from school and were home-school ed by the stepnother. During
their time in New Mexico, the children had no friends and did not
participate in any sports or other extracurricular activities outside
t he hone.

The children were routinely punished by being confined to their
bedroons and/or the garage. The garage contained a table, a |lanp, and
a “bean bag” chair. Wile so confined, the children were fed only
wat er, peanut butter, and bread, and they were permtted to | eave only
once or twice a day when their father arrived to take themto the
bat hroom On one occasion, Mchaela was confined to the garage for
“about three nonths” because she failed to conplete her hone-schoo
wor k assignment. Mchaela testified that, if she could not wait to
use the bathroom she used a “dog pen” on the side of the house.

Kelly testified that her father |eft her in an unoccupi ed townhouse
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for “a couple of weeks.” The townhouse was unfurni shed, and Kelly
slept on the carpet. The father only allowed her to bring sone

cl ot hes, peanut butter and bread, and a piece of cloth that she used
as both a blanket and a towel. Wen the father brought Kelly back to
t he house, he placed her in the garage for another two weeks.

At some point, the parents informed Colleen, Kelly and M chael a
that they were going back to school, but that they would have to wear
“uniforms,” i.e., “a pair of sweatpants and a T-shirt” in colors that
their father had selected. The three girls then began taking noney
out of their stepnother’s purse to purchase school clothes. Wen the
parents discovered what the girls were doing, they called the police
and the girls were arrested. About a week |ater, the father noved
Col l een, Kelly and M chaela into the trailer in the mddle of the
night. The father brought peanut butter, bread, flour, and a bag of
dried pinto beans as food for the children, and gave thema cellul ar
t el ephone that was programmed to call only the parents. Wen the
bread ran out, the children m xed flour and water to make “fl at
bread.” The children testified that the trailer had broken w ndows
and was infested with cockroaches, ants, beetles, and spiders, and
that its only furnishings were one or two sl eeping bags, two bl ankets,
and a single chair. According to Famly Court, photographs of the
trailer depicted “a very bleak |ooking trailer, broken tiles, exposed
nails, no furniture, and [a] nostly enpty refrigerator, and totally
enpty freezer above, in sharp contrast to the house.”

After the parents were arrested, CYFD conpleted an intake report
concerning the children, which Iists enotional and physical neglect,
i nadequate food, and close confinenment. CYFD, however, apparently
closed its file on the children wi thout taking any further action
after the aunt and uncle assuned physical custody of the children
pursuant to the August 2008 “safety contract.” |ndeed, the aunt
testified at the neglect hearing that she never heard from CYFD after
the children noved to New York.

Wth respect to the first of the two New Mexico orders issued
before the orders chall enged on appeal, we note that, despite the
crimnal charges, the substantial evidence of abuse and negl ect, and
the no-contact order, the New Mexico court allowed the parents to
sel ect new guardians for the children and ruled that it would not
address the issue of permanent custody until after the crimna
charges had been resolved. The order provided that the New Mexico
court “may appoint a guardian ad litem herein and may conduct in
canera interviews of the mnor children” follow ng resolution of the
crimnal proceeding (enphasis added). The order further provided that
the parents “shall not in any nmanner conmunicate with the m nor
children or cause any third party or their agent to conmunicate in any
manner with the mnor children regarding this matter or the crimnal
matter” (enphasis added). The New Mexico court thus left open the
possibility of comunication or contact between the parents and the
children on other subjects. Although the New Mexico court ordered the
parents to “continue to abide by the no[-]contact order or any further
order” issued in the crimnal proceeding, the court noted that
“[t]here is no other order limting [their] parental rights to the
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m nor children.” Wth respect to the second of the two New Mexico
orders, the New Mexico court, after reviewi ng a hone study arranged
and paid for by the parents, reiterated that the parents “naintain
their constitutional right to nmanagenent and control of their mnor
children,” approved the parents’ “selection of placenment guardian|s]
for their mnor children,” and ordered the immedi ate transfer of the
children to the Onio guardians. Thus, w thout any input from CYFD or
any ot her agency charged with the protection of children, an attorney
for the children, or the children thensel ves, the New Mexi co court
ordered that the children be transferred fromfamly nenbers to non-
relatives who were strangers to them and who resided in a state with
whi ch they had no connection, all at the behest of the parents who had
abused t hem

We find it particularly troubling that CYFD failed to commence an
abuse or negl ect proceedi ng agai nst the parents and that the New
Mexico court failed to appoint an attorney for the children to
advocate on their behalf pursuant to New Mexico law. The Children's
Code of the New Mexico statutes provides that its overridi ng purpose
is to “provide for the care, protection and whol esone nental and
physi cal devel opnent of children comng within [its] provisions,” and
specifies that “[a] child s health and safety shall be the paranount
concern” (NM Stat Ann 8 32A-1-3 [A]). The Children’'s Code further
articulates as one of its purposes “the cooperation and coordi nation
of the civil and crimnal systens for investigation, intervention, and
di sposition of cases, to mnimze interagency conflicts and to enhance
t he coordi nated response of all agencies to achieve the best interests
of a child victint (8 32A-1-3 [F] [enphasis added]). As relevant to
this case, New Mexico Statutes Annotated 8§ 32A-4-4 (A) provides that
abuse and negl ect conplaints shall be referred to CYFD, which “shal
conduct an investigation and determ ne the best interests of the
child[ren] with regard to any action to be taken.” Upon conpletion of
its investigation, CYFD is required either to “reconmend or refuse to
recomrend the filing of [an abuse and/or neglect] petition” (8 32A-4-4
[C]). The Children’s Code further provides that, “[a]t the inception
of an abuse and negl ect proceeding, the court shall appoint a guardian
ad litemfor a child under fourteen years of age. |If the child is
fourteen years of age or older, the court shall appoint an attorney
for the child” (8 32A-4-10 [C] [enphasis added]). The New Mexico
Court of Appeals has stated that, “[a]s a general rule, the court,
upon being apprised that a mnor is unrepresented by counsel, has a
duty to appoint a guardian ad litemor an attorney to protect the
interests of such child” (State of New Mexico ex rel. Children, Youth
& Famlies Dept. v Lilli L., 121 NM 376, 378, 911 P2d 884, 886), and
that “a failure to appoint either counsel or a guardian ad litemto
protect the interests of a mnor nay constitute a denial of due
process, thereby invalidating such proceedings” (121 NMat 379, 911
P2d at 887).

Here, as noted above, CYFD apparently failed to conduct the
statutorily mandated investigation into the abuse and negl ect
al | egations against the parents (see NM Stat Ann 8 32A-4-4 [A]), and
the agency also failed either to recomrend or to refuse to reconmend
the filing of an abuse or neglect petition against them (see 8§ 32A-4-4
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[C]). Instead, CYFD sinply transferred the children to New York and
closed its file, leaving the children's fate to the wi shes of their
al | eged abusers. 1In addition, upon asserting jurisdiction over the
case, the New Mexico court failed to appoint a guardian ad litem or
attorney for the children to “represent and protect the best interests
of the child[ren] in [the] court proceeding” (8 32A-1-4 [J]; see §
32A-4-10). The New Mexico court then proceeded to change the
children’ s placenent at the request of the parents w thout enabling
the children to have a voice in the courtroomand w t hout any
consideration, |let alone determ nation, of the children’ s best
interests.

As previously noted herein, the children’ s psychol ogi st averred
in an affidavit presented to Fam |y Court that the parents displayed a
“di sturbing pattern of isolating these children fromeach other, from
children their age, and fromtheir nother’s relatives,” and he opined
that noving the children to Chio at the behest of the parents “would
result in a perpetuation of the enotional abuse and deprivation that
the[] children suffered under the care of their father and adoptive
not her” .

Not ably, the Chio guardi ans were the parents’ second choice, and
thus both their first and second choi ces for guardi ans were non-
relatives, the first being the father’s office manager. As the
Attorney for the Children argued in Famly Court, the parents’ actions
in attenpting to renove the children fromtheir New York placenent
constituted “a continuing pattern of abuse to isolate [the children]
fromfamly nmenbers,” and she and the psychol ogist simlarly concl uded
that the parents’ actions comruni cated to the children that they
remai n under the control of their abusers.

In light of the above-described circunstances, including the
absence of a neglect proceeding in New Mexico and the refusal of the
New Mexico court to act to protect the children pending the resol ution
of the crimnal charges against the parents, we conclude that Fam |y
Court properly continued to exercise tenporary enmergency jurisdiction
of the children after the issuance of the two New Mexico orders. In
our view, the children remained “in immnent risk of harm” nanely,
enotional abuse inflicted by the parents, and it appears fromthe
record before us that New Mexi co has not acted to “assure the
protection of the child[ren]” (Donmestic Relations Law 8 76-c [3]; see
generally Matter of Maureen S. v Margaret S., 184 AD2d 159, 165;
Matter of Janie C., 31 Msc 3d 1235[A], 2011 Ny Slip Op 51007[], *2-
3; Severio P., 128 M sc 2d at 545).

The parents further contend that, even if Family Court properly
exerci sed tenporary energency jurisdiction in the neglect proceeding,
such jurisdiction did not permt Famly Court to enter an order of
di sposition. W reject that contention. Donestic Relations Law 8§ 76-
c (2), which applies when a child custody proceedi ng has not been
commenced in the hone state, expressly contenplates that an order
entered pursuant to the exercise of tenporary emergency jurisdiction
may becone a final child custody determ nation. Pursuant to section
76-c (2), “[i1]f a child custody proceedi ng has not been or is not
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commenced in a court of a state having jurisdiction under . . . this
title, a child custody determ nati on made under this section becones a
final determnation, if it so provides and this state becones the hone
state of the child.” Donestic Relations Law 8§ 76-c (3), however

which is previously quoted herein and governs the instant case in
light of the custody proceedings in New Mexico, contains no such

provi sion. Thus, orders issued pursuant to section 76-c (3) are
required to expire at a date certain unless the “inmm nent risk of

harnt exception applies, in which case the order applies “until [the
home state] has taken steps to assure the protection of the child.”

The parents contend that the absence of |anguage pertaining to a
final determnation in Donmestic Relations Law 8 76-c (3) inplies that
a court exercising tenporary energency jurisdiction pursuant to that
section is unable to issue final determ nations. Even assum ng,
arguendo, that the parents are correct, we conclude that Fam |y Court
is not thereby precluded fromissuing the order of disposition in
appeal No. 1. Although an order of fact-finding and dispositionis a
final order for purposes of appellate review (see Ccasio v Ccasio, 49
AD2d 801; see generally Matter of Gabriella UU., 83 AD3d 1306; Matter
of Mtchell WN, 74 AD3d 1409, 1411-1412), it is not a final or
per manent “child custody determ nation” (8 76-c [2], [3] [enphasis
added]). Rather, the order in appeal No. 1 here sinply placed the
children in the custody of DSS, schedul ed a pernanency hearing, and

approved a proposed plan for the children. Indeed, a placenment with
DSS is never intended to be a final or permanent custodi al
relationship. 1In cases such as this in which a child is placed with

DSS pursuant to Famly Court Act 8§ 1055, the court retains continuous
jurisdiction over the case (see 8§ 1088), and the child s placenent is
revi ewed at permanency hearings conducted every six nonths (see 8§ 1089
[a] [2], [3]). Such jurisdiction continues until the child is

“di scharged from placement” (8 1088), i.e., until permanency is

achi eved (see Sobie, Practice Comentaries, MKinney' s Cons Laws of
NY, Book 29A, Family C Act 8 1086, at 193). As the Practice

Comment aries explain, Famly Court “maintains conplete continuing
jurisdiction whenever a child has been placed outside his [or her]
home. Accordingly, the case renmains on the Court’s cal endar —there
is no final disposition until pernmanency has been ordered —and the
Court may hear the matter upon notion at any tine. There is no need
or requirenent to wait until the next schedul ed hearing date” (Sobie,
Practice Commentaries, Famly C Act 8§ 1088, at 199-200 [enphasis
added]). The parents therefore may at any tine petition for the
return of their children and/or nove to vacate or term nate the
children’ s placenent with DSS (see Sobie, Practice Commentari es,
Famly C Act 8 1086; see generally § 1088).

Thus, the order of fact-finding and disposition in appeal No. 1,
whi ch concerns placement rather than custody of the children, does not
conflict with New Mexico's order, which provides that the *“issue of
per manent custody is hereby reserved pendi ng resol ution of the
crimnal charges” against the parents. Upon resolution of the
crimnal charges or when the energency abates, i.e., when the New
Mexi co court ensures that the children are not “in immnent risk of
harni (Donestic Relations Law 8 76-c [3]), the children’ s placenent
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with DSS may be revisited and the issue of permanent custody
addressed. Until then, the order of fact-finding and disposition
sinply maintains the status quo — placenent in the custody of DSS —
with periodic judicial reviewto assess any changed circunstances.

| nasmuch as the order of fact-finding and disposition does not
constitute a final custody determ nation, it cannot be said that
Fam |y Court exceeded the scope of its tenporary energency
jurisdiction in issuing the order in appeal No. 1.

Concl usi on

W have reviewed the parents’ renmining contentions and concl ude
that they are without nmerit. Accordingly, we conclude that both
orders shoul d be affirned.

FAHEY and ScoNnlERs, JJ., concur with PeEraporTo, J.; SMTH, J.P.,
dissents in part and votes to reverse in accordance with the foll ow ng
Qpi nion, in which LiNDLEY, J., concurs: We respectfully dissent in
part because we cannot agree with the majority that Famly Court
properly exercised tenporary enmergency jurisdiction over the subject
children. Initially, we agree with the mpgjority that the appeal nust
be dism ssed with respect to the two ol der children because they are
no | onger under the age of 18, and thus that is the basis for our
di ssenting only in part. W also agree with the ngjority that this
proceeding falls within the expansive definition of a child custody
proceeding set forth in the Uniform Child Custody Jurisdiction and
Enf orcenent Act ([UCCIEA]; see Donestic Relations Law 8§ 75-a [4]), and
that there is no question that New Mexi co, not New York, was the hone
state of the children at the tinme of comrencenent of the negl ect
proceeding at issue in this appeal. |In addition, we agree with the
majority’s further conclusion that, “inasnmuch as a custody proceeding
was pending in the children’s hone state when the neglect petition was
filed, New York was precluded fromexercising jurisdiction except in
an enmergency,” as defined in section 76-c. W cannot agree, however,
that such an emergency existed here.

We begin with the proposition that “section 76 of the Donestic
Rel ations Law forns the foundation of the UCCIEA and governs virtually
every custody proceeding. It is designed to elimnate jurisdictiona
conpetition between courts in matters of child custody” (Matter of
M chael McC. v Manuela A, 48 AD3d 91, 95, Iv dism ssed 10 NY3d 836;
see Matter of Felty v Felty, 66 AD3d 64, 69-70). Even under the
UCCJEA s predecessor statute, jurisdiction could be established by
denonstrating that the state at issue was the children’ s hone state,
but the “UCCIJEA el evates the ‘home state’ to paranount inportance in
both initial custody determ nations and nodifications of custody
orders” (M chael McC., 48 AD3d at 95). Under the pertinent section of
t he UCCIEA, a New York court “has tenporary energency jurisdiction if
the child is present in this state and . . . it is necessary in an
enmergency to protect the child, a sibling or parent of the child” (8§
76-c [1l]; see Matter of Santiago v Riley, 79 AD3d 1045). Thus, we may
uphol d the orders on appeal only if the children require protection as
the result of a qualifying energency.
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Al t hough there is scant case | aw under the UCCIEA, the case | aw
Wi th respect to the predecessor statute to the UCCIEA provides that
“New York can exercise jurisdiction [only] in an emergency situation
‘vitally and directly affecting the health, welfare, and safety of
the subject child” (Matter of D Addio v Marx, 288 AD2d 218, 219,
quoting Martin v Martin, 45 Ny2d 739, 742, rearg denied 45 Ny2d 839).
New York enacted the UCCIEA, revising the preexisting statute, to
pronote uniformty concerning child custody di sputes regarding
children who nove fromone state to another (see Felty, 66 AD3d at 69-
70; Stocker v Sheehan, 13 AD3d 1, 4), and thus a finding of enmergency
jurisdiction under the UCCIEA requires a simlar show ng as that
requi red under the predecessor statute. |Indeed, the ngjority also
relies upon cases decided under the predecessor statute, and it
therefore appears that we are in agreenment with the majority that
those cases are still controlling with respect to the definition of an
enmergency for jurisdictional purposes.

Pursuant to that case law, it is settled that, although “the word
‘“emergency’ may, arguably, be construed in a flexible manner so as to
furnish a predicate for jurisdiction, in practice an energency
situation is extrenely difficult to denonstrate. Thus, in order to
establish an energency, there nust, in effect, be evidence of inmm nent
and substantial danger to the child[ren] in question” (Matter of
M chael P. v Diana G, 156 AD2d 59, 66, |v denied 75 NY2d 1003; see
Matter of Hernandez v Col lura, 113 AD2d 750, 752). Therefore, New
York courts nmay assert tenporary energency jurisdiction only “if the
i mredi at e physical and nmental welfare of children require[s], vitally
and directly,” that they do so (Martin, 45 NY2d at 742; see Matter of
Vanessa E., 190 AD2d 134, 137). Furthernore, the UCCIEA Practice
Conmment ari es continue to caution that courts “should invoke the
exception only rarely and in the nost conpelling circunstances”

(Sobi e, Practice Commentaries, MKinney's Cons Laws of NY, Book 14,
Donestic Relations Law 8§ 76-c, at 517). “The authority granted by the
exception is best left unused, or at |east reserved for the nost

egregi ous, unusual case” (id. at 519).

In general, a risk of inmm nent harm ari ses when the children are
to be returned to the custody of a person who abused them raising a
strong possibility that the abuse would recur (see e.g. Matter of
Wods v Wods, 56 AD3d 789; Matter of Callahan v Smth, 23 AD3d 957;
Vanessa E., 190 AD2d at 137-138). |If this were such a case, then the
maj ority’ s decision would be proper. As the majority points out, the
children’s parents are charged with bizarre and dangerous acts of
abuse, and any action that would require that the children be returned
to themwoul d place the children in immnent risk of harm The
reality of this situation, however, is that there is no i nm nent
danger that the children will be returned to the parents or placed
under their control

As the majority correctly notes, prior to the issuance of the
orders on appeal by the New York Fam ly Court, the New Mexico court
i ssued several orders, including one that assunmed jurisdiction over
custody of the children and another that transferred custody of them
toafamly in Chio. The majority fails to note, however, that the
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| atter order contained an order of protection prohibiting the parents
from comuni cating with the children in any manner, including through
third parties, regarding the custody case or the crimnal proceedings.
The New Mexico court also ordered the parents to attend a court-
approved Parent Educati on Wrkshop, approved a hone study of the GChio
famly by a licensed social worker and, nost inportantly, ordered that
the children shall not be renoved fromthe care of that famly, or
froma 100-mle radius of the Chio famly’'s residence wthout the
prior approval of the New Mexico court. Consequently, there is no
immnent risk that the parents will continue their alleged abuse of
the children, and the majority’s conclusion that the New Mexico court
acted “w thout any consideration, |et alone deternmi nation, of the
children’ s best interests” is sinply incorrect.

Simlarly, the other risk upon which the majority relies in
determning that Fam |y Court properly exercised emergency
jurisdiction, i.e., its conclusion that there is an immnent risk that
the children will suffer further enotional abuse inflicted by the
parents, does not “vitally and directly” inpact the imedi ate physica
or mental welfare of the children (Martin, 45 Ny2d at 742). That
conclusion is based upon the testinony of psychol ogi cal experts that
the children will suffer stress fromhaving to nove to a state with
which they are not famliar and fromliving with people that they do
not know, thus causing themto feel that they are under the control of
t heir abusive parents. Although the nove to Ghio may be stressful for
the children, permitting Famly Court to exercise tenporary energency
jurisdiction under these circunstances woul d evi scerate the statute
because any interstate jurisdiction question necessarily involves the
i kel i hood of an interstate relocation. |Inasnmuch as there is no
i mm nent danger that the children will be under the control of their
parents, and in view of the fact that the New Mexico court retains
control over any possible future contact that the parents will have
with the children, we conclude that there is no i mm nent danger of
abuse within the nmeaning of the statute.

Finally, we conclude that Fam |y Court has issued an order that
isin conflict wwth an order of the children’s hone state, and which
has no provision for the eventual transfer of jurisdiction to the hone
state. Fam |y Court has thereby created a jurisdictional conpetition
rather than elimnating such a conpetition, the latter of which is
required by the UCCIEA. “The best interest[s] of the children is, of
course, the prime concern . . . That the children’s best interest][s]
nmust cone first, however, does not nean that the courts of this State
shoul d disregard the prior [New Mexico order] and determne, as if

witing on a clean slate, who would nake a better [custodian] . . . If
their [parents are] unfit parent[s], that is a matter for the [ New
Mexi co] courts to decide . . . Adifferent case would be presented if

the i medi ate physical and nental welfare of [the] children required,
vitally and directly, that the children be retained in this
jurisdiction and that the courts in this State determ ne who shal

have custody of them Factors raising those difficult issues are not
present in this case. It is the courts of [New Mexico] that should
adj udicate the ultimate custody dispute if ‘priority . . . be accorded
to the judgnment of the court of greatest concern with the welfare of
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the children” . . . There is nothing presented in this case which
suggests that the courts of the sister State are not conpetent or
ready to do justice between the parties and for the children” (Martin,
45 Ny2d at 741-742). Accordingly, we would reverse the orders on
appeal insofar as they apply to the children under the age of 18 and
grant the parents’ notion to dism ss the proceeding with respect to
them for lack of jurisdiction.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

937

CAF 10-02368
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF PAUL S. AND ROBIN S., AS
PERSONS HAVI NG PLACEMENT OF COLLEEN Y.,
KELLY Y., M CHAELA Y., AND BRI DGET Y.,
PETI TI ONERS- RESPONDENTS,

Vv OPI Nl ON AND ORDER

RITA S. AND KEN Y., RESPONDENTS- APPELLANTS.
IN THE MATTER OF KATHERI NE E. Y.,
PETI TI ONER- RESPONDENT,

Vv

ROBI N S., RESPONDENT,

RITA S., KEN Y., RESPONDENTS- APPELLANTS,

AND PAUL S., RESPONDENT.

IN THE MATTER OF CCLLEEN Y., KELLY Y.,

M CHAELA Y., AND BRI DGET Y.

CHAUTAUQUA COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

KENNETH Y. AND RI TA S., RESPONDENTS- APPELLANTS.
IN THE MATTER OF BRI DGET K. Y., COLLEEN A.'Y.,
KELLY T.Y., AND M CHAELA M.

CHAUTAUQUA COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

KENNETH Y. AND RITA S., RESPONDENTS- APPELLANTS.
(APPEAL NO. 2.)

LAW OFFI CE OF ROBERT D. ARENSTEIN, NEW YORK CITY (RICHARD T. SULLI VAN
OF COUNSEL), FOR RESPONDENTS- APPELLANTS.

JANE E. LOVE, MAYVILLE, FOR PETI TI ONER- RESPONDENT CHAUTAUQUA COUNTY
DEPARTMENT OF SOCI AL SERVI CES.

ANDREW T. RADACK, ATTORNEY FOR THE CHI LDREN, SILVER CREEK, FOR KELLY
Y. AND COLLEEN Y.



- 2- 937
CAF 10-02368

M CHAEL J. SULLI VAN, ATTORNEY FOR THE CHI LDREN, FREDONI A, FOR BRI DGET
Y. AND M CHAELA Y.

Appeal froma corrected order of the Fam |y Court, Chautauqua
County (Judith S. Claire, J.), entered August 12, 2010 in a proceedi ng
pursuant to Fam |y Court Act article 10. The corrected order, inter
alia, denied the notion of Rita S. and Kenneth Y. to vacate the order
of fact-finding and disposition entered March 5, 2010.

It is hereby ORDERED t hat said appeal insofar as it concerns
Colleen Y. and Kelly Y. is dismssed and the corrected order is
affirmed wi t hout costs.

Same Opi nion by PeraDOTTO, J., as in Matter of Bridget Y. ([appeal
No. 1] _ AD3d ___ [Dec. 30, 2011]).

FAaHEY and ScoNniERs, JJ., concur with PEraporTo, J.; SMTH, J.P.,
di ssents in part and votes to reverse in accordance wth the sanme
di ssenting Opinion as in Matter of Bridget Y. ([appeal No. 1] _ AD3d
[ Dec. 30, 2011]), in which LinNbLEY, J., concurs.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered March 25, 2008. The judgment
convi cted defendant, upon a jury verdict, of course of sexual conduct
against a child in the first degree and sodony in the first degree
(three counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nmodi fied the judgnent is affirmed, and the matter is remtted to
Suprene Court, Monroe County, for resentencing.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of course of sexual conduct against a child in
the first degree (Penal Law 8§ 130.75 [forner (a)]) and three counts of
sodony in the first degree (forner 8§ 130.50 [3]). Defendant contends
that Suprene Court erred in denying his notions to sever the counts
char gi ng possessing a sexual performance by a child fromthe other
counts of the indictment. W conclude that any such error is harm ess
i nasmuch as the evidence of defendant’s guilt was overwhel m ng and
there was no significant probability that defendant woul d have been
acquitted of the counts in question but for the alleged error (see
People v Serrano, 74 AD3d 1104, 1107, |v denied 15 NY3d 895; People v
Newt on, 298 AD2d 896, |v denied 99 NY2d 562; see generally People v
Crimm ns, 36 NY2d 230, 241-242). The court dism ssed several counts
chargi ng defendant with possessing a sexual performance by a child (8
263.16), and the jury acquitted defendant of the renmi nder of the
counts charging himw th that crime, as well as two counts of sodony
inthe first degree (former 8§ 130.50 [1], [4]; see People v Jones, 301
AD2d 678, 680, |v denied 99 NY2d 616; see generally People v
Rodri guez, 68 AD3d 1351, 1353, |v denied 14 NY3d 804).

W reject defendant’s further contention that the inposition of
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consecutive sentences on each of the three sodony counts was illegal,
i nasmuch as each of those counts charged a separate act involving the
same victim (see People v Ramirez, 89 Ny2d 444, 451; People v
Laureano, 87 Ny2d 640, 643; see also People v Lanfair, 18 AD3d 1032,
1033-1034, |Iv denied 5 NY3d 790). As the People correctly concede,
however, the court erred in inposing determ nate sentences on the four
counts of which defendant was convicted i nasnuch as indeterm nate
sent ences shoul d have been inposed pursuant to Penal Law 8 70.02
(former [3] [a], [4]). W therefore nodify the judgnment by vacating
t he sentence inposed, and we remt the matter to Suprene Court for
resent enci ng.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Frederick
J. Marshall, J.), entered April 28, 2011. The order settled the
record for an appeal from a judgment entered Novenber 24, 2009.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by providing that the opposi ng papers
and reply papers with respect to plaintiff’s notion in |imne seeking
to preclude the testinony of an apprai sal expert for defendant Town of
Cl arence and the order determ ning that notion shall be included in
the record on appeal in appeal No. 1 and as nodified the order is
affirmed wit hout costs.

Sanme Menorandum as in Marinaccio v Town of C arence ([appeal No.
1] _ AD3d ___ [Dec. 30, 2011]).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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OF COUNSEL), FOR DEFENDANT- APPELLANT.
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Appeal from a judgnment of the Suprenme Court, Erie County
(Frederick J. Marshall, J.), entered Novenber 24, 2009. The judgnent
awar ded plaintiff noney damages agai nst defendant Kieffer Enterprises,
Inc. upon a jury verdict.

It is hereby ORDERED that the judgnent so appealed fromis
affirmed without costs.

Menorandum Plaintiff comenced this action asserting causes of
action for, inter alia, trespass and private nui sance and seeking
damages for flooding on his property allegedly caused by the
intentional flow of water onto his property. The water originated
froma subdivision (hereafter, subdivision) devel oped by defendant
Kieffer Enterprises, Inc. (KEI) on |and adjacent to plaintiff’s
property | ocated in defendant Town of Cl arence (Town). Followi ng a
trial, the jury returned a verdict in favor of plaintiff on liability.
The jury awarded plaintiff a total of $1,642,000 in conmpensatory
damages, as well as punitive damages of $250,000 against KEI. In
appeal No. 1, KEI appeals, as limted by its main brief, fromthat
part of the judgnent awarding plaintiff punitive danages against it.
In appeal No. 2, KEI appeals fromthe order settling the record in
appeal No. 1.

Addressing first the order in appeal No. 2, we agree with KE
t hat Suprene Court erred by excluding fromthe record the opposing
papers and reply papers with respect to plaintiff’s notion in |Iimne
seeking to preclude the testinony of an appraisal expert for the Town,
as well as the order determning that notion (see CPLR 5526; 22 NYCRR
1000.4 [a] [2]). W thus nodify the order in appeal No. 2
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accordingly. Contrary to KEI's contention, however, we concl ude under
the circunstances of this case that the court properly excluded
certain superseded pleadings fromthe record in appeal No. 1 (see

Ai kens Constr. of Rome v Sinons, 284 AD2d 946, 947; MIllard v

Del awar e, Lackawanna & W R R Co., 204 App Div 80, 82).

Turning back to appeal No. 1, we view the points in KEI's nain
brief that the court “erred in refusing to dismss the punitive
damages cl ai m where no evidence was offered to prove that [KEl acted]
intentionally, maliciously, or with near crinmnal intent” and that
“the evidence offered by plaintiff [did not neet] the *strict’
standard of proving that [KEI] acted maliciously, willfully and with
near crimnal intent” as constituting a contention that the award of
punitive danmages is not supported by legally sufficient evidence.

“ ‘[T]o recover punitive danages for trespass on real property, [a
plaintiff has] the burden of proving that the trespasser acted with
actual malice involving an intentional wongdoing, or that such
conduct ampunted to a wanton, willful or reckl ess disregard of
plaintiff[’s] rights” 7 (Wstern N Y. Land Conservancy, Inc. v Cullen,
66 AD3d 1461, 1463, appeal dism ssed 13 NY3d 904, |v denied 14 NY3d
705, rearg denied 15 NY3d 746; see West v Hogan, 88 AD3d 1247, 1249-
1250). To establish its entitlenent to relief on its |egal
insufficiency contention, KEI “had to [denonstrate] . . . ‘that there
[was] sinply no valid |ine of reasoning and perm ssible inferences

whi ch coul d possibly I ead rational [persons] to the conclusion reached
by the jury on the basis of the evidence presented at trial’ ”
(Wniarski v Harris [appeal No. 2], 78 AD3d 1556, 1557, quoting Cohen
v Hal Il mark Cards, 45 Ny2d 493, 499).

Here, there is a valid line of reasoning supporting the jury’'s
conclusion that KElI's conduct was sufficiently egregious to warrant an
award of punitive damages. The evidence presented at trial
establishes that, in conjunction with the approval process for the
third phase of the subdivision (hereafter, Phase Il11), KElI's sole
owner, Bernard G Kieffer (Kieffer), retained an engineering firmto
prepare plans for that part of the subdivision. Those plans included
dr ai nage cal cul ations, which were intended to estimte the anpunt of
water that would flow fromthe subdivision s roads to storm sewers,
and fromthere to a mtigation pond and into a shallow furrow that
traversed plaintiff’'s property.

Prior to the devel opnent of Phase II1, however, there were
drai nage problens at the subdivision. By June 9, 2000, the Town
becanme cogni zant of those drai nage issues, and recognized that its
ability to extend and maintain ditches to a road that formed the
northern boundary of plaintiff’'s property was essential to resolving
t hose problens. Mreover, the Town and Kieffer knew that, as a result
of the additional construction in the subdivision, “there [would] be
nore wat er dunpi ng onto adjoining properties to the north and west,”

i.e., inthe area of plaintiff’'s property, and the Town noted that it
woul d “contact [plaintiff] regarding an easenent al ong his west
property line.” KElI also hired a contractor to clean the furrow both

by backhoe and by hand as a condition of proceeding with Phase II1.
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The parties do not dispute that the Town and Kieffer did not
obtain plaintiff’s permssion to allow water to flow onto his

property, and Phase |1l was approved, subject to several conditions
designed to facilitate drainage in the area, on June 21, 2000. During
Phase 111 construction, KEI built a pond next to plaintiff’s property,

whi ch was fed by storm sewers and drained by two 12-inch pipes that,
according to Kieffer, were intended to rel ease water into the furrow
on plaintiff’s property. Plaintiff testified at trial that the
outfl ow pi pes were installed approxinately one foot inside his
property line. According to the trial testinony of plaintiff’'s expert
engi neer, KEI routed nore water from Phase Il to plaintiff’s property
than was called for by its drai nage pl ans.

After the construction of Phase IIl, the nature of plaintiff’'s
property changed. Plaintiff’'s wetlands consultant testified at tria
that he estinmated that there were only six acres of wetland on
plaintiff’s property in 2001, and that the wetland subsequently
expanded to the point that plaintiff's property contained 19.5 acres
of wetland in 2006; 24.94 acres of wetland in 2008; and 30.23 acres of
wet | and by 2009. Mboreover, plaintiff’s wetlands consultant observed a
bermon part of plaintiff’s property in 2006, which plaintiff had
di scovered in 2000 or 2001 and characterized as about 500 or 600 feet
long. Plaintiff’s wetlands consultant believed that the bermwas the
result of “ditch mai ntenance” several years earlier, at which point
spoils fromthe furrow were placed on the east side of the furrow,
i.e., onthe side of the furrow opposite the subdivision. He
concluded that mgrating water on plaintiff’s property was bl ocked by
the berm and that the growth of the wetland on plaintiff’s property
was due in part to the bermand in part to the presence of nore water
on the site. W conclude that the foregoing evidence is legally
sufficient to allow the jury to conclude that KEI know ngly and
intentionally disregarded plaintiff’s property rights in a manner that
was either “ ‘wanton, willful or reckless” ” (Cullen, 66 AD3d at 1463;
see Vacca v Valerino, 16 AD3d 1159, 1160; Fareway Hgts. v Hillock, 300
AD2d 1023, 1025; see generally Wniarski, 78 AD3d at 1557). For the
same reasons, we conclude that the court properly denied KEI's notion
to dismss the punitive damages claimat trial (see generally Col onka
v Plaza at Latham 270 AD2d 667, 670-671).

Li kew se, we reject KEI's contention that the court erred in
concluding that KEl's failure to plead a drai nage easenent as an
affirmati ve defense constituted a waiver thereof (see Cronk v Tait,
279 AD2d 857, 859; see generally Giffith Energy, Inc. v Evans, 85
AD3d 1564, 1566). The easenent in question permtted the Town to
mai ntain a drainage ditch on plaintiff’s property “for the disposa
and di spersal of surface waters fromthe adjoining prem ses,” but was
considered for the first tinme on the first day of trial. Moreover,
based on a | and survey prepared by the Town in 1994 upon which
plaintiff relied in purchasing his property in 1995, the easenent was
shown to be on the east side of plaintiff’s property, i.e., the
opposite side of the property where KEI drained water onto that | and,
and thus the easenent is irrelevant to this case. Therefore, even
assum ng, arguendo, that KElI's further contentions with respect to the
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easenent are properly before us (see Murdoch v Niagara Falls Bridge
Conmm., 81 AD3d 1456, 1457, |v denied 17 NY3d 702; see generally CPLR
5501 [a] [3]), we also conclude that those contentions |ack nerit.

KEI failed to preserve for our reviewits additional challenge to
the court’s jury instruction to disregard evidence that KElI acted
reasonably in reliance on engi neers and good engi neering practices
(see CPLR 4110-b; Howl ett Farns, Inc. v Fessner, 78 AD3d 1681, 1682,
v denied 17 Ny3d 710), as well as its challenge to the verdict sheet
(see MacKillop v Gty of Syracuse, 48 AD3d 1197, 1198). W decline
KElI's request to review those chall enges and ot her unpreserved issues
that it raises on appeal in seeking a newtrial. First, that request
is raised for the first time in KElI's reply brief and thus is not
properly before us (see Pieri v B& Wl ch Assoc., 74 AD3d 1727, 1730).
Second, “[a] court should grant a new trial in the interest of justice
‘only if there is evidence that substantial justice has not been done
: as would occur, for exanple, where the trial court erred in
ruling on the adm ssibility of evidence, there is newy discovered
evi dence, or there has been m sconduct on the part of the attorneys or
jurors’ ” (Butler v County of Chautauqua, 277 AD2d 964, 964), and none
of those circunstances is present here.

Finally, we have considered KEI's remai ning contentions, which
i nclude challenges to the admi ssion of testinony as to the val ue of
plaintiff's property, to that part of the jury charge with respect to
causation, to the alleged inconsistency of the verdict, and to the
preclusion of the testinony of the Town’s danages expert. To the
extent that those chall enges are properly before us (see CPLR 5501 [a]
[3]; Krieger v McDonald’s Rest. of N Y., Inc., 79 AD3d 1827, 1828, |v
di sm ssed 17 NY3d 734; Howl ett Farns, Inc., 78 AD3d at 1682-1683;
Ci esinski v Town of Aurora, 202 AD2d 984, 985), we concl ude that they
are without nmerit. W further note only that none of KEI’'s remaining
contentions is relevant to the ultimte issue before us on appeal,
i.e., the propriety of the punitive damages award (cf. N ckerson v Te
Wnkl e, 161 AD2d 1123, 1123-1124).

Al l concur except Scubber, P.J., and PErRADOTTO, J., who dissent in
part and vote to nodify in accordance with the foll owi ng Menorandum
We respectfully dissent in part and would nodify the judgnent in
appeal No. 1 by vacating the award of punitive danages. |n our view,
this is not an “exceptional” case where punitive damges are warranted
(Ross v Louise Wse Servs., Inc., 8 NY3d 478, 489; see Smith v
Fitzsi mmons, 180 AD2d 177, 181).

The facts are ably set forth by the mgjority, and we shall not
repeat themhere. W note at the outset that there is no question
that plaintiff established his cause of action for trespass by
denonstrating that defendant Kieffer Enterprises, Inc. (KEl)
“intentionally [discharged water] onto the | and bel onging to the
plaintiff[] wthout justification or perm ssion” (Carlson v Zi mrernman,
63 AD3d 772, 773; see generally PJI 3:8). However, “[s]onething nore
than the mere comm ssion of a tort is always required for punitive
damages. There nust be circunstances of aggravation or outrage, such
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as spite or malice, or a fraudulent or evil notive on the part of the
defendant[s], or such a conscious and deliberate disregard of the
interests of others that the conduct may be called [willful] or

want on” (Prozeralik v Capital G ties Comunications, 82 NY2d 466, 479
[internal quotation marks omitted]). Specifically, “[p]Junitive
damages are permtted [only] when the defendant[s’] w ongdoing is not
sinply intentional but evince[s] a high degree of noral turpitude and
denonstrate[s] such wanton di shonesty as to inply a crimna
indifference to civil obligations . . . [Plunitive damages may be
sought when the wrongdoi ng was deliberate and has the character of
outrage frequently associated with crine” (Ross, 8 Ny3d at 489
[internal quotation marks omtted]).

Al t hough there is no question that KEl discharged water into the
furrow and that it did so with know edge and i ntent, we concl ude that
there is insufficient evidence in this record that KEI was notivated
by maliciousness or vindictiveness or that KEI engaged in such
“ ‘outrageous or oppressive intentional msconduct’ " to warrant a
punitive damages award (id.; cf. West v Hogan, 88 AD3d 1247, 1249-
1250; Doin v Chanplain Bluffs Dev. Corp., 68 AD3d 1605, 1613-1614, |v
di sm ssed 14 NY3d 832; Western N. Y. Land Conservancy, Inc. v Cullen,
66 AD3d 1461, 1463, appeal dismi ssed 13 NY3d 904, |v denied 14 NY3d
705, rearg denied 15 NY3d 746; Ligo v Gerould, 244 AD2d 852, 853).

The record reflects that part of the furrow was | ocated on | and

bel onging to KEI, while other parts of the furrow traversed
plaintiff’s property. At |east sonme of the water fromthe undevel oped
property that ultinmately becane the subdivision naturally flowed into
that furrow Prior to developing the third phase of the project
(hereafter, Phase Il11), KEI's sole owner, Bernard G Kieffer, retained
an engineering firmto prepare, inter alia, a drainage plan. The plan
i ncl uded drai nage cal cul ati ons, which were intended to estimate the
amount of water that would flow fromthe subdivisions roads to storm
sewers, and fromthere to a retention pond and into the furrow.

Kieffer relied on the expertise of his engineers to prepare an
appropriate drai nage plan, and that plan was submtted to, and
approved by, the Engi neering Departnent of defendant Town of C arence
(Town) and the Town Board. Indeed, the record reflects that KEI

devel oped Phase Il in accordance with all of the Town’s requirenents.
Wth respect to the easenent, the Town advi sed Kieffer that it would
obtain an easenent fromplaintiff for the increased water flow onto
his property. Wile Kieffer may have been negligent in failing to
ensure that the Town foll owed through with its expressed intention, we
cannot conclude that such failing warrants an award of punitive
damages. At trial, Kieffer testified that it was not his intent to
interfere with the use of plaintiff’s property, and our review of the
record discloses no evidence to the contrary.

In sum “punitive damages are awarded not for the unintended
result of an intentional act, but for the conscious disregard of the
rights of others or for conduct so reckless as to anobunt to such
di sregard” (Hartford Acc. & Indemm. Co. v Village of Henpstead, 48
NYy2d 218, 227-228). W conclude that punitive damages are not
justified on this record because the harmin this case—the floodi ng of
plaintiff’s property—was not intended by KEI (see id.; cf. Wst, 88
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AD3d at 1249-1250; Fareway Hgts. v Hillock, 300 AD2d 1023, 1025).

Rat her, the flooding was an uni ntended result of KElI's intentional
conduct, i.e., discharging water into the furrow and, thus, does not
warrant an award of punitive damages (see Hartford Acc. & I ndem. Co.,
48 NY2d at 227-228).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Oneida County (Samuel D. Hester, J.), entered Novenber 30, 2010
in a nedical mal practice action. The order and judgnment granted the

noti ons of defendants Richard Kelley, MD., individually and as an
of ficer, agent and/or enployee of St. Joseph’s Hospital, David Eng,
M D., individually and as an officer, agent and/or enployee of St.

Joseph’s Hospital, and Craig Montgonery, MD., individually and as an
of ficer, agent and/or enployee of St. Joseph’s Hospital, for summary
j udgment di sm ssing the conpl aint agai nst them

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is reversed on the |Iaw without costs, the notions are denied and the
conpl ai nt agai nst defendants Richard Kelley, MD., David Eng, MD.
and Craig Montgonery, MD., individually and as officers, agents
and/ or enpl oyees of St. Joseph’s Hospital, is reinstated.

Menorandum Plaintiffs conmmenced this action seeking damages for
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injuries allegedly sustained by Joseph F. Gagnon, Jr. (plaintiff) as a
result of defendants’ nedical mal practice. W agree with plaintiffs
that Suprene Court erred in granting the notion of defendants David
Eng, M D. and Craig Montgonery, M D. (Mntgonery defendants) and the
notion of defendant Richard Kelley, MD., seeking sumary judgnent

di sm ssing the conplaint against them On a notion for sunmary
judgnent, defendants in a nedical mal practice case have “the initia
burden of establishing the absence of any departure from good and
accepted medi cal practice or that the plaintiff was not injured

t hereby” (WIllianms v Sahay, 12 AD3d 366, 368; see Hunphrey v Gardner,
81 AD3d 1257, 1258). |In support of their notion, the Mntgonery

def endants submitted an expert’s affidavit that “fail[ed] to address
each of the specific factual clains of negligence raised in
plaintiff’s bill of particulars, [and thus] that affidavit is
insufficient to support a notion for summary judgnent as a matter of
| aw’ (Larsen v Banwar, 70 AD3d 1337, 1338).

The Montgonery defendants also failed to establish as a matter of
law that their alleged negligence was not a proxi mate cause of
plaintiff’s injury (see generally Alvarez v Prospect Hosp., 68 Ny2d
320, 324; Padilla v Verczky-Porter, 66 AD3d 1481, 1483). The expert
asserted that the Montgonmery defendants could not have damaged
plaintiff’'s left phrenic nerve during surgery on his cervical spine
because the surgical site was on the right side of the cervical spine
and the damaged nerve was on the left side thereof. The expert also
asserted that the renmoval of an osteophyte on the left side at C4-5
coul d not have damaged the | eft phrenic nerve because that nerve is
| ocated at C3. Dr. Eng s operative notes, however, indicate that the
Mont gonery defendants al so renoved an osteophyte fromthe left side at
C3-4 and used screws to attach a plate to the cervical spine, and the
expert did not state whether the left phrenic nerve could have been
damaged during those procedures. The Mntgonery defendants’ failure
to make a prima facie showing of entitlenment to summary j udgnent
“requires denial of the notion, regardl ess of the sufficiency of
[plaintiffs’] opposing papers” (Wnegrad v New York Univ. Med. Cir.

64 Ny2d 851, 853).

W al so conclude that Dr. Kelley failed to neet his initia
burden on his notion for summary judgnment dism ssing the conpl aint
against him Dr. Kelley submtted his owm affidavit in support of the
nmoti on and contended therein that he was entitled to summary judgnent
because he conplied with the accepted standard of care and did not
cause an injury to plaintiff’s I eft phrenic nerve. According to Dr.
Kel l ey, his instruments remained on the right side of plaintiff’s
spine and did not cross the mdline of the anterior cervical spine.
In his operative notes, however, Dr. Kelley stated that he perforned
tasks “on either side of the mdline.” The operative notes al so
indicate that Dr. Kelley used retractors to hold back structures in
plaintiff’s neck, but the affidavit of Dr. Kelley did not establish as
a matter of law that the use of retractors could not have caused an
injury to the left phrenic nerve. Because Dr. Kelley failed to nake a
prima facie showing of entitlenent to sunmary judgnment, we need not
consi der the adequacy of plaintiff’s opposing papers (see generally
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W negrad, 64 NY2d at 853).

We decline the request of plaintiffs to search the record and
grant summary judgnent on liability with respect to the cause of
action agai nst the Montgonery defendants and Dr. Kelley on the theory
of res ipsa loquitur pursuant to CPLR 3212 (b). “[Jnly in the rarest
of res ipsa loquitur cases may . . . plaintiff[s] win summary judgnent

That woul d happen only when the plaintiff[s’] circunstantia
proof is so convincing and the defendant[s’] response so weak that the
i nference of defendant[s’] negligence is inescapable” (Mrejon v Rais
Constr. Co., 7 Ny3d 203, 209), and that is not the case here (see
Dengl er v Posnick, 83 AD3d 1385, 1386). Contrary to the contention of
plaintiffs, the court acted within its discretion when it rejected the
subm ssion of the curriculumvitae of their expert as untinely.

“While a court can in its discretion accept |ate papers, CPLR 2214 and
[ CPLR] 2004 mandate that the delinquent part[ies] offer a valid excuse
for the delay” (Mallards Dairy, LLC v E&M Engrs. & Surveyors, P.C., 71
AD3d 1415, 1416 [internal quotation marks omtted]) and, here,
plaintiffs offered no excuse for the del ay.

In light of our determ nation, we do not address plaintiffs’
remai ni ng contention.

Al'l concur except CarN, J., who dissents and votes to affirmin
the following Menorandum | respectfully dissent inasnuch as |
di sagree with ny coll eagues that Suprene Court erred in granting the
noti on of defendants David Eng, MD. and Craig Montgonery, MD
(collectively, Mntgonery defendants) and the notion of defendant
Richard Kelley, MD. for summary judgnent dism ssing the conpl aint
against them | therefore would affirmthe order and judgnent.

On February 9, 2007, Joseph F. Gagnon, Jr. (plaintiff) underwent
an anterior cervical discectony at the C3-4 and C4-5 |l evels. The
surgi cal approach and incision were nade anteriorly on the right side
of plaintiff’s neck by Dr. Kelley, a board certified otol aryngol ogi st.
After perform ng the surgical approach, Dr. Kelley was excused from
the operating room The discectony was then perfornmed by Dr. Eng, a
board certified neurosurgeon, who was assisted by Dr. Montgonery, also
a board certified neurosurgeon. Plaintiff was discharged fromthe
hospital later that day and instructed to wear a cervical collar.
There is no dispute that, upon discharge fromthe hospital follow ng
the surgery, plaintiff did not experience any synptons or present any
conplaints consistent with a surgically-related |eft phrenic nerve
i njury.

On February 22, 2007, plaintiff was seen by Dr. Eng in his office
and was wi thout any conplaints or synptons consistent with a trauma or
surgically-related injury to the left phrenic nerve. At that visit,
plaintiff was given perm ssion to stop wearing the cervical collar
part tinme. Shortly thereafter, plaintiff began to experience synptons
of a left phrenic nerve injury. Plaintiffs commenced this nedica
mal practice action alleging that, during the surgery, plaintiff
sustained an injury to the left phrenic nerve as a result of the
negl i gence of one or nore of the defendants. Suprene Court granted
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the notions of the Montgonery defendants and Dr. Kelley for summary
j udgment di sm ssing the conpl aint agai nst them

| disagree with the conclusion of ny coll eagues that the
Mont gonmery defendants failed to submt an expert affidavit addressing
each of the specific factual clainms of negligence raised in
plaintiffs’ bill of particulars. The majority does not identify any
“ ‘specific factual clainf] of negligence’ ” raised by plaintiffs and
not addressed by the Montgonery defendants in their noving papers.
| ndeed, the only specific factual claimof negligence in plaintiffs’
bill of particulars is that the Montgonery defendants “failed to
recognize, . . . identify, isolate and prevent injury to the phrenic
nerve in the course [of] operating on the plaintiff . " In
specifically addressing that claim the Montgonery defendants’ expert
stated that plaintiff’s left phrenic nerve injury “could not have been
caused by the cervical dis[c]ectonmy performed by Drs. Eng, Montgonery
and Kell ey on February 9, 2007. [Plaintiff’s] dis[c]ectony began with
an anterior, right-side approach through the soft tissue structures on
the right to the osteophytes | ocated on his cervical spine.
Anatomically, the left phrenic nerve is located |lateral to the [eft
carotid artery, left jugular vein and [ eft scal ene musculature. In
order to reach the left phrenic nerve fromthe right-side approach
used in [the] procedure, the physician would have had to pierce
through [plaintiff’s] left scal ene nuscul ature along with at | east one
of several vital structures[,] including the bon[e]ly spine, trachea,
esophagus, carotid sheath, carotid artery, and/or jugular vein. It
woul d therefore be anatom cally inpossible to cause injury to the |eft
phreni c nerve during an anterior cervical dis[c]ectomy with right-side
approach . . . wi thout having seriously damaged one or nore of those
vital structures and traversing the |left scal ene nuscul ature.” The
expert further concluded, upon review ng the nedical records, that no
such injury occurred. Conparing that expert’s opinion to the specific
factual claimof negligence in plaintiffs’ bill of particulars, |
conclude that the Montgonmery defendants sufficiently established their
entitlenent to summary judgnent and shifted the burden to plaintiffs
to raise a triable issue of fact (see Horth v Mansur, 243 AD2d 1041,
1042-1043), which they failed to do.

The majority al so concludes that the Mntgonery defendants fail ed
to establish that “their alleged negligence was not a proximte cause
of plaintiff’s injury . . . .7 Initially, inasnuch as defendants
established in the first instance that they were not negligent in
recogni zing, identifying, isolating and preventing injury to the left
phrenic nerve in the course of operating on plaintiff, they did not
have any such burden. Thus, it was “beside the point to establish
that” the alleged negligence was not a proxi mate cause of the injury
(Cassano v Hagstrom 5 NY2d 643, 645, rearg denied 6 Ny2d 882).
Further, the Montgonmery defendants’ expert opined that it would be
“inmpossible” to cause injury to the |eft phrenic nerve w thout causing
injury to one or nore vital structures, which undisputedly did not
occur during the surgery. Therefore, even if the Mntgonery
def endants had the burden to establish that their “all eged negligence
was not a proximate cause of plaintiff’s injury,” they nore than
adequately did so by submtting evidence that it was “inpossible” for
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the injury to have occurred during the right-side surgical approach
(see Horth, 243 AD2d at 1042-1043).

The majority criticizes the Montgonery defendants’ “failure to
make a prima facie showng of entitlenent to summary judgnent” because
Dr. Eng’ s operative notes indicate that an osteophyte was renoved from
the left side at C3-4 and screws were used to attach a plate to the
cervical spine. Inportantly, those * ‘specific factual clains of
negligence’ ” are neither contained in plaintiffs’ bill of particulars
nor raised by their nedical expert in opposition to the Montgonery
defendants’ notion. They are raised for the first tinme by the
majority.

Advancing its own reading and interpretation of Dr. Kelley’'s
operative notes, the majority further concludes that Dr. Kelley failed
to neet his initial burden on the notion because he subm tted evi dence
establishing that he “perforned tasks ‘on either side of the
mdline.” ” Again, that specific allegation of negligence is first
raised by the majority and is neither contained in plaintiffs’ bill of
particulars nor raised by their nedical expert in opposition to Dr.
Kelley’s notion. |Inasmuch as plaintiffs’ nedical expert has not
interpreted Dr. Kelley's operative notes in that manner, |
respectfully submt that this Court should refrain frominterpreting,
on its own and unai ded by nedi cal expert testinony, the operative
notes from sophisticated surgical procedures in order to find a claim
of negligence independent of any specific factual claimof negligence
made by plaintiffs. Here, Dr. Kelley' s operative notes contain the
followi ng reference to the performance of tasks on either side of the

m dline: “The bipolar cautery was used al ong the | ongus nuscle on
either side of the mdline.” The majority interprets the use of the
term“mdline” to mean the mdline of the cervical spine. 1In the

operative report, however, the term“mdline” is used in reference to
the I ongus nuscle, which is situated on the anterior spine and al so

has a mdline. In any event, in his affidavit in support of the
notion, Dr. Kelley describes the involvenent of the mdline of the

| ongus colli muscle as follows: “The approach concluded with
identification of the mdline and border of the longus colli nuscles.”
In other words, the reference to the term“mdline” in the operative
report is to the mdline of the longus colli nmuscle on the right side

and not, as the nmgjority concludes, the mdline of the cervical spine.
Thus, w thout any nedical opinion fromplaintiffs’ expert or any
specific claimof negligence in their bill of particulars, and
contrary to Dr. Kelley’'s unchall enged explanation, the majority takes
it upon itself to interpret operative notes froma conpl ex
neurosurgi cal procedure in order to identify a claimof negligence not
advanced by plaintiffs. | cannot agree with that interpretation.

Wth respect to the conclusion of the mpjority that “the
affidavit of Dr. Kelley did not establish as a natter of |law that the
use of retractors could not have caused an injury to the left phrenic
nerve,” | note that neither the term*“retractor” nor any of its
derivatives appear anywhere in the conplaint or bill of particulars.
Thus, the nmajority inappropriately criticizes Dr. Kelley's affidavit
for failing to address a specific claimof negligence that was not
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raised by plaintiffs in the first instance. The first reference to
“retraction” as an alleged cause of the |eft phrenic nerve injury
appears in the opposition affidavit of plaintiffs’ expert, which
states that it is the expert’s “opinion that during the procedure the
retracti on damaged the phrenic nerve . . . .” | note that
“retraction” per se of a nerve during a surgical procedure is not in
and of itself a deviation from accepted surgical procedure (see Schoch
v Dougherty, 122 AD2d 467, 468, |v denied 69 Ny2d 605; Wlsh v State
of New York, 51 AD2d 602). Dr. Kelley averred in his affidavit that
the left phrenic nerve was not exposed or retracted during the right-
si de approach. In addition, according to that affidavit, “dissection
woul d need to continue and go beyond and behind the entire

| aryngopharyngeal conpl ex and esophagus, the left carotid artery,
vagus nerve and left internal jugular vein before the |eft phrenic
[nerve] is reached. It is not possible to retract or transect [those]
structures to reach the left phrenic nerve with an anterior right side
i nci si on/ approach without transecting, renoving or severely injuring
[those] structures and therefore the patient.” Critically,

plaintiffs’ expert and the nmajority assune that the left phrenic nerve
was retracted. In doing so, however, they ignore the undi sputed
evidence that no instrunent or retractor used by Dr. Kelley cane near
the left phrenic nerve (see Cassano, 5 Ny2d at 645). “In draw ng or
attenpting to draw the inference that the nerve[ was damaged by Dr.
Kelley, plaintiffs’ expert] was applying the fallacy of ‘post hoc ergo
propter hoc’ ” (id. at 645). “In other words, [the expert] attenpted
to [aver] in the formof an opinion [with respect] to a supposed fact
of which [that expert] could have no know edge, that is, that the

[l eft phrenic nerve injury] was caused by [the] surgical [procedure]”
(1d. at 645-646). There sinply is no evidentiary basis, direct or
circunstantial, that any surgical instrunents were ever |ocated near
the left phrenic nerve during the operation, nor is there any
evidentiary basis to support the assunptions of plaintiffs’ expert
that the left phrenic nerve was retracted during the procedure (see
Lowery v Lanmaute, 40 AD3d 822, |v denied 9 NY3d 810). Moreover,
setting aside the undi sputed evidence that no retraction of the left
phreni c nerve occurred during the procedure, plaintiffs expert failed
to di stinguish between retraction per se and excessive retraction,
either in degree or duration, and that expert did not set forth the
standard of care with respect to the left phrenic nerve retraction
that the expert asserts, in a conclusory fashion, occurred (see
generally DDMtri v Mnsouri, 302 AD2d 420).

| nasnmuch as | conclude that the court properly granted the
notions of the Montgonery defendants and Dr. Kelley, there is no
remai ni ng negligence cause of action to which the doctrine of res ipsa
| oquitur nay be applied. | therefore find no basis upon which to
consider plaintiffs’ request that we search the record and grant them
sumary judgnent on liability pursuant to CPLR 3212 (b) (see generally
Abbott v Page A rways, 23 Ny2d 502, 512).

Lastly, | agree with the majority that the court did not abuse
its discretion when it rejected the untinmely subm ssion of the
curriculumvitae of plaintiffs nedical expert.
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Ent er ed: Decenmber 30, 2011 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered Decenber 8, 2010 in a personal injury action.
The order granted the notion of plaintiff for partial sunmary judgnment
and denied the cross notion of defendant for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying that part of plaintiff’s notion for partia
sumary judgnent on the issue of conparative fault and as nodified the
order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries he sustained when the vehicle in which he was a passenger
| eft the roadway and struck a tree. The vehicle was operated by
defendant, plaintiff’s son, and plaintiff was aware that defendant had
only a learner’s permt. Wthin five minutes of |eaving the parties’
resi dence at approximately 6:40 A M, defendant fell asleep at the
wheel . According to plaintiff, defendant’s negligence in operating
the vehicle was the sole proxi nmate cause of the injuries sustained by
plaintiff. Defendant raised plaintiff’s alleged conparative fault as
an affirmati ve defense pursuant to CPLR article 14-A

As limted by his brief, defendant appeals fromthe order insofar
as it granted that part of plaintiff’s notion for partial sunmary
j udgnment on the issue of conparative fault and deni ed defendant’s
cross notion for partial summary judgnment on that issue. W concl ude
that Suprene Court erred in granting that part of the notion with
respect to the issue of conparative fault, and we therefore nodify the
order accordingly.

A licensed driver supervising an unlicensed driver with a
|l earner’s permt owes a duty to use reasonable care as an instructor
(see Mchalek v Martyna, 48 AD2d 1005), and he or she also owes a duty
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to take necessary neasures to prevent negligence on the part of the
driver with the learner’s permt (see generally Lazofsky v City of New
York, 22 AD2d 858). Even assum ng, arguendo, that plaintiff
established his entitlenent to judgnment as a matter of |aw on the

i ssue of conparative fault, we conclude that defendant raised triable
i ssues of fact by submitting evidence that, prior to the accident,
plaintiff was preoccupied with reviewing a |list on a piece of paper.
In addition, plaintiff testified at his deposition that he did not
realize that the vehicle was | eaving the roadway until he “felt the
right tire go off the shoulder,” and he was unable to estimate the
speed at which defendant was operating the vehicle. Based upon that
evi dence, a jury could conclude that plaintiff had breached his duty
of care in supervising defendant’s operation of the vehicle and that
such cul pabl e conduct dim nished plaintiff’s recoverabl e damages (see
Pierson v Dayton, 168 AD2d 173, 176; Savone v Donges, 122 AD2d 34).

We further conclude that defendant raised a triable issue of fact
whet her plaintiff failed to use reasonable care in his capacity as a
passenger. Plaintiff’'s “know edge of the conpetency, ability, skill
and condition of [defendant] and [defendant’s] apparent awareness of
potential dangers” are all factors to be considered by the jury in
determ ning whether plaintiff used reasonable care or was
conparatively negligent (PJI 2:87). Here, defendant admtted that he
fell asleep at the wheel. W note that a passenger may be “negli gent
inriding with an obviously sleepy driver” (Purchase v Jeffrey, 33
AD2d 620), and we have rejected the notion that “sleep sonetines
presses down wi thout warning” (Kilburn v Bush, 223 AD2d 110, 115
[internal quotation marks omtted]).

Al'l concur except CAarRNl and LINDLEY, JJ., who concur in the result
in the follow ng Menorandum Al though we concur in the result reached
by the majority, we wite separately to address defendant’s
contention, with which we agree, that the cul pabl e conduct of
plaintiff includes conduct that is properly characterized as inplied
assunption of risk (see Arbegast v Board of Educ. of S. New Berlin
Cent. School, 65 Ny2d 161, 170). It is well settled that “a plaintiff
who has been |icensed by the State of New York to operate a notor
vehi cl e and who voluntarily acconpani es a defendant, who has just
received a learner’s permt, in defendant’s car for the purpose of
teaching the defendant to drive, assunes the risk of the defendant’s
i nexperience” (Le Fleur v Vergilia, 280 App Div 1035, 1035; see St.
Denis v Skidnore, 14 AD2d 981, affd 12 NY2d 901; Spellman v Spell man,
309 NY 663, 665). Although CPLR 1411, entitled “Damages recoverable
when contributory negligence or assunption of risk is established”
(enphasi s added), elimnated inplied assunption of risk as a conplete
bar to recovery, the doctrine remains available to a defendant seeking
to dimnish the damages recoverable by a plaintiff as a result of the
plaintiff’s own cul pable conduct. Section 1411 nmakes it clear that,
insofar as relevant herein, there are two forns of cul pable conduct
that may reduce a plaintiff’s recovery, i.e., contributory negligence
and assunption of risk (see Arbegast, 65 Ny2d at 167). Thus, the
addition of article 14-Ato the CPLR did not elimnate the inplied
assunption of risk doctrine that the courts of this State have | ong
recogni zed and that defendant advances herein. CPLR article 14-A
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sinply aneliorated the harsh rule that a plaintiff’s inplied
assunption of risk served as a conplete bar to recovery.

W wite to further clarify that, under the circunstances
presented here and assum ng a sufficient quantum and quality of proof
at trial, the jury should be instructed to consider plaintiff’'s
cul pabl e conduct in the formof both contributory negligence (see PJI
2:87) and inplied assunption of risk (see PJI 2:55). The jury should
be further instructed to consider collectively plaintiff’s acts as a
passenger and as a supervising driver “in order to fix the
rel ati onship of each party’s conduct to the injury sustained”
(Arbegast, 65 Ny2d at 168).

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Famly Court, Ontario County (WIIliam
F. Kocher, J.), entered Septenber 22, 2010 in a proceeding pursuant to
Fam |y Court Act article 10. The order, inter alia, adjudged the
child Nicholas W to be a neglected child.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, petitioner’s notion is
denied and the matter is remtted to Famly Court, Ontario County, for
further proceedings in accordance with the foll ow ng Menorandum
Petitioner comrenced this proceedi ng pursuant to Fam |y Court Act
article 10 all eging that respondent father neglected his ol dest son
and derivatively neglected two other children because he struck his
ol dest son in the face. 1In a crimnal proceeding before the sane
j udge who presided over the proceeding in Famly Court, the father
pl eaded guilty to assault in the third degree (Penal Law § 120.00 [2]
[reckl ess assault]), arising fromthe incident in which he struck his
ol dest son. There was no all ocution concerning the conduct underlying
t he conviction and, when the proceeding on the petition resunmed in
Fam |y Court, petitioner noved for sunmary judgment on the petition
based upon the plea and certificate of conviction in the crimna
matter. The father noved “to dism ss” petitioner’s notion and
requested a fact-finding hearing on the petition. The court denied
the father’s request and granted the notion with respect to the ol dest
child. Petitioner subsequently withdrew its allegations of derivative
negl ect wth respect to the other children. The court thereafter
denied the father’s notion to reargue his opposition to the notion for
sumary judgnent with respect to the oldest child and entered an order
of fact-finding and disposition adjudicating the ol dest son to be a
negl ected chil d.



- 2- 1270
CAF 10-02105

We conclude that petitioner failed to neet its burden of
establishing that the acts underlying the conviction of reckless
assault constituted neglect as a matter of |aw and thus that the
i ssues in the neglect proceeding were resolved by the father’s guilty
pl ea (see generally Zuckerman v City of New York, 49 NY2d 557, 562).
Al t hough one incident of excessive corporal punishnent may be
sufficient to establish neglect (see Matter of Steven L., 28 AD3d
1093, Iv denied 7 NY3d 706), under the circunstances of this case, we
conclude that petitioner failed to establish that the father intended
to hurt his son or that his conduct was a pattern of excessive
corporal punishnment (see Matter of Christian O, 51 AD3d 402). W
therefore reverse the order, deny petitioner’s notion and renit the
matter to Fam |y Court for further proceedings on the petition before
a different judge.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Kenneth
R Fisher, J.), dated Novenber 17, 2010. The order, anong ot her
t hings, granted the notion of plaintiff and defendant Hunt
Construction Goup, Inc. to vacate an order entered January 8, 2010
and a partial judgnment entered January 21, 2010.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying that part of the notion of
plaintiff and defendant Hunt Construction Goup, Inc. seeking to
vacate the “statenent for partial judgnment” insofar as it awarded
def endant AASHA G C., Inc. damages in the anmount of $51,508.69, plus
applicable interest, costs and di sbursenents, for the set aside anount
to which that defendant is entitled, and as nodified the order is
affirmed w thout costs.

Menorandum  Plaintiff comrenced this action seeking to recover
funds allegedly owed to it for work performed on the Turning Stone
Casino & Resort (hereafter, project), owned by the Oneida Indian
Nation (ON). 1In order to conply with the ON s requirenent that a
certain amount of work on the project be subcontracted to firnms owned
by its nenbers, defendant Hunt Construction G oup, Inc. (Hunt)
subcontracted work to defendant AASHA G C., Inc. (AASHA), which in
turn sub-subcontracted that sane work to plaintiff. AASHA asserted
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two cross clains against Hunt. The first cross clai msought to
recover the set aside anmpbunts to which AASHA was entitled based upon
plaintiff’s paynment requisition Nos. 16 and 17, and the second cross
cl ai m sought to recover the anount that AASHA was obligated to pay
plaintiff for those sane requisitions. In a prior order, Suprene
Court denied Hunt’s notion for summary judgnment dism ssing the
conplaint and cross clains against it and, upon the request of
plaintiff, the court searched the record and awar ded

“AASHA/ [plaintiff]” partial summary judgnment. A “statenent for
partial judgnment” (hereafter, partial judgnent) subsequently entered
in favor of AASHA included danages in the amount of $643, 858. 65 owed
to plaintiff under the sub-subcontract for work associated with
requi sition Nos. 16 and 17, as well as $51,508.69, representing the 8%
set aside to which AASHA was entitled on those damages.

Foll owi ng entry of the partial judgnent, Hunt and plaintiff
entered into a stipulated settlenent agreenment resolving plaintiff’s
cl ai s agai nst Hunt for nonpaynent. AASHA and its president,
defendant Barry Hal britter (collectively, AASHA defendants), appea
froman order granting the joint notion of plaintiff and Hunt seeking,
inter alia, to vacate the prior order and partial judgnment in favor of
AASHA based upon that stipulated settlenent, as well as to dismss
AASHA' s second cross cl ai magainst Hunt. W agree with the AASHA
defendants that the court abused its discretion in vacating the
partial judgnment in its entirety (see generally CPLR 5015 [a]; Matter
of County of Ontario [M ddl ebrook], 59 AD3d 1065). Although AASHA
previously assigned to plaintiff its rights under the subcontract with
Hunt with respect to anounts allegedly owed to plaintiff, that
agreenent between AASHA and plaintiff explicitly states that
“InJothing in [the] agreenent shall prevent AASHA fromrecovering from
Hunt any and all paynents owed to AASHA by Hunt under the [O N set
asi de program for work performed pursuant to [plaintiff’s s]ub-
subcontract . . . .” AASHA thereby expressly retained its clains
agai nst Hunt for the set aside anpbunts associated with plaintiff’s
wor k. Thus, we conclude that the court abused its discretion by
vacating the partial judgnent in its entirety inasnuch as there is no
basi s upon which to disturb the award of $51,508.69, plus applicable
interest, costs and disbursenents, in favor of AASHA. W therefore
nmodi fy the order by denying that part of the notion of plaintiff and
Hunt seeking to vacate the partial judgnent insofar as it awarded
t hose danmages in favor of AASHA

We further agree with the AASHA defendants that, insofar as the
statenent in the order that the only “remaining claimto be tried [is]
the first [c]Jross[ c]lainf may be interpreted as a dism ssal of the
AASHA defendants’ counterclaim the court erred in doing so. The
counterclaimwas not a “subject” of Hunt's notion for summary judgnent
or plaintiff’s request that the court search the record with respect
to the paynent requisitions (Dunhamv Hlco Constr. Co., 89 Ny2d 425,
430) .

Finally, we reject the AASHA defendants’ contention that the
court abused its discretion in granting Hunt’'s notion to consolidate
this action with an action commenced by the O N in Onondaga County
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related to the project (see generally Dias v Bernman, 188 AD2d 331,
Zimrerman v Mansel |, 184 AD2d 1084).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered Cctober 5, 2010. The order, anobng ot her
things, granted plaintiff’s notion for | eave to renew and, upon
renewal , adhered to its prior order denying plaintiff’s notion for
partial summary judgnent on the declaratory judgnent cause of action
and granting defendants’ cross notion seeking partial sumrmary judgnent
di sm ssing the declaratory judgnment cause of action.

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denyi ng defendants’ cross notion for partial summary
j udgnment di smssing the declaratory judgnent cause of action,
reinstating that cause of action and granting judgnment in favor of
defendants as foll ows:

It is ADJUDGED and DECLARED that the assigned counse
pl an established by defendant Onondaga County Bar
Associ ati on Assi gned Counsel Program Inc., incorrectly sued
as The Assigned Counsel Program Inc., is valid with the
exception of section D (2) under the “Assignnment by Court
and Cient Eligibility” heading,

by granting plaintiff’s notion for partial sumrary judgnent on the
decl aratory judgnent cause of action in part and granting judgnent in
favor of plaintiff as foll ows:

It is ADJUDGED and DECLARED t hat section D (2) under
the “Assignnment by Court and Client Eligibility” headi ng of
t he assigned counsel plan is invalid,
and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiff commenced this action seeking, inter alia,
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a declaration that various sections of the assigned counsel plan in
def endant County of Onondaga (County) were invalid. Defendant
Onondaga County Bar Associ ation Assigned Counsel Program Inc.,
incorrectly sued as The Assigned Counsel Program Inc. (ACP),
established that plan (hereafter, ACP Plan) pursuant to County Law
article 18-B through a contract with the Onondaga County Bar
Associ ati on (OCBA).

Plaintiff noved for partial summary judgnent seeking a
decl aration that the contract and handbook containing the ACP Pl an
were “illegal, ultra vires and/or a nullity, and that they [were], as
witten, unconstitutional.” Defendants then cross-noved for partia
sumary judgnent dism ssing the declaratory judgnment cause of action.
Thereafter, plaintiff cross-noved for partial summary judgnent on the
breach of contract cause of action. Suprene Court, inter alia, denied
plaintiff’s nmotion and cross notion and granted defendants’ cross
notion. Follow ng additional discovery, plaintiff noved for |eave to
renew his prior notion and cross notion, as well as his opposition to
defendants’ cross notion. Defendants cross-noved for summary judgnent
di sm ssing the remai ning causes of action. Although the court
purportedly denied plaintiff’s notion for | eave to renew, inproperly
denom nated in the order as a “notion to renew and reargue,” it is
clear fromthe decision that the court actually granted the notion
and, upon renewal, adhered to its original decision. The court also
grant ed defendants’ cross notion.

We note at the outset that the court erred in dismssing the
decl aratory judgnent cause of action rather than declaring the rights
of the parties with respect thereto (see Pless v Town of Royalton, 185
AD2d 659, 660, affd 81 Ny2d 1047). W conclude, however, that one
section of the ACP Plan is invalid. W therefore nodify the order by
denyi ng defendants’ cross notion for partial sunmary judgment
di smi ssing the declaratory judgnment cause of action, reinstating that
cause of action and declaring that the ACP Plan is valid with the
exception of section D (2) under the “Assignnent by Court and Cient
Eligibility” heading. W further nodify the order by granting
plaintiff’s nmotion for partial sunmary judgnment on the declaratory
judgnment cause of action in part and declaring that section D (2)
under the “Assignnment by Court and Cient Eligibility” heading of the
ACP Pl an is invalid.

As a matter of background, we note that County Law article 18-B
was enacted in 1965 as a neans to conpensate attorneys who were
assigned to represent certain indigent litigants. Before article 18-B
was enacted, attorneys admitted to practice lawin the State of New
York were required, by virtue of their adm ssion to the bar, to
represent indigent litigants w thout any conpensation (see Matter of
Smley, 36 Ny2d 433, 438; Matter of Streamv Beisheim 34 AD2d 329,
333; Mtchell v Fishbein, 377 F3d 157, 168). Courts had the inherent
power and a constitutional obligation to appoint counsel for indigent
crimnal defendants (see Mtchell, 377 F3d at 168; see also Smley, 36
NY2d at 437-438), and “such service, however onerous, created no | ega
liability against the county in favor of the person rendering the
same” (Stream 34 AD2d at 333 [internal quotation marks omtted]).
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Fol l owi ng the decisions of the United States Suprene Court in G deon v
Wai nwright (372 US 335) and the Court of Appeals in People v Wtenski
(15 Ny2d 392), both of which established that indigent crimna

def endants had a constitutional right to counsel, it becanme apparent
“that the private [b]lar could not carry the burden of unconpensated
representation for the | arge nunbers of defendants invol ved.
Consequently, legislation was enacted to provide systematic
representation of defendants by assigned counsel and for their
conpensation” (Smley, 36 NY2d at 438; see Rep of NY State Bar Assn
Comm on State Legislation, Bill Jacket, L 1965, ch 878, at 16).

Pursuant to County Law 8 722, a governing body of a county shal
put in operation a plan (hereafter, 18-B plan) to provide counsel to,
inter alia, persons charged with a crine who are financially unable to
obtain counsel. The statute provides four options for such a plan,
and the 18-B plan enacted in the County was a bar association plan
whereby “the services of private counsel are rotated and coordi nated
by an administrator” (8 722 [3] [a] [i]). Conpensation of attorneys
assi gned pursuant to such a plan, other than for representation on
appeal, “shall be fixed by the trial court judge” (8 722-b [3]) in
accordance with certain statutory rates (see 8 722-b [2]). 1In the
event that an attorney has not been assigned pursuant to an 18-B pl an,
the court |acks the power to order that the attorney be conpensated
because the Legislature, which controls the public purse, has provided
that only those attorneys appoi nted pursuant to an 18-B plan may be
conpensated from public funds (see Mtchell, 377 F3d at 168-169;

Matter of Goodman v Ball, 45 AD2d 16, |v denied 34 Ny2d 519; cf.
People v Ward, 199 AD2d 683, 684). Regardless of any limts on the
conpensati on of assigned attorneys, nothing in County Law article 18-B
or the ACP Plan Iimts the inherent power of the court to assign
counsel to an indigent crimnal defendant.

Wth that background, we address the issues relevant to this
appeal, sone of which are simlar to i ssues we addressed in Matter of
Parry v County of Onondaga (51 AD3d 1385). 1In that case, the
petitioner, who is plaintiff’s attorney in this action, comenced an
original proceeding pursuant to CPLR article 78 seeking relief in the
nature of prohibition and mandanus. W concluded that the petitioner
failed to establish “ *a clear legal right to the relief sought’ ” and
di sm ssed the petition (id. at 1387). W noted, however, that the
petition also nust be dism ssed to the extent that it sought a
decl aration and that such relief nust be sought in a declaratory
judgnment action (see id.). Aside fromthe plaintiff in this case, the
petitioner in Parry is representing another attorney in a declaratory
j udgnment action (see Cagnina v Onondaga County, _ AD3d __ [Dec. 30,
2011]). The two actions seek simlar declarations, inasnuch as each
plaintiff challenges the validity of various sections of the ACP Pl an.
Contrary to defendants’ contention, our decision in Parry, addressing
the i ssue whether the ACP Plan violated County Law 8 722 or infringed
upon the court’s inherent power to assign counsel, does not preclude
our review of issues raised in this action because they are separate
and distinct fromthose addressed in Parry. W also reject
def endants’ contention that the declaratory judgnment cause of action
is not the proper procedural vehicle to challenge the ACP Pl an.
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Plaintiff’s chall enges involve constitutional questions, as well as

t he neani ng of various sections of County Law article 18-B (see Matter
of Morgenthau v Erl baum 59 NY2d 143, 150, cert denied 464 US 993; Dun
& Bradstreet, Inc. v Gty of New York, 276 NY 198, 206).

Plaintiff contends that the ACP Plan is invalid because it
conflicts with both the federal and state constitutions by depriving
crimnal defendants of their right to counsel and it violates County
Law article 18-B in several different respects. To the extent that
plaintiff asserts the clains of crimnal defendants concerning
deprivation of the right to counsel under G deon (372 US 335),
plaintiff has no standing to assert those clains (see generally
Society of Plastics Indus. v County of Suffolk, 77 Ny2d 761, 773; cf.
New York County Lawyers’ Assn. v State of New York, 294 AD2d 69, 74-
76). In any event, there is a class action pending on behalf of al
i ndigent crimnal defendants in the County addressing the sane issues
rai sed by plaintiff herein, and thus we see no need to entertain
plaintiff’s indirect clains on behalf of those sane crini nal
defendants (Hurrell-Harring v State of New York, 15 NY3d 8).

Wth respect to plaintiff’s contentions concerning the ACP Pl an
as a whole, we have previously concluded that the ACP Plan is a
statutorily authorized plan of a bar association pursuant to County
Law § 722 (3) (Parry, 51 AD3d at 1386), and plaintiff has failed to
establish that the ACP Plan has not been properly approved as it
exists. He submitted no evidence that the ACP Pl an has been anended
since April 2006, when it was approved by the chief adm nistrative
judge of the State of New York, and defendants submtted sworn
statenents establishing that, although adm nistrative approval has
been sought for amendments, no such amendments have been nade.

Plaintiff’s reliance on Goehler v Cortland County (70 AD3d 57) to
chal l enge the ACP Plan as a whole is msplaced. There, Cortland
County had enacted a |ocal |law that created the office of conflict
attorney and set forth a procedure for assigning counsel to indigent
crimnal defendants when the public defender had a conflict of
interest (id. at 58-59). The Third Departnent concluded that the
| ocal law was invalid because it did “not conformto any of the four
excl usive net hods aut horized by [County Law 8] 722 for the provision
of counsel to indigent litigants” (id. at 60). |In addition, the |ocal
| aw vi ol ated Muni ci pal Honme Rule Law 8 11 (1) (e) because it
superseded a state statute and “[a]pplie[d] to or affect[ed] the
courts” (see Coehler, 70 AD3d at 60). The decision in CGoehler is
rel evant only because it established that courts “have the authority
to review challenges related to the court’s power to assign and
conpensat e counsel pursuant to a plan or statute” (id. at 61).

Wth respect to the nerits of plaintiff’s challenges to specific
provi sions of the ACP Plan, we agree with plaintiff that section D (2)
under the “Assignment by Court and Client Eligibility” heading should
be declared invalid. That section prohibits attorneys from
representing nonincarcerated crimnal defendants until there has been
a determnation of their eligibility, and thus it requires attorneys
to violate the indelible right to counsel that attaches at arrai gnment
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(see Hurrell-Harring, 15 NY3d at 20-22; People v Ginmaldi, 52 Nyad
611, 616). Further, that section violates one of the purposes of
County Law article 18-B, which is to provide indigent crimna
defendants with I egal representation “fromthe tinme that [they] first
appear[] in court to be arraigned on the charge[s]” (Atty Gen Memin
Support, Bill Jacket, L 1965, ch 878, at 6). Finally, that section
requires attorneys to violate rule 1.3 of the Rules of Professiona
Conduct (22 NYCRR 1200.0), which nmandates that an attorney act with
diligence at all points in time during the representation.

Plaintiff further contends that the ACP Plan effectively denies
representation to indigent crimnal defendants under age 21 by
conditioning their eligibility for assigned counsel on an assessnent
of their parents’ finances. W reject that contention. Parents of
unemanci pated children under age 21 are responsi bl e and chargeabl e for
t he support of those children (see Famly C Act 88 413, 416),

i ncludi ng the paynent of their legal fees (see Matter of Plovnick v
Klinger, 10 AD3d 84, 90). W therefore conclude that the ACP may
consi der the resources of the parents of an unemanci pated crim na

def endant under age 21 when considering that defendant’s eligibility
for assigned counsel. W further conclude that the ACP can recover
fromthe parents of such a defendant any suns expended for his or her
| egal services in accordance with County Law 8 722-d (see People v
Kearns, 189 M sc 2d 283, 286-290; 1989 Atty Gen [Inf Ops] 89-44).

Plaintiff contends that the ACP Plan usurps the trial court’s
authority to determ ne the conpensation for assigned counsel by
granting the ACP the power to review vouchers, to refuse to pay
“di sal | owned” charges and to reduce the anount of conpensation sought
in the voucher. According to plaintiff, the ACPs refusal to pay
charges for disallowed services or expenses, when conbi ned with del ays
i n processing vouchers being reviewed for allegedly inappropriate
charges, encourages attorneys assigned pursuant to the ACP Plan to
undercharge for services in order to avoid delays in paynent. County
Law 8§ 722-b establishes the rates of conpensation for attorneys
assigned pursuant to article 18-B, and section 722-b (3) explicitly
directs that “conpensation and rei nbursenment shall be fixed by the
trial court judge.” W therefore agree with plaintiff that County Law
8§ 722-b grants courts the authority to determ ne the anount of
conpensation. The ACP Pl an, however, contains extensive rules for
voucher billing by assigned counsel, and plaintiff contends that those
rules inpermssibly interfere with the power of the court to determ ne
conpensation. That contention lacks nerit. The power to determ ne
conpensation is vested in the trial court judges in order to “shield|
that] inportant function from extrajudicial influences and
consi derations” (People v Brisman, 173 Msc 2d 573, 586; see al so
Matter of Director of Assigned Counsel Plan of Gty of NY. [Bodek],
87 Ny2d 191, 194). Thus, although the ACP cannot refuse to process
vouchers even in the event that those vouchers contain charges that
are disallowed by the ACP Pl an, we conclude that there is nothing in
section 722-b that prohibits the ACP from maki ng recommendati ons
concerning the propriety of specific itens in the vouchers. Any
challenge to the trial court’s final determ nation with respect to the
anount of conpensation nust be raised “by application . . . to the
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appropriate [a]J]dm nistrative [j]Judges and even to the [a]dm nistrative
[ bJoard of the court systeni (Matter of Werfel v Agresta, 36 Ny2d 624,
627) .

Plaintiff further contends that the ACP Plan violates County Law
article 18-B and the Rul es of Professional Conduct by requiring
assigned counsel to divulge the client’s confidential financia
information and by permtting the ACP access to a client’s case file
for information relevant to the paynent of a voucher. That contention
| acks nmerit. First, nothing in article 18-B prohibits such
di scl osure. Second, although rule 1.6 (a) of the Rules of
Pr of essi onal Conduct prohibits attorneys from know ngly revealing
confidential information, section (a) (1) of that rule permts
di scl osure where, as here, the client gives inforned consent to such
di scl osure (see 22 NYCRR 1200.0). Pursuant to the ACP Pl an, those
i ndi vi dual s seeki ng assi gned counsel conplete an application in which
they specifically authorize the disclosure of such infornmation to the
ACP.

W also reject plaintiff’s contention that the ACP illegally
di ctates when a case may be billed, thereby inproperly del aying
paynment to assigned counsel. County Law 8§ 722-b (1) specifically
states that assigned counsel is to be paid “at the conclusion of the
representation . " The statute, however, permts an attorney to
seek interimconpensati on where “extraordinary circunmstances” exist (8
711-b [3]). Thus, so long as the ACP does not refuse to process
requests for interimconpensation, there is no violation of article
18-B. W conclude that the ACP’s directive that assigned counse
submt vouchers within 90 days of conpletion of the subject case falls
within coordination of the services of assigned counsel (see 8§ 722 [3]
[a]), and it does not directly contravene any provision of article 18-
B. We note, however, that the ultimte determ nation concerning
paynment nust lie wth the trial court judge.

Plaintiff further contends that the ACP' s rul es concerning
eligibility of attorneys for participation on the ACP panels usurps
the trial court judge's authority to assign counsel. W reject that
contention. County Law article 18-B nmerely provides a nmeans to
conpensat e those assigned attorneys. As noted above, nothing in the
ACP Pl an inpedes the inherent authority and constitutional obligation
of the court to assign counsel to indigent crimnal defendants (see
generally G deon, 372 US 335; Wtenski, 15 Ny2d 392). Further, the
power to authorize the expenditure of public funds cones fromthe
Legi slature (see Smley, 36 Ny2d at 439; Mtchell, 377 F3d at 168-
169), and the Legislature has Iimted conpensation to counsel who are
assi gned pursuant to an 18-B plan (see § 722-b). County Law § 722 (3)
(a) (i) provides that the services of counsel will be “rotated and
coordi nated by an adm nistrator,” and we concl ude that establishing
criteria for participation in the ACP Plan is an integral part of the
coordination thereof. Certainly, a court is free to appoint an
attorney who is not on an 18-B panel to represent an i ndigent
def endant, but that attorney will not be entitled to publicly funded
conpensati on.
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Plaintiff further contends, based on the decision in Ward (199
AD2d 683), that the ACP Plan unlawfully prohibits the conpensati on of
attorneys who have represented to the court that they were retained or
who have previously accepted a fee in relation to the nmatter pending
before the court. |In Ward, the defendant retained an attorney but, by
the tinme of jury selection, the defendant had becone indigent. The
court then assigned the previously retained attorney to continue to
represent the indigent defendant, subject to a post-trial inquiry into
the defendant’s indigency (id. at 684). Follow ng the defendant’s
acquittal, the attorney subnitted a request for fees pursuant to
County Law § 722-b (id.). The court approved the request, but the
county refused to approve the expenditure (id.). The court then
i ssued an order directing paynent and deni ed the county’ s subsequent
notion to vacate that order. The Third Departnent dism ssed the
appeal on the ground that it “lack[ed] jurisdiction to entertain
appeal s invol ving the *assignment and conpensati on of counsel in
crimnal matters’ 7 (id., quoting Werfel, 36 NY2d at 626). Despite
its holding, however, the Third Departnent “[p]arenthetically”
addressed the nerits (id.), and it concluded that the court had the
power to assign counsel and that the county did not have the power to
review or deny paynent (see id. at 684-685). The record on appeal in
Ward establishes that the attorney in question was not a part of that
county’s bar association plan for assigned counsel, and we thus
conclude that the dicta in Ward should not be followed. As noted
above, courts lack the authority to order conpensation for attorneys
who have not been assigned pursuant to one of the plans set forth in
section 722.

I n Goodrman (45 AD2d 16), we recogni zed the inherent power of the
court to appoint an attorney regardless of whether that attorney was
assi gned pursuant to the county’s 18-B plan, but we stated that
“Ia]jrticle 18-B of the County Law does not authorize the court to pay
for the |l egal services and di sbursenents of retained counsel” (id. at
17). 1t should be noted that the attorney in Goodman was not part of
the county’s 18-B plan, and thus the court could not have ordered any
payment to him pursuant to County Law 8§ 722-b. The fact that he had
been previously retained was not necessarily deci sive.

We therefore conclude that neither Ward nor Goodman is
controlling with respect to the issue whether an attorney who is a
menber of the ACP Plan may submt a voucher for paynent pursuant to
County Law 8 722-b when that attorney has previously accepted a fee
for the matter or has, at any tine, represented to the court that he
or she has been retained on the matter. W conclude that section C
(4) under the “Assignnment by Court and Client Eligibility” headi ng of
the ACP Pl an, which prohibits such conpensation, is not invalid.
Article 18-B “was not intended to provide a basis for public
conpensati on of privately retained counsel” (People v Smth, 114 M sc
2d 258, 261), and it “is not a formof fee insurance guaranteeing
paynent to counsel for failure or inability of a retained client to
conpl etely honor a fee arrangenent” (People v Berkowitz, 97 Msc 2d
277, 281; see Smith, 114 Msc 2d at 262). To concl ude ot herw se would
allow 18-B plan attorneys to “unfairly conpete with private
practitioners” inasnmuch as they could accept |ower-paying clients and



- 8- 1275
CA 11-00086

| at er seek conpensation fromthe county (Rep of NY State Bar Assn Conm
on State Legislation, Bill Jacket, L 1965, ch 878, at 16). As a
matter of public policy, previously retained attorneys should not be
abl e to seek conpensation in the event that their clients run out of
noney.

The County has chosen to utilize a bar association plan as its
nmet hod for providing indigent crimnal defendants with representation.
The ACP, in coordinating the ACP Plan, is authorized to establish
certain criteria for attorneys who desire to be assigned pursuant
thereto. W can find no statutory prohibition, no contractua
[imtation and no constitutional inpedinent that would preclude a
provision in a bar association plan prohibiting paynent to attorneys
who have previously been retained or previously accepted a fee.

W have considered plaintiff’s remaining contentions and concl ude
that they are without nerit.

Al'l concur except GReEeN and MARTOCHE, JJ., who dissent in part and
vote to nodify in accordance with the followi ng Menorandum W
respectfully dissent in part. W agree with the majority except
insofar as the mgjority concludes that section C (4) under the
“Assignment by Court and Client Eligibility” heading of the assigned
counsel plan established by defendant Onondaga County Bar Associ ation
Assi gned Counsel Program Inc., incorrectly sued as The Assi gned
Counsel Program Inc. (hereafter, ACP Plan) is valid. Pursuant to
that section, an attorney may not present a voucher for paynent if
that attorney has been previously retai ned as counsel or has accepted
any remuneration for representation on the particular matter for which
the voucher is submtted. W do not dispute the mpjority’ s concl usion
that nothing in County Law article 18-B or the ACP Plan |imts the
i nherent power of the court to assign an attorney to indigent crimna
def endants. W conclude, however, that restricting the authority of
the court to assign an attorney who is otherwi se eligible for
assignment sinply because that attorney was previously retained by the
def endant, who has since becone indigent and thus eligible for
assi gned counsel, circunvents article 18-B and unduly restricts the
i nherent power of the court to assign an attorney to indigent
defendants (see generally People v Ward, 199 AD2d 683). The concerns
of the mpjority with respect to article 18-B attorneys conpeting with
private practitioners can and shoul d be addressed by the trial court,
whi ch has the authority to assign and conpensate counsel.

We therefore would further nodify the order by declaring that
section C (4) under the “Assignment by Court and Client Eligibility”
headi ng of the ACP Plan is invalid.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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CAROLYN FLATTERY, | NDI VI DUALLY AND AS
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KAI LASH C. LALL, MD., JOAN N. BRACH, M D.,
CATHOLI C HEALTH SYSTEM DA NG BUSI NESS AS
MERCY HOSPI TAL OF BUFFALO, AND SOUTHTOMNS
RADI OLOGY ASSOCI ATES, LLC,

DEFENDANTS- RESPONDENTS.

HAMSHER & VALENTI NE, BUFFALO (RI CHARD P. VALENTI NE OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BROMN & TARANTI NO, LLC, BUFFALO (ANN M CAMPBELL OF COUNSEL), FOR
DEFENDANT- RESPONDENT KAI LASH C. LALL, M D.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (SALLY J. BROAD OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS JOHN N. BRACH, M D. AND SOUTHTOWNS
RADI OLOGY ASSOCI ATES, LLC

DAMON MOREY LLP, BUFFALO (AMY ARCHER FLAHERTY OF COUNSEL), FOR
DEFENDANT- RESPONDENT CATHOLI C HEALTH SYSTEM DO NG BUSI NESS AS MERCY
HOSPI TAL OF BUFFALOG.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered Septenber 7, 2010 in a nedical mal practice
action. The order granted defendants’ notions for sunmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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ONONDAGA COUNTY, THE ASSI GNED COUNSEL
PROGRAM | NC., ONONDAGA COUNTY BAR
ASSCCI ATl ON, DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS.

JEFFREY R PARRY, SYRACUSE, FOR PLAI NTI FF- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (JONATHAN B. FELLOWNS OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County (John
C. Cherundolo, A J.), entered Septenber 28, 2010. The order granted
the notion of defendants Onondaga County, The Assigned Counse
Program Inc., and the Onondaga County Bar Association for partia
sumary j udgnent .

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying that part of defendants’ notion for partia
sumary judgnent dism ssing the declaratory judgnment cause of action,
vacating the third ordering paragraph, reinstating that cause of
action and granting judgnent in favor of defendants as foll ows:

It is ADJUDGED and DECLARED that the assigned counse
pl an established by defendant Onondaga County Bar
Associ ati on Assi gned Counsel Program Inc., incorrectly sued
as The Assigned Counsel Program Inc., is valid with the
exception of section D (2) under the “Assignnment by Court
and Client Eligibility” heading,

and by granting judgnment in favor of plaintiff as foll ows:
It is ADJUDGED and DECLARED that section D (2) under
the “Assignnment by Court and Client Eligibility” headi ng of
t he assigned counsel plan is invalid,
and as nodified the order is affirned wthout costs.
Menorandum Plaintiff comenced this action seeking, inter alia,

a declaration that various sections of the assigned counsel plan in
def endant Onondaga County (County) were invalid. Defendant Onondaga
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County Bar Associ ati on Assigned Counsel Program Inc., incorrectly
sued as The Assigned Counsel Program Inc. (ACP), established the
assi gned counsel plan (hereafter, ACP Plan) pursuant to County Law
article 18-B through a contract wi th defendant Onondaga County Bar
Associ ation (OCBA). Defendants noved for partial sunmmary judgnent
di sm ssing the conplaint agai nst OCBA and three causes of action,

i ncl udi ng one seeking a declaratory judgnent, against the remaining
def endant s.

For the reasons set forth in Roulan v County of Onondaga (__
AD3d  [Dec. 30, 2011]), we conclude that Suprenme Court erred in
granting the notion in its entirety. As we concluded in Roul an,
section D (2) under the “Assignment by Court and Client Eligibility”
headi ng of the ACP Pl an should be declared invalid. Al though
plaintiff did not cross-nove for summary judgnent on the declaratory
j udgnment cause of action, CPLR 3212 (b) permits us to search the
record and to grant sunmary judgnment to a nonnoving party where, as
here, it appears that a nonnoving party is entitled to such relief.
We therefore nodify the order by denying that part of defendants’
notion for partial summary judgnent dism ssing the declaratory
j udgnment cause of action, vacating the third ordering paragraph,
reinstating that cause of action and declaring that the ACP Plan is
valid with the exception of section D (2) under the “Assignnent by
Court and Client Eligibility” heading. W further nodify the order by
granting judgnment in favor of plaintiff and declaring that section D
(2) under the “Assignnent by Court and Client Eligibility” heading of
the ACP Plan is invalid.

Al'l concur except GReeN and MARTOCHE, JJ., who dissent in part and
vote to nodify in accordance with the foll ow ng Menorandum W
respectfully dissent in part. W agree with the majority except
insofar as the mpjority concludes that section C (4) under the
“Assignment by Court and Client Eligibility” heading of the assigned
counsel plan established by defendant Onondaga County Bar Associ ation

Assi gned Counsel Program Inc., incorrectly sued as The Assi gned
Counsel Program Inc. (hereafter, ACP Plan), is valid (see Roulan v
County of Onondaga, _ AD3d __ [Dec. 30, 2011, Geen, J. and

Martoche, J., dissenting]). W therefore would further nodify the
order by declaring that section C (4) under the “Assignnent by Court
and Client Eligibility” heading of the ACP Plan is invalid.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment of the Wayne County Court (Stephen R
Sirkin, J.), rendered June 9, 2009. The judgnent convicted defendant,
upon a jury verdict, of assault in the first degree and gang assaul t
in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menorandum  On appeal from a judgnment convicting him upon a
jury verdict, of assault in the first degree (Penal Law 8§ 120.10 [1])
and gang assault in the second degree (8 120.06), defendant contends
that the evidence is legally insufficient to support the conviction.
Def endant failed to preserve his contention for our review both
because his notion for a trial order of dismssal was not specifically
directed at the alleged deficiencies identified on appeal (see People
v Gray, 86 Ny2d 10, 19; People v Adair, 84 AD3d 1752, 1753, lv
denied 17 NY3d 812), and because he failed to renew his notion after
presenting evidence (see People v Hi nes, 97 Ny2d 56, 61, rearg denied
97 NY2d 678). In any event, that contention is without nmerit (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495).

Contrary to defendant’s further contention, County Court properly
deni ed, without conducting a hearing, his notion pursuant to CPL
330.30 (1) to set aside the verdict (see generally People v Carter, 63
NY2d 530, 536; People v Morgan, 77 AD3d 1419, 1420, |v denied 15 NY3d
922). W also reject defendant’s contention that he received
i neffective assistance of counsel (see generally People v Baldi, 54
NYy2d 137, 147). Rather, we conclude that the “cunul ative effect of
def ense counsel’s all eged deficiencies, viewed in totality and as of
the tinme of the representation, did not deprive defendant of effective
assi stance of counsel” (People v Marcial, 41 AD3d 1308, 1309, Iv
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denied 9 NY3d 878). Finally, the sentence is not unduly harsh or
severe.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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BAUER SERVI CE, | NC., DEFENDANT- RESPONDENT.
(APPEAL NO. 1.)

DUKE, HOLZMAN, PHOTI ADIS & GRESENS LLP, BUFFALO ( ELI ZABETH A. KRAENGEL
OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

BROMWN & KELLY, LLP, BUFFALO (RYAN J. M LLS OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from a judgment of the Suprene Court, Erie County (Paul a
L. Feroleto, J.), entered Decenber 9, 2010 in a personal injury
action. The judgnment, entered upon a jury verdict in favor of
def endant and against plaintiff, awarded defendant costs and
di sbur senent s.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeki ng damages for
injuries that she sustained when she fell upon stepping in a gap in
the concrete at a service station owned and operated by defendant.
The jury returned a verdict of no cause of action, and Suprene Court
denied plaintiff’s post-trial notion to set aside the verdict as

agai nst the weight of the evidence and for a newtrial. Contrary to
plaintiff’s contention, the verdict is not against the weight of the
evidence, i.e., it cannot be said that “the preponderance of the

evidence in favor of [plaintiff] is so great that the verdict could
not have been reached upon any fair interpretation of the evidence”
(Danni ck v County of Onondaga, 191 AD2d 963, 964; see generally Lolik
v Big V Supermarkets, 86 Ny2d 744, 746).

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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BAUER SERVICE, INC., DEFENDANT-RESPONDENT .
(APPEAL NO. 2.)

DUKE, HOLZMAN, PHOTIADIS & GRESENS LLP, BUFFALO (ELIZABETH A. KRAENGEL
OF COUNSEL), FOR PLAINTIFF-APPELLANT.

BROWN & KELLY, LLP, BUFFALO (RYAN J. MILLS OF COUNSEL), FOR
DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Paula L.
Feroleto, J.), entered December 21, 2010 in a personal injury action.
The order denied plaintiff’s motion to set aside the jury verdict and
for a new trial.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs (see Smith v Catholic Med. Cr. of Brooklyn & Queens,
155 AD2d 435; see also CPLR 5501 [a] [11., [2D)-

Entered: December 30, 2011 Frances E. Cafarell
Clerk of the Court
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ROBERT JAMES SHUTE, DEFENDANT- APPELLANT.

WOODRUFF LEE CARROLL, SYRACUSE, FOR DEFENDANT- APPELLANT.

RI CHARD N. AMES, FAYETTEVI LLE, PLAI NTI FF- RESPONDENT PRO SE.

Appeal from a judgnment of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), rendered June 8, 2010. The judgnent, inter
alia, confirmed the report of the Referee and ordered a foreclosure
and sal e.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froma judgnment of foreclosure and sal e,
def endant contends for the first time on appeal that, inter alia, the
nort gage | oan docunents shoul d be construed together with a joint
venture agreenment between plaintiff, defendant and a nonparty.
| nasmuch as defendant failed to raise that contention at Suprene
Court, it is not properly before us (see Ciesinski v Town of Aurora,
202 AD2d 984, 985). In any event, we have considered the nerits of
defendant’s contentions that are raised for the first tinme on appea
and conclude that they are without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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NORVAN L. POLANSKI, JR, AS MAYOR OF G TY OF
LACKAWANNA, CITY COUNCIL OF G TY OF LACKAVANNA,
JAMES L. MCHEL, AS CH EF OF CITY OF LACKAVWANNA
PCLI CE DEPARTMENT AND CI TY OF LACKAWANNA,
DEFENDANTS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (DANIEL A. SPI TZER OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

PH LLI PS LYTLE LLP, BUFFALO (ALISA A. LUKASI EW CZ OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Erie County (Diane Y. Devlin, J.), entered Cctober 5,
2010 in a declaratory judgnent action. The judgnment, anong ot her
t hi ngs, declared Cty of Lackawanna Muni ci pal Code § 215.53, as
amended effective March 3, 2009, unconstitutional and invalid.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the | aw by vacating that part of the third
decretal paragraph declaring that defendant City of Lackawanna
Muni ci pal Code § 215.53 is unconstitutional and as nodified the
judgnent is affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking a
decl aration that section 215.53 of the Gty of Lackawanna Mini ci pa
Code, as anended on March 3, 2009 (hereafter, 2009 ordi nance), is
invalid and unconstitutional. The 2009 ordi nance established a truck
route systemthat prohibits heavy trucks, i.e, those having a gross
wei ght in excess of 10,000 pounds, fromtraveling on all but two
specified routes within defendant City of Lackawanna (City). The 2009
ordi nance al so contai ned an exception for local deliveries that the
parties agree is not relevant to this appeal. Prior to the 2009
amendnent, the ordinance all owed heavy trucks to travel on a third
route as well, nanely, South Park Avenue, but the 2009 ordi nance
prohi bited such trucks fromtraveling on that route. The 2009
ordi nance al |l egedly caused a hardship for plaintiffs, all of whomare
involved in the delivery of mlk to the Sorrento cheese manufacturing
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plant in the Cty of Buffalo, just north of the Lackawanna border.
Because their trucks could no I onger travel on South Park Avenue,
plaintiffs had to take a |l onger and nore circuitous route to reach the
Sorrento plant.

We agree with plaintiffs that Supreme Court properly determ ned
t hat the 2009 ordinance is invalid under Vehicle and Traffic Law §
1640 (a) (10) to the extent that it prohibits heavy trucks to travel
on South Park Avenue, and thus properly issued a declaration that the
ordi nance in question is invalid. Section 1640 (a) (10) provides that
any system of truck routes established by a city or village “shal
provi de suitable connection with all [S]Jtate routes entering or

| eaving such city or village.” The purpose of the statute is to
ensure that State thoroughfares “enable vehicles passing through to
proceed . . . to and fromtheir destinations” (People v G ant, 306 NY

258, 266). Although the court erred in determning that South Park
Avenue is a State route within the Gty, there is no dispute that,
south of the Gity's limts, it becomes U S. Route 62 and is nmintained
by the State. Thus, South Park Avenue is a State route as it

“enter[s] or leav[es]” the City within the neaning of section 1640 (a)
(10), and the truck route system established by the 2009 ordi nance
fails to provide any connection between U S. Route 62 as it enters the
City and the City's truck route system Contrary to defendants’
contention, the fact that the trucks may travel on other State routes
within the City to reach the Sorrento plant does not satisfy the
“suitabl e connection” requirenment with respect to U S. Route 62 (id.).
| ndeed, the statute provides that the truck route systemof a city or
village “shall provide suitable connection with all [S]tate routes”
(1d. [enphasis added]), rather than nerely sonme State routes.

We also reject defendants’ contention that the 2009 ordi nance is
aut hori zed by Vehicle and Traffic Law 8 1640 (a) (5), which provides
that a city or village nmay exclude trucks fromits highways regardl ess
of weight, and/or by subdivision (a) (20) of section 1640, which
allows a city or village to exclude trucks “in excess of any
desi gnated weight,” length, or height, or eight feet in width, from
its highways. Although neither of those statutory subdivisions
contains a “suitable connection” requirenment for State routes, we
agree with plaintiffs that, because the three provisions are in pari
mat eria, they nust be read together and harnoni zed. To interpret
par agr aphs (5) and (20) of section 1640 (a) as defendants suggest
woul d effectively renmove the “suitable connection” requirenment of
paragraph (10) fromthe statute entirely. That interpretation would
not only defeat the purpose of the “suitable connection” requirenent,
but it would also be contrary to the rule of interpretation directing
that “[e]very part of a statute nmust be given neaning and effect
., and the various parts of a statute nmust be construed so as to
harmoni ze with one another” (Heard v Cuonpb, 80 NY2d 684, 689). In
sum because the truck route system established by the 2009 ordi nance
provi des no suitable connection whatsoever for heavy trucks entering
the Gty on U S. Route 62, we conclude that it is invalid under
section 1640 (a) (10).

We further conclude in any event that the 2009 ordi nance also is
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invalid under the “access hi ghway” regul ati ons of the Departnent of
Transportation (DOT) to the extent that it prohibits heavy truck
traffic on Ridge Road and South Park Avenue south of Ri dge Road (see
17 NYCRR 8000.7 [a] [2]; 8114.00 [qg], [ae]). Pursuant to Vehicle and
Traffic Law 8 100-a, an access hi ghway “provi d[es] access between a
qual i fyi ng hi ghway” and, inter alia, termnals and facilities for
food, fuel and repairs. Pursuant to Vehicle and Traffic Law 8 134-a,
qgual i fyi ng hi ghways generally are those that, inter alia, nake up the
interstate highway system and DOT has nmandated that heavy truck
traffic is generally allowed on access hi ghways (see 17 NYCRR 8000. 7
[a]). Contrary to defendants’ contention, the authority granted to
cities and villages under Vehicle and Traffic Law 8§ 1640 does not
trunp the authority of DOT over access highways. In fact, the

Legi slature has specifically delegated to DOT the authority to
“designate public highways within the [SJtate as access hi ghways” (8§
1627 [b]). W conclude that the statutory schenme reflects the intent
of the Legislature that DOI's authority to designate access hi ghways
acts as a limtation on the authority of nmunicipalities to regul ate
truck traffic.

W reject defendants’ further contention that DOT nmay only
desi gnat e hi ghways that are part of the State hi ghway system - which
woul d necessarily exclude R dge Road and South Park Avenue within the
City - as access highways. Vehicle and Traffic Law 8 1627 (b)
aut horizes DOT to designate any “public highway[]” as an access
hi ghway. Wiile it is true that DOI"s own regul ations refer to access
hi ghways as “State highways” (17 NYCRR 8000.4), DOT has not
interpreted that reference to be a limtation on the authority granted
to it by section 1627 (b) to designate any “public highway[]” as an
access highway. Rather, it has consistently interpreted its own
regul ation as allow ng any public highway to be designated as an
access highway (see e.g. 17 NYCRR 8114.00, 8126.00), and does not
limt such designation to those roads that nmake up the State hi ghway
system (see generally H ghway Law 8 341). “ ‘[T]he interpretation
given to a regulation by the agency which pronulgated it and is
responsible for its admnistration is entitled to deference if that
interpretation is not irrational or unreasonable " (Matter of
Fairport Baptist Hones v Dai nes, 60 AD3d 1356, 1357, |v denied 12 NY3d
714, quoting Matter of Gaines v New York State Div. of Hous. &
Communi ty Renewal , 90 NY2d 545, 548-549), and, particularly in |ight
of the broad authority del egated to DOT under Vehicle and Traffic Law
8§ 1627 (b), we conclude that DOT"s interpretation is neither
irrational nor unreasonabl e.

We agree with defendants, however, that the court erred in
decl aring that the 2009 ordi nance is unconstitutional, and we
therefore nodify the judgnent accordingly. “Courts should not decide
constitutional questions when a case can be di sposed of on a
nonconstitutional ground” (Matter of Beach v Shanl ey, 62 Ny2d 241,
254). Because the court properly declared the 2009 ordi nance invalid
on statutory grounds, the court should not have addressed plaintiffs’
constitutional challenge to the 2009 ordi nance.
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Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denomi nated order) of the Suprene Court,
Onei da County (Anthony F. Shaheen, J.), entered Cctober 25, 2010 in a
proceedi ng pursuant to CPLR article 78. The judgnent, anong ot her
t hings, denied petitioner’s notion for partial summary judgnent.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner owns and operates a nursing hone in
Onei da County that receives reinbursenent of its capital and operating
costs fromthe State of New York through the Medicaid program W
note at the outset that petitioner purported to commence a decl aratory
judgnment action when in fact the relief it sought was the adjustnent
of its Medicaid reinbursenent rates fromthe State of New York.
Mor eover, petitioner does not challenge the constitutionality of any
statutes or regulations, and we thus conclude that the parties and
Suprene Court have acted properly in ultimtely treating this as a
CPLR article 78 proceeding (see generally Matter of Custom Topsoil,
Inc. v Gty of Buffalo, 63 AD3d 1511).

Petitioner alleged in its fifth cause of action that respondents
did not fully reinburse petitioner for the conversion of 80 health-
related facility (HRF) beds to skilled nursing facility (SNF) status
in 1990 when the distinction between HRF and SNF beds was el i m nated
pursuant to the Omi bus Budget Reconciliation Act of 1987 ([ OBRA] Pub
L 100-203, 101 US Stat 1330; see generally Matter of G and Manor
Nursi ng Home Health Related Facility, Inc. v Novello, 39 AD3d 1062,
1063, |v denied 9 NY3d 812). As a result of OBRA, the New York State
Departnment of Health (DOH) changed its regulations with respect to
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Medi cai d rei nbursenent rates. One of the newly adopted regul ati ons

i ncl uded subdivision (s) of 10 NYCRR 86-2. 10, which provides that each
facility’s new rei nbursenent rate woul d be cal cul ated based on a

wei ghted average of its SNF to HRF beds. That regulation al so

i ncl uded subdivision (t), which allows for an adjustnment of a
facility's base year costs if its proportion of SNF to HRF beds
changed since the beginning of the base year, i.e., January 1, 1983.

In moving for partial sumrmary judgnment, petitioner contended that
it was entitled to a bed conversion adjustnent pursuant to 10 NYCRR
86-2.10 (t) for 40 SNF beds that had been added in July 1983.
According to petitioner, in adjusting its base year costs due to the
40 SNF beds in question, respondents gave petitioner credit for having
added only 21 SNF beds, 19 short of what petitioner clained should
have been added. As the court determ ned, however, that contention
was not raised in petitioner’s adm nistrative appeals. W thus
conclude that the court properly denied the notion and granted in part
the cross notion on the ground that petitioner failed to exhaust its
admnistrative renedies with respect to the bed conversi on adj ust nent
issue raised in the notion (see Watergate Il Apts. v Buffal o Sewer
Auth., 46 Ny2d 52, 57; Young Men’s Christian Assn. v Rochester Pure
Waters Dist., 37 Ny2d 371, 375-376; Matter of Nelson v Coughlin, 188
AD2d 1071, appeal dism ssed 81 Ny2d 834). Wthout a final
adm ni strative decision on an issue, in which the agency devel ops the
factual record, judicial reviewis not available (see Matter of Saint
Mary's Hosp. of Troy, 108 AD2d 1068, 1069). Indeed, “ ‘[i]t is
hornbook | aw t hat one who objects to the act of an adm nistrative
agency nust exhaust avail able adm nistrative renedi es before being
permtted to litigate in a court of law " (Watergate Il Apts., 46
NY2d at 57).

Inits initial adm nistrative appeal, petitioner in relevant part
raised only the issue of the “transition of 80 o[f] our existing beds
fromHRF to SNF [beds] in the early 1990s.” No nention was nade of
the 40 SNF beds added in July 1983, nor was there a reference to 10
NYCRR 86-2.10 (t). Nor did petitioner raise that particular issue in
its second-stage adm nistrative appeal. The issue whether respondents
properly adjusted petitioner’s rates based on the mandatory conversion
of beds pursuant 10 NYCRR 86-2.10 (s) is separate and distinct from
t he i ssue whether respondents properly adjusted petitioner’s rates
pursuant to 10 NYCRR 86-2.10 (t) based on the SNF beds added after
January 1, 1983. W thus conclude that petitioner’s “failure to
obtain pronpt administrative review on the basis of the objection
which it now seeks to assert . . . precludes petitioner from seeking
judicial review (Saint Mary's Hosp. of Troy, 108 AD2d at 1069).

Mor eover, the court had “no discretionary power to reach” the
unexhausted issue (Nelson, 188 AD2d at 1071), and it is therefore
irrelevant that respondents did not raise the defense of exhaustion of
admnistrative renedies in their answer. |In any event, we note that

t he amended “conplaint” did not allege that petitioner was inproperly
rei nbursed for the 40 SNF beds added in July 1983; that issue was
raised for the first tinme in petitioner’s notion for partial summary
judgnent, and thus there was no basis for respondents to have raised
the failure to exhaust admi nistrative renmedies as a defense with
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respect to that issue (see generally Held v Kaufnman, 91 NY2d 425,
430) .

Because the court properly denied the notion based on
petitioner’s failure to exhaust its admnistrative renedies, we do not
address the nerits of petitioner’s underlying contention.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal froma judgnent of the Monroe County Court (Al ex R Renzi,
J.), rendered June 4, 2008. The judgnment convicted defendant, upon
his plea of guilty, of crimnal possession of a weapon in the second
degree and crim nal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnment is affirned, and the matter is remtted to
Monroe County Court for resentencing.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]) and crimnal possession of a
weapon in the third degree (8 265.02 [1]). W reject defendant’s
contention that his waiver of the right to appeal was invalid (see
generally People v Lopez, 6 Ny3d 248, 256). Although defendant’s
further contention that his plea was not know ngly, voluntarily and
intelligently entered survives his valid waiver of the right to
appeal, defendant failed to preserve that contention for our review
(see People v VanDeViver, 56 AD3d 1118, |v denied 11 NY3d 931, 12 Ny3d
788). Defendant also failed to preserve for our review his contention
that the second violent felony offender statenent filed by the People
did not conply with CPL 400.15 (2). In any event, we concl ude that
there was substantial conpliance with that statute in this case (see
People v Myers, 52 AD3d 1229), inasnuch as defendant “received
adequate notice and an opportunity to be heard with respect to the
prior conviction[s]” (People v Ruffin, 42 AD3d 582, |v denied 9 NY3d
881). As the People correctly concede, however, County Court erred in
failing to i npose a sentence for each count of which defendant was
convicted (see CPL 380.20). W therefore nodify the judgnment by
vacating the sentence, and we remt the matter to County Court for
resentencing (see People v Sturgis, 69 Ny2d 816, 817-818; People v
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Bradl ey, 52 AD3d 1261, |v denied 11 NY3d 734).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered March 24, 2010. The judgnent convi cted
def endant, upon a jury verdict, of predatory sexual assault (two
counts), crimnal possession of a weapon in the third degree, and
unl awful inprisonnment in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, two counts of predatory sexua
assault (Penal Law 8 130.95 [1] [Db]; [3]). Defendant contends that
the People committed a Brady violation inasnuch as they failed to
informhimthat one of the investigating police officers who testified
at trial had a second job as a private investigator for an agency that
is periodically retained by the law firmrepresenting the victimin a
personal injury action arising out of the incident underlying the
conviction. W reject that contention. Even assum ng, arguendo, that
such information constituted Brady material on the ground that it
could be used to inpeach the officer’s testinony, we concl ude that
there was no “reasonable possibility that the outconme of the tria
woul d have differed had [that information] been [disclosed]” (People v
Scott, 88 Ny2d 888, 891; see People v Vilardi, 76 NY2d 67, 77).

Def endant’ s further contention that he was deprived of a fair
trial based on prosecutorial msconduct is not preserved for our
review (see CPL 470.05 [2]) and, in any event, that contention is
wi thout nerit. “Reversal on the ground[] of prosecutorial m sconduct
‘is mandated only when the conduct has caused such substantia
prejudice to the defendant that he [or she] has been denied due
process of law ” (People v Rubin, 101 AD2d 71, 77, |v denied 63 NY2d
711), and that is not the case here. W reject defendant’s contention
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that he was deni ed effective assistance of counsel. View ng the
evi dence, the |law and the circunstances of this case in totality and
as of the tinme of the representati on, we concl ude that defendant
recei ved neani ngful representation (see generally People v Baldi, 54

NYy2d 137, 147). W have consi dered defendant’s remai ni ng contentions
and conclude that they are without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1315

CA 11-01355
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND SCONI ERS, JJ.

ROBI N PUTNAM: CORDOVANO, | NDI VI DUALLY AND AS
ADM NI STRATOR OF THE ESTATE OF ZACHARY P
NYDAHL, DECEASED, PLAI NTI FF- RESPONDENT,

Vv MVEMORANDUM AND ORDER
CSX CORPCORATI ON, CSX TRANSPORTATI ON, | NC.,

DEFENDANTS- APPELLANTS,
ET AL., DEFENDANTS.

ANSPACH MEEKS ELLENBERGER LLP, BUFFALO (ROBERT M ANSPACH OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

CONNORS & VI LARDO, LLP, BUFFALO (AMY C. MARTOCHE OF COUNSEL), FOR
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Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered February 1, 2011 in a w ongful
death action. The order denied the notion of defendants CSX
Cor poration and CSX Transportation, Inc. for a change of venue.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  CSX Cor poration and CSX Transportation, Inc.
(collectively, defendants) contend on appeal that Suprene Court shoul d
have granted their notion for a change of venue from Ni agara County to
Chaut auqua County. We reject that contention. “A notion for a change
of venue is addressed to the sound discretion of the court and, absent
an i nprovi dent exercise of discretion, the court’s determ nation wl|l
not be di sturbed on appeal” (County of Onondaga v Hone Ins. Cos., 265
AD2d 896, 896; see 1093 G oup, LLC v Canale, 72 AD3d 1561, 1562-1563).
In addition, general allegations of inconvenience or difficulty are
insufficient to justify a change of venue (see Moz v Ace Auto Body &
Towi ng, 307 AD2d 403). Based on the record before us, it cannot be
said that the court inprovidently exercised its discretion in denying
def endants’ notion (see 1093 Goup, LLC, 72 AD3d at 1562-1563;
Stratton v Dueppengi esser, 281 AD2d 991; see also CPLR 510 [3]).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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GLI DER O L COMPANY, | NC.
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Appeal and cross appeal froman order of the Suprene Court,
Onondaga County (Anthony J. Paris, J.), entered August 25, 2010. The
order, granted the notion of defendant Stewart Brockett, doing
busi ness as Anot her Construction Conpany, for summary judgnent and
granted in part the notion of defendant Gider G| Conpany, Inc. for
sumary j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying those parts of the notion
of defendant Aider Q| Conpany, Inc. for summary judgnent dism ssing
the first and fourth causes of action against it and reinstating those
causes of action against that defendant and by denyi ng defendant
Stewart Brockett, doing business as Another Construction Conpany,
sumary judgnent dism ssing the cross claimagainst himand
reinstating that cross claim and as nodified the order is affirned
wi t hout costs.

Menorandum Plaintiff, as subrogee of the owners of the property
in question, Richard Frear and Barbara Frear, commenced this action on
June 17, 2008 seeking to recover suns that it paid to the Frears for
property damage sustained as a result of a liquid propane (LP) gas
explosion. The Frears entered into a contract with defendant Stewart
Brockett, doing business as Anot her Construction Conpany, for the
construction of a hone that was to include an LP gas system The
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Frears entered into a separate contract with defendant Aider GOl
Company, Inc. (Gider) for the installation of an LP gas tank and
supply systemand for the provision of all future LP gas required.
Brockett conpleted construction of the home in Septenber 2001, and
G ider installed and connected the LP gas tank and supply systemin
Oct ober 2001. dider returned to the home on Cctober 31, 2006 to
service the LP gas tank, and it |ast supplied LP gas to the hone on
Novenber 6, 2006. The home was destroyed by an LP gas expl osion on
March 20, 2007.

Plaintiff alleged four causes of action agai nst defendants for
negl i gence, breach of warranty, breach of contract and strict products
liability, and each defendant cross-clai ned against the other for
contribution. Brockett noved for sunmary judgnent di sm ssing the
conpl aint against him and dider also noved for sunmary judgnment
di sm ssing the conplaint against it. Suprene Court granted Brockett’s
notion in its entirety and granted those parts of the notion of Qider
with respect to the first cause of action, for negligence, the second
cause of action, for breach of warranty, and the fourth cause of
action, for strict products liability.

We reject the contention of plaintiff on its appeal that the
court erred in granting that part of Brockett’s notion for summary
j udgnment di sm ssing the breach of contract cause of action against him
as tinme-barred. The statute of |limtations for a breach of contract
cause of action is six years (see CPLR 213 [2]). |In an action
“agai nst a general contractor and architect for defective construction
and design, the cause of action generally accrues upon the conpletion
of construction, nmeaning conpletion of the actual physical work”
(State of New York v Lundin, 60 NY2d 987, 989; see Phillips Constr.
Co. v Gty of New York, 61 Ny2d 949, 951, rearg denied 62 NY2d 646;
Cal eb v Sevenson Envtl. Servs., Inc., 19 AD3d 1090, 1091), i.e., “when
the contract in question was substantially conpleted” (Town of
Poughkeepsi e v Espie, 41 AD3d 701, 706, |v dism ssed 9 NY3d 1003, |v
deni ed 15 NY3d 715). Brockett established his entitlenent to judgnent
as a matter of law with respect to the breach of contract cause of
action inasmuch as he established that the hone was substantially
conpleted in Septenber 2001, nore than six years before conmencenent
of this action (see Lundin, 60 Ny2d at 989; see generally Zuckerman v
City of New York, 49 Ny2d 557, 562). Although there is evidence in
the record that Brockett returned to the hone in either the fall of
2001 or 2002 to conplete work, that evidence is insufficient to raise
a triable issue of fact concerning the date when the hone was
substantially conpleted (see generally Zuckerman, 49 Ny2d at 562).
| ndeed, the work in question was described as incidental and cosnetic,
and it was performed in a few hours on one day (see Lundin, 60 NY2d at
989-990; Tom L. LaMere & Assoc., Inc. v Cty of Syracuse Bd. of Educ.,
48 AD3d 1050, 1051-1052). “[Clonstruction may be conpl ete even though
incidental matters relating to the project remain open” (Lundin, 60
NY2d at 989; see Phillips Constr. Co., 61 NY2d at 951; Tom L. LaMere &
Assoc., Inc., 48 AD3d at 1052). W note that plaintiff failed to
raise any issues inits brief with respect to those parts of the order
granting Brockett’s notion for summary judgnent dism ssing the first,
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second and fourth causes of action against him and we therefore deem
any such issues abandoned (see Ciesinski v Town of Aurora, 202 AD2d
984) .

W reject plaintiff’s further contention that the court erred in
granting that part of @ider’s notion for summary judgnent dism ssing
the breach of warranty cause of action against it as tinme-barred. The
statute of |imtations for a breach of warranty cause of action is
four years (see UCC 2-725 [1]), and such a cause of action “against a
manuf acturer or distributor ‘accrues on the date the party charged
tenders delivery of the product’ " (Ri ssew v Yanaha Mdtor Co., 129
AD2d 94, 99, quoting Heller v U'S. Suzuki Mtor Corp., 64 Ny2d 407,
411; see UCC 2-725 [2]). It is undisputed that dider installed and
connected the LP gas tank and supply system on or about Cctober 22,
2001, and this action was commenced nore than four years after that
cause of action accrued (see UCC 2-725 [2]; Heller, 64 Ny2d at 411).

We agree with plaintiff, however, that the court erred in
granting those parts of Gider’s notion for summary judgnent
di sm ssing the negligence and strict products liability causes of
action against it, and we therefore nodify the order accordingly.
This case “falls in the borderland between tort and contract, an area
[that] has | ong perpl exed courts” (Sommer v Federal Signal Corp., 79

NY2d 540, 550). “[A] sinple breach of contract is not to be
considered a tort unless a |l egal duty independent of the contract
itself has been violated . . . [That] legal duty nust spring from

ci rcunst ances extraneous to, and not constituting elenments of, the
contract, although it may be connected with and dependent upon the
contract” (Cark-Fitzpatrick, Inc. v Long Is. R R Co., 70 Ny2d 382,
389; see Sommer, 79 Ny2d at 551-552; Gllup v Sumerset Hones, LLC, 82

AD3d 1658, 1660). “ ‘[Merely alleging that the breach of a contract
duty arose froma |ack of due care will not transforma sinple breach
of contract into a tort’ 7 (Gllup, 82 AD3d at 1660, quoting Somrer,

79 NY2d at 551). *“In considering whether plaintiff[ has] viable tort

causes of action, we nust also consider ‘the nature of the injury, the
manner in which the injury occurred and the resulting harm ” (id.,
guoting Sonmmrer, 79 Ny2d at 552).

Here, plaintiff denonstrated that Gider owed a | egal duty

i ndependent of its contractual obligations, thus precluding sunmary
j udgnment di sm ssing the negligence and strict products liability
causes of action (see Somer, 79 Ny2d at 551-553; cf.
Clark-Fitzpatrick, Inc., 70 Ny2d at 389-390; Gallup, 82 AD3d at 1660).

“A legal duty independent of contractual obligations may be inposed
by law as an incident to the parties’ relationship. [For exanple,

p] r of essi onal s[ and] common carriers . . . may be subject to tort
liability for failure to exercise reasonable care, irrespective of
their contractual duties” (Sommer, 79 Ny2d at 551). “A gas conpany is
required to use reasonable care in the handling and distribution of
gas. In view of the dangerous and expl osive character of gas and its
tendency to escape, a gas conpany has the duty to use that degree of
caution which is reasonably necessary to prevent the escape or

expl osion of gas fromits pipes and equi pnent” (PJI 2:185; see



-4- 1318
CA 11-01170

generally Schneer v Gas Light Co. of Syracuse, 147 NY 529, 538;
Jackson v Gas Co., 2 AD3d 1104, 1105; Lockwood v Berardi, 135 AD2d
881, 882). Thus, Gider’'s duty to act with reasonable care is not
only a function of its contract with the Frears “but also stenms from
the nature of its services” (Somer, 79 NY2d at 552).

In addition, “the manner in which the injury arose . . . and the
resulting harnf are] both typical of tort clainms” (id. at 553). The
gas explosion was an “ ‘abrupt, cataclysm c occurrence’ ” (id.; see

Syracuse Cabl esystens v N agara Mohawk Power Corp., 173 AD2d 138, 140-
142; cf. Bellevue S. Assoc. v HRH Constr. Corp., 78 Ny2d 282, 293-294,
rearg denied 78 Ny2d 1008). Further, plaintiff “is not seeking the
benefit of [the] contractual bargain,” inasnmuch as the Frears suffered
nore than econom c damages (Somer, 79 NY2d at 553; see Village of

Pal nyra v Hub Langi e Paving, Inc., 81 AD3d 1352, 1353-1354; Syracuse
Cabl esystens, 173 AD2d at 142).

W agree with Gider on its cross appeal that the court erred in
granting Brockett summary judgnent dism ssing the cross clai magainst
hi minasnmuch as Brockett did not request that relief in his notion
papers (see Franklin Credit Mgt. Corp. v Wk, 75 AD3d 1145, 1146;
Berl e v Buckley, 57 AD3d 1276, 1277; Lyon v Lyon, 259 AD2d 525). W
therefore further nodify the order accordingly. W reject the further
contention of Aider on its cross appeal, however, that the court
erred in denying that part of its notion for sunmary judgnent
di sm ssing the breach of contract cause of action against it as tine-
barred. dider had recurring obligations under its contract with the
Frears, i.e., to supply all LP gas required by the Frears and to
mai ntain the LP gas supply system “ ‘The general rule applicable to
contract actions is that a six-year [s]tatute of [I]imtations begins
to run when a contract is breached or when one party onmts the
performance of a contractual obligation” ” (Stalis v Sugar Cr. Stores,
295 AD2d 939, 940). \Were, as here, a contract provides for a
recurring obligation, a claimfor danmages accrues each tinme the
contract is allegedly breached (see Bul ova Watch Co. v Cel otex Corp.
46 NY2d 606, 611; Siricov F.GG Prods., Inc., 71 AD3d 429, 435;
Airco Alloys Div. v N agara Mohawk Power Corp., 76 AD2d 68, 80-81).
Plaintiff alleged that G ider breached the contract by defectively
servicing and supplying the LP gas system and the record establishes
that Gider |ast serviced the LP gas systemin October 2006 and | ast
supplied LP gas in Novenber 2006.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Erie County (John A. Mchalek, J.), entered Decenber
30, 2010 in a proceeding pursuant to CPLR article 78. The judgnent,
inter alia, dismssed the petition against respondents Lanar
Advertising of Penn, LLC, TLC Properties, Inc., Lamar Conpany, LLC and
Lamar Texas Limted Partnership.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioners appeal froma judgnent in this CPLR
article 78 proceeding that, inter alia, dismssed the petition against
respondents Lamar Advertising of Penn, LLC, TLC Properties, Inc.,
Lamar Conmpany, LLC and Lamar Texas Limted Partnership (collectively,
Lamar respondents). |In 2004, the Lamar respondents entered into a
| ease agreenent with petitioners that allowed the Lamar respondents to
place a billboard on petitioners’ property. On the sanme day in 2004,
respondent Town of Hanburg (Town) issued the Lamar respondents a
permt for the construction of the billboard (hereafter, 2004 permt).
After an em nent domai n taking, the Lamar respondents and petitioners
entered into a new | ease agreenent that allowed for the relocation of
the billboard to other property owned by petitioners, and the Town
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i ssued a building permt for that relocation in 2007 (hereafter, 2007
permt).

Petitioners thereafter granted the Lamar respondents a perpetua
easenment that included “the right to service, maintain, inmprove or
repl ace any outdoor advertising structure on the property [in
guestion].” The Lamar respondents subsequently applied to the Town
for a permt to convert part of the billboard to a digital display
screen. Petitioners objected to the issuance of the permt because,
as the owners of the property, they did not consent to the
nodi fication. Although that permt was revoked for other reasons, the
Lamar respondents again applied for a pernmt to convert the billboard
to an electronic format, and petitioners objected on the sane ground.
After the Town issued the permt (hereafter, 2010 permt), petitioners
appeal ed to respondent Town of Hanmburg Board of Zoning Appeal s (BZA),
whi ch deni ed the appeal. Petitioners commenced this CPLR article 78
proceedi ng seeking, inter alia, to annul the BZA' s determ nation.
Suprene Court granted the cross notion of the Lamar respondents for
summary judgnent dismssing the petition against them W affirm

Petitioners contend that the 2010 permt is unlawful because they
objected to the issuance thereof and the Lamar respondents did not
obtain their witten consent. Qur review of an admnistrative
determnation “is limted to whether the adm nistrative action is
arbitrary and capricious or lacks a rational basis” (Matter of
Concetta T. Cerane Irrevocable Fam |y Trust v Town of Perinton Zoning
Bd. of Appeals, 6 AD3d 1091, 1092). The BZA is “ ‘vested with great
discretion” . . ., [and its] determ nations are entitled to ‘great
deference’ " (id.).

Pursuant to the Code of the Town of Hanburg (Town Code), “[p]rior
to the issuance of any sign permt for the erection, alteration,
construction, relocation or enlargenent of a sign, application for
such permt shall be made” (Town Code 8§ 280-250 [A]), and the
application nust contain “[t]he witten consent of the owner[s] of the
: property” (8 280-250 [A] [2]). W conclude that it was not
arbitrary and capricious for the BZA to conclude that the | anguage of
t he easenent provided the necessary witten consent. Wether the
change in format for the billboard is viewed as an inprovenent or a
repl acenent, further consent from petitioners was not required.

Petitioners’ contention that both the 2004 and 2007 permts are
unl awf ul because they violate the dinension requirenents set forth in
the Town Code is tine-barred. An appeal of a permt issuance “shal
be taken within [60] sixty days” (Town Law 8§ 267-a [5] [b]). “A
challenge to ‘the issuance . . . of a building permt accrues when the
permt is issued . . . and does not constitute a continuing wong ”
(Matter of Letourneau v Town of Berne, 56 AD3d 880, 881). Here,
petitioners did not appeal to the BZA with respect to either the 2004
or 2007 permt. In any event, we conclude that petitioners’
contention lacks nmerit. Although billboards are prohibited under the
Town Code (see 8 280-252), a 2004 federal court order and settl enent
bet ween the Town and the Lamar respondents permtted themto place up
to two billboards that nmeasured 14 feet by 48 feet on the property.
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Because “ ‘[s]tipulations of settlenent are judicially favored and may
not be lightly set aside’ ” (IDT Corp. v Tyco Group, S.A R L., 13 Ny3d
209, 213), we conclude that the federal court order and settlenent are
controlling with respect to whether the billboard at issue could be
erected and what its di nensions could be.

Petitioners further contend that the determ nation of the BZA was
i nproper because it failed to make findings of fact. W reject that
contention and conclude that it may be ascertained froma revi ew of
the record that the BZA's determ nation had a rational basis (see
generally Matter of Commttee to Preserve Brighton Beach & Manhattan
Beach v Council of City of NY., 214 AD2d 335, 337, |v denied 87 Nyv2d
802) .

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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NORTHERN TRUST, NA, AS ADM NI STRATOR OF THE
ESTATE OF RI CHARD SARKI S, DECEASED
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Vv MVEMORANDUM AND ORDER

PATRI CI A A. DELLEY, DEFENDANT- APPELLANT.

M CHAEL J. CROSBY, HONEOYE FALLS, FOR DEFENDANT- APPELLANT.

RICHARD G VOGT, P.C., ROCHESTER (LINDA J. VOGT OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order and judgment (one paper) of the Suprene
Court, Monroe County (Evelyn Frazee, J.), entered Septenber 13, 2010.
The order and judgnent, anmong other things, adjudged that plaintiff is
entitled to receive all the proceeds fromthe sale of 3900 East Avenue
inthe City of Rochester.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order and judgnent entered
following a nonjury trial that, inter alia, awarded plaintiff, as
adm nistrator of the estate of Richard Sarkis (decedent), the proceeds
fromthe sale of 3900 East Avenue in Rochester (hereafter, property).
When decedent and def endant became engaged, he gave her a dianond ring
and anmended the contract that he had executed to purchase the property
by addi ng defendant as an additional purchaser. The deed to the
property |isted decedent and defendant as “joint tenants with right of
survivorship.” Decedent subsequently ended the engagenent and
commenced this action pursuant to Gvil R ghts Law 8 80-b for the
return of the ring and to have defendant’s nane renoved fromthe deed.

Def endant contends that Suprenme Court erred in permtting
plaintiff to continue the instant action because the property becane
sol ely hers when decedent died. W reject that contention. The court
properly concluded that an action pursuant to Cvil R ghts Law 8§ 80-b
rai ses issues regarding the title and owership interest in rea
property that survive the death of a party (see generally Von Bing v
Mangi one, 309 AD2d 1038, 1041; d apper v Kohls, 169 AD2d 860; Pass v
Spirt, 35 AD2d 858, |v denied 27 Ny2d 490). Unlike a pending
partition action (see generally Goetz v Sl obey, 76 AD3d 954) or a
pendi ng divorce action (see generally Kahn v Kahn, 43 Ny2d 203, 207),
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a section 80-b action for the return of real property is not

ext i ngui shed upon the death of the party who commenced the action,
even where, as here, the subject property is held as joint tenants
with right of survivorship.

We reject defendant’s further contention that the court erred in
awardi ng the proceeds fromthe sale of the property to plaintiff. “On
a bench trial, the decision of the fact-finding court should not be
di st ur bed upon appeal unless it is obvious that the court’s
concl usi ons could not be reached under any fair interpretation of the
evi dence, especially when the findings of fact rest in | arge neasure
on considerations relating to the credibility of witnesses” (C aridge
Gardens v Menotti, 160 AD2d 544, 544-545; see Thoreson v Penthouse
Intl., 80 Ny2d 490, 495, rearg denied 81 Ny2d 835; Treat v Wgmans
Food Mts., Inc., 46 AD3d 1403, 1404). |In order to recover property
pursuant to Cvil Rights Law 8§ 80-b, a plaintiff nust denonstrate that
he or she gave the property as a gift in “sole consideration
[of] a contenplated marriage which has not occurred . . . .” The
Court of Appeals has interpreted “ ‘consideration’” ” to nmean “notive
or reason” (Gaden v Gaden, 29 Ny2d 80, 86). Here, the court’s
conclusion that the property was given solely in consideration of
marriage i s supported by the record and is based on a “ ‘fair
interpretation of the evidence’ ” (Treat, 46 AD3d at 1404).

We have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they are without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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KA 09-01810
PRESENT: SM TH, J.P., PERADOTTO LINDLEY, GREEN, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LEROY TUFF, JR , DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLIC DEFENDER, UTICA (MARK C. CURLEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

LEROY TUFF, JR , DEFENDANT- APPELLANT PRO SE

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered August 7, 2009. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the first degree, crimnal sale of a controlled substance
in the third degree, crimnal possession of a controlled substance in
the third degree (two counts), crimnally using drug paraphernalia in
the second degree (two counts), unlawful possession of mari huana and
intimdating a victimor witness in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting him follow ng
a jury trial, of various drug-related crines as well as the crine of
intimdating a victimor witness in the third degree (Penal Law §
215.15 [1]), defendant contends, inter alia, that the People failed to
provide full disclosure of the confidential informant’s notivation for
becom ng a confidential informant and testifying at trial. That
contention is not preserved for our review because defendant did not
object to any of the informant’s direct testinony regarding his
notivation for becomng a confidential informant (see CPL 470.05 [2]).
In any event, the record establishes that defense counsel both cross-
exam ned and re-cross-exanm ned the informant with respect to that
contention at trial. Contrary to defendant’s further contentions,
County Court did not err in consolidating the indictnments for tria
(see People v Rogers, 245 AD2d 1041), nor did the court violate
defendant’s right to be present at sidebar conferences inasnmuch as his
absence at the sidebar conferences did not affect his ability to
defend hinself (see People v Antommarchi, 80 NY2d 247, 250, rearg
deni ed 81 NY2d 759; People v Vel asco, 77 NY2d 469, 472). W reject
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defendant’s contention that the sentence is illegal (see generally
Penal Law 8§ 70.25 [2]). Finally, defendant failed to preserve for our
review his contention that the court erred in preventing himfrom
calling a witness who had been granted use imunity, and he |ikew se
failed to preserve his remai ning contentions for our review (see CPL
470.05 [2]). W decline to exercise our power to review those
contentions as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RAYMOND E. JOSEPH, 111, DEFENDANT- APPELLANT.

GARY A. HORTON, PUBLIC DEFENDER, BATAVI A (BRI DGET L. FIELD COF
COUNSEL), FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Genesee County Court (Robert C
Noonan, J.), dated Novenber 30, 2009. The order directed defendant to
pay restitution.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by vacating the anount of restitution
ordered and as nodified the order is affirmed, and the matter is
remtted to Genesee County Court for a new hearing in accordance with
the foll owi ng Menorandum Defendant was convicted followng a jury
trial of burglary in the third degree (Penal Law § 140.20) and, after
bei ng sentenced to a termof incarceration, he was ordered follow ng a
hearing to pay restitution. Al though we previously affirmed the
j udgnment of conviction (People v Joseph, 63 AD3d 1658), we nodified
the restitution order by vacating the anount ordered on the ground
that County Court erred in delegating its responsibility to conduct
the restitution hearing to its court attorney (People v Joseph, 63
AD3d 1659, amended 63 AD3d 1727). W remitted the matter to County
Court for a new hearing to determ ne the anount of restitution (id.).
Upon remttal, the matter was referred to a judicial hearing officer
(JHO), who conducted a hearing and rendered a decision. The court
adopted the JHO s deci sion and ordered defendant to pay restitution in
t he amount found by the JHO to be appropriate.

We agree with defendant that the court erred in again del egating
its responsibility to conduct the restitution hearing. Penal Law §
60.27 (2) provides that, “[i]f the record does not contain sufficient
evi dence [of the ampunt of restitution due] or upon request by the
def endant, the court nust conduct a hearing upon the issue in
accordance with the procedure set forth in [CPL 400.30]” (enphasis
added). Significantly, “CPL 400.30 does not contain a provision
permtting the court to delegate its responsibility to conduct the
hearing to its court attorney or to any other fact finder” (People v
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Bunnel | , 59 AD3d 942, 943, anended on rearg 63 AD3d 1671, anended 63
AD3d 1727 [enphasis added]). W therefore nodify the order by
vacating the anmount of restitution ordered, and we remt the nmatter to
County Court for a new hearing to determ ne the anount of restitution
in conpliance with Penal Law § 60. 27.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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LUCI A C. WRONSKI, ET AL., PLAI NTIFFS,
\% ORDER

JUDI TH EI NACH, DEFENDANT,
NI CHOLAS BORON, DEBORAH M BORON,

DEFENDANTS- APPELLANTS,

AND ROSEMARY M M LLER, DEFENDANT- RESPONDENT.
(ACTION NO. 1.)

THOVAS S. WRONSKI, AS PARENT AND NATURAL GUARDI AN
OF VI CTORI A WRONSKI, AN | NFANT, PLAI NTI FF,

Vv

NI CHOLAS BORON, DEBORAH M BORON,

DEFENDANTS- APPELLANTS,

AND ROSEMARY M M LLER, DEFENDANT- RESPONDENT.
(ACTION NO. 2.)

(APPEAL NO. 1.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (THOVAS P. KAWALEC OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

KENNEY SHELTON LI PTAK NOMAK LLP, BUFFALO (JAMES J. DUGGAN OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, Ill, J.), dated Novenber 3, 2010 in a personal injury
action. The order, insofar as appealed from granted the notion of
def endant Rosemary M Ml ler for summary judgnent disn ssing the
conpl ai nt s agai nst her.

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on Decenber 13, 2011,

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
W t hout costs upon stipul ation.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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LUCI A C. WRONSKI, ET AL., PLAI NTIFFS,
\% ORDER

JUDI TH El NACH, DEFENDANT- RESPONDENT,
NI CHOLAS BORON, DEBORAH M BORON,
DEFENDANTS- APPELLANTS,

AND ROSEMARY M M LLER, DEFENDANT.
(APPEAL NO. 2.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (THOVAS P. KAWALEC OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

LAW OFFI CE OF DANIEL R ARCHI LLA, BUFFALO (SHAUNA L. STROM OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order and judgnent (one paper) of the Suprene
Court, Niagara County (Ralph A Boniello, Ill, J.), entered Decenber
6, 2010 in a personal injury action. The order and judgnent granted
the cross notion of defendant Judith Einach for summary judgnent
di sm ssing the conplaint and all cross clai ns agai nst her.

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on Decenber 13, 2011,

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
Wi t hout costs upon stipul ation.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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\% ORDER

JUDI TH EI NACH, ET AL., DEFENDANTS,
NI CHOLAS BORON AND DEBORAH M BORON,

DEFENDANTS- APPELLANTS.

(ACTION NO. 1.)

THOVAS S. WRONSKI, AS PARENT AND NATURAL GUARDI AN
OF VI CTORI A WRONSKI, AN | NFANT,

PLAI NTI FF- RESPONDENT,

Vv

NI CHOLAS BORON, DEBORAH M BORON,
DEFENDANTS- APPELLANTS,

AND ROSEMARY M M LLER, DEFENDANT.
(ACTION NO 2.)

(APPEAL NO. 3.)

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (THOVAS P. KAWALEC OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

JACKSON & BALKI N, LOCKPORT (PATRICK M BALKIN OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT THOVAS S. WRONSKI, AS PARENT AND NATURAL GUARDI AN
OF VI CTORI A WRONSKI, AN | NFANT.

O BRI EN BOYD, P.C., WLLIAMSVILLE (CHRI STOPHER J. O BRI EN OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS LUCI A C. VWRONSKI AND THOVAS S. WRONSKI

Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered January 27, 2011 in a personal injury
action. The order, insofar as appealed from denied in part the
noti on of defendants Nicholas Boron and Deborah M Boron for sunmary
j udgment .

Now, upon reading and filing the stipulation of discontinuance of
appeal signed by the attorneys for the parties on Decenber 13, 2011,

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
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Wi t hout costs upon stipul ation.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (NANCY A. LONG OF COUNSEL),
FOR DEFENDANT- APPELLANT.

BARRY J. DONCHUE, TONAWANDA, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered Cctober 25, 2010 in a personal injury action.
The order denied the notion of defendant Frederick E. Roneker, Jr. for
summary judgnent di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the conpl aint agai nst defendant Frederick E. Roneker, Jr. is
di sm ssed.

Menorandum Plaintiff commenced this action seeking damages for
personal injuries he sustained when he fell froma | adder while
cutting a tree linb at a single-famly home owned by Frederick E
Roneker, Jr. (defendant). Defendant hired a contractor to repair the
roof of his honme, and the contractor in turn hired plaintiff as an
i ndependent contractor to cut tree branches that extended over the
roof . The conplaint asserts causes of action for the violation of
Labor Law 8 240 (1) and 8§ 241 (6), as well as for conmon-I|aw

negligence. |In appeal No. 1, defendant appeals from an order denying,
wi t hout prejudice to renew follow ng additional discovery, his notion
for summary judgnment dism ssing the conplaint against him |n appea

No. 2, defendant appeals from an order denying his notion seeking to
settle the record on appeal by excluding plaintiff’s nmenorandum of | aw
t heref rom

Addressing first the order in appeal No. 2, we conclude that
plaintiff’s menorandum of |aw was properly included in the record on
appeal, but only for the limted purpose of determ ning whet her
certain of plaintiff’s contentions are preserved for our review (see
Matter of Lloyd v Town of G eece Zoning Bd. of Appeals [appeal No. 1],
292 AD2d 818, 818-819, |v dismssed in part and denied in part 98 Ny2d
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691, rearg denied 98 NY2d 765). The nenorandum of | aw otherwise is
not properly before us, however, inasmuch as it is well settled that
“[ulnsworn all egations of fact in [a] nenorandum of |aw are w t hout
probative val ue” (Zawatski v Cheektowaga- Maryval e Uni on Free Schoo
Dist., 261 AD2d 860, |v denied 94 NY2d 754). W therefore nodify the
order in appeal No. 2 accordingly.

Wth respect to the order in appeal No. 1, we concl ude that
Suprene Court erred in denying defendant’s notion. Labor Law 8§ 240
(1) and 8 241 (6) both exenpt fromliability “owners of one[-] and
two-famly dwellings who contract for but do not direct or control the
wor k” (see Pfaffenbach v Nemec, 78 AD3d 1488). In support of his
noti on, defendant established as a matter of |aw that he did not
direct or control plaintiff’s work, and in response plaintiff failed
to raise an issue of fact (see generally Zuckerman v City of New York

49 Ny2d 557, 562). “ ‘Wiether an owner’s conduct anmounts to directing
or controlling depends upon the degree of supervision exercised over
t he met hod and manner in which the work is perfornmed” " (Ganbee v

Dunford, 270 AD2d 809, 810; see Affri v Basch, 13 Ny3d 592, 596;
Burnett v Waterford Custom Hones, Inc., 41 AD3d 1216, 1217). “There
is no direction or control if the owner inforns the worker what work
shoul d be perforned, but there is direction and control if the owner
speci fies how that work shoul d be perforned” (Ganbee, 270 AD2d at 810
[ enphasi s added]).

Here, although defendant instructed plaintiff to cut down the
tree linmb in question and told himto cut the linb at its base, there
is no evidence that defendant told plaintiff howto performthat task,
nor did defendant provide plaintiff with any tools or equipnment (see
generally Affri, 13 Ny3d at 596). |In fact, it is undisputed that
def endant was inside the house when plaintiff fell. The nmere fact
t hat defendant told plaintiff that he wanted the linb cut at its base,
rat her than where plaintiff initially had begun to cut the |linb, does
not subject himto liability under Labor Law § 240 (1) or § 241 (6)
(see Affri, 13 NY3d at 596). Indeed, we conclude that this case is
anal ogous to Schultz v Noeller (11 AD3d 964, 965), wherein we held
that the honeowner’s directive concerning where to install electrica
outlets and switches, but not howto install them did not constitute
the requisite direction or control over the manner or nethod of the
injured plaintiff’'s work to render the honmeowner |iable under sections
240 (1) or 241 (6).

We further reject plaintiff’s contention that there is an issue
of fact whether defendant was having the work done at his house for
comerci al purposes, which would al so render the honmeowner exenption
i napplicable (see generally D neen v Rechichi, 70 AD3d 81, |v denied
14 NY3d 703). Although plaintiff submtted evidence that defendant
was having his roof repaired upon the advice of a realtor who intended
to list the property for sale, defendant was residing in the house at
the tinme of the accident, and thus the house remai ned his “dwelling”
within the neaning of Labor Law 8§ 240 (1) and 8§ 241 (6) (cf. Truppi v
Busciglio, 74 AD3d 1624; Lenda v Breeze Concrete Corp., 73 AD3d 987,
989). Wiere, as here, the work “directly relates to the residentia
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use of the home, even if the work al so serves a commercial purpose,
[the] owner is shielded by the honeowner exenption fromthe absol ute
l[iability” of sections 240 (1) and 241 (6) (Bartoo v Buell, 87 Ny2d
362, 368; see Cansdale v Conn, 63 AD3d 1622).

Wth respect to the common-1|aw negli gence cause of action, which
both parties construe as also asserting a violation of Labor Law 8§
200, we conclude that the court should have al so granted that part of
defendant’s notion for sunmary judgnment dism ssing that cause of
action. Defendant established as a matter of |aw that he did not
exerci se supervisory control over plaintiff’s work and that he neither
created nor had actual or constructive notice of the allegedly
dangerous condition that caused the accident, and plaintiff failed to
rai se an issue of fact (see Karcz v Klewin Bldg. Co., Inc., 85 AD3d
1649, 1651-1652; Tal bot v Jetview Props., LLC, 51 AD3d 1396, 1397).

Finally, we note that, although the court deni ed defendant’s
notion w thout prejudice to renew foll ow ng conpl etion of discovery,
depositions had in fact been conpleted, and the only itens of
di scovery still outstanding were the witten contract between
def endant and the contractor, and the |isting agreenent between
defendant and his realtor. Because there is no indication on the
record before us that either docunent would be relevant to the
di spositive issues of whether defendant is |iable under the Labor Law
or for comon-| aw negli gence, we conclude that neither docunment woul d
reveal “facts essential to justify opposition” to the notion (CPLR
3212 [f]). Thus, the court should have granted defendant’s notion
even t hough def endant had not yet produced the requested docunents.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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ET AL., DEFENDANTS.
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KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (NANCY A. LONG OF COUNSEL),
FOR DEFENDANT- APPELLANT.

BARRY J. DONCHUE, TONAWANDA, FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered March 8, 2011 in a personal injury action. The
order settled the record on appeal froman order entered October 25,
2010.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the aw by granting in part the notion of
def endant Frederick E. Roneker, Jr. to settle the record on appeal and
including plaintiff’s nmenorandum of |aw therein for the sol e purpose
of determ ning whether certain of plaintiff’s contentions are
preserved for our review and as nodified the order is affirmed w thout
costs.

Same Menorandum as in Byrd v Roneker ([appeal No. 1] _ AD3d
[ Dec. 30, 2011]).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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ERI C ROTHFUSS AND LORA ANN ROTHFUSS,
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\% ORDER

ERI E AND NI AGARA | NSURANCE ASSCCI ATI ON,
DEFENDANT- APPELLANT- RESPONDENT.

ERNEST D. SANTORO, ESQ, P.C., ROCHESTER (ERNEST D. SANTORO CF
COUNSEL), FOR DEFENDANT- APPELLANT- RESPONDENT.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (CHRI STI NA F. DEJOSEPH OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal from a judgnent (denom nated order) of
the Suprene Court, Mnroe County (Evelyn Frazee, J.), entered Novenber
1, 2010. The judgnent, anong other things, adjudged that plaintiffs
suffered a | oss covered under the terms of the policy of insurance
i ssued by defendant.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered July 14, 2010. The judgnent convicted
def endant, upon a jury verdict, of crimnal sexual act in the first
degree (three counts), predatory sexual assault (two counts),
attenpted rape in the first degree and robbery in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of, inter alia, three counts of crimnal sexual
act in the first degree (Penal Law 8§ 130.50 [1]), arising fromhis
sexual assault of a woman whom he grabbed off the street and dragged
into an alley. W reject defendant’s contention that County Court
erred in denying his notion for a mstrial based on the testinony of a
police detective at trial that defendant asked for an attorney when
guestioned by the police. Although that testinony was inproper, it is
clear fromthe record that it was not intentionally elicited by the
prosecutor (cf. People v Morrice, 61 AD3d 1390, 1391). In addition,
the court pronptly sustained defense counsel’s objections and gave
appropriate curative instructions. Under the circunstances of this
case, we conclude that the court’s curative instructions were
sufficient to alleviate any prejudice to defendant as a result of the
detective’'s unsolicited testinony (see People v Pierre, 37 AD3d 1172,
| v deni ed 8 NY3d 989; see al so People v Nicholas, 286 AD2d 861, 862,
affd 98 NY2d 749; People v Cark, 281 AD2d 947, |v denied 96 Ny2d
860) .

Def endant’ s further contention that he was denied a fair tria
based on the prosecutor’s comment during summati on regardi ng the
failure of defendant to testify is not preserved for our review,

i nasmuch as defense counsel requested either a mstrial or a curative
instruction with respect to that comment and made no further objection
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when the requested instruction was given. “Under [those]

ci rcunstances, the curative instruction[] nust be deened to have
corrected the error to the defendant’s satisfaction” (People v Heide,
84 NY2d 943, 944).

Finally, we reject defendant’s contention that the court erred in
failing to conduct a Frye hearing concerning the admssibility of the
DNA results obtained through the “AnpFI STR M ni Filer PCR Anplification
Kit for DNA Analysis” (hereafter, MniFiler test). Prior to trial,
the court held a hearing at which a DNA expert called by the People
testified without contradiction that the MniFiler test is sinply a
nore advanced form of traditional polynerase chain reaction/short
tandem repeat testing, which this Court and ot hers have | ong
recogni zed as havi ng gai ned general acceptance in the scientific
community (see People v Fontanez, 278 AD2d 933, 935, |Iv denied 96 Ny2d
862; People v Hall, 266 AD2d 160, |v denied 94 Ny2d 901, 948; People v
Ham | ton, 255 AD2d 693, 694, |v denied 92 Ny2d 1032). 1In addition,
the court properly determ ned that defendant’s challenges to the
results of the MniFiler test went to the weight of that evidence, not
its adm ssibility (see generally People v Wesley, 83 Ny2d 417, 429;
Peopl e v Hayes, 33 AD3d 403, 404, |v denied 7 NY3d 902).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal froman order of the Famly Court, Jefferson County
(Richard V. Hunt, J.), entered Septenber 13, 2010 in a proceedi ng
pursuant to Fam |y Court Act article 6. The order, anobng other
t hi ngs, awarded petitioner increased visitation with the subject
chi |l d.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order granting
petitioner father’s petition seeking to nodify a prior order of
custody and visitation entered upon the father’s default by awardi ng
himincreased visitation with the parties’ child. W affirm The
not her’s contention that Famly Court inproperly shifted the burden of
proof by requiring her to establish that the father was not entitled
to “standard” visitation is unpreserved for our review. The nother
did not object to the court’s nmultiple statenments concerning the
burden of proof and, indeed, the nother’'s attorney agreed with the
statenent of the court that the nother bore the burden of proof (see
Matter of Smith v Smith, 308 AD2d 592; see generally CPLR 5501 [a]).
The nother also failed to preserve for our review her contention that
the father failed to establish a change of circunstances warranting
review of the prior order (see Matter of Deegan v Deegan, 35 AD3d
736). Notably, the nother did not nove to dismss the father’s
petition at the close of his proof or at the conclusion of the hearing
on that ground. |In any event, the nother’s contentions are w thout
merit.

W reject the nother’s further contention that the court erred in
precluding testinony relevant to the determ nation with respect to the
child s best interests. Contrary to the contention of the nother, the
court did not preclude her testinony concerning the father’s all eged
attenpted suicide in 2004 on the ground that it was too renote.
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Rat her, the court specifically permtted such testinony over the
father’s objection, but it advised the nother that such testinony was
not relevant to the best interests of the child in the absence of

evi dence concerning the father’s recent nental health issues. The
court also permitted the nother to testify, again over the father’s
objection, that the father struck her in 2001, although the court

advi sed the nother that it was “nore interested inthe . . . five or
six years” prior to the hearing in 2010. Wth respect to the nother’s
testinmony concerning various verbal altercations between the parti es,
we conclude that the court did not abuse its discretion in limting
such testinony inasnuch as the court was well aware of the parties’
acrinmoni ous rel ationship, which was evident during the two years of
proceedi ngs prior to the hearing (see generally Matter of Cool v

Mal one, 66 AD3d 1171, 1173). Any further testinony concerning the
parties’ acrinonious relationship would have been cumnul ative (see
Matter of Kubista v Kubista, 11 AD3d 743, 745).

Finally, the nother failed to preserve for our review her further
contention that the court erred in failing to order a psychol ogi cal or
soci al evaluation of the father inasnuch as she did not request such
an evaluation, and there is no indication in the record that the court
shoul d have sua sponte ordered such an evaluation (see Matter of Henry
v Caye, 9 AD3d 878; see generally Matter of Tracy v Tracy, 309 AD2d
1252; Matter of Nunnery v Nunnery, 275 AD2d 986, 987).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered January 25, 2010 in a proceedi ng pursuant to
Soci al Services Law 8 384-b. The order, anobng ot her things,
transferred custody and guardi anship of the subject child to
petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order term nating
his parental rights with respect to his child on the ground of
per mmnent negl ect and transferring custody and guardi anship of the
child to petitioner. The father failed to preserve for our review his
contention that the adm ssion in evidence of his records froma drug
treatnent facility violated 42 USC § 290dd-2, inasnuch as the father
failed to object on that ground. In any event, “absent evidence that
[the father] was treated by a facility ‘conducted, regul ated, or
directly or indirectly assisted by any departnent or agency of the
United States,’ the federal statute does not apply” (L. T. v Teva
Pharnms. USA, Inc., 71 AD3d 1400, 1401), and the father presented no
such evidence. 1In addition, such records are subject to disclosure in
negl ect proceedi ngs where, as here, there is “ *good cause’ ” for the
di scl osure (Matter of Kennedie M, 89 AD3d 1544), which clearly exists
in this case.

We reject the father’s further contention that his drug treatnent
records were inadm ssible because they were not properly certified
pursuant to Famly Court Act 8 1046. That statute does not apply to
proceedings to term nate parental rights pursuant to Social Services
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Law 8§ 384-b (see Matter of Departnent of Social Servs. v Wal eska M,
195 AD2d 507, 510, Iv denied 82 Ny2d 660). In any event, the records
were properly certified pursuant to CPLR 4518 (see generally Matter of
Leon RR, 48 Ny2d 117, 122-123). W also conclude that Fam |y Court
properly admtted in evidence the famly services progress notes
relating to the father and the child s nother, whose parental rights
with respect to the child were also termnated. Petitioner properly
laid a foundation for the adm ssion in evidence of those notes through
the testinony of its caseworker. Finally, contrary to the father’s
contention, we conclude that petitioner established “by clear and
convincing evidence that it . . . fulfilled its statutory duty to
exercise diligent efforts to strengthen the parent-child relationship
and to reunite the famly” (Matter of Sheila G, 61 Ny2d 368, 373).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprenme Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 13, 2010. The order
denied the application of plaintiff for |eave to serve a late and
amended notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the application is
granted upon condition that the proposed anmended notice of claimis
served within 20 days of the date of entry of the order of this Court.

Menorandum  Plaintiff, an enpl oyee of defendant Town of
Wheatfield, initially served a notice of claimalleging that she had
been subjected to, inter alia, harassnment, retaliation and a hostile
wor k envi ronnment begi nni ng on “Decenber 4, 2009 and conti nui ng
thereafter.” Follow ng the hearing conducted pursuant to Genera
Muni ci pal Law 8 50-h, plaintiff sought |eave to anmend the notice of
claimto reflect that the conduct conpl ai ned of began on May 29, 2009,
and she al so sought | eave to serve the anmended notice of claimas a
|ate notice of claim Suprenme Court denied plaintiff’s application
based upon her failure to offer a reasonabl e excuse for failing to
serve a tinely notice of claimw th respect to the incidents begi nning
on May 29, 2009.

“Al t hough courts are vested with broad discretion in deternining
whet her to grant an application for | eave to serve a |late notice of
claim” we conclude that the court abused its discretion in denying
plaintiff’s application (Hale v Webster Cent. School Dist., 12 AD3d
1052, 1052). Plaintiff established that defendants received actua
notice of the first incidents upon which the claimis based in a
timely manner in June 2009, and “defendants have nmade no
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particul ari zed or persuasive showi ng that the delay caused them
substantial prejudice” (Wtzel Servs. Corp. v Town of Amherst, 207
AD2d 965; see Matter of Hall v Madi son-Oneida County Bd. of Coop.
Educ. Servs., 66 AD3d 1434). Thus, plaintiff's failure to offer a
reasonabl e excuse for the delay in filing a notice of claimwth
respect to the incidents comrencing May 29, 2009 “ ‘is not fatal
where, as here, actual notice was had and there is no conpelling
showi ng of prejudice to [defendants]” (Matter of Henderson v Town of
Van Buren, 281 AD2d 872, 873). W therefore reverse the order and
grant plaintiff’s application upon condition that the proposed anmended
notice of claimis served within 20 days of the date of entry of the
order of this Court.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Oswego County (Norman W Seiter, Jr., J.), entered Decenber 16,
2010 in a proceeding pursuant to CPLR article 75. The order and
j udgnment, anong ot her things, granted the petition to conpel
arbitration

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously affirmed w thout costs.

Menmor andum  Respondent appeals from an order and judgnent
granting the petition pursuant to CPLR article 75 to conpel
arbitration and denyi ng respondent’s cross notion to stay arbitration,
relief also sought in a counterclaim Petitioner is the president of
the OGswego C assroom Teachers Associ ation (hereafter, Association),
the coll ective bargai ning agent for teachers and certain other
enpl oyees of respondent. The Association filed a grievance when
respondent assigned an additional instructional class to teachers for
t he 2010- 2011 school year, and it subsequently demanded arbitration.
Respondent sought a stay of arbitration on the ground that the
gri evance was not arbitrable. 1In the alternative, respondent sought a
determ nation that any arbitration would be advisory in nature.
Contrary to respondent’s contention, Suprene Court properly granted
the petition and denied the cross notion.

Wiere, as here, the collective bargai ning agreenent (CBA)
contains a broad arbitration clause, our determ nation of
arbitrability is limted to “whether there is a reasonabl e
rel ati onship between the subject matter of the dispute and the genera
subject matter of the CBA" (Matter of Board of Educ. of Watertown City
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School Dist. [Watertown Educ. Assn.], 93 NY2d 132, 143; see Matter of
Ni agara Frontier Transp. Auth. v Niagara Frontier Transp. Auth.
Superior Oficers Assn., 71 AD3d 1389, 1390, |v denied 14 NY3d 712).
The CBA defines a “[g]rievance” as “any cl ainmed violation,

m sinterpretation or inequitable application of [the CBA] or existing
Board [of Education] policies relating to salaries, hours and working
conditions of the teachers . . . .” Pursuant to the CBA a grievance
may be submitted to arbitration if it remains unresolved after the
third stage of the grievance procedure. The Association alleged that
respondent’ s assi gnment of an additional instructional class violated
Article VI1l, sections A and D of the CBA, which govern, inter alia,
teaching | oad and cl ass sizes. |Indeed, disputes concerning the CBA
provi sions at issue are specifically listed as arbitrable matters
under the fourth stage of the grievance procedure.

Respondent contends, however, that other provisions of the CBA
specifically exclude the instant grievance fromarbitration. W
reject that contention. Pursuant to the grievance procedure set forth
in the CBA, “the term ‘grievance’ shall not apply to any matter as to
which (1) the nethod of reviewis prescribed by law, or rules or
regul ation having the force or effect of law or (2) the Board [of
Education] is without authority to act.” Contrary to respondent’s
contention, the fact that the Conm ssioner of Education has
pronul gated regul ati ons pertaining to teacher class |oads (see 8 NYCRR
100.2 [i]) does not exclude that subject fromthe scope of arbitration
under the CBA (see Board of Educ. of City of N Y. v daubnman, 53 NY2d
781, 782-783; Matter of County of Chautauqua v CGvil Serv. Enpls.
Assn., Local 1000, AFSCME, AFL-CI O 26 AD3d 843, nod on ot her grounds
8 NY3d 513). Further, although Education Law 8§ 310 permts any
aggrieved party to appeal by petition to the Conm ssioner of
Education, that statute does not nmandate a particular nmethod of review
and does not preclude subm ssion of disputes concerning teacher class
| oads to arbitration (see G aubman, 53 Ny2d at 783; see generally
Matter of Board of Educ., Commack Union Free School Dist. v Anbach, 70
NY2d 501, 508-509, cert denied 485 US 1034).

Respondent al so contends that the grievance is not arbitrable
based on a provision of the CBA pursuant to which an “arbitrator shal
have no power to add to, subtract from or change any of the
provi sions of [the CBA]; nor to render any decision [that] conflicts
with a law, regulation, directive, or other obligation upon
[respondent]; nor to inply any obligation upon [respondent that] is
not specifically set forth in [the CBA].” It is well established,
however, that such | anguage does not “circunscribe the otherw se broad
contractual definition of arbitrable grievances” in the CBA but,
rather, it is “intended only as a set of instructions to the
arbitrator to guide himJ[or her] as to the types of renedies he [or
she] is permtted to fornmulate once he [or she] has interpreted and
applied the substantive provisions of the agreenent” (Board of Educ.
of Lakel and Cent. School Dist. of Shrub Cak v Barni, 49 Ny2d 311
315). Inasmuch as “it cannot be assunmed in advance of arbitration
that the arbitrator will exceed his [or her] powers as delimted in
the [CBA], the restrictive |l anguage in the arbitration clause cannot
be cited as a ground for staying arbitration” (id.; see Matter of
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Board of Educ. of Gowanda Cent. School D st. [Gowanda Cent. Schoo
Non- Teachi ng Personnel Assn.], 202 AD2d 1048; WMatter of Marcellus
Cent. School Dist. [Marcellus School Of. Personnel Assn.], 177 AD2d
935).

Contrary to the further contention of respondent, the court
properly denied its cross notion seeking a determ nation that any
arbitration would be advisory in nature. It is for the arbitrator,
not the court, to interpret the substantive aspects of the CBA,

i ncl udi ng whether an arbitration award i s binding or advisory (see
generally Matter of United Fedn. of Teachers, Local 2, AFT, AFL-CIO v
Board of Educ. of Gty School Dist. of City of N Y., 1 NY3d 72, 82-83;
Board of Educ. of Watertown City School Dist., 93 Ny2d at 142).

Finally, petitioner did not abandon its right to arbitrate the
grievance by filing a notice of claimw th the Public Enpl oynent
Rel ati ons Board concerning an i nproper practice charge (see generally
Matter of County of Suffolk v Novo, 96 AD2d 902).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Court of Clains (Jerem ah J.
Moriarty, 111, J.), dated Novenber 26, 2010 in a personal injury
action. The judgnment determ ned defendant to be 100% | i abl e pursuant
to Labor Law 8§ 240 (1) and 8§ 241 (6).

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Mermorandum O ai mant conmenced this Labor Law and comon-| aw
negl i gence acti on seeking damages for injuries he sustained when a
| arge “skid box” containing concrete debris slid off of a forklift and
struck him Following the liability portion of a bifurcated trial,
the Court of Cains determ ned that defendant, the property owner, was
liable for claimant’s injuries pursuant to Labor Law 8 240 (1) and 8
241 (6). Defendant contends that the court should have applied the
fal sus in uno doctrine and discredited claimant’s trial testinony
concerning the way in which the accident occurred because that
testinmony differed in some respects fromclainmant’s deposition
testinmony. W reject that contention. The falsus in uno doctrine
permts a factfinder to disregard entirely the testinony of a wtness
who has willfully testified falsely with respect to any nmaterial fact.
The doctrine, however, is “not mandatory,” and the court is free to
credit any part of a witness's testinony that it deens true and
di sregard what it deens false (People v Johnson, 225 AD2d 464, 464,
see Accardi v Cty of New York, 121 AD2d 489, 490-491). The
i nconsi stencies identified by defendant are not so significant as to
render claimant’s trial testinony incredible as a matter of |aw, and
the court’s determnation to credit that testinony, at least in part,
is entitled to deference (see Ring v State of New York, 8 AD3d 1057,
I v denied 3 NY3d 608; Concalves v State of New York, 1 AD3d 914; see
generally Northern Westchester Professional Park Assoc. v Town of
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Bedf ord, 60 NY2d 492, 499). W note that claimant’s trial testinony
was consistent with that of the other w tnesses who were present when
t he acci dent occurred.

Def endant further contends that Labor Law 8 240 (1) is
i nappl i cabl e because there was no significant height differentia
bet ween the skid box and the platformonto which it fell, where
claimant was working at the time of the accident. W reject that
contention. The “core prem se” of our Labor Law § 240 (1)
jurisprudence is “that a defendant’s failure to provide workers with
adequate protection fromreasonably preventable, gravity-rel ated
accidents will result in liability” (WIlinski v 334 East 92nd Hous.
Dev. Fund Corp., 18 NY3d 1, 4). Here, simlar to the plaintiff in
Wlinski, claimant “suffered harmthat ‘flowed] directly fromthe
application of the force of gravity’ ” to the object that struck him
(id.). Moreover, “the single decisive question is whether plaintiff’s
injuries were the direct consequence of a failure to provide adequate
protection against a risk arising froma physically significant
el evation differential” (Runner v New York Stock Exch., Inc., 13 NY3d
599, 603), and the experts who testified on behalf of both parties
agreed that the failure to use a protective device to secure the skid
box to the forklift was inproper. Although the skid box fell only one
or two feet before it struck claimant, in Iight of the weight of the
skid box and its contents, as well as the potential harmthat it could
cause, it cannot be said that the elevation differential was de
mnims (see id. at 605).

We al so reject defendant’s contention that the court erred in
determning that it was |iable under Labor Law 8 241 (6). The section
241 (6) cause of action was based on an alleged violation of 12 NYCRR
23-2.1 (b), pursuant to which “[d]ebris shall be handl ed and di sposed
of by nmethods that will not endanger any person enployed in the area
of such disposal or any person lawfully frequenting such area.” W
have previously held that 12 NYCRR 23-2.1 (b) is sufficiently specific
to support liability under section 241 (6) (see Col eman v | SG
Lackawanna Servs., LLC, 74 AD3d 1825; Kvandal v Westm nster Presbyt.
Socy. of Buffalo, 254 AD2d 818). It is undisputed that clainmant was
injured while in the process of renoving debris and, contrary to
defendant’s contention, it is not necessary for claimnt to have been
struck by debris for the regulation to apply (see Col eman, 74 AD3d
1825). In any event, the record contains evidence that claimant was
in fact struck by debris that fell out of the skid box, in addition to
t he skid box itself.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Kenneth R Fisher, J.), entered August 4, 2010 in a
breach of contract action. The order denied in part the notion of
def endant for sunmary judgnment and denied plaintiff’s cross notion for
summary j udgnent .

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied that part of defendant’s notion for summary judgnent
dism ssing the first cause of action to the extent that it sought
consequenti al danmages is unaninously dism ssed and the order is
nodi fied on the |law by granting those parts of defendant’s notion for
summary judgnent dism ssing the first cause of action except to the
extent that it sought consequential damages and for summary judgnent
on the counterclaimin the amount of $108, 000 plus prejudgnent
interest and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff commenced this action seeki ng damages
resulting fromdefendant’s all eged breach of a contract for a water
mai n installation project. By the order in appeal No. 1, Suprene
Court granted those parts of defendant’s notion for summary judgnent
di sm ssing the second through fourth causes of action, denied those
parts of defendant’s notion for summary judgnent dism ssing the first
cause of action, for breach of the inplied covenant of good faith and
fair dealing, and for summary judgnent on the counterclaim for
I i qui dat ed damages and attorneys’ fees, and denied plaintiff’s cross
nmotion for summary judgnent on the anended conplaint. W note that,
al t hough the court did not address that part of the notion for sunmmary
j udgnment on the issue of consequential damages, the failure to rule on
that part of the notion is deened a denial thereof (see Brown v U S.



- 2- 1371
CA 11-01067

Vanadi um Corp., 198 AD2d 863, 864). In appeal No. 2, defendant noved
for leave to reargue only that part of its notion for sunmary judgment
determning that plaintiff was contractually precluded from seeking
consequenti al danmages. The court granted the notion for |eave to
reargue and, upon reargunent, the court noted that only that part of
its prior order concerning the first cause of action was at issue, and
it concluded that defendant was not entitled to summary judgnent on
the i ssue of consequential damages. W note at the outset that
defendant’ s appeal fromthe order in appeal No. 1 nust be di sm ssed
with respect to the issue of consequential damages inasnuch as it was
superseded by the order in appeal No. 2 (see Loafin’ Tree Rest. v
Pardi [appeal No. 1], 162 AD2d 985).

W agree with defendant in each appeal that the first cause of
action, for breach of the inplied covenant of good faith and fair
deal i ng, nust be dism ssed. W therefore nodify the order in each
appeal accordingly. W conclude that the first and second causes of
action are duplicative inasnuch as they both all ege that defendant
breached the contract in question by interfering with subcontractors
and refusing to grant appropriate extensions, thus preventing
plaintiff fromconpleting the contract in a tinmely manner (see New
York Univ. v Continental Ins. Co., 87 NY2d 308, 319-320; Hassett v New
York Cent. Mut. Fire Ins. Co., 302 AD2d 886; see generally Bass v
Sevits, 78 AD2d 926, 927). W note that the allegations underlying
the first cause of action occurred prior to a witten anmendnent to the
contract whereby defendant granted plaintiff an extension. Wth
respect to defendant’s interference and failure to grant an additiona
extension follow ng that amendnent, as alleged in the second cause of
action, defendant nmet its initial burden on the notion and plaintiff
failed to submit evidence sufficient to raise a triable issue of fact
whet her an additional extension was requested in witing as required
by the contract (see generally Zuckerman v City of New York, 49 Ny2d
557, 562). Further, the parties’ prior conduct in requesting and
granting an extension to the contractual tinme limt in witing belie
the contention of plaintiff that the contract’s requirenments with
respect thereto were waived (see Phoenix Corp. v UW Mrx, Inc., 64
AD3d 967, 969-970; Charles T. Driscoll Masonry Restoration Co., Inc. v
County of U ster, 40 AD3d 1289, 1291-1292). In light of our
conclusion that defendant is entitled to summary judgnent di sm ssing
the amended conplaint inits entirety, the issue whether plaintiff is
entitled to consequential danmages is noot.

Contrary to plaintiff’s contention on its cross appeal in appea
No. 1, the court properly granted those parts of defendant’s notion
for summary judgnent dismssing the third cause of action, for
prom ssory estoppel, and the fourth cause of action, for unjust
enrichment. W further conclude that plaintiff failed to establish
that facts essential to justify opposition to the notion were in the
excl usi ve possession of defendant (see Santangelo v Fluor Constructors
Intl., 266 AD2d 893).

We al so agree with defendant in appeal No. 1 that the court erred
in denying that part of its notion for summary judgnent on the
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counterclaim There is no triable issue of fact with respect to
defendant’s entitlenment to |iquidated danmages cal cul ated fromthe
original contractual conpletion date of August 1, 2002, inasnuch as
the contractual anendnent expressly reserved defendant’s right to

t hose danmages. Further, although defendant entered into a rel ease
agreenent pursuant to which plaintiff’'s surety would assess only
$75,000 in liquidated damages agai nst the performnce bond issued by
it, defendant expressly reserved its right to seek the renmi nder of

| i qui dated damages fromplaintiff. W therefore further nodify the
order in appeal No. 1 by granting that part of defendant’s notion for
sumary judgnent on the counterclaimin the anount of $108, 000 pl us
prej udgnent interest, constituting the remai nder of |iquidated damages
owed followi ng the surety’s paynment of $75,000 (see generally CPLR
5001 [a]). The renmining contentions of defendant in appeal No. 1 are
noot .

Finally, we note that plaintiff abandoned any challenge to the
order in appeal No. 2 inasrmuch as it failed to raise any contentions
with respect to the only part of the order by which plaintiff is
aggri eved (see CPLR 5511), i.e., that part denying its request for
costs and attorneys’ fees associated with the notion (see Ci esinski v
Town of Aurora, 202 AD2d 984).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Kenneth R Fisher, J.), entered January 4, 2011 in a
breach of contract action. The order, anong other things, granted the
notion of defendant for | eave to reargue and upon reargunent adhered
toits prior ruling on defendant’s notion for sunmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of defendant’s
notion for summary judgnent dismssing the first cause of action to
the extent that it sought consequential damages and as nodified the
order is affirmed w thout costs.

Sanme Menorandumas in Uility Servs. Contr. v Monroe County Water
Auth. ([appeal No. 1] _ AD3d ___ [Dec. 30, 2011]).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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ELI UD BENNETT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
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Appeal from an order of the Suprene Court, Monroe County (Frank
P. Ceraci, Jr., A J.), entered March 19, 2010. The order determn ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). Defendant failed to preserve for our
review his contention that he was entitled to a downward departure
fromhis presunptive risk |evel (see People v Cark, 66 AD3d 1366, |v
denied 13 NY3d 713; People v Ratcliff, 53 AD3d 1110, Iv denied 11 Ny3d
708). In any event, we reject that contention inasnuch as “defendant
failed to present clear and convincing evi dence of speci al
circunstances justifying a downward departure” (People v Regan, 46
AD3d 1434, 1435).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal froma judgnent of the Wom ng County Court (Mark H. Dadd,
J.), rendered July 29, 2010. The judgnment convicted defendant, upon a
nonjury verdict, of assault in the second degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting himfollowng a
nonjury trial of two counts of assault in the second degree (Penal Law
§ 120.05 [3]), defendant contends that he was deprived of his right to
testify before the grand jury (see CPL 190.50). W reject that
contention. Approximately three nonths after defendant was invol ved
in an altercation with correction officers at Attica Correctiona
Facility and before any crimnal charges were filed agai nst him
def endant was visited at another correctional facility by a police
i nvestigator who attenpted to interview himabout the altercation at

Attica. Defendant told the investigator, “lI have nothing to say at
this time. Also at this time | request an attorney and to be present
at any crimnal proceedings or hearings if any take place.” An

indictment was later filed agai nst defendant, charging himwth
various crines arising fromthe incident at Attica, including the two
counts of felony assault of which he was |later convicted. It is

undi sputed that defendant was not advised of the grand jury
presentation and thus did not testify before the grand jury.

CPL 190.50 (5) (a) provides a defendant with the right to testify
before the grand jury “if, prior to the filing of any indictnent
in the matter, he serves upon the district attorney of the county a
witten notice nmaking such request. " "In order to preserve his
or her statutory pretrial rights, including the right to testify
before the [g]rand [j]ury, a defendant nust assert them ‘at the tine
and in the manner that the Legislature prescribes’ ” (People v G een,
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187 AD2d 528, |Iv denied 81 Ny2d 840, quoting People v Lawence, 64
NY2d 200, 207). The requirenents of CPL 190.50 are to be “strictly
enforced” (People v Madsen, 254 AD2d 152, 153, |v denied 92 Ny2d 1035;
see People v Yon, 300 AD2d 1127, |v denied 99 NY2d 621). Here, we
concl ude that defendant’s statement to the police investigator was not
sufficient to invoke his right to testify before the grand jury under
CPL 190.50. The statenent was not in witing, it was not served upon
the District Attorney, and defendant nerely asserted that he wi shed to
be present at any proceedings but did not expressly request to testify
before the grand jury. |In addition, because defendant was not
arraigned “in a local crimnal court upon a currently undi sposed of
felony conplaint” (CPL 190.50 [5] [a]), the People had no obligation
to i nform defendant of the grand jury presentation (see People v

Mat his, 278 AD2d 803, |v denied 96 NY2d 785).

We al so reject defendant’s contention that the verdict is against
t he wei ght of the evidence based on inconsistencies in the testinony
of the various correction officers who testified against himat trial.
View ng the evidence in light of the elenments of the crinmes in this
nonjury trial (see People v Danielson, 9 NY3d 342, 349), and affording
appropriate deference to the court’s credibility determ nations (see
People v HIl, 74 AD3d 1782, |v denied 15 NY3d 805), we concl ude that
t hose inconsistencies are not so substantial as to render the verdict
agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 NY2d 490, 495). Finally, although the appeal by defendant fromthe
j udgnment convicting himof the predicate conviction upon which his
adj udi cation as a second felony offender is based remai ns pendi ng, we
neverthel ess reject his contention that the court could not use that
conviction as the basis for that adjudication. |In the event that the
judgnment is reversed on appeal, defendant nmay then nove to set aside
his sentence herein pursuant to CPL 440.20 (see People v Main, 213
AD2d 981, |v denied 85 NY2d 976).

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered January 12, 2009. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree and assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon a
jury verdict, of crimnal possession of a weapon in the second degree
(Penal Law 8 265.03 [1] [b]) and assault in the second degree (8
120.05 [2]), defendant contends that his statenents to the police to
the effect of “I’lIl show you the gun,” made after he had i nvoked his
right to counsel, were not spontaneous and shoul d have been
suppressed. W reject that contention. Although defendant did not
specifically contend before Suprenme Court that it had applied the
incorrect legal standard in concluding that his statenents were
spont aneous and thus that his right to counsel was not thereby
violated, we note that “the violation of the right to counsel may be
raised for the first time on appeal” (People v Wetstone, 281 AD2d
904, |v denied 96 Ny2d 909; see People v Sierra, 85 AD3d 1659, 1660).
Nevert hel ess, “we conclude that the statenments were spontaneous
i nasmuch as ‘they were in no way the product of an interrogation
environment [or] the result of express questioning or its functiona
equivalent’” ” (Sierra, 85 AD3d at 1660, quoting People v Harris, 57
NY2d 335, 342, cert denied 460 US 1047 [internal quotation nmarks
omtted]; see People v Rivers, 56 Ny2d 476, 479-480, rearg denied 57
NY2d 775). Thus, the court properly refused to suppress defendant’s
statenents based on the alleged violation of his right to counsel (see
Peopl e v Cascio, 79 AD3d 1809, 1811, |v denied 16 NY3d 893).

Def endant further contends that his consent to the search that
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yi el ded the gun and ammunition was invalid because it was provided in
t he absence of counsel, and thus that the search was unlawful. Even
assum ng, arguendo, that we agree with defendant, we nevert hel ess
conclude that the error is harm ess. |Indeed, there is no reasonabl e
possibility that the constitutional error in failing to suppress the
gun and the amunition m ght have contributed to the conviction, and
thus the error is harnl ess beyond a reasonabl e doubt (see People v
Crimmns, 36 Ny2d 230, 237). In view of our determ nation, we do not
reach defendant’s further related contention that the doctrine of

i nevi tabl e discovery is inapplicable.

Def endant failed to preserve for our review his contentions that
the police | acked probable cause to arrest himand that his
statenents, the gun, and the amrunition shoul d have been suppressed as
t he product of an unlawful arrest (see People v Johnson, 60 AD3d 695,
| v denied 12 Ny3d 916; People v Johnson, 52 AD3d 1286, 1287, |v denied
11 Ny3d 738; People v Hyla, 291 AD2d 928, |v denied 98 NY2d 652).

Def endant al so failed to preserve for our review his contention that

t he suppression hearing testinony of the police officers was patently
tailored to nullify constitutional objections and was incredible as a
matter of law (see CPL 470.05 [2]). W decline to exercise our power
to review those contentions as a matter of discretion in the interest
of justice (see CPL 470.15 [6] [a]).

To the extent that defendant contends that defense counsel was
ineffective for failing to raise the issues of probable cause for his
arrest and the credibility of the police officers’ testinony at the
suppression hearing, we reject that contention because “[t]here can be
no deni al of effective assistance of . . . counsel arising from
[ def ense] counsel’s failure to ‘nmake a notion or argunent that has
little or no chance of success’ ” (People v Caban, 5 NY3d 143, 152,
guoting People v Stultz, 2 NYy3d 277, 287, rearg denied 3 NY3d 702; see
People v McGee, 87 AD3d 1400, 1403; People v Biro, 85 AD3d 1570,

1572) .

Contrary to defendant’s contention, his sentence of a determ nate
termof inprisonment of six years with five years of postrel ease
supervision for his conviction of crimnal possession of a weapon in
the second degree is not unduly harsh or severe. Finally, we reject
defendant’s contention that the inposition of a $5,000 fine was unduly
harsh and severe or an abuse of discretion. “Suprene Court did not
abuse its discretion in inposing a fine to inpress upon defendant the
severity of his conduct” (People v McKenzie, 28 AD3d 942, 943, |v
denied 7 Ny3d 759). Further, it appears fromthe record before us
t hat defendant has the resources to pay a substantial portion of the
fine, despite the appointnment of assigned counsel to represent him
(cf. People v Genboys, 270 AD2d 847, 848; People v Helm 260 AD2d
803).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered Septenber 22, 2006. The judgnent convicted
def endant, upon a jury verdict, of driving while intoxicated and
driving while ability inpaired by drugs and, upon a nonjury verdict,
of aggravated unlicensed operation of a notor vehicle in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
following a jury trial of driving while intoxicated ([DW] Vehicle and
Traffic Law 8§ 1192 [3]) and driving while ability inpaired by drugs
([DWAI'] 8§ 1192 [4]), and convicting him pursuant to a “stipulation,”
of aggravated unlicensed operation of a notor vehicle in the first
degree (8 511 [3] [a]). According to the evidence presented at trial,
two police officers in separate patrol cars observed defendant
operating a notor vehicle while talking on his cellular tel ephone.
They further observed that he was not wearing his seatbelt, and was
i mproperly driving down the mddle of the roadway. When the officers
st opped defendant’s vehicle, defendant pulled into a private driveway
and, in the process of doing so, he struck the curb, drove onto the
|awn, and failed to use his turn signal. Defendant then exited the
vehicl e but was ordered back into the vehicle. He had trouble re-
entering the vehicle, and stated that he was in a lot of pain. The
of ficers detected the odor of alcohol and noticed that defendant’s
eyes were bl oodshot and gl assy and that his speech was sl urred.

Def endant admitted that, approximately one hour prior to the traffic
stop, he drank one beer and took two Vicodin, which were prescribed to
himfor pain. Defendant submtted to several field sobriety tests,
which led the officers to conclude that he was intoxicated by al coho
or inpaired by drugs. Defendant was arrested and refused to submt to
a breathal yzer test or a blood test.
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Def endant contends on appeal that the evidence at trial
established only that he was allegedly inpaired by the conbi ned
effects of al cohol and Vicodin, and that the convictions of DW and
DWAI nmust be reversed because the People failed to present the
requi site evidence of inpairnent by each of the substances separately.
W reject that contention, inasmuch as the evidence presented at tria
is sufficient to establish that he was separately inpaired by al coho
and by drugs.

A conviction of DW under Vehicle and Traffic Law § 1192 (3) nay
be based upon “evidence that [a defendant] failed all his field
sobriety tests, snelled of alcohol, had glassy eyes and slurred his
speech” (People v Scroger, 35 AD3d 1218, |v denied 8 NY3d 950). Here,
the officers found that defendant exhibited all of those traits when
he was pulled over. W thus conclude that the evidence is legally
sufficient to support the DW conviction, exclusive of the evidence
presented in support of the DWAI conviction (see generally People v
Bl eakl ey, 69 Ny2d 490, 495).

Wth respect to the DWAI conviction, the jury had to find that
def endant ingested a drug listed in Public Health Law 8§ 3306, that
def endant operated a notor vehicle, and that his ability to operate
the notor vehicle was inpaired by the drug (see Vehicle and Traffic
Law 88 114-a, 1192 [4]). Here, defendant admtted to the officers
during the traffic stop and he testified at trial that, approximtely
one hour prior to the traffic stop, he ingested two Vicodin. A
pharmaci st testified for the People that Vicodin is also known as
hydr ocodone, and we note that hydrocodone is a drug listed in Public
Health Law 8 3306 (Schedule Il [b] [1] [10]). The pharmacist further
expl ai ned that Vicodin, “or hydrocodone,” is a central nervous system
depressant. W thus conclude that the evidence, i.e., the testinony
of the arresting officers regardi ng defendant’s actions during the
traffic stop, defendant’s adm ssion that he took the Vicodin, and the
testimony of the pharmacist, is legally sufficient to support the DWAI
convi ction, exclusive of the evidence presented in support of the DW
conviction (see generally Bl eakley, 69 NY2d at 495).

Finally, defendant’s challenge to the severity of the sentence is
equally without nmerit, particularly in view of his prior DW
convi cti ons.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered Decenber 22, 2009. The judgnent
convi cted defendant, upon a jury verdict, of course of sexual conduct
against a child in the first degree and endangering the welfare of a
chi |l d.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of course of sexual conduct against a child in
the first degree (Penal Law 8§ 130.75 [1] [b]) and endangering the
welfare of a child (8 260.10 [1]). By its verdict, the jury found
t hat defendant sexually abused his former girlfriend s daughter from
the tinme the child was 8 years old until she was al nost 13 years ol d.
W reject defendant’s contention that he was denied effective
assi stance of counsel based upon, inter alia, defense counsel’s
failure to call a nedical expert to testify regarding the absence of
physi cal evidence of sexual abuse. It is well established that, “[t]o
prevail on a claimof ineffective assistance of counsel, it is
i ncunbent on defendant to denonstrate the absence of strategic or
other legitimte explanations for counsel’s failure to” call such a
wi tness (People v Rivera, 71 Ny2d 705, 709), and he failed to do so
here. Indeed, given the delay between the |ast act of abuse and the
victims disclosure, i.e., a period in excess of one year, and given
the fact that there was never any vaginal penetration, it was not
likely that there woul d be physical evidence of abuse. W note in any
event that defendant relies on Gersten v Senkowski (426 F3d 588, cert
deni ed 547 US 1191) in support of his contention, but we conclude that
his reliance thereon is msplaced. |In that case, the petition for a
wit of habeas corpus was granted based, in part, upon the failure of
petitioner’s trial attorney to obtain a nedical expert to challenge
the testinmony of the People’ s expert that a physical exam nation of



- 2- 1381
KA 10- 01039

the victimshowed signs of sexual abuse. Here, unlike in Gersten, the
Peopl e offered no such expert testinony regardi ng signs of abuse. W
have exam ned the renmaining allegations of ineffective assistance of
counsel raised by defendant and conclude that they |ack nerit (see
generally People v Baldi, 54 Ny2d 137, 147).

We al so reject defendant’s contention that the People failed in
the indictnent and superseding indictnent to specify the tine, date
and place of the alleged offenses in an adequate manner. “ ‘The text
and legislative history of [the crime of course of sexual conduct
against a child] make clear that it is a continuing crime to which the
usual requirements of specificity with respect to tinme do not
pertain’” " (People v MLoud, 291 AD2d 867, 868, |v denied 98 Nyad
678). That principle applies equally to the crime of endangering the
wel fare of a child (see People v Keindl, 68 NY2d 410, 421-422, rearg
deni ed 69 Ny2d 823). W conclude that the period of time set forth in
t he superseding indictrment “was sufficient to give defendant adequate
notice of the charges to enable himto prepare a defense, to ensure
that the crimes for which he was tried were in fact the crinmes with
whi ch he was charged, and ‘to protect [his] right not to be tw ce
pl aced in jeopardy for the sane conduct’ " (MLoud, 291 AD2d at 868;
see Keindl, 68 NY2d at 416-417).

Viewing the evidence in light of the elements of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s further contention that the verdict is against the
wei ght of the evidence (see generally People v Bl eakley, 69 Ny2d 490,
495). Although as noted the victimfailed to disclose the sexua
abuse for over a year, and even assunming that she had a notive to
fabricate the charges, her credibility was an issue for the jurors to
determ ne, and we perceive no basis for disturbing their credibility
determ nation (see People v Massey, 61 AD3d 1433, |v denied 13 NY3d
746). W also reject defendant’s contention that the People m sl ed
hi m concerning a Valentine’s Day card sent by himto the victim
because their bill of particulars indicated that they did not intend
to offer at trial any statements made by defendant. The People’s duty
to disclose statenents by a defendant extends only to statenents nade
“to a public servant engaged in | aw enforcenent activity or to a
person then acting under [the public servant’s] direction or in
cooperation with him[or her]” (CPL 240.20 [1] [a]). Statenents nade
by a defendant to persons not acting “in any |aw enforcenent capacity”
are not discoverable (People v Swart, 273 AD2d 503, 504, |v denied 95
NY2d 908).

Contrary to defendant’s contention, Suprenme Court did not err in
admtting evidence regarding the victims disclosure of the abuse to
third parties. The record establishes both that the evidence was not
admtted for its truth, and that the court gave an appropriate
limting instruction to that effect (see People v Tosca, 98 Ny2d 660;
Peopl e v Shivers, 301 AD2d 473, 473-474, |v denied 99 Ny2d 658). W
further conclude that the court properly admtted evidence that the
victimwas in counseling at the tine she disclosed the abuse, inasmuch
as it provided background information as to how the abuse was
ultimately disclosed (see generally People v Bassett, 55 AD3d 1434,
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1436, |v denied 11 Ny3d 922).
The sentence is not unduly harsh or severe. W have revi ewed

def endant’ s remai ni ng contentions and conclude that they are w thout
merit.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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PETI TI ONER- RESPONDENT- APPELLANT.
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Appeal and cross appeal froman order of the Famly Court,
Onondaga County (Martha E. Mulroy, J.), entered July 20, 2010 in a
proceedi ng pursuant to Fam |y Court Act article 4. The order, anong
ot her things, denied the parties’ objections to an order nodifying
support issued by the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the [ aw wi thout costs and the matter is
remtted to Famly Court, Onondaga County, for further proceedings to
recal cul ate the father’s incone and child support obligation in
accordance with the followi ng Menorandum Petitioner nother comrenced
this proceeding seeking, inter alia, an upward nodification of the
child support obligation of respondent father. The Support Magi strate
i ncreased the father’s support obligation, and Fam |y Court
thereafter, inter alia, denied the father’s objections to the order of
the Support Magistrate. The father contends that the Support
Magi strate’s finding with respect to his incone is inconsistent with
the definition of income in the Child Support Standards Act ([ CSSA]
Famly C Act 8 413). W agree with the father that his total incone,
and thus his child support obligation, nust be recalculated in
conpliance with Fanmily Court Act § 413.

The father, who is the sole sharehol der of Syracuse Haulers, a
subchapter S corporation, contends that the Support Magistrate erred
in determning that his 2008 adjusted gross incone fromthe business
of his subchapter S corporation was $707,510.82, including $109, 196 in
capital gains, $5,238 in entertainnent expenses, and $562, 112.66 in
i mput ed i ncome based on increased depreciation.
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W reject at the outset the father’s contention that he is not
“sel f-enpl oyed” within the neaning of the CSSA. Generally, a sole
shar ehol der of a subchapter S corporation, such as the father, is
considered to be sel f-enpl oyed because the corporation’s income is in
essence the sol e shareholder’s inconme (see generally Matter of Fow er
v Rivera, 40 AD3d 1093, 1094; Terrell v Terrell, 299 AD2d 810, 812;
Matter of Smith v Smth, 197 AD2d 830, 831). Capital gains fromthe
“subchapter S corporation[] in which [the father] has an interest is
income for the purpose of determining child support” (Matter of
G anniny v G anniny, 256 AD2d 1079, 1081; see generally Matter of
Mtchell v Mtchell, 264 AD2d 535, 539, |v denied 94 NY2d 754;
McFarl and v McFarl and, 221 AD2d 983, 984). Here, contrary to the
father’s contention, the Support Magistrate properly included $109, 196
in capital gains in his 2008 incone, which the Support Magistrate
derived fromhis 2008 individual incone tax return

Wth respect to the Support Magistrate s addition of
entertai nment expenses in the father’s 2008 adjusted gross incone, we
note that, under the CSSA, incone includes self-enploynment deductions,
| ess certain expenditures that enconpass “unrei nbursed enpl oyee
busi ness expenses except to the extent said expenses reduce persona
expenditures” (Family & Act 8 413 [1] [Db] [5] [vii] [A]). For a
parent who is self-enployed, incone is the parent’s “gross incone |ess
al | owabl e busi ness expenses” (Haas v Haas, 265 AD2d 887, 887 [internal
guotation marks omtted]). The court thus may include in incone
“entertai nment and travel allowances deducted from business incone to
t he extent said all owances reduce personal expenditures” (8 413 [1]

[b] [5] [vi] [B]).

Here, the Support Magi strate included $5,238 in entertai nnment
expenses in the father’s inconme that were |listed as deductions on the
2008 tax return of his subchapter S corporation. The Support
Magi strate descri bed those expenses as “itens not found to be expenses
properly deducted fromthe corporation income for political
contributions, travel and entertai nnment, and unexpl ai ned penalties.”
There is, however, no testinony or other evidence in the record
regar di ng whet her those expenses were exclusively business expenses
rat her than personal expenses, nor is there testinony or other
evi dence regardi ng whet her those expenses in fact reduced the father’s
personal expenses (see Matter of Barber v Cahill, 240 AD2d 887, 889).
Because the nother failed to neet her burden of establishing that the
expenses were personal in nature, or at least partially so, we
conclude that the Support Magistrate abused her discretion in
including the entertai nment expenses in the anpunt of $5,238 in the
father’s incone.

Finally, we agree with the father that the Support Magistrate
erred in inmputing incone to himin the amount of $562,112. 66 based on
i ncreased depreciation. As the father properly contends, on the
record before us that amount was inproperly inmputed to his incone
because the Support Magistrate failed to make any cal culation as to
what the straight-1ine depreciation would have been within the neaning
of Famly Court Act 8§ 413. Although the father’s incone for child
support purposes may ultimately include inputed depreciation incone,
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the manner in which the Support Magistrate cal cul ated the anmount was
not in accordance with Famly Court Act 8 413 (1) (b) (5) (vi) (A
because she did not calculate it as depreciation “greater than
depreciation calculated on a straight-line basis for the purpose of
determ ni ng busi ness incone.” W therefore reverse the order and
remt the matter to Famly Court to recalculate the father’s incone
and child support obligation in accordance with Fam |y Court Act 8§
413.

We have considered the contention of the nother raised on her
cross appeal and conclude that it is without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Oswego County
(Norman W Seiter, Jr., J.), entered Septenber 24, 2009 in a persona
injury action. The judgnment dism ssed the conplaint agai nst defendant
OGswego County upon a verdict of no cause for action

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she sustai ned when a vehicle driven by defendant Steven E
A eason, Sr. struck her while it was backing into a waste managenent
facility owned and operated by defendant OGswego County (County).
Following a trial, the jury returned a verdict of no cause for action.
On appeal, plaintiff contends that Supreme Court erred in denying her
nmotion to set aside the verdict as against the weight of the evidence,
for judgnent determ ning that d eason was negligent as a matter of |aw
and for a new trial pursuant to CPLR 4404 (a) on the remaining issues
or, inthe alternative, a newtrial on all issues.

Contrary to plaintiff’s contention, the verdict in favor of
@ eason i s not against the weight of the evidence. “A notion to set
aside a jury verdict of no cause [for] action should not be granted
unl ess the preponderance of the evidence in favor of the noving party
is so great that the verdict could not have been reached upon any fair
interpretation of the evidence” (Dannick v County of Onondaga, 191
AD2d 963, 964). Here, the jury was entitled to credit d eason’s
testinmony that he was backing up very slowly and using his mrrors
appropriately in order to see what was behind him The nere fact that
d eason was backi ng up when he struck plaintiff and did not | ook over
hi s shoul der does not necessitate the conclusion that he was negligent
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as a matter of law. Rather, viewing the record as a whole, we
conclude that “the verdict is one that reasonabl e persons could have
rendered,” and we will not substitute our judgnment for that of the
jury (Ruddock v Happell, 307 AD2d 719, 720).

W also reject plaintiff’s contention that the court commtted
reversible error by allowing a State Trooper who investigated the
incident to testify that plaintiff’s version of events was
inconsistent wwth his own investigation. As plaintiff correctly
contends, the State Trooper’s investigation was based in part on
hearsay statements of w tnesses who did not testify at trial, and we
t hus conclude that the court properly ruled that the Trooper’s
conclusions fromthe report were inadm ssible when G eason attenpted
to offer themduring his direct exam nation of the Trooper at trial
(see Conners v Duck’s Cesspool Serv., 144 AD2d 329, 329-330). The
Trooper thereafter testified that he changed his report at plaintiff’s
request by adding an addendumto reflect plaintiff’s version of the
manner in which the accident occurred. The Trooper was then all owed,
over plaintiff’s objection, to testify that plaintiff’s version of
events were not consistent with his own findings as to the manner in
whi ch the accident occurred. Even assum ng, arguendo, that the court
erred in admtting that testinony of the Trooper, we conclude that the
error “would not have affected the result” and that any such error
therefore is harm ess (Palmer v Wight & Kremers, 62 AD2d 1170, 1170).

Finally, we reject plaintiff’s contention that the court erred in
limting her theories of liability against the County by instructing
the jury that it could find the County liable only if the County
failed to ensure, pursuant to its internal rules, that & eason stopped
at the transfer bay entrance and only if that failure proximtely
caused the accident. Upon our review of the record, we concl ude that
the court’s charge was consistent with the only viable theory of
negli gence asserted at trial against the County, and thus that the
court did not Iimt plaintiff’s theories of liability against the
County. Under the circunstances, the court’s charge “appropriately
conveyed the applicable legal principles and applied themto the facts
adduced in view of the issues raised” at trial (Espriel v New York
Downt own Hosp., 298 AD2d 165, 166).

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprenme Court, Oswego County ( Nornman
W Seiter, Jr., J.), entered Decenber 7, 2009 in a personal injury
action. The order denied the notion of plaintiff for a newtrial.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs (see CPLR 5501 [a] [2]).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered Decenber 10, 2010 in a personal injury action.
The order denied the notion of plaintiff for judgnent notw thstandi ng
t he verdict.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she sustai ned when she fell while exiting her townhouse at
def endants’ apartnment conplex. A trial was conducted, follow ng which
the jury found that defendants were negligent in their maintenance of
the prem ses but that such negligence was not a substantial factor in
bringi ng about plaintiff’s injuries.

Contrary to plaintiff’s contention, Suprenme Court properly denied
her notion seeking judgnent notw thstanding the verdict or, in the
alternative, to set aside the verdict as inconsistent and therefore
agai nst the wei ght of the evidence, which relief would result in a new
trial (see CPLR 4404 [a]). A jury verdict finding that a defendant
was negligent but that such negligence was not a proxi mate cause of
the plaintiff’s injury is not inherently inconsistent (see Waild v
Boul os [appeal No. 2], 2 AD3d 1284, 1285, |v denied 2 NY3d 703; Rubin
v Pecoraro, 141 AD2d 525, 526). Rather, it is only “where a jury’s
findings with regard to negligence and proxi mate cause are
irreconcilably inconsistent [that] the judgnment cannot stand”
(Pinpinella v McSwegan, 213 AD2d 232, 233). Stated differently,
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findings that a defendant was negligent but that the defendant’s
negl i gence was not a proximate cause of the plaintiff’s injuries are
irreconcilably inconsistent when those issues are “so inextricably
interwoven as to make it logically inpossible to find negligence

wi t hout al so finding proxi mate cause” (Rubin, 141 AD2d at 527; see
Johnson v Schrader [appeal No. 2], 299 AD2d 815, 816). Here,

def endants presented evi dence establishing several explanations
concerning how the accident could have occurred, all of which were
unrelated to the defect in the sidewal k curb that allegedly caused
plaintiff to fall. W thus conclude that the evidence on the issue of
causati on does not so preponderate in favor of plaintiff that the
verdi ct could not have been reached on any fair interpretation of the
evi dence and that the verdict therefore is not against the weight of
t he evidence (see Villani v Beanmer, 11 AD3d 918, 919; Skow onski Vv
Mor di no, 4 AD3d 782, 782-783).

Finally, we reject plaintiff’s contention that the court erred in
denying her notion in limne seeking to preclude defendants from
of fering evidence of certain entries in a | og book concerning
plaintiff’'s report of her fall and injury. A trial court has broad
di scretion in supervising the discovery process, and its
determ nations will not be disturbed absent an abuse of that
di scretion (see United Airlines v Ogden N. Y. Servs., 305 AD2d 239,
240; see also Davis v Eddy Cohoes Rehabilitation Cr., 307 AD2d 637;
CPLR 2004, 3126). Inasnmuch as plaintiff was afforded anple
opportunity to conduct discovery prior to trial, including being
afforded the opportunity to depose defendants’ enployee who w t nessed
her oral report of her fall before it was reduced to witing, we
cannot agree that the court abused it discretion in denying her notion
inlimne. Under the circunstances, we conclude that plaintiff failed
to establish in support of her notion either prejudice or a wllful
failure to disclose the evidence in question (see Harrington v Pal ner
Mobi | e Hones, Inc., 71 AD3d 1274, 1275; Mead v Dr. Rajadhyax’ Dental
Group, 34 AD3d 1139, 1140). Moreover, we note in any event that
defendants did not in fact offer into evidence the | og book page
containing plaintiff’s report of her fall.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Monroe County Court (Frank P. Ceraci
Jr., J.), entered March 12, 2010. The order determ ned that defendant
is alevel two risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel tw risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). Defendant failed to preserve for our
review his contention that he was entitled to a dowmward departure
fromhis presunptive risk |evel (see People v dark, 66 AD3d 1366, |v
denied 13 Ny3d 713; People v Ratcliff, 53 AD3d 1110, |v denied 11 NY3d
708). In any event, that contention |lacks nerit “inasnmuch as
defendant failed to present clear and convincing evidence of speci al
ci rcunstances justifying a downward departure” (People v MDaniel, 27
AD3d 1158, 1159, |v denied 7 NY3d 703).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (ROBERT L. KEWMP OF
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Appeal froma judgnent of the Suprenme Court, Erie County (Russel
P. Buscaglia, A J.), rendered Novenber 30, 2009. The judgnent
convi cted defendant, upon a jury verdict, of assault in the second
degr ee.

It is hereby ORDERED t hat said appeal fromthe judgment insofar
as it inposed a sentence of incarceration is unaninmously disnm ssed and
the judgnent is otherw se affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of assault in the second degree (Penal Law 8§
120.05 [2]). Defendant “failed to preserve for our review his
contention that the People failed to present legally sufficient
evi dence to disprove his justification defense [inasmuch as] he did
not nove for a trial order of dism ssal on that ground” (People v
Smal s, 70 AD3d 1328, 1330, |Iv denied 14 NY3d 844, 15 Ny3d 778; see
People v Gray, 86 Ny2d 10, 19). Viewing the evidence in |ight of the
el enents of the crinme as charged to the jury (see Peopl e v Dani el son,
9 NY3d 342, 349), we conclude that the verdict is not against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495) .

Defendant also failed to preserve for our review his contention
that Suprene Court erred in permtting the victimto testify in his
mlitary uniform (see CPL 470.05 [2]). |In any event, the fact that
the victimwas wearing a mlitary uniformwhile testifying did not
deprive defendant of a fair trial (see People v Aupperlee, 168 AD2d
561, |v denied 77 Ny2d 958). W reject the further contention of
defendant that the court erred in refusing to suppress his statenent
to the police. “In concluding that defendant’s statenment to the
police was voluntarily made . . ., the suppression court was entitled
to credit the testinony of [the] police witness[ ] that defendant was
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advi sed of his Mranda rights and know ngly, voluntarily and
intelligently waived those rights” (People v Brooks, 26 AD3d 739, 740,
| v denied 6 NY3d 846, 7 Ny3d 810).

We dismiss the appeal to the extent that defendant chall enges the
severity of the sentence inasmuch as he has conpl eted serving his
sentence and that part of the appeal therefore is noot (see People v
Ri chardson, 85 AD3d 1556, anmended on rearg 87 AD3d 1415; People v
Giffin, 239 AD2d 936). W have revi ewed defendant’s renaining
contention and conclude that it is without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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COUNSEL), FOR RESPONDENT- APPELLANT.
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COUNSEL), FOR PETI TI ONER- RESPONDENT.

GECRCE P. ALESSI O ATTORNEY FOR THE CHI LDREN, SYRACUSE, FOR ALEXI S H.
DAKOTA H. AND JAYDEN H

Appeal froma corrected order of the Fam |y Court, Onondaga
County (Mchele Pirro Bailey, J.), entered Novenber 10, 2010 in a
proceedi ng pursuant to Famly Court Act article 10. The corrected
order adjudged that respondent had negl ected the subject children.

It is hereby ORDERED that the corrected order so appealed fromis
unani nously nodified on the |aw by vacating all references to the
Sept enber 2006 al cohol abuse and related treatnent and as nodified the
corrected order is affirmed w thout costs.

Menorandum  Respondent not her appeals froma corrected order

adj udi cating her three children to be neglected. W agree with the
not her that Fam |y Court erred in including in the order references to
al cohol abuse and related treatnment during Septenber 2006. The
court’s oral decision nmade no reference to that al cohol abuse and
treatment. \Were “an order and decision conflict, the decision
controls” (Matter of Christina M, 247 AD2d 867, 867, |v denied 91
NY2d 812). Inasnmuch as “[s]uch an inconsistency may be corrected . .

on appeal” (Spier v Horowtz, 16 AD3d 400, 401; see generally CPLR
5019 [a]), we nodify the corrected order by vacating all references to
t he Septenber 2006 al cohol abuse and rel ated treatnent.

Contrary to the nother’s further contention, petitioner
establi shed by a preponderance of the evidence that the nental or
enotional condition of each child had been or was in inmmnent danger
of becomng inpaired as a result of the nother’'s failure to exercise a
m ni mum degree of care (see Famly C Act 1012 [f] [i]).



- 2- 1406
CAF 10- 02304

Specifically, that imm nent danger resulted fromthe nother’s failure
to mintain the famly residence free fromunsanitary or unsafe
conditions (cf. Matter of Erik M, 23 AD3d 1056), her | ong-standing

hi story of nmental illness and nonconpliance with treatnment (see Matter
of Harnmony S., 22 AD3d 972, 973), and her failure to seek treatnent
for substance abuse (see Matter of AlimLishen Laquan R, 63 AD3d
947). The evidence presented by petitioner, conbined with the adverse
i nference that the court was permtted to draw based on the nother’s
failure to testify (see Matter of Christine I1., 13 AD3d 922, 923),
anply supported the court’s findings concerning, inter alia, the

i mm nency of the potential inpairnment to the nental and enoti onal
conditions of the children and the nother’s inability to exercise the
degree of care required to provide proper supervision (see Ni chol son v
Scoppetta, 3 Ny3d 357, 368-370). Actual inpairnent or injury is not
required but, rather, only “near or inpending” injury or inpairnment is
required (id. at 369; see Matter of Markus MM, 17 AD3d 747, 748).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Frank A.
Sedita, Jr., J.), entered January 28, 2011 in a personal injury
action. The order denied the notion of defendant Bettcher I|ndustries,
Inc. for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the renewed notion is
granted and the conpl ai nt against Bettcher Industries, Inc. is
di sm ssed.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained while operating a breader machi ne. Bettcher
| ndustries, Inc. (defendant) appeals froman order denying its renewed
notion for summary judgnment dism ssing the conplaint against it. It
is undi sputed that the breader machine was manufactured by Sam Stein
Associates (Stein). Approximtely 21 years prior to the incident,
def endant purchased all of the commobn stock of Stein pursuant to a
witten stock purchase agreenent. Plaintiff sought to pierce the
corporate veil to hold defendant liable for his injuries as the parent
corporation of Stein, its subsidiary. W agree wth defendant that,
as a shareholder, it cannot be held liable for the torts of its
subsi di ary.

It is well settled that “liability can never be predicated solely
upon the fact of a parent corporation’s ownership of a controlling
interest in the shares of its subsidiary. At the very |least, there
must be direct intervention by the parent in the managenent of the
subsidiary to such an extent that ‘the subsidiary’s paraphernalia of
incorporation, directors and officers’ are conpletely ignored” (Billy
v Consolidated Mach. Tool Corp., 51 NY2d 152, 163, rearg denied 52
NY2d 829, quoting Lowendahl v Baltinore & Chio R R Co., 247 App D v
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144, 155, affd 272 NY 360, rearg denied 273 NY 584). A plaintiff
“seeking to pierce the corporate veil nust establish that the owners,
t hrough their dom nation, abused the privilege of doing business in
the corporate form” thereby perpetrating a wong that resulted in
injury to the plaintiff (Matter of Morris v New York State Dept. of
Taxation & Fin., 82 NY2d 135, 142; see Gateway | Goup, Inc. v Park
Ave. Physicians, P.C., 62 AD3d 141, 145; Law or v Hoffman, 59 AD3d
499). “Factors to be considered in determ ning whether the [parent
conpany] has ‘abused [that] privilege . . .’ include whether there was
a ‘failure to adhere to corporate formalities, inadequate
capitalization, comm ngling of assets, and use of corporate funds for
personal use’ ” (East Hanpton Union Free School Dist. v Sandpebbl e
Bldrs., Inc., 66 AD3d 122, 127, affd 16 NY3d 775). Here, defendant
established that its conduct with respect to Stein did not constitute
an abuse of the privilege of doing business in the corporate form (see
Lawl or, 59 AD3d 499), and plaintiff failed to raise a triable issue of
fact sufficient to defeat the renewed notion (see generally Zuckerman
v Gty of New York, 49 Ny2d 557, 562).

In light of our determ nation, we need not address defendant’s
contention regarding the alleged i nproper characterization of the
deposition testinony of its chief executive officer.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal froma judgnent of the Cayuga County Court (M chael F.
McKeon, A.J.), rendered May 20, 2010. The judgment convicted
def endant, upon a jury verdict, of crimnal sexual act in the first
degree (two counts), sexual abuse in the second degree (eight counts),
crimnal sexual act in the second degree (seven counts), rape in the
second degree (two counts) and endangering the welfare of a child.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himafter a
jury trial of, inter alia, two counts of crimnal sexual act in the
first degree (Penal Law 8§ 130.50 [4]) and two counts of rape in the
second degree (8 130.30 [1]), defendant contends that he was deprived
of the right to fair notice of the charges agai nst him because the
dates in the indictnment on which the offenses allegedly occurred were
overbroad. W reject that contention. “In view of the age of the
victimand the date on which she reported the crinmes, we concl ude that
t he one-nonth and two-nonth periods specified in the indictnment
provi ded defendant with adequate notice of the charges against himto
enable himto prepare a defense” (People v Franks, 35 AD3d 1286, 1286,
v denied 8 NY3d 922; see generally People v Morris, 61 NY2d 290, 295-
296) .

We reject defendant’s further contention that County Court abused
its discretion in denying his request for an adjournnment to secure the
attendance of a defense witness. “It is incunbent on a defendant
seeking an adjournment to procure a witness to show that the witness’'s
testinony would be material, noncunul ative and favorable to the
defense” (People v Softic, 17 AD3d 1075, 1076, |v denied 5 NY3d 794;
see People v Acevedo, 295 AD2d 141, |v denied 98 Ny2d 766). Wile
def endant established that the testinony of the proposed w tness would
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have been favorable to the defense, he failed to establish that the
testinmony was material. Furthernore, the proposed w tness was not
scheduled to | eave the country until the third day of trial, and the
court offered to permt the witness to testify out of order or by

vi deo. Because the court afforded defendant the opportunity to cal
the witness to testify before the witness's schedul ed departure, we
conclude that there has been no show ng of prejudice such that it can
be said that the court abused its discretion in denying defendant’s
request for an adjournnent (see People v Peterkin, 81 AD3d 1358, 1360,
| v denied 17 Ny3d 799).

Contrary to defendant’s contention, the court did not err in
admtting in evidence a letter that defendant wote to his adopted
daught er di scussing the all eged sexual abuse of the victim There
were “sufficient assurances of the identity and unchanged condition of
the evidence . . ., and thus any alleged gaps in the chain of custody
went to the weight of the evidence, not its admssibility” (People v
Kennedy, 78 AD3d 1477, 1478, |v denied 16 NY3d 798; see People v
Hawki ns, 11 NY3d 484, 494). Defendant contends on appeal that the
court erred in permtting an expert to testify with respect to child
sexual abuse accommmodati on syndronme because the expert supervised the
victims therapist and was thus famliar with the victim s case. That
contention is not preserved for our review, however, inasnmuch as
def endant objected to the expert’s testinony on a different ground at
trial (see e.g. People v Valentine, 48 AD3d 1268, 1268-1269, |v denied
10 NY3d 871; People v Smith, 9 AD3d 745, 746-747, |v denied 3 NY3d
742). In any event, we conclude that defendant’s present contention
| acks nmerit because “the expert described specific behavior that m ght
be unusual or beyond the ken of a jury [and] did not give an opinion
concerni ng whet her the abuse actually occurred” (People v Lawence, 81
AD3d 1326, 1327, |v denied 17 Ny3d 797; see People v Martinez, 68 AD3d
1757, 1758, |v denied 14 NY3d 803).

View ng the evidence, the |aw and the circunstances of this case
intotality and as of the tinme of the representati on, we concl ude t hat
def endant received nmeani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147), and we further conclude that any
deficiencies in the presentence report do not warrant reversal (see
Peopl e v Singh, 16 AD3d 974, 977-978, |v denied 5 NY3d 769; see also
Peopl e v Rudduck, 85 AD3d 1557, |v denied 17 NY3d 861). In addition,
view ng the evidence in light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakley, 69 Ny2d 490, 495). “[R]esolution of
i ssues of credibility, as well as the weight to be accorded to the
evi dence presented, are primarily questions to be determ ned by the
jury . . ., and the testinony of the victim. . . was not so
i nconsi stent or unbelievable as to render it incredible as a matter of
| aw’ (People v Wtherspoon, 66 AD3d 1456, 1457, |v denied 13 NY3d 942
[internal quotation marks omtted]).

Def endant failed to preserve for our review his contention that
the court “inproperly penalized himfor exercising his right to a jury
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trial, since he did not raise the issue at the tinme of sentencing”
(People v Tannis, 36 AD3d 635, |v denied 8 NY3d 927; see People v
Dorn, 71 AD3d 1523, 1523-1524). W conclude in any event that his
contention lacks nmerit. “[T]he nere fact that a sentence i nposed
after trial is greater than that offered in connection with plea
negotiations is not proof that defendant was punished for asserting
[his] right to trial . . ., and the record shows no retaliation or

vi ndi cti veness agai nst the defendant for electing to proceed to trial”
(Dorn, 71 AD3d at 1524 [internal quotation marks omtted]). Finally,
we reject defendant’s challenge to the severity of the sentence, and
we note that the periods of postrel ease supervision inposed on the
consecutive terns of inprisonnment “shall nerge with and be satisfied
by di scharge of the period of post[]rel ease supervision having the

| ongest unexpired tine to run” (Penal Law § 70.45 [5] [c]).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal and cross appeal froman order of the Suprenme Court, Erie
County (Frederick J. Marshall, J.), entered March 15, 2011 in a
personal injury action. The order granted in part and denied in part
the notion of defendants for summary judgnent and denied the cross
notion of plaintiff for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of defendants’
noti on seeking summary judgnent dism ssing the Labor Law § 241 (6)
claiminsofar as that claimis based upon the alleged violation of 12
NYCRR 23-1.7 (e) (1) and (2), and by denying that part of defendants’
noti on seeking summary judgnent dism ssing the Labor Law § 241 (6)
claiminsofar as that claimis based upon the alleged violation of 12
NYCRR 23-1.7 (f) and reinstating that claimto that extent, and as
nodified the order is affirmed w thout costs.

Menorandum  Plaintiff comenced this Labor Law and common-| aw
negl i gence acti on seeking damages for injuries he allegedly sustained
whil e working for a masonry subcontractor on a renovation project.

Def endant LPCimnelli, Inc. (Cmnelli) was the general contractor,
and the Gty of Buffal o defendants owned the hi gh school undergoing
the renovation. According to plaintiff, he fell and was injured when
he clinbed through an opening that had been cut through a wall for the
purpose of, inter alia, gaining access to the room where he was
working. Plaintiff’s pant | eg snagged on rebar, nmesh or jagged
concrete protruding fromthe | edge of the opening, causing himto jerk
backward and fall to the fl oor.
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Suprene Court properly granted that part of defendants’ notion
seeki ng sunmary judgnment di sm ssing the Labor Law 8 240 (1) cl aimand
properly denied that part of plaintiff’s cross notion seeking parti al
sumary judgnent on liability with respect to that claim Defendants
met their burden of establishing that, “[i]n clinbing [through] the

wal |, plaintiff was faced with ‘the usual and ordinary dangers of a
construction site, and not the extraordinary elevation risks
envi si oned by Labor Law 8§ 240 (1), ” and plaintiff failed to raise a

triable issue of fact (Farnmer v City of N agara Falls, 249 AD2d 922,
923, quoting Rodriguez v Margaret Tietz Cr. for Nursing Care, 84 Ny2d
841, 843).

The court also properly denied those parts of defendants’ notion
seeki ng sunmary judgnent di sm ssing the Labor Law 8 200 cl aimand the
common- | aw negl i gence cause of action against Cmnelli and properly
deni ed those parts of plaintiff’s cross notion seeking partial summary
judgment with respect to that claimand cause of action. Although

def endants established that Cmnelli did not supervise or control
plaintiff’s work, we agree with the court that there are triable
i ssues of fact whether Cmnelli had actual or constructive notice of

the all egedly dangerous condition on the prem ses that caused
plaintiff’s injuries (see Kobel v N agara Mhawk Power Corp., 83 AD3d
1435) .

W agree with defendants, however, that the court properly denied
that part of plaintiff’s cross notion seeking partial summary judgnment
on Labor Law 8 241 (6) liability but erred in denying that part of
def endants’ notion seeking summary judgnment di sm ssing the Labor Law 8§
241 (6) claiminsofar as it is based upon the alleged violation of 12
NYCRR 23-1.7 (e) (1) and (2). W therefore nodify the order
accordingly. Those regulations are not applicable to the accident
because plaintiff’'s fall was not caused by a tripping hazard (see
Farrell v Blue Crcle Cenent, Inc., 13 AD3d 1178, |v denied 4 NY3d
708). The court further erred in granting that part of defendants’
noti on seeking sumary judgnent dism ssing the section 241 (6) claim
insofar as it is based upon the alleged violation of 12 NYCRR 23-1.7
(f). That regulation is sufficiently specific to support a claim
under Labor Law 8 241 (6) (see Intelisano v Sam Greco Constr., Inc.,
68 AD3d 1321, 1323), and defendants failed to establish as a matter of
law that they did not violate that regulation or that any all eged
violation was not a proxi mate cause of plaintiff’s injuries (see
Harris v Hueber-Breuer Constr. Co., Inc., 67 AD3d 1351, 1353). W
therefore further nodify the order accordingly.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1424

CA 11- 00656
PRESENT: SCUDDER, P.J., CENTRA, GREEN, GORSKI, AND MARTOCHE, JJ.

DOM NI CK CALHOUN, BY AND THROUGH HI S NEXT
FRIEND, THE CHI LDREN S RI GHTS | NI TI ATI VE, | NC.,
PLAI NTI FF- APPELLANT,

\% ORDER

| LI ON CENTRAL SCHOOL DI STRICT, CHRI STI NE RUFF,
PETER BUTCHKO, JOHN DOE(S) AND JANE DOE(S),
DEFENDANTS- RESPONDENTS.

(APPEAL NO. 1.)

THE CHI LDREN S RIGHTS I NI TI ATI VE, I NC., ROVE (BETH A. LOCKHART OF
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Appeal from an order of the Suprene Court, Herkiner County
(Mchael E. Daley, J.), entered Cctober 15, 2010. The order granted
the notion of defendants to dismss and/or for summary judgnent and
di sm ssed the conpl ai nt.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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| LI ON CENTRAL SCHOOL DI STRICT, CHRI STI NE RUFF,
PETER BUTCHKO, JOHN DOE(S) AND JANE DOE(S),
DEFENDANTS- RESPONDENTS.

(APPEAL NO. 2.)

THE CHI LDREN S RIGHTS I NI TI ATI VE, I NC., ROVE (BETH A. LOCKHART OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

THE LAW FIRM OF FRANK W M LLER, EAST SYRACUSE (J. RYAN HATCH OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Herkiner County
(Mchael E. Daley, J.), entered Cctober 15, 2010. The order denied
t he amended notion of plaintiff for |eave to serve a |late notice of
claim granted the notion of defendants to dismss and/or for summary
j udgnment and di sm ssed the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by denyi ng defendants’ notion in part
and reinstating the 1st, 2nd, 4th, 5th, 7th, 8th, 11th and 12th causes
of action and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff, a fornmer student at defendant 1lion
Central School District (School District), comrenced this action
al l eging that defendants violated the Americans with Disabilities Act
([ ADA] 42 USC § 12101 et seq.), the Rehabilitation Act (29 USC § 701
et seq.), and the Human R ghts Law (Executive Law 8 290 et seq.) when
t hey di scrimnated agai nst himbecause of his learning disability. He
al so asserted a cause of action for defamati on agai nst defendant
Christine Ruff as well as causes of action for assault and battery
agai nst defendant Peter Butchko. Both Ruff and Butchko were teachers
enpl oyed by the School District. Defendants noved to dismiss the
conpl ai nt pursuant to various subdivisions of CPLR 3211 and for
summary judgnent dism ssing the conplaint pursuant to CPLR 3212.
Suprene Court granted the notion, which it characterized as a notion
to dismss “and/or” for sumrmary judgnent, w thout further explanation
of its basis for granting the notion. Plaintiff thereafter noved, as
relevant to this appeal, for |leave to serve a late notice of claim
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pursuant to Education Law 8§ 3813 (2-a) with respect to the assault and
battery causes of action agai nst Butchko, but the court denied that
nmotion and again granted the relief granted in the earlier order.

Plaintiff appeals fromeach and every part of both orders, but
contends only that the court erred in dism ssing the causes of action
based on the violations of the ADA and the Rehabilitation Act as well
as the causes of action for assault and battery. W thus agree with
defendants that plaintiff has abandoned any contentions with respect
to the Human Ri ghts Law and the defamati on causes of action (see
C esinski v Town of Aurora, 202 AD2d 984).

We agree with plaintiff that the court erred in dismssing the
ADA and Rehabilitation Act causes of action, and we therefore nodify
the order by denying those parts of defendants’ notion with respect to
t hose causes of action and reinstating them Defendants contend that,
pursuant to the Individuals with Disabilities Education Act ([|DEA] 20
USC § 1400 et seq.) and Education Law 8§ 4404 (3), plaintiff was
required to comence a CPLR article 78 proceedi ng before commenci ng
this action. W reject that contention. The |IDEA serves to provide
di sabled children with a “free and appropriate public education” (8§
1400 [d] [1] [A]; see 8 1401 [8]). Together with parents, the
educat ors nust devel op an individualized education program commonly
known as an | EP (see 8§ 1401 [14]; 8§ 1414 [d]) and, if a parent has any
conplaints related to the I EP, the | DEA provides specific procedures
to address those conplaints (see 8§ 1415 [b] [6]; [f] [1]; [h]).
Furthernore, the IDEA “provides that potential plaintiffs with
grievances related to the education of disabled children generally
nmust exhaust their adm nistrative renedies before filing suit in
federal [or state] court, even if their clains are fornul ated under a
statute other than the IDEA (such as the ADA or the Rehabilitation
Act)” (Polera v Board of Educ. of Newburgh Enlarged Cty School Dist.,
288 F3d 478, 481). Pursuant to the IDEA, the parent nmust first file a
due process conplaint notice (see 8 1415 [c] [2]; 8 NYCRR 200.5 [i])
and, if the conplaints cannot be resolved (see 20 USC § 1415 [e], [f]
[1] [B] [i]; 8 NYCRR 200.5 [j] [2]), then the matter proceeds to an
i mpartial due process hearing (see 20 USC § 1415 [f] [1] [B] [ii]; 8
NYCRR 200.5 [j] [3]). In New York such hearings are heard by the
| ocal educational agency (see 20 USC § 1415 [f] [1] [A]; Education Law
8§ 4404 [1]; Cave v East Meadow Uni on Free School Dist., 514 F3d 240,
245). A parent aggrieved by the decision of the inpartial hearing
officer (IHO may appeal to the State educational agency’s review
officer (SRO (see 20 USC § 1415 [g]; Education Law 8§ 4404 [1] [c];
[2]; 8 NYCRR 200.5 [K] [1]; Cave, 514 F3d at 245). Pursuant to the
federal statute, any party aggrieved by the findings of the IHO and
the SRO “shall have the right to bring a civil action with respect to
t he conpl aint presented pursuant to [20 USC § 1415] . . . in any State
court of conpetent jurisdiction or in a district court of the United
States” (8 1415 [i] [2] [A]). “Nothing in [the |IDEA] shall be
construed to restrict or limt the rights, procedures, and renedies
avai |l abl e under the Constitution, the [ADA], title V of the
Rehabilitation Act . . ., or other Federal |aws protecting the rights
of children with disabilities, except that before the filing of a
civil action under such |laws seeking relief that is also available
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under this subchapter, the procedures under subsections (f) [inpartial
hearing] and (g) [appeal to SRQ shall be exhausted to the same extent
as woul d be required had the action been brought under this
subchapter” (8 1415 [I]). It is undisputed that plaintiff’s nother
conplied with the I DEA procedures. Defendants contend, however, that
t he Education Law i nposes an additional procedural requirement with
whi ch there has been no conpliance.

Pursuant to Education Law § 4404 (3) (a), any final determ nation
or order of an SRO nmay be reviewed only in a special proceeding
“commenced within four nonths after the determi nation to be revi ewed
becones final and binding on the parties” (see also 8 NYCRR 200.5 [K]
[3]). In this action, however, plaintiff does not seek review of the
SRO s decision. He is not seeking to confirm annul or nodify the
SRO s determ nation. Rather, he is seeking damages for the all eged
di scrimnation he suffered while he was a student in the School
District. Even if it can be said that he is seeking relief that was
avai |l abl e under the I DEA, as previously noted, there is no dispute
that there was conpliance with the procedural requirenents of that
statute. Thus, the failure to pursue a review of the SRO s
determ nation by a special proceeding did not deprive the court of
subj ect matter jurisdiction over the ADA and the Rehabilitation Act
causes of action.

W reject defendants’ further contention that this action is
barred by the doctrines of res judicata and coll ateral estoppel.
Al t hough the doctrine of res judicata can apply “to give concl usive
effect to the quasi-judicial determ nations of adm nistrative
agencies” (Ryan v New York Tel. Co., 62 Ny2d 494, 499), we agree with
plaintiff that his federal discrimnation clains, even if they sought
relief simlar to that avail able under the | DEA (see Pol era, 288 F3d
at 486-487), could not have been brought in the | DEA proceedi ng and
thus the doctrine of res judicata does not apply (see Parker v
Bl auvelt Volunteer Fire Co., 93 NY2d 343, 349; Lasky v City of New
York, 281 AD2d 598, 599).

Wth respect to the doctrine of collateral estoppel, we agree
with plaintiff that the clains he raises in this action were not
necessarily decided by the SROin the adm nistrative action inasnuch
as the SRO concluded that the contentions of plaintiff’s nother had
been rendered noot (see Adirondack League Club v Sierra Cub, 92 Nyad
591, 608). In any event, it lies within the discretion of the trial
court whether to apply the doctrine of collateral estoppel, and the
doctrine need not be applied even if all of the prerequisites to the
doctrine have been net (see Matter of Russo v Irwin, 49 AD3d 1039,
1041-1042) .

To the extent that defendants contend for the first time on
appeal that plaintiff’s federal causes of action sound in educational
mal practice and are therefore barred, that contention is not properly
before us (see Ciesinski, 202 AD2d at 985), and we neverthel ess
conclude that it lacks nerit (cf. Hoffman v Board of Educ. of City of
N. Y., 49 Ny2d 121, 125-126; Donohue v Copi ague Uni on Free School
Dist., 47 NY2d 440, 444-445).
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Finally, we agree with plaintiff that he was not required to file
and serve a notice of claimw th respect to his causes of action
agai nst Butchko, individually, inasmuch as his alleged acts were not
committed “in the discharge of his duties within the scope of his
enpl oynent” (Education Law 8 3813 [2]). W therefore further nodify
the order by denying those parts of defendants’ notion with respect to
the 11th and 12th causes of action and reinstating those causes of
action as well. \Were, as here, the conduct of an enployee as all eged
in the conplaint anbunts to the comm ssion of intentional torts, that
conduct falls outside the scope of enploynent and dism ssal of a cause
of action based upon a plaintiff’s failure to file a notice of claim
is unwarranted (see Rew v County of Niagara, 73 AD3d 1463; Grasso Vv
Schenect ady County Pub. Lib., 30 AD3d 814, 817-818; cf. Hale v Scopac,
74 AD3d 1906; DeRise v Kreinik, 10 AD3d 381, 381-382).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered October 19, 2010. The order denied
the notion of respondents to dism ss and granted the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the petition is dismssed.

Menorandum  Petitioner, a third-party adm nistrator for the New
York Liquidation Bureau (NYLB), conmenced this proceedi ng seeking
paynment of a workers’ conpensation lien (see Wrkers’ Conpensation Law
§ 29). The NYLB paid workers’ conpensation benefits to respondent
Robert White after his original workers’ compensation insurer, Legion
| nsurance Conpany (Legion), was placed into |liquidation by the
Commonweal th Court of Pennsylvania in 2003. The NYLB then retained
t he Ri sk Managenent Pl anning G oup (RVMWPG, and thereafter petitioner,
to adm nister the workers’ conpensation claim including the task of
collecting fromrespondents the portion of the post-liquidation lien
to which NYLB is entitled, i.e., a portion of the settlenment proceeds
fromWite s third-party personal injury action. Indeed, in March
2007, RMPG and the conpany representing Legion in |iquidation each
separately consented to the settlenent of White's third-party persona
injury action. Wiite settled his third-party action on or about My
23, 2007 and reached an agreenent with the conpany representing Legion
in liquidation with respect to the amount of the lien owed to Legion,
whi ch amount has since been paid. No agreenment was reached with
respect to the anount of the lien owed to NYLB, however, and thus this
proceedi ng ensued. In response to the petition, respondents noved,
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inter alia, to dismss the petition as tinme-barred. Suprene Court
denied the notion and granted the relief requested in the petition.
We reverse.

It is well settled that the statute of |limtations applicable to
wor kers’ conpensation |liens created by Wrkers’ Conpensation Law § 29
is three years, and that it begins to run on the date of settlenent of
the third-party action (see Matter of Nunes v National Union Fire Ins.
Co., 272 AD2d 401, 402). The current proceedi ng was not commenced
until July 22, 2010, however, nore than three years after the
settlement. W thus conclude that the court erred in denying
respondents’ notion to dismss the petition as tine-barred.

I n denyi ng respondents’ notion, the court concluded that Wite's
paynment to Legion on October 1, 2007 to settle the Iien owed to Legion
constituted a partial paynent on a single lien, restarting the statute
of limtations. The record supports respondents’ contention, however,
that Legion and RWG treated the anounts due to each of them as
separate |iens.

The NYLB was not “stand[ing] in the shoes of a private entity”
i nasmuch as the NYLB had no right to consent to the settlenent of the
third-party action on behalf of Legion (Matter of Dinallo v D Napoli
9 NY3d 94, 103). 1In fact, the NYLB did not do so inasnuch as the
record establishes that, when RMPG consented to the settlenent of the
third-party action, it directed Wite' s attorney to contact Legion,
whi ch was already in |liquidation, for information on workers’
conpensation benefits paid by Legion. The record further establishes
that the conpany representing Legion in |liquidation consented to the
settlement of the third-party action separately from RVPG | ndeed,
there is no indication in the record that NYLB took “ ‘i mmedi ate
possessi on and control of the assets and proceeds [of Legion] to a
liquidation of its affairs’ ” (id., quoting Bohlinger v Zanger, 306 NY
228, 234, rearg denied 306 NY 851), such that it would be reasonable
to view the pre-liquidation lien and the post-liquidation lien as a
single lien.

Under the circunstances of this case, Legion had one lien and the
NYLB had a separate lien. This proceeding, therefore, was required to
be commenced within three years of the settlement of the third-party
action (see Nunes, 272 AD2d at 402), and it was not.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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RESPONDENT- APPELLANT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (J.P. WRI GHT OF COUNSEL), FOR
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Appeal from an order of the Suprene Court, Onondaga County
(Donald A. Greenwood, J.), entered January 7, 2011. The order denied
the notion of respondents for |eave to answer the petition, to
resettle and for reargunent.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied | eave to reargue i s unani nously dism ssed (see Enpire Ins.
Co. v Food City, 167 AD2d 983, 984) and insofar as it denied that part
of the notion seeking to resettle the order entered January 19, 2010
is dismssed (see Gfaldi v Dunont Co., 172 AD2d 1025, 1026) and the
order is affirmed w thout costs.

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment of the Oneida County Court (M chael L
Dwyer, J.), rendered Novenber 5, 2008. The judgnent convicted
def endant, upon a jury verdict, of burglary in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of burglary in the third degree (Penal Law 8§ 140.20),
def endant contends that County Court erred in denying his request to
charge the jury that a witness was an acconplice as a matter of |aw
W reject that contention.

“An ‘acconplice’ nmeans a witness in a crimnal action who,
according to evidence adduced in such action, may reasonably be
considered to have participated in . . . [t]he offense charged[] or
. . [a]n offense based upon the same or sone of the sane facts or
conduct [that] constitute the offense charged” (CPL 60.22 [2] [a],

[b]; see People v Berger, 52 Ny2d 214, 219). *“If the undisputed

evi dence establishes that a witness is an acconplice, the jury nust be
so instructed but, if different inferences nay reasonably be drawn
fromthe proof regarding conplicity, according to the statutory
definition, the question should be left to the jury for its

determ nation” (People v Basch, 36 NY2d 154, 157). Here, “different

i nferences coul d reasonably be drawn regarding the witness’s
conplicity in the [burglary]” (People v Marrero, 272 AD2d 77, 77-78,

| v deni ed 95 Ny2d 855), and the court therefore properly submtted the
issue to the jury (see Basch, 36 Ny2d at 157-158; People v Geen, 225
AD2d 1077, |v denied 88 Ny2d 879). |In any event, even assum ng,
arguendo, that the witness was an acconplice whose testinony required
corroboration, we conclude that her testinony was sufficiently
corroborated by other evidence tending to connect defendant with the
commi ssion of the crine (see generally People v Reone, 15 NY3d 188,
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191-192; People v Brel and, 83 Ny2d 286, 292-293).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered May 7, 2008. The judgnent convicted defendant,
upon her plea of guilty, of robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon her plea of guilty of robbery in the second degree (Penal Law §
160.10 [1]). We conclude that there is no nerit to defendant’s
contention that her waiver of the right to appeal was invalid. “[T]he
record establishes that County Court engage[d] the defendant in an
adequate colloquy to ensure that the waiver of the right to appeal was
a knowi ng and voluntary choice” (People v Wight, 66 AD3d 1334, |v
denied 13 NY3d 912 [internal quotation marks omitted]). “Although the
[further] contention of defendant that [she] was coerced into pleading
guilty and thus that the plea was not voluntarily entered survives the
wai ver of the right to appeal, defendant did not nove to w thdraw the
plea or to vacate the judgnent of conviction and thus failed to
preserve that contention for our review (People v Russell, 55 AD3d
1314, 1314-1315, |Iv denied 11 Ny3d 930). 1In any event, that
contention lacks nmerit. “[I]t is well settled that ‘[a] defendant may
not be induced to plead guilty by the threat of a heavier sentence if
he [or she] decides to proceed to trial’ ” but, here, the statenents
and actions of the court during the pre-plea proceeding did not anount
to i nperm ssible coercion (People v Boyde, 71 AD3d 1442, 1443, |v
deni ed 15 Ny3d 747). Moreover, “defendant’s fear that a harsher
sentence woul d be inposed if defendant were convicted after trial does
not constitute coercion” (People v Newran [appeal No. 1], 231 AD2d
875, |v denied 89 NY2d 944; see Boyde, 71 AD3d at 1443).

Def endant’ s contention that her plea was not know ng, intelligent
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and voluntary because she did not recite the underlying facts of the
crime “is actually a challenge to the factual sufficiency of the plea
al l ocution, which is enconpassed by the valid waiver of the right to
appeal ” (People v McCarthy, 83 AD3d 1533, 1534, |v denied 17 NY3d 819
[internal quotation marks omtted]). Further, that challenge “is
unpreserved for our review inasnuch as [she] did not nove to w thdraw
the plea or to set aside the judgnment of conviction on that ground”
(id.; see People v Lopez, 71 NY2d 662, 665-666). “In any event, there
is no nmerit to defendant’s chal |l enge because ‘there is no requirenent
t hat defendant recite the underlying facts of the crime to which [she]
is pleading guilty’ 7 (MCarthy, 83 AD3d at 1534). “ ‘The record

est abl i shes that defendant adm tted the essential elenments of the .

. [crime,] and thus [her] factual allocution is legally sufficient’” ”
(Peopl e v Dorrah, 50 AD3d 1619, |v denied 11 NY3d 736). W also
conclude that there is no nerit to the contention of defendant that
the court’s tenporary msidentification of her acconplice anobunted to
an error that rendered the plea allocution neaningless, inasnuch as
def endant confirnmed the actual identity of her acconplice at the
court’s pronpting.

Finally, “[t]he contention of defendant that [she] was denied
effective assistance of counsel survives the plea and waiver of the
right to appeal only to the extent that ‘[she] contends that [her]
pl ea was infected by the allegedly ineffective assistance and t hat
[ she] entered the plea because of [defense counsel’s] allegedly poor

performance’ . . . W conclude, however, that defendant’s contention
| acks nmerit to that extent” (People v Jacques, 79 AD3d 1812, 1812-
1813, Iv denied 16 NY3d 896). “ ‘In the context of a guilty plea, a

def endant has been afforded neani ngful representation when he or she
recei ves an advant ageous plea and nothing in the record casts doubt on
t he apparent effectiveness of [defense] counsel’” . . ., and that is

t he case here” (People v Garner, 86 AD3d 955, 956, quoting People v
Ford, 86 Ny2d 397, 404).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1444

KAH 11- 00139
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
DERRI CK HAM LTON, PETI Tl ONER- APPELLANT,

\% ORDER

HARCLD D. GRAHAM SUPERI NTENDENT, AUBURN
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.

CHARLES A. MARANGOLA, MORAVI A, FOR PETI TI ONER- APPELLANT.
DERRI CK HAM LTON, PETI Tl ONER- APPELLANT PRO SE.
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Appeal from a judgnment (denom nated order) of the Suprene Court,
Cayuga County (Mark H. Fandrich, A J.), entered Decenber 17, 2010 in a
habeas corpus proceeding. The judgnent denied and di sm ssed the
petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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SE.

Appeal from an order of the Fam |y Court, Ontario County (Stephen
D. Aronson, A J.), entered August 18, 2009. The order, anong ot her
t hi ngs, awarded petitioner sole custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The Attorney for the Child appeals froman order
that granted the petition of petitioner father seeking to nodify the
parties’ prior custody agreenent by awardi ng himsol e custody of the
parties’ child. W note at the outset that, although Famly Court may
alter an existing custody agreenment only in the event that there is “a
showi ng of a change in circunmstances [that] reflects a real need for
change to ensure the best interest[s] of the child” (Matter of Carey v
W ndover, 85 AD3d 1574, 1574, |v denied 17 Ny3d 710 [internal
quotation marks omtted]), the Attorney for the Child correctly
concedes that there has been such a show ng here.

Upon determ ning that there has been a change in circunstances,
the court nust consider whether the requested nodification is in the
best interests of the child (see generally Eschbach v Eschbach, 56
NY2d 167, 171; Friederwitzer v Friederwi tzer, 55 NY2d 89, 93-95). 1In
maki ng that determ nation, the court nust consider all factors that
could inpact the best interests of the child, including the existing
cust ody arrangenent, the current home environnent, the financial
status of the parties, the ability of each parent to provide for the
child s enotional and intellectual devel opnent and the w shes of the
child (see Eschbach, 56 NY2d at 172-173; Fox v Fox, 177 AD2d 209,
210). No one factor is determ native because the court nust review
the totality of the circunstances (see Eschbach, 56 Ny2d at 174). It
is well settled, however, that “ ‘[a] concerted effort by one parent
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tointerfere with the other parent’s contact with the child is so
inimcal to the best interests of the child . . . as to, per se, raise
a strong probability that [the interfering parent] is unfit to act as
custodial parent’ ” (Matter of Amanda B. v Anthony B., 13 AD3d 1126,
1127; see Matter of Howden v Keeler, 85 AD3d 1561). |In addition, “ ‘a
court’s determ nation regarding custody and visitation issues, based
upon a first-hand assessnment of the credibility of the witnesses after
an evidentiary hearing, is entitled to great weight and will not be
set aside unless it lacks an evidentiary basis in the record ”
(Matter of Dubuque v Bremller, 79 AD3d 1743, 1744; see Matter of
Green v Bontzol akes, 83 AD3d 1401, |v denied 17 NY3d 703).

Based on our review of the record, we conclude that the totality
of the circunstances supports the award of custody to the father.
There is anple evidence in the record to support the court’s
concl usion that respondent nother interfered with the father’s
visitation with the child throughout the pendency of the matter,
including after she was warned several tines by the court that
visitation must occur according to a detail ed schedul e pronul gated by
the court. 1In addition, the child s treating psychol ogi st and the
court-appoi nted psychol ogi st both testified that a change of custody
woul d be warranted in the event that the parties could not abide by a
strict visitation schedule. Thus, the court properly concl uded that
awar di ng custody to the father would be in the best interests of the
child. Contrary to the contention of the Attorney for the Child, the
“Ic]ourt is, of course, not required to abide by the wishes of a child
to the exclusion of other factors in the best interests analysis”
(Matter of Rivera v LaSalle, 84 AD3d 1436, 1438; see Fox, 177 AD2d at
211-212), especially where the evidence supports the court’s
conclusion that “to follow [the child s] wi shes woul d be tantanmount to
severing her relationship with her father, and [that] result would not
be in [the child s] best interest[s].”

W have considered the remai ning contentions of the Attorney for
the Child and conclude that they are without nerit.

Ent er ed: Decenber 30, 2011 Frances E. Caf ar el
Cerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (Richard
A. Dollinger, A J.), entered July 6, 2010. The order, insofar as
appeal ed from determned that the parties’ separation agreenent is
not an enforceabl e agreement with respect to coll ege expenses.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menorandum Plaintiff’s sole contention on appeal is that the
parties’ separation agreenent, which was incorporated into the
j udgnment of divorce, created a binding obligation on defendant to
contribute to the coll ege expenses of the parties’ child and thus that
Suprene Court erred in refusing to direct defendant to reinburse him
for the coll ege expenses that he incurred before he filed his notion
seeking, inter alia, that relief. Plaintiff’s contention is not
properly before us, however, inasmuch as the Support Magi strate
determ ned, after a hearing, that the coll ege education provision of
the separati on agreenent was unenforceable, and plaintiff failed to
appeal fromthat order (see Matter of Hanm |l v Mayer, 66 AD3d 1196,
1197-1198; Matter of Clark v dark, 61 AD3d 1274, |v denied 13 Ny3d
702; Matter of Regan v Zal ucky, 56 AD3d 825, 826-827). W therefore
di sm ss the appeal (see generally Abasciano v Dandrea, 83 AD3d 1542,
1542- 1543) .

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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DONLON, TRAVI S & FI SHLI NGER, UNI ONDALE ( KATHLEEN D. FCOLEY OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froman order of the Suprene Court,
OGswego County (Janes W MCarthy, J.), entered June 9, 2010. The
order denied the parties’ respective notions for summary judgment.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting that part of plaintiff’s
notion to strike the affirmative defense of primary assunption of risk
and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiff’s nother commenced this action on behalf
of plaintiff seeking danmages for injuries he sustained while
participating in a westling unit in defendants’ conpul sory physi cal
education class. At the tine of the incident, plaintiff weighed
approxi mately 125 pounds and was westling with another student in the
cl ass wei ghi ng approxi mately 220 pounds. Plaintiff’s nother noved for
summary judgnent on liability and to strike the affirmative defense of
primary assunption of risk. Defendants subsequently noved for sunmmary
j udgnent dism ssing the conplaint on the ground that, inter alia, the
affirmati ve defense of primary assunption of risk was a conplete bar
to recovery. Plaintiff was thereafter substituted for his nother as
the plaintiff, and he appeals and defendants cross appeal from an
order denying the notions in their entirety.

We agree with plaintiff on appeal that Suprene Court erred in
denying that part of the notion to strike the affirmative defense of
primary assunption of risk. W therefore nodify the order
accordingly. “The doctrine of primary assunption of . . . risk
generally constitutes a conplete defense to an action to recover
damages for personal injuries . . . and applies to the voluntary
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participation in sporting activities” (Gugliano v County of Nassau,
24 AD3d 504, 505; see generally Mrgan v State of New York, 90 Ny2d
471, 483-486, rearg denied 90 Ny2d 936; Turcotte v Fell, 68 Ny2d 432,
437-440). Nevertheless, there are inportant distinctions between
voluntary participation in interscholastic sports and recreation
activities and conpul sory participation in physical education class
(see Benitez v New York City Bd. of Educ., 73 Ny2d 650, 658-659;
Passantino v Board of Educ. of City of N Y., 52 AD2d 935, 937

[ Cohal an, J., dissenting], revd on dissenting nem 41 Ny2d 1022).

| nasmuch as plaintiff was participating in a conpul sory physi cal
education class and his participation in the westling unit was
mandat ory, the defense of primary assunption of risk is not
applicable. Thus, we reject defendants’ contention on their cross
appeal that the court erred in denying their notion for sunmary

j udgnent dism ssing the conplaint based on that affirmative defense.

W reject the further contention of plaintiff on appeal, however,
that the court erred in denying that part of the notion for summary
judgment on liability. The court properly determ ned that there are
triable issues of fact with respect to the negligent supervision claim
and the conparative fault of plaintiff in choosing an opponent that
out wei ghed hi m by approxi mately 100 pounds. Further, plaintiff failed
to establish his entitlenent to judgnment as a matter of [aw on the
i ssue of proximte cause. The record is devoid of any evidence that
t he el bow di sl ocati on sustained by plaintiff was the result of the
wei ght differential between the students, rather than conduct that
coul d occur even under the nost intense supervision in the ordinary
course of a westling unit in a mddle school physical education class
(see generally Qdekirk v Bellnore-Merrick Cent. School Dist., 70 AD3d
910, 911).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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Appeal from an order and judgnent (one paper) of the Suprene
Court, Monroe County (Matthew A. Rosenbaum J.), entered Septenber 2
2010. The order and judgnent dism ssed the conplaint after a nonjury
trial.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nmously affirmed w thout costs.

Menorandum Plaintiff, a former Monroe County Deputy Sheriff,
was di scharged fromthat position by |etter dated Decenmber 15, 2004.
Pursuant to paragraph 35.3.1 of the applicable collective bargaining
agreenent (CBA) between Monroe County (County), the County Sheriff and
def endant, the union representing plaintiff, the parties had 10
busi ness days fromthe date of plaintiff’s discharge to file a
gri evance and denmand arbitration thereof. Plaintiff testified at
trial that defendant’s outgoing president assured himthat a grievance
had been tinely filed on his behalf. Wen a new president assuned the
duties of office in February 2005, however, he discovered that no
gri evance had been filed. The new president and other union officers
attenpted to file a grievance with the County or demand arbitration on
several occasions, but they were unsuccessful. Defendant subsequently
filed a demand for arbitration with respect to plaintiff’s discharge
with the Public Enploynent Relations Board, and Suprenme Court (Frazee,
J.) granted the petition of the County and the County Sheriff seeking
to stay arbitration. Plaintiff conmmenced this action on or about
August 9, 2005 seeking to recover damages for defendant’s breach of
the duty of fair representation. Plaintiff appeals froman order and
j udgment di sm ssing the conpl aint.

W reject the contention of plaintiff that Suprene Court
(Rosenbaum J.) erred in determning that the action was tine-barred.
An action against a union for breach of its duty of fair
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representation “shall be conmmenced within four nonths of the date the
former enpl oyee knew or should have known that the breach has

6ccurred, or wiwthin four nonths of the date the . . . fornmer enployee
suffers actual harm whichever is later” (CPLR 217 [2] [a]). |Here,
“the harm conplained of . . . occurred when defendant all egedly

breached its duty of fair representation by refusing to file the
grievance” within the tinme limts inposed by the CBA (Leblanc v
Security Servs. Unit Enpls. of N Y. State Law Enforcenent O ficers
Uni on, Council 82, AFSCME, AFL-CI O 278 AD2d 732, 733). Thus,
plaintiff suffered actual harm when defendant failed to file the
gri evance on or before Decenber 30, 2004, which is 10 busi ness days
after he was discharged.

W reject plaintiff’s further contention that the court erred in
determ ning that he knew, or had reason to know, of defendant’s
failure to file a grievance nore than four nonths prior to the
commencenent of the action. Plaintiff testified at trial that he did
not | earn of defendant’s failure to file a grievance until a later
date, but the court did not credit that testinony. It is well settled
that, although this Court’s authority in reviewing a nonjury trial is
the sane as that of the trial court, “[w here the findings of fact
‘rest in large nmeasure on considerations relating to the credibility
of witnesses” . . ., deference is owed to the trial court’s
credibility determ nations” (Sterling Inv. Servs., Inc. v 1155 NOBO
Assoc., LLC, 65 AD3d 1128, 1129, |v denied 13 NY3d 714; see Storico
Dev., LLC v Batlle, 9 AD3d 908, 909; Ring v State of New York, 8 AD3d
1057, Iv denied 3 NY3d 608). Here, there is anple support in the
record for the court’s credibility determ nations, and we see no basis
upon which to disturb them

Contrary to plaintiff’s contention, the statute of limtations
was not tolled by the continuous representation doctrine. That
doctrine, “although originally derived fromthe continuous treatnent
concept in medical mal practice cases, has al so been held applicable to
pr of essi onal s ot her than physicians” (Zaref v Berk & Mchaels, 192
AD2d 346, 347). For statute of limtations purposes, the Court of
Appeal s has defined professionals as those whose enpl oynent
qualifications “include extensive formal |earning and training,
licensure and regulation indicating a qualification to practice, a
code of conduct inposing standards beyond those accepted in the
mar ket pl ace and a system of discipline for violation of those
standards . . . Additionally, a professional relationship is one of
trust and confidence, carrying with it a duty to counsel and advi se
clients” (Chase Scientific Research v NIA G oup, 96 Ny2d 20, 29).
Even assum ng, arguendo, that the relationship between plaintiff and
defendant is one of trust and confidence with a duty to counsel and
advi se, we conclude that the record fails to establish that
defendant’s representatives held any of the other enpl oynment
qualifications, and thus we decline to expand the conti nuous
representation doctrine to include union representatives (see
generally Pike v New York Life Ins. Co., 72 AD3d 1043, 1048; Eastnan
Kodak Co. v Pronetheus Funding Corp., 283 AD2d 216). W have
considered plaintiff’s further contentions with respect to the statute
of limtations and conclude that they are without nerit.
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Plaintiff’s remaining contentions are academc in |ight of our
det erm nati on.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal from an order of the Suprene Court, Wayne County (Kenneth
R Fisher, J.), entered August 18, 2010 in proceedi ngs pursuant to
RPTL article 7 and CPLR article 78. The order, anong other things,
granted in part petitioner’s notion for summary judgment.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |l aw by dism ssing the petitions insofar as
they seek relief pursuant to CPLR article 78 and denyi ng those parts
of petitioner’s notion for summary judgnment determ ning that
petitioner is entitled to tax-exenpt status for the portions of its
property | eased by Finger Lakes M grant Health Care Project, Inc.,
Wayne County Rural Health Network and Rushville Health Center and as
nodified the order is affirmed w thout costs.

Menmorandum  Petitioner, a not-for-profit corporation, conmenced
t hese consol i dated proceedi ngs pursuant to RPTL article 7 and CPLR
article 78 seeking review of the tax assessnents over several years on
petitioner’s property located in respondent Town of Sodus (Town).
Respondents appeal froman order that, inter alia, granted those parts
of petitioner’s notion for summary judgnment determ ning that
petitioner was entitled to tax-exenpt status for the portions of its
property that were used for X ray and | aboratory services operated by
petitioner and that were | eased by Wayne Medical G oup, which is a
di vi si on of Rochester General Hospital (RGH), Finger Lakes M grant
Health Care Project, Inc. (FLVMHC), Wayne County Rural Health Network
(WCRHN) and Rushville Health Center (Rushville). W note at the
outset that “proceeding[s] pursuant to CPLR article 78 [are] not the
proper vehicle[s] for challenging the tax assessnent[s], inasmuch as
‘chal |l enges to assessnents on the grounds that they are illegal,
irregul ar, excessive, or unequal[ ] are to be nade in a certiorar
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proceedi ng under RPTL article 77 7 (Matter of Cayuga G andvi ew Beach

Coop. Corp., v Town Bd. of Town of Springport, 51 AD3d 1364, 1364, |v
denied 11 NY3d 702). W therefore nodify the order by dism ssing the
petitions insofar as they seek relief pursuant to CPLR article 78.

Pursuant to RPTL 420-a (1) (a), real property owned by a
corporation organi zed exclusively for hospital purposes is exenpt from
taxation when the property is “used exclusively” for such purposes.
Subdi vision (2) of that statute further provides that, “[i]f any
portion of such real property is not so used exclusively . . . but is
| eased or otherw se used for other purposes, such portion shall be
subject to taxation and the remaining portion only shall be exenpt

.” Petitioner had the initial burden of denonstrating that it was
establ i shed exclusively for hospital purposes and that the portions of
property at issue were used exclusively for those purposes (see Matter
of Cenesee Hosp. v Wagner, 47 AD2d 37, 43, affd 39 Ny2d 863). “The
issue in determning the taxable status of property is ‘whether the
nature of its primary activities is consistent with an exenpt
purpose’ ” (Matter of Lackawanna Community Dev. Corp. v Krakowski, 50
AD3d 1469, 1470, affd 12 Ny3d 578; see al so Congregati on Rabbi ni cal
Coll. of Tartikov, Inc. v Town of Ramapo, 17 NY3d 763, 764; Matter of
Br ookl yn Assenbly Halls of Jehovah’s Wtnesses, Inc. v Departnent of
Envtl. Protection of Gty of N Y., 11 NY3d 327, 335).

We reject respondents’ contention that Suprene Court erred in
granting those parts of petitioner’s notion with respect to the
portions of the property |eased by RGH and used for X ray and
| aboratory services. Petitioner established that RGH and petitioner
are not-for-profit corporations organi zed exclusively for hospital
pur poses and that they are using the property exclusively for those
pur poses (see generally Genesee Hosp., 47 AD2d at 43-45). \Were
property is being used in support of a general hospital for various
out pati ent services and care, such as the services provided here by
t he physicians and staff of RGH and by petitioner’s X ray units and
| aboratories, the property is tax exenpt inasmuch as those services
fulfill primary hospital purposes (see Genesee Hosp., 47 AD2d at 46-
47). Although there is no general hospital on the property at issue,
as there was in Matter of Genesee Hosp., the relevant portion of the
property is used and operated as an extension clinic by RGH which
operates a not-for-profit hospital. W therefore concl ude that
petitioner established its entitlenment to judgnment as a matter of |aw
with respect to the portions of property |eased by RGH and used for X
ray and | aboratory services, and respondents failed to raise a triable
i ssue of fact in opposition (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562).

We agree with respondents, however, that the court erred in
granting petitioner’s notion with respect to the portions of its
property | eased by FLMHC, WCRHN and Rushville. Petitioner failed to
establish that those not-for-profit organi zati ons were using the
property exclusively for tax-exenpt hospital purposes (see CGenesee
Hosp., 47 AD2d at 43). W therefore further nodify the order by
denying those parts of petitioner’s notion for summary judgnment
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determ ning that petitioner was entitled to tax-exenpt status for
those portions of its property |leased by FLVMHC, WCRHN and Rushville.

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Onondaga County (Janes P. Murphy, J.), entered March 22, 2011 in a
personal injury action. The order denied plaintiff’s notion for
partial sumrmary judgnent and deni ed defendant’s cross notion for
sumary j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action on behalf of her
daught er seeki ng danages for injuries her daughter sustained when she
was struck by a vehicle operated by defendant while wal king on the
shoul der of the road. Plaintiff appeals and defendant cross-appeals
froman order denying plaintiff’s notion for partial summary judgnent
on liability, i.e., the issues of negligence and serious injury (see
general ly Ruzycki v Baker, 301 AD2d 48, 51-52), and denying
defendant’s cross notion for summary judgnment di sm ssing the
conplaint. W affirm

Contrary to plaintiff’s contention on appeal, we concl ude that
Suprene Court properly denied that part of her notion with respect to
the i ssue of defendant’s negligence, inasnuch as her own subm ssions
raise triable issues of fact whether plaintiff’s daughter was
conparatively negligent and whet her defendant exercised due care to
avoid striking her (see D.F. v Wedge Mascot Corp., 43 AD3d 1372,
1373). In support of the notion, plaintiff contended that defendant
viol ated Vehicle and Traffic Law 8§ 1131, pursuant to which “no notor
vehi cle shall be driven over, across, along, or within any shoul der or
sl ope of any state controlled-access highway . . . .” Plaintiff,
however, submitted the deposition testinony of defendant, who
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testified that he did not cross into the shoulder of the street in
guestion and that plaintiff’s daughter crossed into the street

i medi ately prior to the accident. Plaintiff also submtted the
deposition testinony of her daughter’s friend, who was with her
daughter at the tinme of the accident and who testified that she did
not observe defendant cross into the shoul der of the street.

In addition, plaintiff failed to make a prinma faci e showi ng that
def endant violated Vehicle and Traffic Law 8 1146 or a simlar duty of
care (see generally Long v Niagara Frontier Transp. Auth., 81 AD3d
1391, 1392). Pursuant to section 1146 (a), “every driver of a vehicle

shall exercise due care to avoid colliding with any . . . pedestrian
upon any roadway and shall give warning by soundi ng the horn when
necessary.” Further, defendant al so had the “comon-|law duty to see

t hat which he should have seen [as a driver] through the proper use of
his senses” (Barbieri v Vokoun, 72 AD3d 853, 856). Although it is
undi sputed that defendant struck plaintiff’s daughter with his
vehicle, defendant testified at his deposition that the street in
question has few lights, that he was driving in his |ane and that he
was driving at or under the speed limt. Defendant further testified
that he did not have tine to avoid the accident after observing
plaintiff’s daughter in the path of his vehicle. Contrary to
plaintiff’s further contention, any inconsistencies in the deposition
testi mony of defendant concerning when he first observed plaintiff’s
daughter merely present a credibility issue to be resolved at trial
(see Pal mer v Horton, 66 AD3d 1433, 1434; Dietzen v Aldi Inc. [New
York], 57 AD3d 1514). In light of our conclusion that plaintiff
failed to neet her initial burden on the notion, we do not address her
contention that the affidavit of defendant’s accident
reconstructionist is speculative and | acks an evidentiary foundati on.

We further conclude that the court properly denied that part of
plaintiff’s nmotion with respect to the issue whet her her daughter
sustained a serious injury within the nmeani ng of Insurance Law 8 5102
(d). As the noving party, plaintiff bore the burden of denonstrating
t hat her daughter sustained a serious injury as a matter of |aw “by
tender of evidentiary proof in adm ssible forni (Zuckerman v Gty of
New Yor k, 49 Ny2d 557, 562; see generally Alvarez v Prospect Hosp., 68
NY2d 320, 324). In support of the notion, plaintiff submtted her
daughter’ s nmedi cal records, which included a report from a radi ol ogi st
di agnosing plaintiff’s daughter with a “[l]inear skullbase fracture”
after the accident. Although there is no question that a fracture
constitutes a serious injury (see 8 5102 [d]), plaintiff is not
entitled to sunmary judgnment because the radiologist’s report was not
submtted in adm ssible form (see generally Toure v Avis Rent A Car
Sys., 98 Ny2d 345, 350; Grasso v Angeram, 79 Ny2d 813, 815;
Zuckerman, 49 Ny2d at 562). The report is unsworn (see Grasso, 79
NY2d at 814; Feggins v Fagard, 52 AD3d 1221, 1223; cf. Bojorquez v
Sanchez, 65 AD3d 1179), and it was not properly certified as a
busi ness record (see CPLR 4518 [a]; cf. Salman v Rosario, 87 AD3d 482,
483 n; Maybl um v Schwarzbaum 253 AD2d 380).

Contrary to defendant’s contention on his cross appeal, we
conclude that the court properly denied his cross notion inasnuch as
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he “failed to submt evidence sufficient to establish, prim facie,
that the . . . alleged negligence [of plaintiff’s daughter] was the
sol e proxi mate cause of the accident, that he kept a proper | ookout,
and that his alleged negligence, if any, did not contribute to the
happeni ng of the accident” (Topalis v Zwol ski, 76 AD3d 524, 525; see
Ryan v Budget Rent a Car, 37 AD3d 698).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Chautauqua County [Janmes H
Dillon, J.], entered August 4, 2010) to review a determ nation of
respondent New York State O fice of Children and Fam |y Services. The
determ nation denied petitioners’ request that reports nmaintained in
the New York State Central Register of Child Abuse and Maltreatnent,
indicating petitioners for nmaltreatnment, be anmended to unfounded and
seal ed.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioners commenced this CPLR article 78
proceedi ng seeking to annul the determ nation of respondent New York
State Ofice of Children and Fam |y Services denying their request to
amend an indicated report of maltreatnment to provide instead that the
report was unfounded (see Social Services Law 8§ 422 [8] [a] [V]; [c]
[i1]). “Upon our review of the record, we conclude that there is a
rational basis for the agency’'s determnation and that it is supported
by substantial evidence” (Matter of Draman v New York State O f. of
Children & Fam |y Servs., 78 AD3d 1603, 1603-1604; see Matter of
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Theresa G v Johnson, 26 AD3d 726).

Ent er ed: Decenber 30, 2011 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1456

CA 11-00948
PRESENT: SM TH, J.P., FAHEY, PERADOTTO, CARNI, AND SCON ERS, JJ.

BONI CA LESCENSKI, | NDI VI DUALLY, AND BONI CA
LESCENSKI, AS FI DUCI ARY OF THE ESTATE OF
ROBERT A. SM TH, DECEASED, PLAI NTI FF- APPELLANT,
Vv MEMORANDUM AND ORDER

M CHAEL J. WLLI AMS, DEFENDANT- RESPONDENT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CI RANDO OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

MACKENZI E HUGHES LLP, SYRACUSE (MARK R SCHLEGEL OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Oswego County (Janes
W MCarthy, J.), entered July 13, 2010 in a wongful death action.
The order granted the notion of defendant for sumrary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action, individually and as
fiduciary of the estate of Robert A Smth (decedent), seeking damages
for the wongful death of decedent as the result of an accident in a
four-way intersection controlled by a traffic light. That accident
occurred when the vehicle driven by decedent’s wife and in which
decedent was a passenger collided with the vehicle driven by
defendant. W reject plaintiff’s contention that Suprene Court erred
in granting defendant’s notion for summary judgnent dism ssing the
conplaint. It is well settled that a driver “who has the right[-]of][-
J]way is entitled to anticipate that [the drivers of] other vehicles
will obey the traffic laws that require themto yield” (Nam snak v
Martin, 244 AD2d 258, 260; see Rogers v Edel man, 79 AD3d 1803; Wall ace
v Kuhn, 23 AD3d 1042, 1043). Defendant “nmet his initial burden by
establishing as a matter of law ‘that the sol e proxi mte cause of the
accident was [the] failure [of decedent’s wife] to yield the right]-
]Jof[-]way’ to [defendant]” (Guadagno v Norward, 43 AD3d 1432, 1433;
see Galvin v Zacholl, 302 AD2d 965, 967, |v denied 100 Ny2d 512,

Kel sey v Degan, 266 AD2d 843). |In support of the notion, defendant
established that, as decedent’s w fe approached the intersection,
defendant was traveling at a awful rate of speed, had the
right-of-way with respect to her vehicle and did not have an
opportunity to avoid the accident.
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I n opposition to the notion, plaintiff failed to raise a triable
i ssue of fact whether defendant was negligent based on his speed or
failure to keep a proper | ookout (see generally Zuckerman v City of
New York, 49 Ny2d 557, 562). Contrary to plaintiff’s contention,
“[t]he specul ative affidavit of [her] expert containing alternative
expl anati ons concerning the manner in which the accident occurred is
insufficient to defeat the notion” (Van Gstberg v Crane, 273 AD2d 895,
896; see Wasson v Szafarski, 6 AD3d 1182).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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OF COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Niagara County [Richard C
Kloch, Sr., A J.], entered October 6, 2010) to review a determ nation
of respondent. The determ nation required petitioner to repay
ener gency assi stance funds.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation followng a fair hearing that
requi red her to repay the enmergency assistance funds paid to her
el ectric and gas services providers. “[T]he role of a court review ng
an admnistrative determnation is limted to ensuring that the
determ nation arrived at followi ng an adversarial hearing is supported
by substantial evidence” (Matter of Jason B. v Novello, 12 Ny3d 107,
114; see CPLR 7803 [4]; Faber v Merrifield, 11 AD3d 1009).
“Substantial evidence nmeans such rel evant proof as a reasonable mnd
may accept as adequate to support a conclusion or ultimte fact”
(Matter of Johnson v Town of Amherst, 74 AD3d 1896, 1897, |v denied 15
NY3d 712 [internal quotation marks omtted]; see 300 G amatan Ave.
Assoc. v State Div. of Human Rights, 45 Ny2d 176, 180-181).

Here, respondent concluded that petitioner was required to repay
t he enmergency assi stance funds in question inasnmuch as her gross
mont hly i nconme exceeded the applicable public assistance standard of
need (see 18 NYCRR 352.5 [e]; see generally New York State O f. of
Tenporary & Disability Assistance Adm nistrative Directive 2002
ADM 02). Petitioner contends that the determ nation is not supported
by substantial evidence because respondent erroneously characterized
an “interest-free loan” as incone in calculating her gross nonthly
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income. We reject that contention. Respondent was faced with
conflicting evidence whether certain funds received by petitioner were
| oans rather than inconme. * ‘[I]Jt is for the admnistrative tribunal,
not the courts, to weigh conflicting evidence, assess the credibility
of wi tnesses, and determ ne which [evidence] to accept and which to
reject’ . . . This Court may not substitute its judgnent for that of
respondent” in rejecting petitioner’s position that the funds at issue
constitute | oans rather than inconme (Faber, 11 AD3d at 1010; see
Matter of Padulo v Reed, 63 AD3d 1687, 1688, |v denied 13 NY3d 716).

Contrary to petitioner’s further contention, pursuant to
respondent’s “Energy Manual,” it is not required to pay m scel | aneous
charges, including reconnect fees (see 18 NYCRR 352.5 [e]).

Ent er ed: Decenber 30, 2011 Frances E. Caf arel
Cerk of the Court
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MATTER OF KARCLYNE N. ARMER, AN ATTORNEY, RESPONDENT. GRI EVANCE
COW TTEE OF THE SEVENTH JUDI Cl AL DI STRI CT, PETITIONER. -- Order
of suspension entered. Per Curiam Opinion: Respondent was
admtted to the practice of law by this Court on March 7, 1975,
and she fornmerly maintained an office in Penfield. The Gievance
Commttee filed a petition charging respondent with acts of

m sconduct including neglecting client matters, failing to
cooperate with the investigation of the Gievance Comrttee and
engaging in illegal conduct by failing to pay personal incone
taxes and to file personal incone tax returns for a seven-year
period. Respondent filed an answer denying material allegations
of the petition, and this Court appointed a referee to conduct a
hearing. At the hearing, respondent admtted all of the

all egations in the petition and testified concerning matters in
mtigation. The Referee filed a report, which the Gievance
Comm ttee noves to confirm Respondent thereafter appeared
before this Court and submtted matters in mtigation

Wth respect to charge one, the Referee found that, on My
25, 2010, respondent was convicted upon her plea of guilty in
Monroe County Court of failure to pay tax (Tax Law former 8§
1810), an uncl assified m sdenmeanor. Respondent admtted that she
failed to pay New York State personal inconme tax in a tinely
manner for the year 2007. The court sentenced respondent to an
uncondi ti onal di scharge.

Wth respect to charge two, the Referee found that, in
addition to respondent’s failure to pay New York State persona
incone tax for the year 2007, she failed to pay New York State
personal inconme taxes for the years 2001 through 2006 and fail ed
to file the related State incone tax returns for the years 2001
t hrough 2007. The Referee additionally found that respondent
failed to file federal personal income tax returns and to pay the
rel ated taxes for the years 2001 t hrough 2007.

Wth respect to charge three, the Referee found that, from
Cct ober 2009 t hrough June 2010, respondent failed to respond to
inquiries froma client regarding a donestic relations matter and
that, from June through Septenber 2010, she failed to provide a
refund in a tinely manner as requested by the client.

Wth respect to charge four, the Referee found that, in
Sept enber 2006, respondent agreed to represent the seller of
certain real property and to hold in escrow funds in the anount
of $1,200 pending the resolution of a dispute between her client
and the buyer regarding certain repairs to the property. The
Ref eree further found that, although the dispute was resolved in
Decenber 2009 and the parties thereafter placed numerous
tel ephone calls to respondent’s office, respondent failed to
rel ease the funds fromescrow until Septenber 2010, after the



parties had filed a conplaint wth the Gievance Conmttee.

Wth respect to charge five, the Referee found that, from
Sept enber 2009 t hrough January 2010, respondent failed to respond
to aclient’s request to resolve a fee dispute through
arbitration, failed to appear at the arbitration hearing and
failed to contact her client or the arbitrator regarding the
matter.

Wth respect to charge six, the Referee found that, in 2008,
respondent agreed to represent a client in a donestic relations
matter and accepted a retainer fee in the amount of $1,400. The
Ref eree further found that, after January 2010, respondent failed
to communicate with her client regarding the matter and failed to
provide her client with itemzed billing statenments at regul ar
intervals as required by 22 NYCRR part 1400.

Wth respect to charge seven, the Referee found that
respondent failed to provide a tinely witten response to the
inquiries of the Gievance Commttee regarding the client
conplaints that gave rise to charges three through five of the
petition.

We confirmthe findings of fact nmade by the Referee and
concl ude that respondent has violated the follow ng former
Di sciplinary Rules of the Code of Professional Responsibility and
the foll owi ng Rul es of Professional Conduct:

DR 1-102 (a) (3) (22 NYCRR 1200.3 [a] [3]) - engaging in
illegal conduct that adversely reflects on her honesty,
trustworthiness or fitness as a | awer;

DR 1-102 (a) (7) (22 NYCRR 1200.3 [a] [7]) and rule 8.4 (h)
of the Rules of Professional Conduct (22 NYCRR 1200.0) - engagi ng
in conduct that adversely reflects on her fitness as a | awer;

rule 1.3 (b) of the Rules of Professional Conduct (22 NYCRR
1200.0) - neglecting a legal matter entrusted to her;

rule 1.15 (c) (4) of the Rules of Professional Conduct (22
NYCRR 1200.0) - failing to pay or deliver to a client or third
person in a pronpt manner as requested by the client or third
person the funds, securities or other properties in her
possession that the client or third person is entitled to
recei ve; and

rule 8.4 (d) of the Rules of Professional Conduct (22 NYCRR
1200.0) - engaging in conduct that is prejudicial to the
adm ni stration of justice.

Finally, we conclude that respondent has violated 22 NYCRR
part 1400 by failing to provide a client in a donestic relations
matter with item zed billing statements at regular intervals.

We have considered, in determ ning an appropriate sanction,
respondent’s disciplinary history, which includes two letters of
adnonition and three letters of caution. W have al so
consi dered, however, that respondent has filed all New York State
personal income tax returns and paid the related taxes due. In
addi tion, we have considered that respondent did not commt the
m sconduct with venal intent and that, during the relevant tine
period, she suffered from serious nedical conditions, which gave



rise to nental health issues that negatively inpacted her ability
to nmeet her professional obligations. W have further considered
respondent’ s subm ssion that she has not accepted any new client
matters since 2008, in recognition of her health limtations.
Accordingly, after consideration of all of the factors in
this matter, we conclude that respondent should be suspended from
the practice of law for a period of one year and until further
order of the Court. W direct, however, that the period of
suspensi on be stayed on condition that respondent, during that
period, shall conply with the statutes and rul es regul ating
attorney conduct and that she shall not be the subject of any
further action, proceeding or application for discipline or
sanctions in any court. Furthernore, in accordance with the
ternms of the order entered herewith, respondent is to submt to
the Gievance Commttee quarterly reports from her nedica
provi der confirmng that she is conpleting any reconmended nent al
heal th treatnment program and continues to have the capacity to
practice |aw (see Matter of Herzog, 27 AD3d 947). Any failure to
nmeet those conditions shall be reported by the Gievance
Commttee to this Court, whereupon the Gievance Conmittee may
nove before this Court to vacate the stay of respondent’s
suspension. PRESENT: SMTH, J.P., FAHEY, CARNI, SCON ERS, AND
GORSKI, JJ. (Filed Dec. 30, 2011.)



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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