SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

MATTER OF JOHN M AVERSA, AN ATTORNEY, RESPONDENT. GRI EVANCE
COW TTEE OF THE SEVENTH JUDI Cl AL DI STRICT, PETITIONER -- Order
of disbarnment entered. Per Curiam Opinion: Respondent was
admtted to the practice of law by this Court on February 18,
1981, and maintains an office in Niagara Falls. The Gievance
Commttee filed a petition charging respondent with acts of

m sconduct arising fromhis appoi ntnment as guardi an of an

i ncapaci tated person (hereafter, IP). Respondent filed an answer
admtting the material allegations of the petition and he
appeared before this Court and submtted matters in mtigation.

Respondent admts that, in July 2009, he was appointed as
guardian for the IP, who was a plaintiff in a pending personal
injury action. Respondent further admts that, in August 2009,
the I P received settlenment funds in an anpbunt in excess of $5
mllion and, on nunmerous occasions thereafter, Suprene Court
instructed respondent to retain independent counsel to draft a
will on behalf of the IP

Respondent admits that, in contravention of those
instructions, he prepared a wll for the I P, which was executed
in March 2010, appointing hinself as sole executor of the estate
and designating respondent’s wife, in her nmaiden nanme, as sole
beneficiary of the will. Respondent further admts that, prior
to the execution of the will, the IP did not receive advice from
i ndependent counsel and was not evaluated to determne if she
possessed testanentary capacity. In addition, respondent admts
that two nenbers of his imediate fam |y served as subscri bing
W tnesses to the wll.

In June 2010, the court advised respondent in a letter that
his conduct in preparing the will, designating his wife as sole
beneficiary, and retaining counsel to probate the will was
i nproper, and the court requested that respondent resign as
guardi an. Respondent admits that he thereafter resigned as
guardi an wi thout responding to the letter and did not attenpt to
offer the will for probate. Additionally, respondent admts
that, during the investigation conducted by the Gievance
Commttee into this nmatter, he produced a petition for probate,
whi ch he had prepared and verified, that had not been filed and
t hat contai ned an undated, unsigned addendum purporting to
instruct respondent’s wife to distribute the IP s assets to
charity. The petition for probate was verified by respondent two
days after the date of the letter fromthe court requesting his
resi gnation as guardi an.

When respondent appeared before this Court in relation to
this matter, he submitted that he did not understand that his
conduct was i nproper and did not construe the instructions by the



court as a directive to retain independent counsel for the IP
He further stated that he drafted the will in an attenpt to
fulfill the IPs testanmentary wish to distribute her assets to
charity. W reject respondent’s explanation for his m sconduct
as incredible.

We concl ude that respondent has violated the foll ow ng Rul es
of Professional Conduct:

rule 1.8 (c) (1) (22 NYCRR 1200.0) - soliciting a gift from
aclient, including a testanentary gift, for the benefit of the
| awyer or a person related to the | awyer;

rule 1.8 (c) (2) (22 NYCRR 1200.0) - preparing on behal f of
a client an instrunent giving the | awer or a person related to
the Iawer any gift where the |l awer or other recipient is not
related to the client and a reasonabl e | awer woul d not concl ude
that the transaction is fair and reasonabl e; and,

rule 8.4 (h) (22 NYCRR 1200.0) - engaging in conduct that
adversely reflects on his fitness as a | awer.

In determ ning an appropriate sanction, we have consi dered
respondent’s previously unblem shed record after 30 years in the
practice of |law. Respondent, however, has commtted serious
m sconduct for personal gain. Additionally, respondent has
denonstrated a shocking |lack of candor in this proceedi ng by
bel atedly presenting to the Gievance Conmttee a docunent
designed to conceal his m sconduct and by providing expl anations
for his conduct that lack credibility. Accordingly, after
consideration of all of the factors in this matter, we concl ude
t hat respondent shoul d be disbarred. PRESENT: CENTRA, J. P.
PERADOTTO, LI NDLEY, GREEN, AND MARTOCHE, JJ. (Filed Aug. 2,
2011.)



