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KA 08-00027
PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

SAMUEL S| ERRA, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (David
D. Egan, J.), rendered Novenber 5, 2007. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the second degree,
vehi cul ar mansl aughter in the second degree, aggravated unlicensed
operation of a notor vehicle in the first degree, driving while
i ntoxicated (two counts), and a traffic infraction.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, manslaughter in the second degree
(Penal Law 8§ 125.15 [1]). Defendant initially pleaded guilty to the
indictment with a sentencing conmtnment of a termof inprisonnment of
4% to 9 years. After County Court (Connell, J.) accepted the plea,

t he Peopl e expressed their disagreenment with that sentence. Judge
Connel | determ ned that he woul d not abi de by the sentencing

comm tment and recused hinself. The case was then assigned to a

di fferent County Court Judge (Egan, J.), and defendant w thdrew t he
plea. W reject defendant’s contention that Judge Connell abused his
di scretion in refusing to abide by the sentencing commtnent of the

pl ea agreenent. “The court . . . retains discretion in fixing an
appropriate sentence up until the tine of sentencing” (People v
Schultz, 73 Ny2d 757, 758) and, in view of Judge Connell’s explanation
for his determ nation not to abide by the sentencing commtnent, we
cannot conclude that he abused his discretion (see generally id.).
Contrary to the further contention of defendant, he is not entitled to
specific performance of the plea agreenent. “The renedy of specific
performance in the context of plea agreenents applies where a

def endant has been placed in a no-return position in reliance on the
pl ea agreenment . . ., such that specific performance is warranted as a
matter of essential fairness” (People v Herber, 24 AD3d 1317, 1318, |v
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denied 6 NY3d 814 [internal quotation marks omtted]). Upon our
review of the record, we conclude that specific performance of the

pl ea agreenent is not warranted, and we reject defendant’s further
contention that nedia coverage of the plea withdrawal tainted the jury
pool .

We further conclude that the contention of defendant that his
statenents to the police were obtained in violation of his right to
counsel and were thus involuntary is without nerit. Although
def endant abandoned that contention by failing to seek a ruling on
that part of his omibus notion and failing to object to the adm ssion
in evidence of the statenments at trial (see People v Anderson, 52 AD3d
1320, Iv denied 11 Ny3d 733), it nmay be raised for the first tinme on
appeal (see generally People v McLean, 15 Ny3d 117, 119; People v
Whet st one, 281 AD2d 904, |v denied 96 NY2d 909). |Inasnmuch as the
record establishes that defendant made an unequi vocal request for
counsel (see generally People v Porter, 9 NY3d 966, 967), we address
that contention here (see MLean, 15 NY3d at 119, 121). Even
assum ng, arguendo, that defendant’s indelible right to counsel had
attached when he made the disputed statements (see generally People v
Ranps, 99 Ny2d 27, 32-33; People v Casey, 37 AD3d 1113, 1115, Ilv
deni ed 8 NY3d 983), we conclude that the statenents were spontaneous
i nasmuch as “they were in no way the product of an interrogation
environnment [or] the result of express questioning or its functional
equi valent” (People v Harris, 57 NY2d 335, 342, cert denied 460 US
1047 [internal quotation marks omtted]; see People v Rivers, 56 Ny2d
476, 480, rearg denied 57 NY2d 775; People v Stoesser, 53 Ny2d 648,
650) .

We reject the contention of defendant that the order permtting
the chem cal test of his blood was not obtained in conpliance with
Vehicle and Traffic Law 8 1194 (3). Even assum ng, arguendo, that the
Assistant District Attorney and County Court (Bellini, J.) failed to
conply with the requirenents of Vehicle and Traffic Law 8 1194 (3) (d)
(2), we conclude that such nonconpliance “was of no nonment because
there was the requisite substantial conpliance with the requirenents
of the statute” (People v Donbrowski-Bove, 300 AD2d 1122, 1123).

Def endant further contends that the application for the chem cal test
of his blood was insufficient because the w tnesses who offered
statenents in support thereof were not placed under oath. W reject

that contention. “[A]ln application for a court-ordered bl ood test may
contai n hearsay and doubl e hearsay statenments that satisfy the
Agui l ar-Spinelli test[ if] the application . . . disclose[s] that it

i's supported by hearsay and identif[ies] the source or sources of the
hearsay” (People v Freeman, 46 AD3d 1375, 1377, |v denied 10 NY3d
840). “[T]he two-part Aguilar-Spinelli test requir[es] a show ng that
the informant is reliable and has a basis of know edge for the
information inparted” (People v Monroe, 82 AD3d 1674, 1675 [internal
guotation marks omtted]; see People v Ketcham 93 Ny2d 416, 420) and,
upon our review of the record, we conclude that the Aguilar-Spinelli
requi renents were satisfied here. Inasnmuch as the application at
issue was witten rather than oral, defendant’s contention that the
application did not conply with the requirenents of Vehicle and
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Traffic Law 8§ 1194 (3) (d) (3) is of no nonent.

Contrary to defendant’s further contention, Suprene Court (Egan,
J.) properly admtted in evidence at trial the results of the chem cal
test of his blood. “It is well settled that a foundation establishing
the reliability and accuracy of a machine used to neasure bl ood
al cohol content is a prerequisite to admtting the results of a bl ood
al cohol test into evidence” (People v Baker, 51 AD3d 1047, 1048; see
Peopl e v Canpbell, 73 Ny2d 481, 485). W conclude that the People
established the requisite foundation for the adm ssion of those
results (see generally Canpbell, 73 Ny2d at 485; Baker, 51 AD3d at
1048-1049). We reject defendant’s contention that the w tness who
testified regarding the test of defendant’s bl ood was not qualified to
testify with respect to the accuracy of the machi ne used to conduct
that test (cf. Canpbell, 73 NY2d at 484-486).

Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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KA 11-00262
PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BARBARA J. HERSHEY, DEFENDANT- APPELLANT.

EASTON THOVPSON KASPEREK SHI FFRIN LLP, ROCHESTER (BRI AN SH FFRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

R M CHAEL TANTI LLO, DI STRI CT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A J.), rendered Decenber 5, 2007. The judgnment convicted
def endant, upon a jury verdict, of manslaughter in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the sentence to an indeterm nate term of
i mprisonnment of 2 to 6 years and as nodified the judgnent is affirned.

Menor andum  Def endant appeals from a judgnent convicting her
upon a jury verdict of manslaughter in the second degree (Penal Law §
125.15 [1]) for recklessly causing the death of her four-nonth-old
step-grandson. Viewi ng the evidence in light of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342,

349), we reject defendant’s contention that the verdict is against the
wei ght of the evidence. It is undisputed that the victim sustained
subdural hematomas, retinal henorrhaging and cerebral edema, commonly
referred to as the triad synptons indicative of Shaken Baby Syndrone
(SBS). The People’s expert wtnesses testified that, in the absence
of evidence of external trauma, those synptonms in a baby can be caused
only by shaking the baby with great force. The People’ s experts
further testified that there can be no “lucid interval” between the
shaki ng and the baby’ s death or disability. Thus, because the victim
| ost consci ousness while in the exclusive care of defendant, it was
reasonable for the jury to conclude that defendant shook the victim
causing his death. Although defendant’s experts chall enged the
validity of SBS, it cannot be said on this record that the jury failed
to give the evidence the weight it should be accorded (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495). * ‘Were, as here, there was
conflicting expert evidence concerning crimnal responsibility, the
jury was free to accept or reject in whole or in part the opinion of
any expert’ ” (People v Law, 273 AD2d 897, 898, |v denied 95 Nyad
965), “at least in the absence of a serious flaw in the expert’s
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testimony” (People v Irizarry, 238 AD2d 940, 941, |v denied 90 Nyad
894 [internal quotation marks omtted]).

We further conclude that County Court properly allowed the
prosecutor to cross-exam ne a defense expert concerning statenents
made by a defendant in another case in which that expert had
previously testified. Because those statenents were not testinonial
in nature (see generally Davis v Washi ngton, 547 US 813, 822),
defendant’s right to confront w tnesses against her, as articul ated by
the Supreme Court in Crawford v Washington (541 US 36), was not
violated by that |ine of questioning (see generally People v Bradley,
8 NY3d 124, 126). Defendant failed to preserve for our review her
further contention that the prosecutor’s use of those statenents on
cross-exam nation of the defense expert violated the rul e against
hearsay (see CPL 470.05 [2]), and we decline to exercise our power to
reviewit as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

We agree with defendant, however, that the sentence is unduly
harsh and severe. Defendant, who is 70 years old, has no prior
crimnal record and, as the People correctly concede, her crine was
not intentional in nature. W note that the victims parents
supported defendant throughout the proceedi ngs and, at sentencing,
they pleaded with the court not to incarcerate her. The parents
stated that a sentence of incarceration would only conmpound their
tragedy and add to their grief. The court neverthel ess sentenced
def endant to the maxi mum puni shment permtted by law, i.e., an
indeterminate termof inprisonment of 5 to 15 years. Although we are
cogni zant that an innocent |ife has been lost at its infancy, we
concl ude that, under the circunstances of this case, an indeterm nate
termof inprisonment of 2 to 6 years is nore appropriate. Thus, as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[b]), we nodify the judgnent accordingly.

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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CAF 10-00514
PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF ZACHARY T.

GENESEE COUNTY DEPARTMENT OF SOCI AL MVEMORANDUM AND ORDER
SERVI CES, PETI TI ONER- RESPONDENT;

ALAN D. T., SR, RESPONDENT- APPELLANT.

MARY ANN BLI ZNI K, CLARENCE, FOR RESPONDENT- APPELLANT.
PAULA A. CAVPBELL, BATAVI A, FOR PETI TI ONER- RESPONDENT.

LINDA M JONES, ATTORNEY FOR THE CHI LD, BATAVI A, FOR ZACHARY T.

Appeal from an order of the Famly Court, Genesee County (Eric R
Adans, J.), entered February 1, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, inter alia, adjudged that the
subject child is a neglected child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order that, inter
alia, adjudicated the child who is the subject of this proceeding to
be a neglected child. W conclude that Fam |y Court properly
determ ned followng a fact-finding hearing that the father neglected
the child by failing to protect himfrom being sexually abused by his
ol der brother and his cousin. The child s older brother testified
that the father was aware of their sexual activity but took no action
to prevent it fromcontinuing. That testinony was corroborated by
sworn statenments that the child nade to a police investigator. Under
the circunstances, the court properly concluded that petitioner
established by a preponderance of the evidence that the sexual abuse
to which the child was subjected was “a consequence of the failure of
the [father] . . . to exercise a mninmdegree of care in providing
the child with proper supervision or guardi anship” (N cholson v
Scoppetta, 3 NY3d 357, 368).

W reject the father’s contention that the court erred in
determning that the child was derivatively neglected as a result of
the father’s sexual abuse of his nephew, whose fam |y shared a house
with the father and his famly during the relevant tinme period. W
conclude that the father was the “functional equivalent of a parent in
a famlial or household setting” with respect to his nephew (Mtter of
Yol anda D., 88 Ny2d 790, 796), and that his nephew was therefore “the
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| egal responsibility of” the father within the neaning of Famly Court
Act 8 1046 (a) (i).

Patricia L. Mrrgan

Entered: June 17, 2011
Cerk of the Court
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NI AGARA FALLS WATER BOARD, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

CITY OF Nl AGARA FALLS, DEFENDANT- APPELLANT.

JAECKLE FLEI SCHVANN & MUGEL, LLP, BUFFALO (HEATH J. SZYMCZAK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

H SCOCK & BARCLAY, LLP, BUFFALO (JAMES P. DOVAGALSKI OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered May 5, 2010. The order, anong
other things, granted plaintiff’s notion to conpel and denied
defendant’s notion for sunmmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, defendant’s notion for
sumary judgnent dism ssing the second anended conplaint is granted
and plaintiff’s notion to conpel discovery is denied.

Menmorandum  Plaintiff comrenced this action seeking, inter alia,
to recover funds allegedly owed to it pursuant to the terns of
Resol ution No. 2003-90 (Resolution), adopted by defendant’s City
Council, and pursuant to an Acquisition Agreenent between the parti es.
The Acquisition Agreenent provided that, inter alia, plaintiff was to
purchase from def endant certain assets, including “all accounts
recei vable of [defendant] . . . in connection with its water,
wast ewat er and stormnater related accounts.” On a prior appeal and
cross appeal, we nodified an order granting in part defendant’s pre-
answer notion to dismss the conplaint and plaintiff’s cross notion
seeking |l eave to anmend the conplaint (Niagara Falls Water Bd. v City
of Niagara Falls, 64 AD3d 1142). W concluded that Suprene Court
shoul d have denied the notion and granted the cross notion with
respect to the first cause of action, for breach of contract.
Accepting the facts as alleged in the conplaint as true and accordi ng
plaintiff the benefit of every possible inference (Daley v County of
Erie, 59 AD3d 1087), we agreed with plaintiff that it had alleged a
cogni zabl e breach of contract cause of action (N agara Falls Water
Bd., 64 AD3d at 1143). We further concluded, however, that the
remai ni ng causes of action were either properly dism ssed or should
have been dism ssed (id. at 1143-1144). Plaintiff subsequently filed
and served a second anended conpl aint asserting a nearly identica
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breach of contract cause of action.

Def endant appeals froman order that, inter alia, denied its
notion for summary judgnent dism ssing the second anended conpl ai nt.
| nasnuch as we are no | onger constrained to accept plaintiff’s
all egations as true (cf. CPLR 3211; Daley, 59 AD3d 1087), we reverse.
The Resol ution, adopted prior to the date on which defendant assigned
all accounts receivable to plaintiff, approved a grant to be paid from
defendant’s future revenue in satisfaction of the unpaid water bills
of non-party N agara Falls Menorial Medical Center (Menorial). Even
assum ng, arguendo, that the Resolution does not violate the
constitutional prohibition against gifts to private entities (see NY
Const, art VIII, 8 1), we conclude that there is nothing in the
Acqui sition Agreenent that requires defendant to pay all or part of
Menorial’s unpaid water bills. W reject plaintiff’s contention that
t he Resol ution created an encunbrance to the transfer of assets and
accounts receivable required by the Acquisition Agreenent. |ndeed,
there appears to be nothing in either the Acquisition Agreenent or the
Resol ution that would prohibit plaintiff from seeking paynent from
Menorial for any unpaid water bills. Further, plaintiff failed to
establish, beyond nmere specul ation, that further discovery was
necessary (see generally CPLR 3212 [f]; Heritage Hlls Socy., Ltd. v
Heritage Dev. G oup, Inc., 56 AD3d 426, 427).

In view of our determnation, plaintiff’s notion to conpel
defendant to reply to its discovery denmands is denied as acadenic

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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JASON PHI LLI PS AND MARY BETH PHI LLI PS,
PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

HENRY B'S, INC., HENRY B. TURRI, [|NC

STEPHEN W TURRI, | NDI VI DUALLY AND AS OMANER

OF HENRY B'S, INC., HENRY B. TURRI, INC.
DEFENDANTS- RESPONDENTS,

AND JON W BUCHWALD, | NDI VI DUALLY AND AS OMNER
OF PROPERTY AT 86 FALL STREET,

DEFENDANT- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, CAM LLUS (MAUREEN G FATCHERI C OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AMS & RUDDEROW PLLC, SYRACUSE (M CHELLE ELLSWORTH RUDDEROW OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Seneca County (Dennis
F. Bender, A J.), entered July 27, 2010 in a personal injury action.
The order, insofar as appeal ed from denied the notion of defendant
Jon W Buchwal d, individually and as owner of property at 86 Fal
Street, for sunmary judgnent dism ssing the conplaint and all cross
cl ai s agai nst him

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |law by granting the notion in part and
di sm ssing the conpl ai nt agai nst defendant Jon W Buchwal d,
i ndividually and as owner of property at 86 Fall Street, except to the
extent that the conplaint, as anplified by the bill of particulars,
al l eges that he had actual or constructive notice of a recurring
dangerous condition that contributed to plaintiff’s accident and as
nodified the order is affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries allegedly sustained by Jason Phillips (plaintiff) when,
during the course of his enploynment as a mail carrier, he slipped and
fell on a patch of black ice in a parking lot |ocated behind the
buil dings at 84 and 86 Fall Street in the Village of Seneca Falls.

Jon W Buchwal d, individually and as owner of property at 86 Fal
Street (defendant), noved for summary judgnment dism ssing the
conpl ai nt agai nst himon the grounds that the accident did not occur
on his property and that he did not create or have actual or
constructive notice of the ice upon which plaintiff slipped. Suprene
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Court denied the notion inits entirety. W agree with defendant that
the court erred in denying that part of his notion seeking sumrary

j udgment di smssing the conplaint against himinsofar as it all eges,
as anplified by the bill of particulars, that he had actual or
constructive notice of the icy condition in the parking lot. W
therefore nodify the order accordingly. Defendant nmet his initial
burden of denonstrating that he had neither actual notice of the icy
condition in question nor constructive notice thereof, inasnmuch as the
bl ack i ce was not “visible and apparent” (Gordon v American Miuseum of
Nat ural Hi story, 67 Ny2d 836, 837; see Carpenter v J. G adino, LLC 81
AD3d 1231, 1232-1233; Millaney v Royalty Props., LLC, 81 AD3d 1312).
Plaintiffs failed to raise a triable issue of fact in opposition to
that part of the notion (cf. Pugliese v Utica Natl. Ins. Goup, 295
AD2d 992; see generally Zuckerman v City of New York, 49 NY2d 557,
562) .

W reject defendant’s contention, however, that the court erred
in denying that part of the notion seeking summary judgnment di sm ssing
t he conpl aint against himinsofar as it alleges, as anplified by the

bill of particulars, that he had actual or constructive notice of a
recurring dangerous condition on his property that nmay have
contributed to the accident. “[A] plaintiff is not required to prove

that the defendant[] knew or should have known of the existence of a
particul ar defect where [he or she] had actual notice of a recurrent
dangerous condition in that location” (Hale v Wlnorite, Inc., 35 AD3d
1251, 1251-1252). Defendant failed to nmeet his initial burden with
respect to the existence of such a condition because his own
subm ssi ons denonstrated that there was “ ‘an ongoing and recurring
dangerous condition . . . in the area of the accident [that he]
routinely left unaddressed’ ” (Knight v Sawyer, 306 AD2d 849, 849; see
Anderson v Geat E. Mall, L.P., 74 AD3d 1760, 1761). I ndeed,

def endant submtted evidence that he failed to replace a gutter
downspout on his building that had been renoved 10 years before the
accident and that, as a result, water routinely drained froma hole in
the gutter, traveled down stairs that sloped toward the parking |ot,
and then drained into the area where plaintiff fell.

Def endant further contends that the court should have denied the
notion in its entirety because plaintiff’s fall did not occur on his
property. W reject that contention. The collective deposition
testinmony of the various eyewi tnesses to the accident placed the
| ocation of plaintiff’s fall approximtely on the border between
defendant’ s property and that owned by defendant Stephen W Turri,

i ndividually and as owner of Henry B's, Inc. |In any event, even
assum ng, arguendo, that plaintiff was on Turri’s property when he
fell, defendant may be held liable in the event that the dangerous

condition on his property caused or contributed to the accident (see
Or v Spring, 288 AD2d 663, 665; Hennessy v Pal ner Video, 237 AD2d
571) .

Entered: June 17, 2011 Patricia L. Mrgan
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CHRI STOPHER JONES, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( SUSAN C
AZZARELLI OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered April 27, 2007. The judgnent convicted
def endant, upon a jury verdict, of rape in the first degree, crimnal
sexual act in the first degree (two counts), burglary in the second
degree, sexual abuse in the first degree, unlawful inprisonnment in the
second degree and nenacing in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, rape in the first degree (Penal
Law 8 130.35 [1]). Contrary to defendant’s contention, County Court
properly denied his post-trial notion pursuant to CPL 330.30 (2)
seeking to set aside the verdict on the ground of juror m sconduct
wi t hout conducting a hearing (cf. People v Rivera, 304 AD2d 841). The
nmovi ng papers did not contain the necessary “sworn allegations of al
facts essential to support the notion” (CPL 330.40 [2] [e] [i1i]).
| ndeed, defendant “do[es] not raise a question of outside influence
but, rather, [he] seeks to inpeach the verdict by delving into the
tenor of the jury’'s deliberative processes” (People v Drake, 68 AD3d
1778, 1779, |v denied 14 NY3d 840 [internal quotation marks omtted];
see People v Cerecke, 34 AD3d 1260, 1262, |Iv denied 7 NY3d 925, 927).

The contention of defendant that the court erred in refusing to
suppress his witten statenents to a detective is not preserved for
our review inasnmuch as that contention is based on a ground that was
not raised before the suppression court (see People v Brooks, 26 AD3d
739, 740, |lv denied 6 NY3d 846, 7 NY3d 810; People v Zeito, 302 AD2d
923, |Iv denied 99 Ny2d 634). Further, defendant did not object to the
trial testinmony concerning those statenments, and his post-trial notion
pursuant to CPL 330.30 is insufficient to preserve his contention for
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our review (see generally People v Padro, 75 Ny2d 820, rearg denied 75
NY2d 1005, rearg dism ssed 81 Ny2d 989). W decline to exercise our
power to review defendant’s contention as a matter of discretion in
the interest of justice (see CPL 470.15 [6] [a]).

Viewi ng the evidence in light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). Finally, the
sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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IN THE MATTER OF COVMUNI CATI ON WORKERS OF
AMERI CA, LOCAL 1170, PETI TI ONER- APPELLANT,
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TOMN OF GREECE, RESPONDENT- RESPONDENT.

IN THE MATTER OF TOMN OF GREECE,
PETI TI ONER- RESPONDENT,

V
CWA LOCAL 1170 (GOLD BADGE CLUB)

ON BEHALF OF THOVAS SCHAMERHORN
RESPONDENT- APPELLANT.

PETER C. NELSQON, PI TTSFORD, FOR PETI TI ONER- APPELLANT AND RESPONDENT-
APPELLANT.
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RESPONDENT- RESPONDENT AND PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (John J.
Ark, J.), entered Novenber 10, 2010 in a proceedi ng pursuant to CPLR
article 75. The order, insofar as appealed from vacated in part the
arbitration award.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the |aw wi thout costs, the petition is granted
inits entirety, the cross petition is denied and the arbitration
award is confirned.

Menmor andum  Petitioner-respondent, Communi cation Wrkers of
America, Local 1170 (Union), appeals froman order that, inter alia,
granted the cross petition (inproperly denom nated “petition”) of
respondent - petitioner, Town of G eece (Town), seeking to vacate in
part an arbitration award pursuant to CPLR 7511 (b) (1) (iii). The
arbitrator sustained various disciplinary charges agai nst the
grievant, a Town police sergeant who is a Union nenber, and determ ned
that “[t]he Town had just and sufficient cause to denote” the
grievant. The arbitrator further determ ned, however, that a
per manent denotion was unreasonable and arbitrary, and he thus
converted that penalty to a denotion for a termof one year. The
Uni on commenced this proceeding seeking to confirmthe arbitration
award pursuant to CPLR 7510, and the Town filed a cross petition
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seeking to vacate the award in part on the ground that the award
exceeded the scope of the arbitrator’s authority (see CPLR 7511 [Db]

[1] [iii]).

We agree with the Union that Supreme Court erred in vacating that
part of the arbitration award reducing the grievant’s penalty to a
denotion for a termof one year and remtting the matter “to the Town
for reconsideration of the penalty to be inposed upon” the grievant.
An award may be vacated on the ground that an arbitrator exceeded his
or her power “only where the arbitrator’s award violates a strong
public policy, is irrational or clearly exceeds a specifically
enunerated limtation on the arbitrator’s power” (Matter of New York
Cty Tr. Auth. v Transport Wrkers  Union of Am, Local 100, AFL-C Q
6 NY3d 332, 336; see Matter of Buffalo Teachers Fedn., Inc. v Board of
Educ. of City School Dist. of Cty of Buffalo, 50 AD3d 1503, 1505, Iv
denied 11 NY3d 708; Matter of North Country Comunity Coll. Assn. of
Prof essionals [North Country Comrunity Coll.], 29 AD3d 1060, 1061-
1062, Iv denied 7 NY3d 709). It is well established that “an
arbitrator has broad discretion to determne a dispute and fix a

remedy[] and that any contractual limtation on that discretion nust
be ‘contained, either explicitly or incorporated by reference, in the
arbitration clause itself’ ” (Matter of State of New York [Dept. of

Correctional Servs.] [Council 82, AFSCME], 176 AD2d 1009, 1010, |lv
denied 79 Ny2d 756, quoting Matter of Board of Educ. of Dover Union
Free School Dist. v Dover-Wngdal e Teachers’ Assn., 61 Ny2d 913, 915).
“To exclude a substantive issue fromarbitration, therefore, generally
requires specific enuneration in the arbitration clause itself of the
subjects intended to be put beyond the arbitrator’s reach” (Matter of
Silverman [ Bennor Coats], 61 Ny2d 299, 308, rearg denied 62 Ny2d 803).

Pursuant to the applicable collective bargai ni ng agreenent (CBA),
“[t]he arbitrator shall confine hinself [or herself] solely to the
review of the determnation of guilt or innocence of the grievant and
det erm ne whet her or not the decision was based upon clear and
convi ncing evidence. The arbitrator shall be precluded from any
determination . . . with respect to the penalty inposed upon the
gri evant except where the penalty inposed is found to be unreasonabl e,
arbitrary or capricious.” Here, the arbitrator recogni zed that the
CBA limted his “authority in passing on penalties for proven
m sconduct.” He thus specifically found that “the penalty of a
per manent denotion was unreasonable and arbitrary . . . because . :
[i]t 1s not supported by evidence that the grievant cannot conpetently
performthe duties of sergeant ”

W reject the contention of the Town that, although the CBA
aut horizes the arbitrator to determ ne that the inposed punishnment is
“unreasonabl e, arbitrary or capricious,” it does not authorize the
arbitrator to nodify an inposed penalty or fashion a new penalty. The
CBA specifically provides that, “where the penalty inposed is found to
be unreasonable, arbitrary or capricious,” the arbitrator nmay nmake a
determ nation “with respect to the penalty inposed upon the grievant

.7 The Town’s contention that an arbitrator who determ nes that
the i nposed penalty is unreasonable, arbitrary or capricious mnust
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remt the matter to the Town for the purpose of fashioning a different
penalty conflicts with the provision in Article 19 of the CBA that
“[t]he decision of the arbitrator shall be final and bindi ng upon both
parties to the dispute.” 1In any event, we note that it is the
arbitrator, not the trial court or this Court, that is “charged with
the interpretation and application of the [CBA]” (New York Gty Tr.
Auth., 6 NY3d at 336; see Matter of New York State Correctional
Oficers & Police Benevolent Assn. v State of New York, 94 Ny2d 321,
326-327). “[Clourts may not set aside an award because [they] feel
that the arbitrator’s interpretation disregards the apparent, or even
the plain, nmeaning of the words or resulted froma m sapplication of
settled legal principles” (Rochester City School Dist. v Rochester
Teachers Assn., 41 Ny2d 578, 582; see Binghamton Cv. Serv. Forumyv
City of Binghanton, 44 Ny2d 23, 30). Here, “[a]lthough a different
construction could have been accorded to the subject provision of the
[CBA], . . . it cannot be stated that the arbitrator gave a conpletely
irrational construction to the provision in dispute and, in effect,
exceeded [his] authority by making a new contract for the parties”
(Matter of New York City Tr. Auth. v Local 100, Transp. Wrkers Union
of Am, 127 AD2d 596, 597, |v denied 70 NY2d 604).

Further, although the CBA does not explicitly authorize an
arbitrator to substitute an appropriate penalty upon determ ning that
the penalty inposed by the Town is unreasonable, arbitrary or
capricious, there is |likew se no such “specifically enunerated
l[imtation on the arbitrator’s power” (New York Gty Tr. Auth., 6 Ny3d
at 336; see North Country Community Coll. Assn. of Professionals, 29
AD3d at 1062). W therefore conclude that the arbitrator did not
exceed his authority in nodifying the grievant’s penalty froma
per manent denotion to a denotion for a term of one year.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an order of the Famly Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered June 9, 2010 in a proceedi ng pursuant
to Fam |y Court Act article 6. The order, anong ot her things, awarded
primary physical custody of the subject child to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order that,
following a hearing, granted the petition seeking to nodify the
custody and visitation provisions of the judgnent of divorce and
awar ded primary physical custody of the parties’ child to petitioner
father and visitation to the nother. The nother does not chall enge
Fam |y Court’s finding that a change in circunstances existed, and
t hus we need only address whether it was in the child s best interests
to award primary physical custody to the father (see Matter of Dubuque
v Bremller, 79 AD3d 1743).

Contrary to the nother’s contention, we conclude that the court’s
best interests determnation is supported by a sound and substanti al
basis in the record and that the court did not abuse its discretion in
awar di ng primary physical custody to the father (see Matter of Deborah
E.C. v Shawn K, 63 AD3d 1724, 1725, |v denied 13 Ny3d 710; Matter of
Khayki n v Kanayeva, 47 AD3d 817). The child split her tinme equally
bet ween the father and the nother, and the court found that both
parties were equally fit and able to raise the child, that they were
both able to provide the child with a stable and adequat e hone
envi ronment and that they could both provide for the child s enotional
and intellectual devel opnent (see generally Eschbach v Eschbach, 56
Ny2d 167, 172-173; Fox v Fox, 177 AD2d 209, 210). Inasnuch as the
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child has no siblings and her age is such that any expressed desire
concerning custody is of little significance, the court’s

determ nation was | argely based upon its finding that the father was
better able to provide for the child financially, which is supported
by the record. Although both of the parties rely upon governnent
benefits and | oans for day-to-day support, the record denonstrates
that the nother’s financial stability is significantly dependent upon
her live-in boyfriend, to whomshe is not nmarried or engaged to be
married. The nother’s boyfriend pays her housing costs, shares the
cost of food and watches the child while the nother is at work. By
contrast, the court determned that the father “seens to have a | arger
safety net.” |Indeed, the father lives in a home owned by his father
and grandparents, and his parents live four mles away fromthe
father, transport the child to and from preschool and take care of the
child while the father is at school. 1In addition, the child's
mat er nal great-grandparents |ive approxi mately 10-15 mi nutes away from
t he father.

The nother further contends that the court erred with respect to
several issues of law. The nother’s contention with respect to the
majority of those alleged errors is not preserved for our review
i nasmuch as she failed to object to those errors or did not object on
t he grounds advanced on appeal (see generally CPLR 5501 [a] [3]).
When the nother’s attorney objected to several inproper coments made
by the father’s attorney, the court sustained or otherw se
appropriately addressed her objections and adnoni shed the father’s
attorney. Further, inasnmuch as the nother’s contention is preserved
for our review with respect to certain substantive issues, we note
that the nother prevailed on nunmerous evidentiary objections.

The not her waived her contention that the court erred in
proceedi ng without the originally-assigned Attorney for the Child,
i nasmuch as she consented to the substitution of a new Attorney for
the Child (see generally Delong v County of Chautauqua [appeal No. 2],
71 AD3d 1580; Matter of Patrick R, 216 AD2d 964). Further, the
record establishes that the substitute Attorney for the Child revi ewed
the case file, interviewed the child, spoke with the originally-
assigned Attorney for the Child and actively participated in the
hearing. W thus conclude that the child s interests were fully
protected by the substitute Attorney for the Child (see Matter of
Storch v Storch, 282 AD2d 845, 848, |v denied 96 Ny2d 718; see
generally Matter of MIler v MIler, 220 AD2d 133, 136 n 2).

We have reviewed the remai ning contentions of the nother and
concl ude that none warrants reversal of the order.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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SHEEHAN MEMORI AL HOSPI TAL, ET AL., DEFENDANTS,
AND BHAVANSA PADMANABHA, M D.,

DEFENDANT- RESPONDENT.

(APPEAL NO. 1.)

EDWARD C. COSGROVE, BUFFALO (PHI LIP H MAGNER, JR, OF THE FLORI DA
BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (SALLY J. BROAD OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (Joseph
D. Mntz, J.), entered Decenber 29, 2009 in a nedical malpractice
action. The judgnment, inter alia, dism ssed the second anended
conpl ai nt agai nst def endant Bhavansa Padnmanabha, M D.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff, Wal demar H.  Jurkowski, by the guardi an of
hi s person and property, appeals fromthree judgnents, each of which
di sm ssed the second anmended conplaint in this nedical mal practice
action agai nst one of the defendants. W note at the outset that we
previously denied, with | eave to renew at oral argunent of the
appeal s, the notions of each defendant to dism ss the appeal fromthe
j udgnment agai nst that defendant based upon plaintiff’'s alleged failure
to perfect the appeal by the deadline set by this Court. Defendants
renewed their notions at oral argunent and, upon further
consi deration, we adhere to our original decision to deny the notions.

W reject plaintiff’s contention in each appeal that Suprenme
Court erred in denying his notion to set aside the jury verdict as
agai nst the weight of the evidence (see generally CPLR 4404 [a]). “A
jury’'s verdict--particularly one rendered in favor of . . .
defendant[s] in a negligence action--will not be disturbed unless the
evidence is found to preponderate so heavily in favor of the |osing
party that ‘the jury could not have reached its verdict on any fair
interpretation of the evidence’ ” (Mmnahan v Devaul, 271 AD2d 895,
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895-896; see Lolik v Big V Supermarkets, 86 NY2d 744, 746), and that
is not the case here. According to plaintiff, defendants were
negligent by, inter alia, allowing plaintiff to | eave the energency
room of defendant Sheehan Menorial Hospital (Hospital) w thout an
adequat e understanding of the severity of his medical condition. The
jury was presented wth conflicting versions of the circunstances
surrounding plaintiff’s decision to | eave the energency roomprior to
receiving a diagnosis, and we decline to disturb the jury’'s resolution
of the resulting credibility issues (see Hall v Prestige Renodeling &
Hone Repair Serv., 192 AD2d 1098).

Contrary to plaintiff’'s further contention in each appeal, the
court properly determned that the additional allegations in the
“supplenental” bills of particulars, including the allegation that the
Hospi tal and defendant Bhavansa Padnanabha, M D. failed to physically
restrain plaintiff fromleaving the enmergency room are new and
distinct theories of liability not previously raised (see Barrera v
City of New York, 265 AD2d 516, 518; Oros v Yick Mng Yip Realty, 258
AD2d 387; see generally CPLR 3043 [b]). Thus, although | abel ed as
“suppl emental ,” they were actually anended bills of particulars.
| nasnmuch as the anended bills of particulars were served w thout |eave
of the court after the note of issue was filed, they were a nullity
with respect to those newly alleged theories (see Bartkus v New York
Met hodi st Hosp., 294 AD2d 455; Barrera, 265 AD2d at 518). W also
reject plaintiff’s contention in each appeal that the court abused its
di scretion in denying plaintiff’s notion to quash the subpoena of
def endant Madan G Chugh, M D. concerning the testinony of the
guardi an of plaintiff’s person and property (guardian). The guardi an
has the authority to nmake decisions regarding plaintiff’s finances and
medi cal treatment (see generally Mental Hygiene Law 8§ 81.21 [a]; 8
81.22 [a]), and he therefore is in a unique position to testify with
respect to plaintiff’s future care and plans (see generally Kooper v
Kooper, 74 AD3d 6, 16-17).

We reject plaintiff’s contention in appeal No. 3 that the court
erred in granting the Hospital’s notion for a directed verdict at the
close of plaintiff’'s case with respect to the clains for direct
negl i gence agai nst the Hospital regarding its non-physician enpl oyees
i nasmuch as plaintiff failed to present evidence of negligence that
was attributable to any of those enpl oyees (see generally CPLR 4401).

Finally, we have reviewed plaintiff’s remaining contentions in
each appeal and conclude that they are without nerit.

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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EDWARD C. COSGROVE, BUFFALO (PHILIP H MAGNER, JR, OF THE FLORI DA
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BROAN & TARANTI NO, LLC, BUFFALO (JEFFREY A. W ECZKOASKI OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Supreme Court, Erie County (Joseph
D. Mntz, J.), entered January 11, 2010 in a nedical nal practice
action. The judgnent, inter alia, dismssed the second anended
conpl ai nt agai nst defendant Madan G Chugh, M D.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as in Jurkowski v Sheehan Mem Hosp. ([appeal No.
1] _ AD3d ___ [June 17, 2011]).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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EDWARD C. COSGROVE, BUFFALO (PHILIP H MAGNER, JR, OF THE FLORI DA
BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), FOR PLAI NTI FF- APPELLANT.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (JOSEPH V. MCCARTHY OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Supreme Court, Erie County (Joseph
D. Mntz, J.), entered January 21, 2010 in a nedical nal practice
action. The judgnent, inter alia, dismssed the second anended
conpl ai nt agai nst defendant Sheehan Menorial Hospital.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as in Jurkowski v Sheehan Mem Hosp. ([appeal No.
1] _ AD3d ___ [June 17, 2011]).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (ALAN J. DEPETERS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

MARCUS & CI NELLI, LLP, WLLIAMSVILLE (BRIAN L. CI NELLI OF COUNSEL),
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Appeal from an order of the Suprenme Court, Erie County (Joseph R
Gownia, J.), entered May 4, 2010 in a personal injury action. The
order, insofar as appealed from denied the cross notion of defendant
Ant hony Bernardi, doing business as Tony's Construction, for sunmary
j udgment .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence action seeking danmages for injuries he sustai ned when the
| adder on which he was standing slipped out fromunder him causing
himto fall. At the tinme of the accident, plaintiff was painting the
interior of a garage on property owned by defendants David Hess and
Ant hony Almeda. Prior to plaintiff’s accident, Al neda hired Anthony
Bernardi, doing business as Tony’'s Construction (defendant), to
denolish a house on the property and renove debris. According to
plaintiff, the painting of the garage (hereafter, painting project)
was part of a larger renovation project on the property, for which
def endant was the general contractor, and defendant supervised and
controlled the painting project.

We reject defendant’s contention that Supreme Court erred in
denying his cross notion for summary judgnent disnm ssing the conplaint
against him Defendant nmet his initial burden on the cross notion by
submi tting adm ssi bl e evidence establishing that he was not the
general contractor for the painting project, that he did not own the
property where the accident occurred and that he did not supervise or
control plaintiff’s work (see Uzar v Louis P. CGmnelli Constr. Co.
Inc., 53 AD3d 1078, 1079; see generally Zuckerman v City of New York,
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49 NY2d 557, 562). In opposition to the cross notion, however,
plaintiff raised a triable issue of fact whether defendant was |iable
as a general contractor (see generally Zuckerman, 49 Ny2d at 562).
Plaintiff submtted an affidavit in which he averred, inter alia, that
he overheard phone conversations between a coworker and defendant in
whi ch the coworker apprised defendant of their progress on the

pai nting project and defendant provided instructions for conpleting
the work. Although several of the statenents in plaintiff’s affidavit
constitute hearsay, it is well established that “ ‘hearsay evidence
may be considered in opposition to a notion for summary judgnent,’
provided that it is not the only proof relied upon by the opposing
party” (X-Med, Inc. v Western N. Y. Spine, Inc., 74 AD3d 1708, 1710).
Here, plaintiff also averred that he spoke with defendant two days
before the accident and, at that time, defendant gave plaintiff and
his coworker perm ssion to renove copper wire fromthe house before it
was denolished and told plaintiff that “there was additional work he
needed . . . done on the prem ses.”

Contrary to the contention of defendant, plaintiff’s statenent in
his affidavit that defendant told him on the day of the copper
renmoval , that he had “additional work” on the prem ses does not
contradict plaintiff’s deposition testinony that he | earned of the

pai nting project through his coworker. Indeed, plaintiff was not
guestioned at his deposition with respect to any conversations that he
may have had with defendant on the day of the copper renpval. W thus

conclude that plaintiff’s affidavit “is not nerely an attenpt to raise
a feigned issue of fact” (Schwartz v Vukson, 67 AD3d 1398, 1400; see
Her nandez v Bethel United Methodi st Church of N Y., 49 AD3d 251, 253).

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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Appeal froma judgnent of the Genesee County Court (Robert C.
Noonan, J.), rendered March 18, 2010. The judgnment convicted
def endant, upon a jury verdict, of crimnal mschief in the third
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to dismss the indictnent is granted and the indictnent is
di sm ssed without prejudice to the People to re-present any
appropriate charges under the sole count of the indictnent to another
grand jury.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of crimnal mschief in the third degree (Penal Law § 145. 05
[2]), defendant contends that reversal is required based on errors
commtted by the prosecutor when instructing the grand jury with
respect to the defense of justification. W agree. Although the
prosecutor properly charged the grand jury regarding justification
based on the use of physical force in defense of a person (see 8
35.15) with respect to the charge of assault in the second degree (8§
120.05), the prosecutor failed to instruct the jury that such defense
was al so applicable to the charge of crimnal mschief in the third
degree (see 8 35.00). W note that the grand jury voted not to indict
def endant for assault but did indict himfor crimnal mschief.

Al though it is true that a grand jury “need not be instructed with the
sane degree of precision that is required when a petit jury is
instructed on the |aw (People v Cal bud, Inc., 49 Ny2d 389, 394), we
concl ude that defendant was exposed to the possibility of prejudice by
the deficiencies in the prosecutor’s charge regarding justification
based on the use of physical force in defense of a person (see People
v Huston, 88 Ny2d 400, 409). That error was conpounded by the fact
that the prosecutor also failed to charge the grand jury regarding
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justification based on the use of physical force in defense of

prem ses (see 8 35.20 [3]). In addition, the possibility of prejudice
was increased by the failure of the prosecutor to informthe grand
jury of defendant’s request to call a witness to the incident giving
rise to the charges (see People v Butterfield, 267 AD2d 870, 873, |v
deni ed 95 Ny2d 833; People v Ali, 19 Msc 3d 672, 674; People v

Andi no, 183 M sc 2d 290, 292-293).

Contrary to defendant’s further contention, we conclude that the
evidence is legally sufficient to support the conviction (see
general ly People v Bl eakley, 69 Ny2d 490, 495). View ng the evidence
inlight of the elenents of the crime as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we reject defendant’s contention
that the verdict is against the weight of the evidence (see generally
Bl eakl ey, 69 Ny2d at 495). Neverthel ess, defendant’s “conviction
after trial does not cure defective [g]rand [j]ury proceedi ngs”
(Huston, 88 NY2d 400, 411; see People v Connolly, 63 AD3d 1703, 1704-
1705; People v Sanmuels, 12 AD3d 695, 697). W therefore reverse the
judgnent, grant that part of defendant’s ommi bus notion seeking to
dismss the indictnment and dism ss the indictnent without prejudice to
the People to re-present any appropriate charges under the sole count
of the indictnent to another grand jury (see Connolly, 63 AD3d at
1705) .

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered April 24, 2009. The judgnment convicted
def endant, upon a nonjury verdict, of predatory sexual assault agai nst
a child and endangering the welfare of a child.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by reduci ng the mandatory surcharge to
$250 and the crine victimassistance fee to $20 and as nodified the
judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of predatory sexual assault against a child
(Penal Law 8§ 130.96) and endangering the welfare of a child (8 260.10
[1]). Contrary to the contention of defendant, his rights to due
process and equal protection were not denied when the Peopl e
prosecuted himfor predatory sexual assault against a child rather
than rape in the first degree (8 130.35 [4]; see People v Lawrence, 81
AD3d 1326, 1326-1327; People v Vicaretti, 54 AD2d 236, 239-240). “The
fact that ‘under certain circunstances the crines of rape in the first
degree and [predatory sexual assault against a child] may be identi cal
: does not . . . anpbunt to a denial of equal protection or due
process” (Lawence, 81 AD3d at 1326), and we conclude that this is not
an exceptional case requiring the People to exercise their broad
di scretion to charge the | esser crinme (see id. at 1327; see generally
People v Urbaez, 10 NY3d 773, 775; People v Eboli, 34 Ny2d 281,
287-288). W further conclude that Suprene Court properly denied
defendant’ s request to consider crimnal sexual act in the first
degree (8 130.50 [4]) as a lesser included offense of predatory sexual
assault against a child (see generally People v Discala, 45 NY2d 38,
41-42; Lawence, 81 AD3d at 1326-1327).

Defendant failed to preserve for our review his contention that
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Penal Law § 130.96 is unconstitutional (see People v Almarez, 19 AD3d
1005, Iv dismssed 6 NY3d 773, anmended on rearg 21 AD3d 1438, |v
denied 6 NY3d 752) and, in any event, the record does not establish
that the requisite notice was given to the Attorney General wth
respect to that contention (see Executive Law 8§ 71 [3]; Al marez, 19
AD3d 1005). The further contention of defendant that the court

vi ol ated Apprendi v New Jersey (530 US 466) is al so unpreserved for
our review (see Lawence, 81 AD3d at 1326; People v Phillips, 56 AD3d
1168, |v denied 11 Ny3d 928). 1In any event, that contention is

w thout nmerit “ ‘because [the c]Jourt did not increase the penalty for
the crime of which defendant had been convicted based upon facts’ ”
that it did not find (Lawence, 81 AD3d at 1327).

W reject defendant’s contention that the evidence is legally
insufficient to establish that he engaged in “ ‘[o]ral sexual
conduct’ ” (Penal Law 8 130.00 [2] [a]; see 8 130.50 [4]; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). In addition, view ng
the evidence in light of the elenents of the crines in this nonjury
trial (see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
further contention that the verdict is against the weight of the
evi dence (see generally Bl eakley, 69 Ny2d at 495).

Contrary to the contention of defendant, he was not denied a fair
trial based on ineffective assistance of counsel (see generally People
v Baldi, 54 Ny2d 137, 147). *“ ‘[Dlefendant failed to denonstrate the
| ack of a strategic basis for the decision [of defense counsel not] to
al l ow defendant to testify’ ” (People v Riley, 292 AD2d 822, 823, |v
deni ed 98 Ny2d 640), as well as his decision not to call certain
Wi tnesses to testify (see People v Ronman, 60 AD3d 1416, 1417-1418, |v
deni ed 12 NY3d 928; see generally People v Benevento, 91 Ny2d 708,
712). Defendant also failed to denonstrate the |lack of a strategic
basis for defense counsel’s failure to make a witten notion pursuant
to CPL 330.30 to set aside the verdict (see generally People v Conte,
71 AD3d 1448, 1449). “Contrary to defendant’s contention, defense
counsel’s conments at the sentencing hearing were neither adverse to
defendant’s position, nor anounted to defense counsel becom ng a
W t ness agai nst defendant” (People v Loret, 56 AD3d 1283, |v denied 11
NY3d 927; cf. People v Lawence, 27 AD3d 1091). W have exam ned the
remai ni ng all egations of ineffective assistance of counsel raised by
def endant and conclude that they lack nerit. View ng the evidence,
the law and the circunstances of this case in totality and as of the
time of the representation, we conclude that defense counsel provided
meani ngf ul representation (see generally Baldi, 54 Ny2d at 147).

The sentence is not unduly harsh or severe. As the People
correctly concede, however, the mandatory surcharge and crinme victim
assi stance fee should have been based on the statute in effect at the
time of the crimes (see Penal Law § 60.35 [1] [a] [former (i)]; People
v Smith, 57 AD3d 1410, 1411). W therefore nodify the judgnent
accordingly.

Entered: June 17, 2011
eher kcph thenepyah
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SHAKEYMO HODGE, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

D.J. & J.A CIRANDO ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOHN C. TUNNEY, DI STRI CT ATTORNEY, BATH (M CHAEL D. MCCARTNEY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Steuben County Court (Peter C.
Bradstreet, J.), rendered June 7, 2004. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of attenpted cri m nal
possession of a controlled substance in the third degree (Penal Law 88
110. 00, 220.16 [1]). |In appeal No. 2, defendant appeals froma
j udgnment convicting himupon his plea of guilty of attenpted crim nal
sale of a controlled substance in the third degree (88 110.00, 220.39
[1]). Defendant contends in each appeal that his plea was not
voluntarily, intelligently and know ngly entered because, inter alia,
County Court failed to conduct a factual colloquy and failed to ensure
t hat defendant understood his constitutional rights. Although
defendant filed a pro se notion to withdraw his plea prior to
sent enci ng, defendant voluntarily withdrew that notion before it was
rul ed upon by the court, and he did not thereafter nove to vacate the
judgnents of conviction. Defendant therefore failed to preserve his
contention for our review (see People v Tantao, 41 AD3d 1274, |v
deni ed 9 NY3d 882; People v Aguayo, 37 AD3d 1081, |v denied 8 NY3d
981). We conclude that this case does not fall within the rare
exception to the preservation rule set forth in People v Lopez (71
NY2d 662, 666), “inasnuch as nothing in the plea colloquy casts
significant doubt on defendant’s guilt or the voluntariness of the
pl ea” (People v Lewandowski, 82 AD3d 1602, 1602). In any event, to
the extent that defendant’s contention is actually a challenge to the
factual sufficiency of the plea colloquy, we note that, “where, as
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here, [the] defendant pleads guilty to a crinme |less than that charged
in the indictnent, a factual colloquy is not required” (People v
Harris, 233 AD2d 959, |v denied 89 NY2d 1094).

Defendant’s further contention in each appeal that he was
deprived of effective assistance of counsel survives his plea only to
the extent “ ‘that the plea bargaining process was infected by any
all egedly ineffective assistance or that defendant entered the plea
because of [defense counsel’s] allegedly poor performance’ ” (People v
Fonby, 42 AD3d 894, 895). Thus, although defendant contends that
def ense counsel was ineffective in several respects, only his
contention that defense counsel failed to advise himproperly with
respect to his constitutional rights survives the plea, and that
contention is belied by the record. Finally, the sentence in each
appeal is not unduly harsh or severe.

Patricia L. Mrrgan

Entered: June 17, 2011
Cerk of the Court
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SHAKEYMO HODGE, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

D.J. & J.A CIRANDO ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JOHN C. TUNNEY, DI STRI CT ATTORNEY, BATH (M CHAEL D. MCCARTNEY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Steuben County Court (Peter C.
Bradstreet, J.), rendered June 7, 2004. The judgnment convicted
def endant, upon his plea of guilty, of attenpted crimnal sale of a
control |l ed substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Sane Menorandum as in People v Hodge ([appeal No. 1] _ AD3d
[ June 17, 2011]).

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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DARRYL D. TILTON, SANDRA J. TILTON,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

OHL & ALEXSON, HONEOYE (WAYNE |. OHL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

THE BROCKLEBANK FI RM CANANDAI GUA (DEREK G- BROCKLEBANK OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from a decision of the Suprene Court, Ontario County
(WIlliamF. Kocher, A J.), dated Novenber 12, 2010. The deci sion
stated that the notion of defendants Darryl D. Tilton and Sandra J.
Tilton for summary judgnent is deni ed.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Pecora v Lawence, 28 AD3d 1136, 1137).

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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DARRYL D. TILTON, SANDRA J. TILTON,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 3.)

OHL & ALEXSON, HONEOYE (WAYNE |. OHL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

THE BROCKLEBANK FI RM CANANDAI GUA (DEREK G- BROCKLEBANK OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from a decision of the Suprenme Court, Ontario County
(WIlliamF. Kocher, A J.), dated August 24, 2010. The deci sion
concluded that plaintiffs’ notion for summary judgnment agai nst
defendants Darryl D. Tilton and Sandra J. Tilton should be granted.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Pecora v Lawence, 28 AD3d 1136, 1137).

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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DARRYL D. TILTON, SANDRA J. TILTON,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO. 1.)

OHL & ALEXSON, HONEOYE (WAYNE |. OHL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

THE BROCKLEBANK FI RM CANANDAI GUA (DEREK G- BROCKLEBANK OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Ontario County
(WIlliamF. Kocher, A J.), entered Novenber 17, 2010. The order,
inter alia, granted the notion of plaintiffs for sumary judgnent
agai nst defendants Darryl D. Tilton and Sandra J. Tilton.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by vacating that part of the third
ordering paragraph granting plaintiffs the right to use Coon Run for
any purpose other than ingress, egress and general access and as
nodified the order is affirmed w thout costs.

Menorandum Darryl D. Tilton and Sandra J. Tilton (collectively,
def endants) appeal froman order that, inter alia, granted plaintiffs’
nmotion for summary judgment on the second anmended conpl ai nt agai nst
defendants and granted plaintiffs an easenent by prescription over a
portion of defendants’ property. The property owned by plaintiffs is
| ocated north of defendants’ property, and the only vehicul ar access
toit is by way of Coon Run, a former public road running north and
south between Tilton Road and Route 20A in the Town of Bristol.
Plaintiffs conmenced this action seeking an easenent over Coon Run to
access their property from Route 20A and an order enjoi ning defendants
frominterfering with their right to use that portion of Coon Run
adj acent to defendants’ property. W conclude that Suprene Court
properly granted plaintiffs’ notion for sunmary judgnent to the extent
that they sought a prescriptive easenent.

“To establish a prescriptive easenent one nmust prove by clear and
convincing evidence . . . that the use was ‘adverse, open and
notori ous, continuous and uninterrupted for the prescriptive period’



-36- 734
CA 10-02329

of 10 years (Beutler v Maynard, 80 AD2d 982, 982-983, affd 56 Ny2d
538, quoting Di Leo v Pecksto Holding Corp., 304 NY 505, 512). Here,
plaintiffs submtted evidence establishing that their predecessors in
interest, including the individual who sold the property to
plaintiffs, as well as the owners of other |andl ocked parcels in the
area, had used Coon Run to access their properties and maintained it
for that purpose for several decades after its use as a public road
was di scontinued. That evidence was sufficient to denonstrate that
Coon Run was openly, notoriously and continuously used to access
plaintiffs property for the requisite 10-year period, thus giving
rise to a presunption that the use was hostile and under cl ai m of
right (see Kessinger v Sharpe, 71 AD3d 1377, 1378). Thus, plaintiffs
met their initial burden on the notion, and defendants’ concl usory
all egation that the prior use of Coon Run by other property owners in
the area was permssive is insufficient to raise a triable issue of
fact (see generally id. at 1378-1379; Mcheli v D Agostino, 169 AD2d
1010, 1011). Although defendants submtted the affidavit of Darryl
Tilton’s nother, Verna Tilton, in which she averred that her famly
had controlled access to Coon Run from Route 20A on a perm ssive
basis, that statement was contradicted by her additional sworn
statenents, and we thus conclude that the subm ssion of that affidavit
constitutes an attenpt to raise feigned issues of fact where none
truly exists (see Martin v Savage, 299 AD2d 903). In any event, Verna
Tilton did not specifically state that the use of Coon Run by
plaintiffs predecessors in interest was pern ssive in nature.

We agree with defendants, however, that the scope of the easenent
granted by the court is overbroad. It is well settled that, “in the
case of a prescriptive easenent, the right acquired is nmeasured by the
extent of the use” (Mandia v King Lbr. & Plywood Co., 179 AD2d 150,
157; see also Brenmer v Manhattan Ry. Co., 191 NY 333, 338).

Plaintiffs established only that their predecessors in interest had
used and nai ntai ned Coon Run for the purpose of ingress and egress.
Such limted use does not support the order insofar as it states that
plaintiffs “shall be entitled to use the prescriptive easenent

for the purposes of . . . inprovenent, construction, naintenance,
general use and enjoynent, operating, repairing, and reconstructing a
driveway for pedestrian and vehicular use, including the right to
control the prescriptive easenent area and any necessary and/or

i ncidental inprovenents thereto, including the placenment of utility
services such as electric, tel ephone, gas, cable, water, sewer, and
other utility service; and making the required excavati ons and
construction therefore upon, over, across or below the |and .

We therefore nodify the order accordingly.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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| NTER- CONTI NENTAL HOTELS CORPORATI ON,

ET AL., DEFENDANTS,

AND GRAND HOTEL | NTER- CONTI NENTAL PARI' S SNC
DEFENDANT- APPELLANT.

HOMRD W BURNS, JR , NEWYORK CI TY, FOR DEFENDANT- APPELLANT.

LECLAI R KORONA G ORDANO COLE LLP, ROCHESTER (JOHN C. NUTTER OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (WIIiam
P. Polito, J.), entered August 31, 2010 in a personal injury action.
The order denied the notion of defendant Grand Hotel Inter-Continenta
Paris SNC to dism ss the anended conpl ai nt against it.

It is hereby ORDERED that the order so appealed fromis reversed
on the aw wi thout costs, the notion is granted and the anended
conpl ai nt agai nst defendant Grand Hotel Inter-Continental Paris SNC is
di sm ssed.

Menorandum In this personal injury action, defendant G and
Hotel Inter-Continental Paris SNC (Hotel) appeals from an order
denying its pre-answer notion to dism ss the anmended conpl ai nt agai nst
it. W agree with the Hotel that Suprenme Court erred in denying the
notion, and we therefore reverse.

Plaintiffs concede that the Hotel is a foreign corporation not
authorized to do business in New York State. Consequently, they were
required to conply with Business Corporation Law 8§ 307 to effect
service of the supplenental summons and anmended conpl ai nt upon the
Hotel (see Reyes v Harris Press & Shear, 256 AD2d 564). *“The
incontestable starting proposition in cases of this kind is that once
jurisdiction and service of process are questioned, plaintiffs have
t he burden of proving satisfaction of statutory and due process
prerequisites” (Stewart v Vol kswagen of Am, 81 Ny2d 203, 207).

“Busi ness Corporation Law 8 307 establishes a nmandatory sequence and
progression of service conpletion options to acquire jurisdiction over
a foreign corporation not authorized to do business in New York

First, process nust be personally served upon the Secretary of State
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inthe City of Albany or his or her deputy or authorized agent for
service . . . Then, as is relevant here, notice of the service and a
copy of the process nust be [s]ent . . . to such foreign corporation

by registered mail with return receipt requested, at the post office
address specified for the purpose of nmailing process, on file in the
departnment of state . . . in the jurisdiction of its incorporation, or
if no such address is there specified, to its registered or other
office there specified, or if no such office is there specified, to
the |l ast [known] address of such foreign corporation . . . The Court
of Appeal s has made clear that the precisely . . . delineated sequence
set forth in the statute conpels a plaintiff to proceed in a strict
sequential pattern and that the failure to do so is a jurisdictional
defect requiring dismssal” (VanNorden v Mann Edge Tool Co., 77 AD3d
1157, 1158-1159 [internal quotation marks omtted]; see § 307 [b];
Flick v Stewart-Warner Corp., 76 Ny2d 50, 57, rearg denied 76 Ny2d
846) .

Consequently, “[p]laintiffs were obligated in the first instance
to ascertain that there was no post office address specified for [the
Hotel] to receive process or other registered or office address for
[the Hotel] on file with the [French] equival ent of the Secretary of
State before descending to the next |evel of notification options,
i.e., mailing a copy of the process to ‘the |ast address [of the
Hotel] known to the plaintiff[s]’ ” (Stewart, 81 NY2d at 208, quoting
Busi ness Corporation Law 8 307 [b] [2]). [Inasnmuch as plaintiffs
failed to establish that they attenpted to ascertain whether an
address was on file with such a French official or body, they failed
to nmeet their burden of establishing that they foll owed the mandatory
sequence set forth in the statute. Failure to conply with section 307
is a jurisdictional defect, and thus dism ssal of the anmended
conpl aint against the Hotel is required.

The Hotel’s remai ning contention is nmoot in light of our
determ nati on

Al l concur except Gorski, J., who dissents and votes to affirmin
the foll owi ng Menorandum | respectfully dissent, inasmuch as |
concl ude that Suprene Court properly denied the pre-answer notion of
def endant Grand Hotel Inter-Continental Paris SNC (Hotel) seeking to
di sm ss the anmended conplaint against it. As the majority states,
“ ‘Busi ness Corporation Law 8 307 establishes a nandatory sequence and
progressi on of service conpletion options to acquire jurisdiction over
a foreign corporation not authorized to do business in New York’ ”~
(VanNorden v Mann Edge Tool Co., 77 AD3d 1157, 1158, quoting Stewart v
Vol kswagen of Am, 81 Ny2d 203, 207; see 8§ 307 [b]). The statute
requires that “notice of the service and a copy of the process .
be ‘[s]ent . . . to such foreign corporation by registered mail with
return recei pt requested, at the post office address specified for the
pur pose of mailing process, on file in the departnent of state[, or
with any official or body performng the equivalent function,] in the
jurisdiction of its incorporation, or if no such address is there
specified, to its registered or other office there specified, or if no
such office is there specified, to the last [known] address of such
foreign corporation’ ” (VanNorden, 77 AD3d at 1158, quoting & 307 [b]
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[2]).

In support of its notion, the Hotel challenged the court’s
jurisdiction over it on the ground that plaintiffs’ affidavit of
conpliance with Business Corporation Law 8 307 was silent with respect
to whether the address where plaintiffs sent the notice of service and
a copy of the process was the one registered for that purpose with the
French equi val ent of the departnent of state. |In opposition to the
nmotion, plaintiffs submtted the affidavit of their attorney, who
averred that, based on his research, the Paris address to which he
sent the notice of service and a copy of the process was the address
listed for the Hotel in the “official registry of French conpanies.”
Thus, contrary to the conclusion of the majority, plaintiffs submtted
evi dence establishing that they “attenpted to ascertain whet her an
address was on file with [the appropriate] French official or body .

. .” Further, although it appears that the docunents attached to the
affidavit of plaintiffs’ attorney were froma comercial enterprise
providing information regardi ng conpanies listed in that French
registry, rather than fromthe official registry itself, the Hote
makes no allegation in reply that the address to which plaintiffs sent
the process is not “the post office address specified for the purpose

of mailing process, on file . . . wth an[] official or body
perform ng the equivalent function” of the departnent of state (8§ 307
[b] [2]). Thus, | conclude that plaintiffs nmet their burden of

establishing “that the specified steps for gaining jurisdiction by
service and notice were precisely followed in the delineated sequence
set forth in the statute” (Stewart, 81 NY2d at 207-208). Notably, the
procedures contained in Business Corporation Law 8§ 307 are “cal cul ated
to assure that the foreign corporation[] in fact[] receives a copy of
the process” (Flick v Stewart-Warner Corp., 76 Ny2d 50, 56, rearg
denied 76 NY2d 846) and, here, there is no dispute that the Hotel
actually received the process. | would therefore affirm

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (Donna M Siwek, J.), entered July 13, 2010. The
order and judgnent granted the notion of plaintiff for summary
j udgnent, denied the cross notion of defendant New York State
| nsurance Fund for summary judgnment and awar ded noney damages to
plaintiff.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking, inter alia,
to recover funds from New York State I nsurance Fund (defendant) based
on defendant’s alleged failure to indemify Jerrick Waterproofing Co.,
Inc. (Jerrick Waterproofing), a third-party defendant in the
under |l yi ng wongful death action. Jerrick Waterproofing held an
i nsurance policy issued by defendant that provided unlimted
enployer’s liability coverage for enployees subject to the Wrkers
Conmpensation Law, and Jerrick Waterproofing also held a commerci al
unbrella insurance policy issued by plaintiff that provided excess
coverage upon the exhaustion of all other insurance policy limts.

The plaintiff in the underlying wongful death action sought danages
for injuries sustained by the decedent, a construction worker enployed
by Jerrick Waterproofing, when he fell fromscaffolding on a work site
where T&G Contracting, Inc. (T&5 was the general contractor and
Jerrick Waterproofing was a subcontractor. The wongful death action
agai nst T&G and the owners of the property on which the accident
occurred settled for approximately $2.2 nmillion. Al of the parties
to the instant action contributed toward that settl enent.

Def endant appeals froman order and judgnent granting plaintiff’s
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notion for summary judgnent on the conpl aint agai nst defendant and
awardi ng plaintiff damages in the amount of $600,000. W concl ude

t hat Suprenme Court properly granted the notion. Contrary to its
contention, defendant was obligated to provide unlimted coverage for
the accident, despite an exclusion in its policy for liability assuned
under a contract. Although T& was granted summary judgnment on its
contractual indemnification cause of action against Jerrick

Wat erproofing in the underlying third-party action, T&G s comon-| aw

i ndemmi fication cause of action in that third-party action was still
viable at the tinme of the settlenment. “The fact that [T&G s] recovery
agai nst [Jerrick Waterproofing] could have been based upon a contract
of indemity does not preclude the existence also of a common-| aw
right to indemity” (Aetna Cas. & Sur. Co. v Lunbernens Mut. Cas. Co.,
136 AD2d 246, 248, |v denied 73 NY2d 701; see O Dowd v Anerican Sur.
Co. of N Y., 3 Ny2d 347, 353). \Were, as here, “the facts of the case
are such that the insured’s liability exists on one theory as well as
anot her and one of the theories results in liability within the
coverage, the insured may avail itself of the coverage” (Hawt horne v
Sout h Bronx Conmunity Corp., 78 NY2d 433, 438).

Def endant further contends that the otherw se unlimted coverage
provided by its policy was Iimted by | anguage on the decl arations
page of the excess insurance policy issued by plaintiff, indicating
that defendant’s policy limt for bodily injury caused by an acci dent
was $100,000. We reject that contention. An excess insurer nmay be
bound by a msidentification of an underlying insurer’s liability
limt (see generally Liberty Mut. Ins. Co. v Insurance Co. of State of
Pa., 43 AD3d 666, 668). Here, however, the declarations page of the
policy issued by plaintiff unanbi guously excludes coverage in
situations where the Wrrkers’ Conpensation Law is applicable, and the
| anguage with respect to defendant’s policy limt for bodily injury
caused by an accident is applicable only to enpl oyees not subject to
the Workers’ Conpensation Law. Thus, defendant was obligated to
provide unlimted coverage to Jerrick Waterproofing with respect to
its liability for decedent’s accident, and the obligation of plaintiff
to provide excess coverage was never triggered.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered Novenber 19, 2008. The judgnent convicted
def endant, upon his plea of guilty, of attenpted assault in the first
degree and crim nal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted assault in the first degree (Penal Law 88§
110. 00, 120.10 [1]) and crimnal possession of a weapon in the second
degree (8 265.03 [3]), defendant contends that County Court erred in
accepting his plea without conducting a further inquiry into a
possi bl e justification defense. By failing to nove to withdraw the
plea or to vacate the judgnment of conviction, however, defendant
failed to preserve that contention for our review (see People v Davis,
37 AD3d 1179, |v denied 8 NY3d 983), and “[t]his is not one of those
rare cases ‘where the defendant’s recitation of the facts underlying
the crime pleaded to clearly casts significant doubt upon the
defendant’s guilt or otherwise calls into question the voluntariness
of the plea’ to obviate the preservation requirenent” (id. at 1180-
1181, quoting People v Lopez, 71 NY2d 662, 666). Although defendant
initially stated during the plea colloquy that he shot the victim
because the victimhad threatened defendant’s |ife, defendant
expl ai ned upon further inquiry that he was operating a notor vehicle
when he observed the victimwal king down the street, whereupon
def endant exited his car and chased the victimbefore shooting himin
the foot while the victimwas running away. Those further statenents
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by defendant negated any possibility of a viable justification
def ense.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an anmended order of the Family Court, Erie County
(Craig D. Hannah, A J.), entered April 20, 2010 in a proceeding
pursuant to Fam |y Court Act article 6. The anended order, inter
alia, continued joint custody and prohibited respondent from
rel ocating from Wstern New YorKk.

It is hereby ORDERED t hat the anended order so appealed fromis
unani nously reversed on the | aw wi thout costs, respondent’s cross
petition is granted, and the natter is remtted to Famly Court, Erie
County, for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner father conmenced this proceeding seeking to
nodi fy the parties’ existing custody arrangenment, pursuant to which
the parties have joint custody with primary physical residence with
respondent nother and visitation with the father. The father sought
to prevent the nother fromrelocating with the child to Pennsyl vani a
and al so sought sole custody of the child. The nother filed a cross
petition (inproperly denom nated “petition”) in which she sought
perm ssion for the child to relocate with her to Pennsylvania, and she
now contends on appeal that Famly Court erred in denying her cross
petition. W agree.

The record establishes that, pursuant to the existing
arrangenent, the father has visitation with the child on alternate
weekends and Sunday overnights on the first Sunday of every nonth that
does not fall within his regular access tinme. The nother remarried in
Decenber 2003, when the child was six years old, and the nother and
the child began living with the nother’s husband at that tine. In
Decenber 2006, the nother |ost her job as a result of budget cutbacks
and, in July 2007, the nother’s husband lost his job after his
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position was elimnated. The nother’s husband accepted a job in
Pennsyl vani a in Cctober 2007, which is the basis for the nother’s
cross petition seeking permssion to relocate with the child to
Pennsyl vania to join her husband. After a hearing, the court, inter
alia, denied the nother’s cross petition and directed her not to

rel ocate from Wstern New York, concluding that “there has been no
showi ng by [the njother of a real need for relocation to ensure the
child[]'s best interests,” and that the nother had “failed to show
sufficient reasons to justify uprooting the child fromthe only area
t hat she has ever known, . . . when clearly the proposed rel ocation
woul d qualitatively affect her relation[ship] with the [f]ather.”

We concl ude that the nother established by the requisite
“preponderance of the evidence that [the] proposed rel ocation woul d
serve the child s best interests” (Matter of Tropea v Tropea, 87 Ny2d
727, 741; see Matter of Parish A v Jame T., 49 AD3d 1322, 1323;
Matter of Jennifer L.B. v Jared R B., 32 AD3d 1174, 1175). \While no
single factor is determnative, the Court of Appeals in Tropea
recogni zed that “econom c necessity . . . nmay present a particularly
per suasi ve ground for permtting the proposed nove” (id. at 739; see
Matter of Thomas v Thonmas, 79 AD3d 1829). Here, the record reflects
that the court did not adequately, if at all, consider the financial
consi derations underlying the requested relocation (cf. Thomas, 79
AD3d at 1830; see generally Parish A, 49 AD3d at 1323-1324). It is
undi sputed that the nother requested perm ssion to rel ocate because
she and her husband lost their jobs within a relatively short period
of time. The nother’s husband testified that both his health
i nsurance, which also covered the nother and the child, and his
severance pay ran out in August 2007. After the nother’s husband | ost
his job, he and the nother depleted their savings and their house was
pl aced into foreclosure. The nother and her husband testified that
t hey unsuccessfully attenpted to locate jobs in Wstern New York and
that the nother’s husband accepted the job in Pennsyl vania out of
financi al necessity.

Here, the court based its determnation primarily on its
conclusion that the relocation would “qualitatively affect” the
child s relationship with the father. That was error, however,
because “the need to ‘give appropriate weight to . . . the feasibility
of preserving the relationship between the . . . parent [w thout
pri mary physical custody] and [the] child through suitable visitation
arrangenents’ does not take precedence over the need to give
appropriate weight to the econom c necessity for the rel ocation”
(Matter of Cynthia L.C. v James L.S., 30 AD3d 1085, 1086, quoting
Tropea, 87 NY2d at 740-741). 1In any event, the record establishes
that the proposed rel ocation would not have a substantial inpact on
the visitation schedule. The nother and the husband testified that
they woul d transport the child to and from Pennsyl vani a every ot her
weekend, and they offered to pay for a hotel for the father in
Pennsyl vani a on his off-weekends so that he could exercise additional
access with the child. The nother further testified that the holiday
access schedule would remain the same because she and her husband
woul d be returning to Western New York at those tinmes to visit with
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their respective famlies, who reside there. 1In addition, the

not her’ s husband purchased vi deo conferencing equi pnent for his
househol d and the father’s household to enable the father and the
child to communi cate during the week and on the father’s off-weekends.
Thus, the nother established “the feasibility of preserving the

rel ati onship between the [father] and child through suitable
visitation arrangenents” (Tropea, 87 Ny2d at 741; cf. Matter of Wbb v
Aaron, 79 AD3d 1761, 1761-1762).

We therefore reverse the anended order and grant the nother’s
cross petition, and we remt the matter to Famly Court to fashion an
appropriate visitation schedule. In light of our determ nation, there
is no need to address the nother’s further contention with respect to
the court’s sua sponte award of additional visitation to the father.

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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Appeal froma judgnent of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered July 19, 2010 in a personal injury action.
The judgnent dism ssed the conplaint upon a jury verdict of no cause
of action.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff appeals froma judgnent dism ssing his
conplaint in this personal injury action entered upon a jury verdict
of no cause of action. The action arises froman autonobile accident
al l egedly caused by faulty brakes in plaintiff’s vehicle. Plaintiff
had purchased the used vehicle from defendant approxi mately seven
weeks prior to the accident and, according to plaintiff, defendant
serviced the vehicle s brakes 10 days before the accident based on
plaintiff’s conplaints about the brakes. The conplaint, as anplified
by the bill of particulars, alleged that defendant negligently
i nspected the vehicle upon sale and thereafter negligently repaired
t he vehicl e s brakes.

Plaintiff contends that Supreme Court erred in giving an adverse
i nference charge at trial based upon plaintiff’s failure to preserve
the vehicle followng the accident so that it could be inspected by
defendant. W reject that contention. The vehicle was repossessed
while at the collision shop for at |east one nonth after the accident

because plaintiff failed to make nonthly paynments to his | ender. “New
York courts . . . possess broad discretion to provide proportionate
relief to the party deprived of . . . |lost evidence, such as

precl udi ng proof favorable to the spoliator to restore bal ance to the
litigation, requiring the spoliator to pay costs to the injured party
associated wth the devel opnent of replacenent evidence, or enploying
an adverse inference instruction at the trial of the action” (Otega v
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City of New York, 9 NY3d 69, 76), “and an inposition of sanctions wll
not be disturbed [a] bsent a clear abuse of discretion” (Merrill v
Elmra Hgts. Cent. School Dist., 77 AD3d 1165, 1166 [internal
quotation marks omtted]). Here, we perceive no abuse of the court’s
di scretion in giving an adverse inference charge. Wiile the vehicle
was still in plaintiff’s control at the collision shop follow ng the
accident, plaintiff contacted an attorney, thus indicating an

awar eness that the vehicle may be needed for litigation. Although
plaintiff preserved the vehicle' s rear brake hose, he failed to
preserve the sway bar, which he clained was defective. Mreover, as
plaintiff’s expert w tness acknow edged, the photograph of the
vehicle s brake line and sway bar admtted in evidence at trial was
taken at the collision shop while the vehicle was lifted, which
altered the positioning of the brake line and the sway bar and the
space between them In addition, defendant’s expert testified that

t he photograph did not provide any indication of depth. W thus agree
with the court that the photograph was not an adequate substitute
either for the vehicle itself or for the sway bar, warranting the
adverse inference charge.

Plaintiff further contends that the Honorable Tinothy J. \Wal ker,
who was serving as an Acting Suprenme Court Justice (hereafter, trial
court), was precluded fromgiving an adverse inference charge because
Justice Mchal ek had previously denied defendant’s pretrial nmotion to

di smi ss the conplaint on spoliation grounds. |In denying the pretrial
nmotion, Justice Mchalek stated in his oral decision that, inter alia,
def endant had not “denonstrated any prejudice.” According to

plaintiff, that ruling constituted the |law of the case and barred the
trial court fromgranting defendant’s request for an adverse inference
charge. W reject that contention. “The doctrine of |aw of the case
applies to the sane question in the sane case” (Tillnman v Wnen’s
Christian Assn. Hosp., 272 AD2d 979, 980 [internal quotation nmarks
omtted]), and whether dismissal is warranted on spoliation grounds is
not the “sanme question” as whether an adverse inference charge at

trial is appropriate (id.). Indeed, the pretrial ruling that

di smi ssal was not warranted on spoliation grounds “was based on the
facts and | aw presented by the parties in that procedural posture, and
no nore” (191 Chrystie LLC v Ledoux, 82 AD3d 681, 682), and that
pretrial ruling did not bar the trial court fromdetermning at a
subsequent juncture of the litigation that a | esser sanction was
appropriate (see e.g. Rodriguez v 551 Realty LLC, 35 AD3d 221). Nor
does the doctrine of |aw of the case apply to the pretrial

determ nation of Justice Mchal ek that defendant failed to denonstrate
prejudi ce, inasmuch as the trial court’s determnation to the contrary
was based on further evidence devel oped at trial, including the
testimony of the expert w tnesses (see 191 Chrystie LLC, 82 AD3d at
682) .

We agree with plaintiff that the court erred in admtting in
evi dence a docunent fromhis enploynent file because it contained
doubl e hearsay and did not fall within an exception to the hearsay
rule (see generally Huff v Rodriguez, 45 AD3d 1430, 1431-1432; State
Farm Mut. Auto. Ins. Co. v Langan, 18 AD3d 860, 862-863). W
concl ude, however, that such error is harm ess inasnmuch as the hearsay
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statenents did not bear on the issue of defendant’s negligence (see
Chri stopher v Coach Leasing, Inc., 66 AD3d 1522; Evans v Newar k- \Wayne
Community Hosp., Inc., 35 AD2d 1071). Finally, plaintiff’s contention
that the court erred in admtting evidence of his post-accident drug
use is raised for the first tinme on appeal and thus is not properly
before us (see Ciesinski v Town of Aurora, 202 AD2d 984, 985).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal and cross appeal froman order of the Suprenme Court, Erie
County (John A. Mchalek, J.), entered February 8, 2011. The order
granted in part plaintiff’s notion for an expanded prelim nary
i njunction.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action against, inter alia,
def endant Serval |l Conpany (Servall), its conpetitor in the whol esale
appliance parts distribution business, seeking danages and a per nanent
injunction for, inter alia, defendants’ alleged m sappropriation of
its confidential and proprietary information. Plaintiff alleges that
its fornmer enployees, the two individual defendants, “copied and/or
transferred [plaintiff]’s confidential and proprietary information”
while they were still enployed by plaintiff, and then used that
information to solicit plaintiff’s custoners on behalf of Servall.
Plaintiff noved for a tenporary restraining order and prelimnary
i njunction prohibiting defendants from anong other things, using its
confidential and proprietary information, soliciting its customers,
and further m sappropriating plaintiff’s information. Suprenme Court
i ssued an order (hereafter, initial order) that granted plaintiff’s
nmotion in part, enjoining defendants from using any information
illegally obtained fromplaintiff; enjoining themfromfurther
attenpts to m sappropriate plaintiff’s information; directing themto
return plaintiff’s information; directing themto preserve the first
set of daily backup tapes fromits conputer file servers that were
created after this action was comenced; directing the individual
defendants to turn over their personal conputers and associ at ed
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storage devices to plaintiff’s agents and to discontinue their use of
any of Servall’s conputers and associ ated storage devices, with the
option of an in canmera review by the court in the event of a dispute
concerning privileged docunents; and directing defendants to preserve
all docunents related to this action. The court, however, denied that
part of plaintiff’'s notion seeking to enjoin solicitation of custoners
“W thout prejudice to renewf] if and when [plaintiff] obtains direct
evidence that [its] information has been unfairly used.”

Thereafter, defendant Karl P. Rosenhahn and anot her forner
enpl oyee of plaintiff recanted certain statenents contained in their
sworn affidavits submtted in opposition to plaintiff’s notion,
thereby in effect admtting that Rosenhahn and ot her fornmer enpl oyees
of plaintiff used custoner information obtained fromplaintiff in the
course of their enploynent with Servall. 1In addition, a forensic
exam nation of the individual defendants’ conputers conducted pursuant
to the initial order revealed that the individual defendants were in
possessi on of, or had possessed and subsequently destroyed, nunerous
files and documents belonging to plaintiff. The files contained,
inter alia, customer nanes and contact information, credit ternms,
sal es data and rankings, pricing information, profit margins, accounts
recei vabl e information, sales notes, and warranty records. After that
information canme to light, plaintiff noved to expand the prelimnary
injunction in the initial order to enjoin defendants fromsoliciting
or selling to any of plaintiff’'s “active custoners,” defined as the
nore than 3,000 custonmers to whom plaintiff nmade sales during the
precedi ng year. By the order on appeal, the court granted plaintiff’s
nmotion only in part, enjoining Servall fromsoliciting 640 custoners
identified on a list that Servall had returned to plaintiff pursuant
tothe initial order. The court also enjoined Servall from making
sales to custoners it obtained between April 1, 2010 and August 31,
2010 “unless it can prove that it obtained th[ose] accounts w thout
the use of plaintiff’'s [i]nformation.” W affirm

Addressing first defendants’ appeal, we note the well-settled
proposition that “[a] notion for a prelimnary injunction is addressed
to the sound discretion of the trial court[,] and the decision of the
trial court on such a notion will not be disturbed on appeal, unless
there is a showi ng of an abuse of discretion” (Destiny USA Hol di ngs,
LLC v Citigroup dobal Mts. Realty Corp., 69 AD3d 212, 216 [interna
guotation marks omtted]; see Doe v Axelrod, 73 NY2d 748, 750). The
party seeking the prelimnary injunction nust establish by clear and
convincing evidence “(1) a |likelihood of success on the nerits, (2)
irreparable injury in the absence of injunctive relief, and (3) a
bal ance of equities in its favor” (Eastman Kodak Co. v Carnosino, 77
AD3d 1434, 1435; see Nobu Next Door, LLC v Fine Arts Hous., Inc., 4
NY3d 839).

Here, we conclude that the court did not abuse its discretion in
granting in part plaintiff’s nmotion for an expanded prelimnary
injunction (see generally Deloitte & Touche v Chi anpou, 222 AD2d
1026). As the court properly determ ned, plaintiff established a
i kelihood of success on the nerits of its m sappropriation and unfair
conpetition causes of action (see generally Eastern Bus. Sys. v
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Specialty Bus. Solutions, 292 AD2d 336, 338; Laro Maintenance Corp. Vv
Cul ki n, 255 AD2d 560). Al though defendants are correct that “custoner
lists” are not entitled to trade secret protection if such lists are
“readily ascertainable fromsources outside [plaintiff’s] business”
(Col unbi a Ri bbon & Carbon Mg. Co. v A-1-A Corp., 42 Ny2d 496, 499;
see Riedman Corp. v Gallager, 48 AD3d 1188, 1189), here the docunents
all egedly m sappropriated by the individual defendants are not sinply
conpi | ati ons of custoner nanes and addresses or phone nunbers.

Rat her, the docunents contain detailed informtion about each
custoner, including the nanmes of individual contact persons, customner-
specific pricing information, credit terns and limts, and the
custoners’ “class” rankings based upon their margin perfornance.
Plaintiff established that such “informati on was conpil ed through
considerable effort by [plaintiff] and its enpl oyees over several
years and was not available to the public. The information also
created a conpetitive advantage for [plaintiff] in servicing its
current clients and creating new business” (Eastern Bus. Sys., 292
AD2d at 337; see Stanley Tulchin Assoc. v Vignola, 186 AD2d 183, 185;
Gffords Gl Co. v WId, 106 AD2d 610, 611).

In any event, even assum ng, arguendo, that the m sappropriated
information is not entitled to trade secret protection, we concl ude
that the court properly determ ned that injunctive relief is warranted
on the alternative ground of breach of trust by the individual
defendants in msappropriating plaintiff’s proprietary information.
As the Court of Appeals stated in Leo Silfen, Inc. v Cream (29 Ny2d
387, 391-392), “[i]f there has been a physical taking or studied
copying, the court may in a proper case enjoin solicitation, not
necessarily as a violation of a trade secret, but as an egregi ous
breach of trust and confidence while in plaintiffs’ service” (see
general ly Eastern Bus. Sys., 292 AD2d at 338; Amana Express Intl. v
Pier-Air Intl., 211 AD2d 606, 606-607). Here, the record is replete
wi th evidence that the individual defendants stole and/or inproperly
retai ned thousands of docunments belonging to plaintiff and thereafter
used that information to conpete against their fornmer enpl oyer.

We further conclude that plaintiff established the requisite
irreparable harmin the absence of the expanded injunctive relief
granted by the court (see generally Ingenuit, Ltd. v Harriff, 33 AD3d
589, 590; Eastern Bus. Sys., 292 AD2d at 337-338; Stanley Tul chin
Assoc., 186 AD2d at 186). Wth respect to irreparable harm the court
determ ned that defendants m sappropriated “virtually all of
[plaintiff]’s custonmer information” and utilized that information to
establish a conpeting business in the northeastern United States.
While the loss of sales over a finite period of time can be cal cul ated
and adequately renedi ed by an award of nonetary danmages (see Eastnman
Kodak Co., 77 AD3d at 1436), the court properly determ ned that,
wi t hout the expanded prelimnary injunction, “plaintiff “would likely
sustain a |l oss of business inpossible, or very difficult, to
quantify’ ” (lnvesco Inst. [N.A], Inc. v Deutsche Inv. Myt. Ans.,
Inc., 74 AD3d 696, 697; see generally GQundernmann & Gundermann Ins. v
Brassill, 46 AD3d 615, 616-617; Alside D v. of Associated Materials v
Leclair, 295 AD2d 873, 874). |In support of the notion, plaintiff’s
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senior vice-president averred that, other than a few |l arge nationa
custoners, the core of plaintiff’s business is conprised of sales to
smal | busi nesses such as appliance installers and repair persons, and
that “[t]hese | oyal custonmers take a great deal of tinme to develop.”

| ndeed, defendants’ own expert opined that the “real value” to the
business is the relationship of a distributor with its custoner, not a
list of nanes. The |loss of goodwi || and danage to custoner
relationships, unlike the | oss of specific sales, is not easily
guantified or renedi ed by nonetary damages (see Gundermann, 46 AD3d at
617; Alside Div. of Associated Materials, 295 AD2d at 874; cf. Eastman
Kodak Co., 77 AD3d at 1436).

In addition, we conclude that the bal ance of the equities favor
granting the expanded prelimnary injunction (see generally Destiny
USA Hol di ngs, LLC., 69 AD3d at 216). Here, there is no record support
for Servall’s contention that the expanded prelimnary injunction wll
j eopardi ze its national operations. Notably, Servall’s chief
operating officer averred that “[o]ver 90% of Servall’s business has
nothing to do with the northeast region or customers there.” Wth
respect to its northeast operations, the expanded injunction only
prohibits Servall fromsoliciting 640 custonmers on a |ist of
prospective clients that defendants devel oped using plaintiff’s
proprietary information. Servall is thus free to solicit the
remai ni ng 3, 000-pl us custoners served by plaintiff, as well as
custoners served by other conpetitors. Wth respect to that part of
the injunction enjoining sales to accounts obtained during the tine
period that defendants possessed plaintiff’s confidential and
proprietary information, the order expressly allows Servall to nmake
sales to those custonmers that Servall can prove it obtai ned wthout
the use of plaintiff’s information. To the extent that the expanded
i njunction nmay negatively inpact Servall’s business in the northeast,
we note that defendants assuned such a risk by know ngly taking or
“retain[ing],” a termused by Servall inits brief on appeal,
plaintiff’s confidential and proprietary information and using that
information to its conpetitive advantage and plaintiff’s detrinent.

Finally, we reject the contention of plaintiff on its cross
appeal that the injunction should be further expanded. [In our view,
the court struck the appropriate bal ance between prohibiting
defendants fromfurther exploiting the fruits of the m sappropriated
information and permtting defendants to conpete fairly for custoners
in the northeast market.

Patricia L. Mrrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Cctober 28, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of attenpted nurder in
t he second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of attenpted nurder in the
second degree (Penal Law 88 110.00, 125.25 [1]) and, in appeal No. 2,
he appeals froma judgnent convicting himupon his plea of guilty of
reckl ess endangernent in the first degree (8 120.25). Defendant
contends in each appeal, in his main brief and pro se suppl enent al
brief, that Suprenme Court abused its discretion in denying his notion
to withdraw each guilty plea because it was not know ngly, voluntarily
and intelligently entered. Although that contention survives
defendant’s valid waiver of the right to appeal (see People v Wi ght,
66 AD3d 1334, 1334, |v denied 13 NY3d 912), it is without nerit.

“ *The unsupported all egations of defendant that [his fam|y]
pressured himinto accepting the plea bargain do not warrant vacatur
of his plea” " (People v Janes, 71 AD3d 1465, 1465). Further, there
is no indication in the record that defendant’s ability to understand
the pl ea proceeding was inpaired based on his alleged failure to take
requi red nedication (see generally People v Spikes, 28 AD3d 1101,
1102, Iv denied 7 NY3d 818). The waiver by defendant of the right to
appeal does not bar his contention in his main brief in appeal No. 2
with respect to the severity of the sentence because “the record
establ i shes that defendant waived his right to appeal before [ Supreng]
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Court advised himof the potential periods of inprisonnment that could
be i nposed” (People v Mngo, 38 AD3d 1270, 1271). Nevertheless, we
conclude that the sentence is not unduly harsh or severe.

Def endant al so contends in his main brief in appeal No. 2 that

the court erred in fixing the duration of the orders of protection
i nposed upon the conviction of reckless endangernent in the first
degree, a class D felony. Although defendant failed to preserve that
contention for our review (see People v Ni eves, 2 NY3d 310, 315-317),
we neverthel ess exercise our power to reviewit as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]). As
t he People correctly concede, the orders of protection issued in favor
of the victins of that crinme exceed the maxi mum | egal duration of the
applicable version of CPL 530.13 (4) (ii) in effect at the tinme of
sentencing, i.e., when the judgnent was rendered. That version
provi ded that the duration of an order of protection entered in
connection wth a felony conviction shall not exceed “three years from
the date of the expiration of the maxi mumterm of an indeterm nate .

sentence of inprisonment actually inposed” (id.). Moreover, the
duration may not be applied to the aggregate sentence but, rather,
“ ‘must be added to the maxi mumterm of the sentence inposed " for
t he count upon which the order of protection was based (People v
Harris, 285 AD2d 980). Thus, the orders of protection at issue may
not exceed three years fromthe expiration of the seven-year maximm
termof the indeterm nate sentence inposed upon defendant’s conviction
of reckless endangernment in the first degree. W therefore nodify the
judgnent in appeal No. 2 by anmending the orders of protection, and we
remt the matter to Suprene Court to determine the jail tinme credit to
whi ch defendant is entitled and to specify in each order of protection
an expiration date in accordance with the version of CPL 530.13
(former [4] [ii]) in effect when the judgnent was rendered on Cctober
28, 2009.

We reject defendant’s further contention in his pro se
suppl emental brief that the court erred in refusing to allow himto
substitute assigned counsel. “ *‘The decision to allow a defendant to
substitute counsel is largely wthin the discretion” ” of the court to
whi ch the application is nmade (People v Kobza, 66 AD3d 1387, 1388-
1389, |v denied 13 NY3d 939). Here, there was no abuse of discretion
i nasmuch as defendant failed to show the requisite “good cause for
substitution” (People v Sides, 75 Ny2d 822, 824). Contrary to
defendant’s inplicit contention, he “did not establish that there was
a conpl ete breakdown in communication with h[is] attorney” (People v
Botting, 8 AD3d 1064, 1065, |Iv denied 3 NY3d 671). Finally, to the
extent that defendant’s contention in his pro se supplenental brief
that he was denied effective assistance of counsel survives his guilty
pl ea and valid waiver of the right to appeal in appeal Nos. 1 and 2
(see People v Lewandowski, 82 AD3d 1602, 1602-1603), we concl ude that
his contention | acks nerit (see generally People v Ford, 86 NY2d 397,
404) .

Entered: June 17, 2011
Pher kcph theMopgah
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Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered Cctober 28, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of reckless endangernent
in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by anending the orders of protection and as
nodi fied the judgnment is affirmed, and the matter is renmtted to
Suprenme Court, Erie County, for further proceedings in accordance with
t he same Menorandum as in People v Jackson ([appeal No. 1] _ AD3d
__ [June 17, 2011]).

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered Novenber 29, 2007. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree (two
counts) and robbery in the second degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
af firnmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of two counts each of robbery in the first degree (Penal Law 8
160. 15 [4]) and robbery in the second degree (8 160.10 [1]), defendant
contends that Suprenme Court erred in allowi ng interaction between the
prosecutor and the jurors during deliberations while a video recording
was replayed. Defendant failed to preserve that contention for our
review (see CPL 470.05 [2]), however, and we decline to exercise our
power to reviewit as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). W reject defendant’s contention
that, pursuant to People v O Rama (78 Ny2d 270), preservation of
defendant’s contention is not required. In O Rama, the Court of
Appeal s “note[d] that the court’s error in failing to disclose the
contents of [a jury] note had the effect of entirely preventing
def ense counsel fromparticipating neaningfully in this critical stage
of the trial and thus represented a significant departure fromthe
organi zation of the court or the node of proceedi ngs prescribed by
law’ (id. at 279 [internal quotation marks omtted]; see People v
Patterson, 39 NY2d 288, 295, affd 432 US 197). Here, there was no
significant departure fromthe organi zation of the court or the node
of proceedi ngs prescribed by |aw (see generally People v Wggins, 304
AD2d 322, 323, |v denied 100 NYy2d 625; People v Davis, 260 AD2d 726,
729-730, |v denied 93 Ny2d 968). As recogni zed by the Court of
Appeal s, “not every comrunication with a deliberating jury requires
the participation of the court” (People v Bonaparte, 78 Ny2d 26, 30),
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and a mnisterial communication concerning the scope of a request for
a readback that is “wholly unrelated to the substantive |egal or
factual issues of the trial” does not violate O Rana or CPL 310. 30
(People v Harris, 76 NY2d 810, 812; see People v Gruyair, 75 AD3d 401
I v denied 15 NY3d 852). Here, the record establishes that the
prosecutor’s comuni cations with the jury were “nmerely mnisterial”
(People v Pichardo, 79 AD3d 1649, 1652, |v denied 16 NY3d 835). “The
[ prosecutor] did not attenpt to convey any legal instructions to the
jury or to instruct [it] as to [its] duties and obligations . . .[,
nor did the prosecutor] deliver any instructions to the jury
concerning the node or subject of [its] deliberations” (Bonaparte, 78
NY2d at 31). Thus, “[i]n the present case, unlike in O Rama . . .
[any] error does not anmount to a failure to provide counsel with
meani ngful notice of the contents of [a] jury note or an opportunity
to respond” (People v Kadarko, 14 NY3d 426, 429).

Al'l concur except FaHey and MarTocHe, JJ., who di ssent and vote to
reverse in accordance with the follow ng Menorandum W respectfully
dissent. In our view, Supreme Court inproperly delegated control of a
critical portion of the proceedings to the prosecutor insofar as it
al l oned the prosecutor to fashion responses to juror questions and
guide the jurors through the playback of video recordings.
Consequently, we would reverse the judgnment of conviction and grant
defendant a new trial on those counts of the indictnment of which he
was convi ct ed.

In 2007, defendant was tried with respect to a series of charges
arising fromtwo incidents of robbery that occurred in Monroe County
during October and Novenber of 2006. During deliberations, the jury
was returned to the courtroomin response to a jury note. The note
was not included in the record on appeal, and the transcript contains
no di scussi on between the prosecutor and defense counsel, in the
presence of defendant, concerning a proposed response to the note.

Rat her, the record reflects that the court determ ned that the jurors
woul d have to return to the courtroomto review video recordi ngs
al l egedly nmade during the robberies.

A pl ayback of the video recordings was arranged, and the
prosecutor ran the video playback machi ne and directly comuni cat ed
wi th one juror concerning what the jurors wanted to see on the video
recordings. Indeed, the court allowed the prosecutor to engage in a
di scussion wwth the jury about that footage. After playing one of the
three surveillance videos, the prosecutor asked, “The next one?” and
then stated, “There is another.” Wen a juror asked whether it was
possible to “freeze it when [the suspects] are together,” the
prosecutor did not consult with the court but unilaterally replied,

“I"l'l see if | can do that. | may have to start fromthe beginning to
get that for you.” The prosecutor further stated, “I’'ll keep trying
for you.” Moreover, at one point during her exchange with the jury,

the prosecutor asked, “Do you want to see it again?’” No objection was
made by defense counsel during the playback process.

Initially, we do not agree with the majority that preservation of
defendant’s contention is required. In our view, the interaction,
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whi ch was unacconpani ed by any adnonition by the court, “ ‘goes to the
general and over-all procedure of the trial’ ” and is a node of trial

proceedi ngs error for which preservation is not required (People v
Hawki ns, 11 NY3d 484, 492 n 2).

“Under CPL 310.30, upon a jury’'s request for reinstruction or
information ‘the court nmust direct that the jury be returned to the
courtroom and, after notice to both the [P]eople and counsel for the
defendant, and in the presence of the defendant, nust give such
requested information and instruction as the court deens proper’ ”
(Peopl e v Lykes, 81 Ny2d 767, 769, quoting CPL 310.30). “[A] court
may not del egate the responsibility of communicating with the jury to
non-j udi ci al personnel, and generally may not communi cate with the
jury through a non-judicial internediary” on matters that are not
mnisterial in nature, i.e., conmunications that do not concern
information pertaining to the law or the facts of the case (People v
Moyl er, 221 AD2d 943, 943, |v denied 87 NY2d 905, Iv dism ssed 87 Ny2d
923; see People v Bonaparte, 78 Ny2d 26, 30; People v Ahned, 66 Ny2d
307, rearg denied 67 Ny2d 647). “A violation of that rule cannot be
wai ved or consented to by defendant, presents a revi ewabl e question of
| aw even in the absence of objection, and is not anenable to harnl ess
error analysis” (Myler, 221 AD2d at 944; see Ahned, 66 Ny2d at 310-
311). Thus, it is reversible error when soneone other than the court
perfornms the judicial function of responding to the jury' s request for
information concerning a matter that is not mnisterial in nature (see
Peopl e v Khal ek, 91 NY2d 838; People v Cassell, 62 AD3d 1021; People v
Fl ores, 282 AD2d 688, 689).

In Ahnmed (66 NY2d at 309-310), the defendant agreed to allow the
court’s law secretary to respond to notes fromthe deliberating jury.
In determ ning that reversal was required, the Court of Appeals wote
that “[t]he failure of a judge to retain control of deliberations,
because of its inpact on the constitutional guarantee of trial by
jury, also inplicates the organi zation of the court or node of

proceedi ngs prescribed by law . . ., and such failure represents a
question of law for [appellate] review even absent tinely objection”
(1d. at 310). In Myler (221 AD2d at 944), preservation was not

required in connection with the defendant’s contention that the trial
court delegated a judicial function to a court enployee (cf. People v
Kelly, 5 NY3d 116, 120-121; People v Pichardo, 79 AD3d 1649, 1651-
1652, Iv denied 16 Ny3d 835). Likew se, here, soneone other than the
trial court was permtted to converse with the jury concerning trial
exhi bits, during deliberations and on the record, in the presence of
the trial court.

In so concludi ng, we acknow edge that the Third Departnent held
in People v Davis (260 AD2d 726, 729-730, |v denied 93 Ny2d 968) that
all owi ng the prosecutor to play a videotape for the jury in court and
to show the foreperson howto run the VCR during deliberations was a
del egation of a mnisterial act and did not affect the organization of
the court or the node of proceedings prescribed by |law. Here,
however, the prosecutor nore than nerely operated the video playback
machi ne i nasmuch as she conversed with a juror during the playing of
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the video recordi ngs and gave verbal responses to juror requests to
pause the playback and to replay certain portions of the video
recordings. In addition, as previously noted, she asked jurors
guestions such as, “Do you want to see it again?” 1In other words, the
prosecutor’s conduct went beyond the playing of the video recordings
and thus in our view cannot be considered to be a nere mnisteri al

act .

Wth respect to the nerits, we conclude that the prosecutor’s
exchange with the jury constitutes reversible error. CPL 310.10
explicitly requires that the court respond to juror requests for
instruction and/or information during deliberations. The court
al l oned the prosecutor to fashion responses to juror questions and to
gui de the jurors through the playback of the video recordings. 1In our
view, that amounted to “[t]he failure of [the trial] judge to retain
control of deliberations” (Ahmed, 66 NY2d at 310) and, “by del egating
his function, at least in part, to [the prosecutor], the trial judge
deprived the defendant of his right to a trial by jury” (id. at 312).

This case nore clearly requires reversal than Ahned or Moyl er
because those cases involved the delegation of the court’s function to
a court enployee who was neutral to the proceedings. Here, the
del egation of duties was to the prosecutor, an advocate rather than a
neutral party. The subtleties of advocacy are founded upon
establishing a positive relationship with jurors, which is precisely
why direct contact between attorneys and jurors during deliberations
is strictly prohibited.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal s from an order and judgnent (one paper) of the Suprene
Court, Oneida County (Samuel D. Hester, J.), entered April 12, 2010 in
a personal injury action. The order and judgnent denied the notion of
plaintiffs for partial summary judgnment on their clains pursuant to
Labor Law 8 240 (1) and 8§ 241 (6), granted the cross notion of
defendant-third-party plaintiff for partial summary judgnent
dism ssing plaintiffs’ clains pursuant to Labor Law 8 200, 8§ 240 (1)
and 8 241 (6), and granted the cross notion of third-party defendants
for summary judgnment dism ssing the third-party conpl aint.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani mously nodified on the | aw by denying those parts of the cross
notion of defendant-third-party plaintiff for summary judgnment
di sm ssing the Labor Law 8 240 (1) and 8 241 (6) clains and
reinstating those clains and by denying the cross notion of third-
party defendants for summary judgment dismssing the third-party
conplaint and reinstating the third-party conplaint and as nodified
the order and judgnent is affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeking damages for
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injuries sustained by John T. Gowans (plaintiff) when he allegedly
fell through a hay hole in a barn owned by defendant-third-party
plaintiff, Ois Mrshall Farns, Inc., doing business as Marshall Farns
(Gis). W agree with plaintiffs that Supreme Court erred in granting
those parts of the cross notion of Qis for summary judgnent

di sm ssing the Labor Law § 240 (1) and 8§ 241 (6) clains, and we
therefore nodify the order and judgnent accordingly. W note at the
outset that the court also granted that part of the cross notion of
Qis for summary judgnment dism ssing the Labor Law 8§ 200 claim but
plaintiffs failed to address that issue in their brief on appeal and
thus are deened to have abandoned any contention with respect thereto
(see dson v Pyramd Crossgates Co., 291 AD2d 706, 708; G esinski v
Town of Aurora, 202 AD2d 984).

The record establishes that, at the time of plaintiff’s accident,
hi s brother was taking neasurenents on the upper |evel of a barn owned
by Gis, and that such neasurenents were “necessary and incidental” to
the replacenent of rotting carrier beanms (Bagshaw v Network Serv.

Myt., 4 AD3d 831, 832; see Mannes v Kanber Myt., 284 AD2d 310, Iv

di smi ssed 97 NY2d 638). It is undisputed that plaintiff and his

brot her were partners of third-party defendant Gowans Home

| mprovenent, the construction conpany hired to performthe repl acenent
job (cf. G bson v Wrthington Div. of MG aw Edi son Co., 78 Ny2d 1108,
1109; Fabrizio v Cty of New York, 306 AD2d 87, 87-88). Plaintiff’s
brot her had been instructed to cover the hay hol e through which
plaintiff allegedly fell while ascending to the upper |evel of the
barn in order to speak to his brother

W agree with plaintiffs that the court erred in determning that
plaintiff was not entitled to the protection of the Labor Law at the
time of the accident, inasnuch as “[i]t is not necessary that an
enpl oyee be actually working on his [or her] assigned duties at the
time of the injury” (Reeves v Red Wng Co., 139 AD2d 935, 936; see
Boncore v Tenple Beth Zion, 299 AD2d 953, 954). Indeed, “the rel evant
inquiry here is not whether the plaintiff picked up a tool to effect a
repair, but whether he had been hired to take any part in the repair
wor k” (Canpi si v Epos Contr. Corp., 299 AD2d 4, 8). “It is no defense
to [the plaintiff’s] recovery under [the] Labor Law . . . that it was
not necessary for the plaintiff to be [at the | ocation where his
brot her was taking the neasurenents] at the tinme of the accident in
order to speak to his [brother],” who was his coworker (Birbilis v
Rapp, 205 AD2d 569, 570; see Hagins v State of New York, 81 Ny2d 921,
923), and thus plaintiff was entitled to the protections afforded by
Labor Law & 240 (1) and § 241 (6).

W reject plaintiffs’ further contention, however, that the court
erred in denying their notion for partial summary judgnent on the
Labor Law 8 240 (1) and 8§ 241 (6) clains. Plaintiff has no
recol |l ection of the accident, and there were no w tnesses who observed
it. In any event, there is a triable issue of fact wth respect to
the cause of plaintiff’s injuries because the record contains
conflicting expert affidavits on that issue, rendering summary
j udgnent i nappropriate (see generally Sel nensberger v Kal eida Health,
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45 AD3d 1435, 1436). Ois submtted the affidavit of a bionedi cal

engi neer who opined that plaintiff’s injuries were not consistent with
the six-foot fall through an unguarded hay hole alleged by plaintiff
to have occurred, while plaintiffs submtted the affidavit of
plaintiff’s treating neurosurgeon, who opined that plaintiff sustained
a severe head injury as a result of falling froma hei ght of
approximately six feet or nore (see generally 8 240 (1); 8§ 241 (6); 12
NYCRR 23-1.7 [b] [1] [i]).

Finally, we agree with Qis that the court erred in granting the
cross notion of third-party defendants for summary judgment di sm ssing
the third-party conplaint. The record establishes that there are
triable issues of fact whether plaintiff’s brother, and therefore
third-party defendants, were negligent in either failing to cover the
hay hole or in failing to turn on available lights (see generally
Torrillo v Kiperman, 183 AD2d 821, 821-822). W therefore further
nodi fy the order and judgnent accordingly.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered Cctober 22, 2010 in a personal
injury action. The order denied the notion of defendants for sunmmary
j udgment di sm ssing the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comrenced this action seeking to recover
damages for injuries she sustained while skiing at a resort operated
by def endant Wn-Sum Ski Corp. The accident occurred while plaintiff
was riding a chairlift (hereafter, lift) with her 14-year-old son
Her son’s snowboard becane entangled with her skis as plaintiff and
her son approached the lift’s unloading area and he pani cked, exiting
the lift as it reached the point at which skiers typically unl oaded
and pulling plaintiff fromthe lift to the ground in the process.

Def endants did not stop the Iift until plaintiff had fallen.

Def endants noved for summary judgnent dism ssing the conplaint on the
ground that plaintiff assumed the risks associated with the sport of
skiing, and they contended in the alternative that any all eged
negl i gence on defendants’ part nerely furnished the occasion for the
accident. W agree with plaintiff that Suprene Court properly denied
t he noti on.

Addressing first defendants’ contention that the court erred in
denyi ng the notion because plaintiff assuned the risks associated with
the sport of skiing, we note that, “[u]nder the doctrine of primary
assunption of risk, a person who voluntarily participates in a
sporting activity generally consents, by his or her participation, to
those injury-causing events, conditions, and risks [that] are inherent
in the activity” (Cotty v Town of Sout hanpton, 64 AD3d 251, 253; see
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generally Morgan v State of New York, 90 NY2d 471, 482-486; Turcotte v
Fell, 68 Ny2d 432, 438-440). As a general matter, an experienced
skier assunes the risk of injury caused by, inter alia, variations in
terrain and weat her conditions that are incidental to the furnishing
of a ski area, i.e., the conditions that generally flow from
participation in that sport (see Sontag v Holiday Vval., Inc., 38 AD3d
1350; Painter v Peek’ N Peak Recreation, 2 AD3d 1289; see al so Genera
bl i gations Law § 18-101).

“On the other hand, the defendant[s] generally [have] a duty to
exerci se reasonable care to protect athletic participants from
“unassuned, conceal ed or unreasonably increased risks’ 7 (Laney v
Fol ey, 188 AD2d 157, 164, quoting Benitez v New York City Bd. of
Educ., 73 Ny2d 650, 658; see Mdrgan, 90 NY2d at 485), and a plaintiff
will not be held to have assuned those risks that are “over and above
t he usual dangers that are inherent in the sport” (Mdrgan, 90 Ny2d at
485; see Cotty, 64 AD3d at 255-257; Lanmey, 188 AD2d at 164). Wiile
“there is undoubtedly sonme risk of injury inherent in entering, riding
and exiting froma chairlift at a ski resort” (Mdrrgan v Ski Roundtop
290 AD2d 618, 620 [hereafter, Ski Roundtop]), the use of such a device
“is not of such nagnitude to elimnate all duty of care and thereby
insulate the owner fromclains of . . . negligent maintenance and
operation of the lift . . . since such negligence may unduly enhance
the level of the risk assunmed” (id.).

Here, defendants net their initial burden on the notion by
establishing that plaintiff was a veteran skier famliar with the lift
at issue and, indeed, had once fallen while unloading froma lift.

The burden thus shifted to plaintiff “to submt evidence sufficient to
rai se an i ssue of fact whether defendant[s] created a dangerous
condition over and above the usual dangers inherent in the sport of

[ downhi || skiing]” (Sontag, 38 AD3d at 1351 [internal quotation marks
omtted]). Quiding our conclusion in this case that the court
properly deni ed defendants’ notion is the decision of the Third
Departnment in Ski Roundtop. There, the injured plaintiff was hurt
after she disenbarked froma Iift and skied into a nearby plywod wall
while attenpting to avoid a skier who had been seated in the row of
chairs imrediately in front of the plaintiff and who had fallen in the
unl oading area (id. at 619). The “[p]laintiffs’ major claimagainst
[the cross-noving] defendants [was] that their |ift operator was not
properly trained and that he negligently failed to stop the lift so
that [the] plaintiff could remain seated while the fallen skier exited
the unload ranp” (id.). 1In denying the cross notion of those

def endants for summary judgnent dism ssing the conplaint on the basis
of assunption of risk, the Third Departnent reasoned that there were

i ssues of fact whether the operator was properly trained and was
negligent in exercising his discretion not to stop the lift (id. at
620) .

Here, the lift operator failed to stop the lift and prevent the
rel ease of plaintiff into the unloading area, resulting in plaintiff’s
injuries. Plaintiff’s deposition testinony denonstrates that
plaintiff and her son were frantically attenpting to untangle
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plaintiff’s skis fromthe snowboard as the |ift approached the

unl oading area, and that plaintiff’s son yelled to her that he was
unable to do so. Plaintiff’s expert relied on that testinony as well
as ot her evidence in concluding that the top |ift attendant had
sufficient tinme in which to observe plaintiff’s distress and to engage
in what defendants’ night lift operation supervisor characterized as

t he exercise of judgnent to slow or stop the Iift. According to
plaintiff’s expert, once braked the |ift would have conme to a stop

al nost i mredi ately, which would have enabled plaintiff and her son to
exit the lift in a safe and controll ed manner.

W reject defendants’ alternative contention in support of the
notion, i.e., that any all eged negligence on the part of the lift
operator merely furnished the occasion for the accident. “ ‘As a
general rule, issues of proximte cause are for the trier of fact’
(Buckl aew v Walters, 75 AD3d 1140, 1142). Even assum ng, arguendo,
that defendants nmet their initial burden with respect to that
alternative contention (see generally Zuckerman v City of New York, 49
NY2d 557, 562), we conclude that the foregoing evidence raises triable
i ssues of fact whether the alleged failure to operate the lift in a
safe manner was a proxi mate cause of the accident (see generally
Derdiarian v Felix Contr. Corp., 51 NY2d 308, 315, rearg denied 52
NY2d 784, 829).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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\% OPI Nl ON AND ORDER

HONORABLE JOHN DEMARCO, A JUDGE OF THE COUNTY
COURT, COUNTY OF MONROE, STATE OF NEW YORK
ELLI S MECHALLEN, CRI M NAL DEFENDANT, AND
FERNANDO LOPEZ, CRI M NAL DEFENDANT,
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RESPONDENT- DEFENDANT HONORABLE JOHN DEMARCO, A JUDGE OF THE COUNTY
COURT, COUNTY OF MONROE, STATE OF NEW YORK

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
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OF COUNSEL), FOR RESPONDENT- DEFENDANT FERNANDO LOPEZ, CRI M NAL
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Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department pursuant to CPLR 506 [b] [1]) seeking to prohibit the
conducting of certain proceedi ngs.

It is hereby ORDERED that the petition/conplaint is unaninously
granted in part without costs by prohibiting respondent-defendant
Honor abl e John DeMarco from cont enporaneously conducting a suppression
heari ng and bench trial on the indictnment regardi ng respondent -
def endant Fernando Lopez, the petition/conplaint insofar as it seeks
relief regarding respondent-defendant Ellis Mechallen is disnm ssed as
nmoot, the petition/conplaint insofar as it seeks relief in the nature
of mandanus to review is denied, and

It is ORDERED, ADJUDGED and DECREED t hat respondent -
def endant Honor abl e John DeMarco shall not, even with the
consent of a defendant, comence a trial prior to the
determ nation of pretrial notions as required by CPL 710. 40
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(3).

Opi nion by Scubber, P.J.: Petitioner-plaintiff (hereafter,
petitioner) comrenced this original hybrid CPLR article 78
proceedi ng/ decl arat ory judgnent action seeking three forns of relief:
a judgnment pursuant to CPLR 7803 (3), nmandanus to review, concluding
that the determ nation of respondent-defendant Honorabl e John DeMarco
(hereafter, respondent) to conduct, contenporaneously, the suppression
heari ngs and bench trials in the crimnal matters invol ving
respondent s-defendants Ellis Mechall en and Fernando Lopez was, inter
alia, in violation of |lawful procedure; a judgnment pursuant to CPLR
7803 (2), a wit of prohibition, prohibiting respondent from
conducting such joint proceedings; and a judgnent pursuant to CPLR
3001 declaring that conducting the joint hearings/trials is in
violation of CPL 710.40 (3), which requires that a court determ ne
pretrial suppression notions prior to the commencenent of a trial.

The matters concerning Mechall en and Lopez were stayed pursuant to
CPLR 7805 pending the outcone of this proceeding. W note at the

out set, however, that Mechall en subsequently w thdrew her suppression
notion and the bench trial was conducted. Contrary to the contentions
of petitioner and Mechall en, we conclude that the allegations in the
petition with respect to Mechallen are noot, and those parts of the
petition/conplaint seeking relief with respect to her therefore should
be dism ssed. W further conclude that petitioner is not entitled to
relief in the nature of mandanus to review pursuant to CPLR 7803 (3),

i nasmuch as the actions of respondent do not constitute an

adm ni strative action nmade in the exercise of discretion (see
general ly Kraham v Mathews, 305 AD2d 746, |v denied 100 Ny2d 512), and
thus that part of the petition/conplaint seeking that relief should be
deni ed.

The issues properly before us are whether a wit of prohibition
shoul d be issued prohibiting respondent from conducting a joint
suppression hearing and bench trial in the matter involving
respondent - def endant Fernando Lopez and whether petitioner is, in
addition, entitled to declaratory relief to that effect.

Wit of Prohibition

CPL 710.40 (3) provides that, “[when a notion is nmade before
trial, the trial may not be conmenced until determ nation of the
motion.” Petitioner alleges that, if respondent is permtted to
proceed with a joint suppression hearing/trial in the Lopez matter in
contravention of CPL 710.40 (3), the People wll be denied the right
to appeal froman order granting the suppression notion inasmuch as
their right to appeal is limted to appeal from suppression orders
that are entered prior to trial (see CPL 450.20 [8]). The issue
before us therefore is whether respondent’s determ nation to conduct,
cont enpor aneousl y, the suppression hearing and bench trial in the
Lopez matter contravenes CPL 710.40 (3) and thus is in excess of
respondent’s authorized powers in a matter over which he has
jurisdiction (see CPLR 7803 [2]).

It is axiomatic that relief in the nature of a wit of
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prohibition “is available . . . to prevent a court fromexceeding its
aut hori zed powers in a proceeding over which it has jurisdiction [only
where] . . . petitioner has established a clear legal right to that

relief” (Matter of Pirro v Angiolillo, 89 Ny2d 351, 355-356 [internal
quotation marks omtted]; see Matter of Rush v Mrdue, 68 Ny2d 348,
352-353). Wiether to grant the extraordinary renmedy of a wit

prohi biting respondent from conducting suppression hearings and bench
trials contenporaneously is left to the sound discretion of this Court
(see Rush, 68 Ny2d at 354). Sinply stated, if petitioner has a clear
legal right to relief and respondent is exceeding his authorized
powers in this matter, then this Court has the discretion to grant a
wit of prohibition (see Pirro, 89 Ny2d at 355-356; Matter of Holtzman
v Gol dnman, 71 NY2d 564, 569). In meking our determ nation, we nmay
consider factors that include the gravity of harm and whet her
respondent’ s actions may be adequately corrected by other neans at |aw
or in equity (see Pirro, 89 NY2d at 359; Rush, 68 NY2d at 354).

Addressing first whether petitioner, on behalf of the People, has
a clear legal right to require respondent to conply with CPL 710. 40
(3), we conclude that he does. As previously noted, petitioner
all eges that the joint hearing/trial is in contravention of CPL 710. 40
(3) and that, in the event that respondent grants the suppression
nmotion of Lopez in the course of that joint proceeding, the People
will be prohibited fromappealing fromthe suppression order because
it was not entered prior to trial (see CPL 450.20 [8]; see generally
People v Garofal o, 71 AD2d 782, appeal dism ssed 49 Ny2d 879).
Al t hough the “appeal ability or nonappealability of an issue is not
di spositive” (Holtzman, 71 NY2d at 570), in both Pirro and Hol t zman
the Court of Appeals determ ned that the respective District Attorneys
who chal l enged the failure of the trial judge to conply with a
statute, and who | acked the right to appeal fromthe resulting orders,
had a clear legal right torelief. In Pirro, the court inproperly
altered a sentence after service of the sentence had begun in
contravention of CPL 430.10 (see Pirro, 89 NY2d at 358-359) and, in
Hol t zman, the court inproperly dismssed the indictnent when the
Peopl e were unable to proceed on the schedul ed trial date because they
were unable to locate a witness. |In both cases, in which the People
| acked a statutory right to appeal fromthe respective orders, the
Court of Appeals determned that the extraordinary relief of a wit of
prohi biti on was appropri ate.

Al t hough the instant record reflects that respondent had proposed
to petitioner that he would require crimnal defendants to consent to
a md-trial adjournnment of a joint hearing/trial in the event that the
Peopl e sought to appeal from an adverse suppression ruling, we
concl ude that respondent “cannot rejigger the |anguage or specific
prescriptions of CPL 450.20 (8) . . . without trespassing on the
Legi slature’s domain and underm ning the structure of article 450 of
the CPL—+the definite and particular enuneration of all appeal abl e
orders” (People v Laing, 79 Ny2d 166, 172). W therefore concl ude
that petitioner has a clear legal right to seek relief in the nature
of a wit of prohibition.
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We nust therefore consider whether respondent has acted in excess
of his authority in a matter over which he has jurisdiction by
ordering that the suppression hearing and the bench trial be conducted
cont enporaneously. Petitioner concedes that there have been occasi ons
when t he Peopl e have consented to a court conducting a joint
suppression hearing/trial. He alleges, however, that respondent may
not deviate fromthe statutory nmandate of CPL 710.40 (3) over the
obj ection of the People and that, by doing so, respondent has acted in
excess of his authorized powers in a natter over which he has
jurisdiction (see CPLR 7803 [2]). According to respondent, however,
he has properly exercised his discretion in scheduling the joint
hearing/trial with the consent of Lopez. Respondent further alleges
that the determ nation to conduct joint suppression hearings/trials
with the consent of the defendant has been approved by this Court.

Al t hough this Court has declined to reverse the respective judgnents
of conviction in two prior appeals where the court utilized a joint
hearing/trial procedure (see People v Mason, 305 AD2d 979, |v denied
100 Ny2d 563; People v Yousef, 236 AD2d 868, |v denied 90 NY2d 860,
866), there are notable distinctions between those cases and the
instant matter. |In Mason and Yousef, the People did not object to the
use of the joint hearing/trial and the respective defendants, who had
consented to the procedure, contended on appeal that the court had
erred inutilizing it. 1In other words, both defendants sought to have
their proverbial cake and eat it too. Here, however, the People
objected to respondent’s use of a joint hearing/trial as being in
violation of CPL 710.40 (3), and respondent overrul ed the objection,

t hereby foreclosing the People fromexercising their right to appeal
pursuant to CPL 450.20 (8) froma potential determ nation suppressing
evidence that is vital to the prosecution of Lopez. W therefore
conclude that, by refusing to conply with the requirenments of CPL
710.40 (3), respondent exceeded his authority in a proceedi ng over

whi ch he has jurisdiction (see Pirro, 89 Ny2d at 355; cf. Matter of

gl esby v McKi nney, 7 Ny3d 561, 565).

Decl aratory Reli ef

Petitioner also seeks declaratory relief determining the rights
of the parties with respect to whether respondent may properly conduct
j oi nt suppression hearings/bench trials over the objection of the
People. As the Court of Appeals has noted, “[l]awsuits agai nst judges
shoul d not be common, but there are tines . . . where they are
necessary to resolve inportant issues that could otherw se never reach
an appellate court” (QOglesby, 7 NY3d at 565). W conclude that this
matter presents such a scenario. The record establishes that the
joint hearing/trial is comonly utilized in various courts in Mnroe
County, including respondent’s court, both with and wi thout the
consent of the People. Indeed, it is undisputed that in addition to
the crimnal matters that are the subject of this proceeding, there is
at | east one other matter pending in respondent’s court in which he
has directed that the suppression hearing and the bench trial be
conduct ed cont enpor aneously. Thus, based upon the record before us,
it can be assuned that the issue presented here will recur in other
prosecutions and that respondent will decide the issue in the same way
provi ded that he has the consent of the defendant (see id.; Mtter of
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Morgent hau v Erl baum 59 NY2d 143, 152, cert denied 464 US 993). W
t herefore conclude that declaratory relief is proper.

Concl usi on

Accordi ngly, we conclude that those parts of the
petition/conplaint seeking to prohibit respondent from conducti ng,
cont enpor aneously, the suppression hearing and trial in the matter
i nvol ving Lopez and seeking a declaration of the rights of the parties
herein should be granted, and that a judgnment should be entered
decl aring that respondent shall not, even with the consent of a
def endant, commence a trial prior to the determ nation of pretrial
nmotions as required by CPL 710.40 (3).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A . J.), rendered Novenber 2, 2007. The judgnment convicted
def endant, upon a jury verdict, of burglary in the second degree,
crimnal mschief in the third degree, assault in the third degree,
menaci ng in the second degree and coercion in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, burglary in the second degree
(Penal Law 8 140.25 [2]). Contrary to defendant’s contention, the
evidence is legally sufficient to support the burglary conviction
i nasmuch as the People established that he entered or remained
unlawfully in the victimis apartnment with the intent to commt a crine
therein (see id.; see generally People v Bl eakley, 69 Ny2d 490, 495).
The victimof the burglary testified at trial that she told defendant
that he “needed to | eave” her apartnment, where he had been residing
Wi th her perm ssion for no |longer than a week. The victimfurther
testified that, on the night of the incident, she told defendant *
go away,” but he pushed open the door and forced his way into the
apartnent and assaulted her. W thus conclude that the evidence is
legally sufficient to permt the inferences that defendant was not
licensed or privileged to enter the victims apartnment on the date in
question (see 8 140.00 [5]; see generally People v Gaves, 76 Ny2d 16
20; People v Bonney, 69 AD3d 1116, 1119-1120, |Iv denied 14 Ny3d 838;
Peopl e v Maycunber, 8 AD3d 1071, |v denied 3 NY3d 678), and that he
entered with the intent to assault the victim The evidence is also
legally sufficient to support the inference that defendant entered the
prem ses knowi ng that his perm ssion with respect thereto had been
revoked (see generally Maycunber, 8 AD3d at 1072; People v Dela Cruz,
162 AD2d 312, 313, Iv denied 76 Ny2d 892). View ng the evidence in
light of the elenents of the crinme of burglary in the second degree as

to
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charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
reject defendant’s further contention that the verdict with respect to
that count is against the weight of the evidence (see generally

Bl eakl ey, 69 Ny2d at 495).

Def endant failed to preserve for our review his further
contention that County Court penalized himfor exercising his right to
a trial by inposing a longer termof incarceration than that offered
during plea negotiations (see People v Brink, 78 AD3d 1483, 1485, |v
deni ed 16 Ny3d 742, 828; People v Lonbardi, 68 AD3d 1765, |v denied 14

NY3d 802). |In any event, that contention is without nerit. Upon our
review of the record, we perceive “ ‘no retaliation or vindictiveness
agai nst the defendant for electing to proceed to trial’ ” (People v

Dorn, 71 AD3d 1523, 1524; see People v Brown, 67 AD3d 1427, |v denied
14 NY3d 839). Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered April 16, 2010 in a personal injury action. The
order granted the notion of defendants for sunmary judgnent and
di sm ssed the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying the notion in part and
reinstating the conplaint, as anplified by the bill of particulars,
with respect to the permanent consequential limtation and significant
limtation of use categories of serious injury within the neaning of
| nsurance Law 8 5102 (d) and reinstating the claimfor economc |oss
in excess of basic economc |loss, and as nodified the order is
affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustained when the vehicle she was driving was
rear-ended by a vehicle operated by defendant Ryan D. Mdran and owned
by defendant Mary E. Moran. Defendants initially noved for sunmary
j udgnment di smssing the conplaint on the ground that plaintiff did not
sustain a serious injury within the nmeaning of Insurance Law 8§ 5102
(d) and thereafter, in their reply papers, sought dism ssal of
plaintiff's claimfor economc |oss in excess of her basic economc

| oss. According to her bill of particulars, plaintiff sustained a
serious injury under the permanent |oss of use, permanent
consequential limtation of use, significant limtation of use, and

t he 90/ 180-day categories of serious injury. Plaintiff has abandoned
her contention with respect to permanent |oss of use, and we concl ude
that Suprenme Court erred in granting those parts of defendants’ notion
with respect to the permanent consequential limtation of use and
significant limtation of use categories of serious injury. W
therefore nodify the order accordingly.
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Def endants net their initial burden on the notion by submtting
an expert’s affirmation establishing as a matter of |aw that there was
no objective confirmation of plaintiff’s pain and that she had not
sust ai ned “any objective injury which would have di sabl ed her for nore
than 90 out of 180 days follow ng the notor vehicle accident” or any
objective injury that would constitute a “pernmanent consequenti al
limtation of use of a body organ or nenber,” or a “significant
limtation of use of a body function or systeni (see Herbst v Marshal
[ appeal No. 2], 49 AD3d 1194, 1195). Defendants al so submtted
evidence indicating wwth respect to plaintiff’s cervical spine that
she had a “voluntary restriction of rotation,” “essentially normal”
neur ol ogi cal exam nations and “advanced degenerative di sc di sease.”

I n opposition to defendants’ notion, however, plaintiff raised
triable issues of fact with respect to the permanent consequenti al
l[imtation and significant limtation of use categories of serious
injury by submtting an expert affidavit and nedi cal records
denonstrating an objective basis for the reduced range of notion in
her neck and containing a “nuneric percentage of [her] |oss of range
of notion” (Toure v Avis Rent A Car Sys., 98 Ny2d 345, 350; see Howard
v Robb, 78 AD3d 1589; Feggins v Fagard, 52 AD3d 1221, 1223-1224; MNoore
v Gawel, 37 AD3d 1158). Nevertheless, we agree with defendants that
the court properly granted that part of defendants’ notion regarding
t he 90/ 180-day category of serious injury. Wth respect to that
category, plaintiff failed to raise an issue of fact whether she was
unable to performsubstantially all of the material acts that
constituted her usual and customary daily activities during the
requisite period of time (see Licari v Elliott, 57 Ny2d 230, 236;
Parkhill v Ceary, 305 AD2d 1088, 1089-1090).

Finally, we conclude that the court further erred in granting
that part of defendants’ notion seeking to dismiss plaintiff’s claim
for economc loss in excess of basis economc |oss, inasnmuch as
def endants noved for that relief for the first time in their reply
papers (see Cearwater Realty Co. v Hernandez, 256 AD2d 100, 102;
Lunbermens Mut. Cas. Co. v Morse Shoe Co., 218 AD2d 624, 625-626). W
therefore further nodify the order accordingly.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Onondaga County
(Brian F. DeJdoseph, J.), entered August 31, 2010 in a nedi cal
mal practice action. The judgnent awarded costs and di sbursenents to
def endant Clyde Satterly, MD.

It is hereby ORDERED that the judgnent so appealed fromis
reversed on the law without costs and a new trial is granted.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained as the result of the alleged mal practice of
Clyde Satterly, MD. (defendant) in prescribing nmedication that caused
plaintiff to devel op neurol eptic malignant syndrone. He now appeal s
froma judgnment entered in defendant’s favor, the jury having found
t hat defendant was not negligent in the care and treatnent of
plaintiff and that he provided appropriate information to plaintiff
before obtaining plaintiff’s consent to the use of the nedication.

We agree with plaintiff that Supreme Court erred in precluding
his expert fromtestifying with respect to the theory that defendant
was negligent in failing to nonitor plaintiff after prescribing the
nmedi cation at issue. Plaintiff asserted in his expert disclosure
statenment that the expert would testify, inter alia, concerning “the
treatnment rendered to plaintiff by defendant . . . in prescribing
Zyprexa,” which enconpasses nonitoring the effect of the drug on
plaintiff (enphasis added). Thus, the proposed “testinony ‘was not so
i nconsistent with the information and opinions contained [in the
expert disclosure statenent], nor so m sleading, as to warrant
precl usion of the expert testinmony’ ” (Neumre v Kraft Foods, 291 AD2d
784, 786, |v denied 98 NY2d 613). Further, in light of the
all egations in the conplaint that defendant was negligent in failing
to monitor plaintiff’s medication and condition, defendant “cannot
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claimeither surprise or prejudice” arising fromthe all eged

i nadequacy of plaintiff’'s expert disclosure statenent (Ruzycki v
Baker, 9 AD3d 854, 855). *“Because the court precluded plaintiff from
i ntroduci ng any evidence on a theory that m ght have resulted in a
different verdict,” we conclude that a newtrial is required

(Mal donado v Cotter, 256 AD2d 1073, 1074).

Al'l concur except Scubpber, P.J., and SmT1H, J., who dissent and
vote to affirmin the foll owi ng Menorandum W respectfully dissent
because we cannot agree with the majority that Suprene Court abused
its discretion in precluding plaintiff’s expert fromrendering an
opi ni on that exceeded the scope of the expert disclosure statenent
plaintiff provided to defendants during pretrial discovery and thus
that reversal on the lawis warranted (see e.g. MCol gan v Brewer,
AD3d  [May 12, 2011]; Neumire v Kraft Foods, 291 AD2d 784, 786, |v
denied 98 Ny2d 613). Nor can it be said that the court inprovidently
exercised its discretion so as to warrant reversal in the exercise of
our discretion (see e.g. Ryan v St. Francis Hosp., 62 AD3d 857, |v
deni ed 13 NY3d 708; LaFurge v Cohen, 61 AD3d 426, |v denied 13 NY3d
701).

The expert disclosure requirenents of CPLR 3101 (d) are “intended
to provide tinely disclosure of expert wi tness information between
parties for the purpose of adequate and thorough trial preparation”
(Silverberg v Comunity Gen. Hosp. of Sullivan County, 290 AD2d 788,

788; see McColgan, __ AD3d at __ ), and “trial courts are ‘vested
with broad discretion in addressing expert disclosure issues’ ”
(McColgan, _ AD3d at __ ). W acknow edge that the extrenely

generalized allegations set forth in the conplaint included

all egations that Cyde Satterly, MD. (defendant), inter alia, failed
“to properly and adequately treat plaintiff’s condition”; failed “to
provi de and afford proper and careful nedical care”; and failed “to
properly nonitor plaintiff’s condition during the course of
treatment.” The bill of particulars, however, narrowed the scope of
the alleged mal practice to events occurring on May 10, 2006, the date
on whi ch defendant prescribed Zyprexa, which is the drug that

all egedly caused plaintiff to develop, inter alia, neuroleptic

mal i gnant syndrone. In the bill of particulars, plaintiff limted his
theories of negligence to those that related to the initial

prescri bing of Zyprexa. It is well established that “[t] he purpose of
a bill of particulars is to anplify the pleadings, Iimt proof, and

prevent surprise at trial” (Mayer v Hoang, 83 AD3d 1516, 1517
[internal quotation marks omtted]; see Lanb v Rochester Gen. Hosp.
130 AD2d 963). We thus conclude that, by limting the theories of
negligence in the bill of particulars, plaintiff abandoned the
generalized, boilerplate allegations in the conplaint that were not
related to the initial prescribing of Zyprexa.

In his expert witness disclosure, plaintiff stated that the
subject matter of the expert’s testinony would relate, inter alia, to
“the treatnent rendered to plaintiff . . . in prescribing Zyprexa”
(enphasi s added); “the |ack of adequate warnings regarding the risks
of taking Zyprexa”; “the lack of informed consent”; and “the standard
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of care for physicians prescribing Zyprexa and [defendant’s] deviation
fromthe standard of care.” Thus, the expert’s opinions were to be
l[imted to purported errors in the initial prescribing of the drug.

At trial, however, plaintiff’s attorney sought to elicit opinions on
t heori es of negligence not advanced in either the bill of particulars
or the expert witness disclosure. W therefore conclude that the
court properly precluded plaintiff’s expert fromtestifying with
respect to those additional theories of liability (see e.g. Ryan, 62
AD3d 857; LaFurge, 61 AD3d 426; Desert Storm Constr. Corp. v SSSS Ltd.
Corp., 18 AD3d 421, 422; Lidge v Niagara Falls Mem Med. Cr. [appeal
No. 2], 17 AD3d 1033, 1035). Contrary to the position of the

maj ority, we conclude that the proposed testinony was in fact so
inconsistent with the theories of mal practice advanced in the bill of
particul ars and expert w tness disclosure that preclusion was
warranted on the ground that plaintiff m sled defendant to believe
that his theories of malpractice were limted to acts or om ssions
occurring in the initial prescribing of Zyprexa (cf. Stevens v Atwal

[ appeal No. 2], 30 AD3d 993, 994-995; Neumre, 291 AD2d at 786;

Mal donado v Cotter, 256 AD2d 1073, 1074; Andaloro v Town of Ramapo,
242 AD2d 354, 355, |v denied 91 Ny2d 808). There is no indication in
the record before us that defendant was alerted to the additional
theories plaintiff sought to introduce at trial. A lowing plaintiff
to introduce such evidence concerning those additional theories
therefore woul d have resulted “in a significant and i nperm ssible
change of the theory of plaintiff’'s case . . ., thereby significantly
prej udi ci ng defendant” (Conroe v Barnore-Sellstrom Inc., 12 AD3d
1121, 1123).

Patricia L. Mrrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered Septenber 28, 2010 in a personal injury
action. The order granted the notion of defendant for summary
j udgment di sm ssing the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is denied
and the conplaint is reinstated.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries sustained by Janmes Englerth (plaintiff) when he allegedly
slipped and fell on an icy condition in a parking | ot owned by
defendant. Defendant thereafter noved for summary judgnment di sm ssing
the conplaint on the grounds that it did not have actual or
constructive notice of the condition. |In addition, defendant
contended that there was a stormin progress, thus precluding
l[tability on its part, and that it did not create the condition.
Suprene Court erred in granting defendant’s notion. Even assum ng,
arguendo, that defendant net its initial burden with respect to actual
notice of the icy condition, we conclude that plaintiffs raised an
i ssue of fact concerning such notice (see generally Ruic v Roman
Catholic Di ocese of Rockville Cr., 51 AD3d 1000, 1001; Tortorella v
New York City Tr. Auth., 291 AD2d 445, 446). Although defendant
submtted evidence that it did not have constructive notice of the icy
condition by submtting plaintiff’s deposition testinony in which
plaintiff testified that the condition was not visible and apparent
(see Mullaney v Royalty Props., LLC, 81 AD3d 1312; Wight v Rite-Ad
of NY, 249 AD2d 931), plaintiffs raised an issue of fact wth respect
to such notice by submitting the sworn statenent of a w tness who
observed “ice with water on top of the ice” near the area of
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plaintiff's fall (see Conklin v Um 41 AD3d 1290; Pugliese v Uica
Natl. Ins. Goup, 295 AD2d 992, 992-993). In addition, there is an

i ssue of fact whether the alleged condition fornmed prior to
commencenent of the stormin progress and was therefore a preexisting
hazard, rather than the product of a stormin progress for which

def endant woul d have no liability (see Hayes v Norstar Apts., LLC, 77
AD3d 1329; Schuster v Dukarm 38 AD3d 1358), and whet her defendant
created the condition.

Patricia L. Morgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County (Tracey
A. Bannister, J.), entered April 6, 2010 in a nedical mal practice
action. The judgnment awarded plaintiffs noney danages agai nst
def endants Buffal o Energency Associates, LLP and Raquel Martin, D. O

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |law by granting that part of the post-
trial nmotion to set aside the verdict and for a newtrial wth respect
to the award of damages for |oss of consortiumonly, and as nodified
the judgnent is affirmed without costs and a newtrial is granted on
t hat el enent of damages only unless plaintiffs, within 20 days of
service of a copy of the order of this Court with notice of entry,
stipulate to reduce the award of damages for |oss of consortiumto
$200, 000, in which event the judgnment is nodified accordingly and as
nodi fied the judgnment is affirmed w thout costs.

Menorandum  Marguerite Horn (decedent) was treated at defendant
Catholic Health System doing business as Mercy Hospital of Buffalo
(Mercy Hospital), after her husband, plaintiff Joseph Horn, discovered
t hat she was unresponsive. Although decedent regai ned consci ousness,
she agai n becane unresponsi ve when she suffered a seizure while at
Mercy Hospital. After decedent devel oped respiratory probl ens,
def endant Raquel Martin, D. O, the energency room physician treating
decedent, concluded that decedent needed to be intubated. Follow ng
two unsuccessful attenpts by Dr. Martin to place an endotracheal tube
in decedent’s throat, Dr. Martin directed at | east two other persons
to attenpt to place the tube. When those attenpts failed, an
anest hesi ol ogi st was summoned, and he successfully intubated decedent.
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At sonme point during the intubation procedure, Dr. Martin and others
observed a subcut aneous enphysema under decedent’s skin, but it was
not until several days |later that physicians discovered that
decedent’ s esophagus had been perforated during the intubation
procedure. The perforation could not be repaired, and a feeding tube
therefore was inserted into decedent’s stomach. As a result, decedent
was never again able to consunme solid foods or liquids normally.

Decedent and her husband conmenced this nedical nal practice
action against nmultiple defendants seeki ng danages for the perforated
esophagus and the injuries related thereto. Follow ng decedent’s
death from causes unrelated to the alleged mal practice, plaintiffs
Marcia A. WIld and Thomas F. Horn were substituted as plaintiffs in
their capacity as co-executors of decedent’s estate. The matter
proceeded to trial and the jury, having found that only Dr. Martin was
negli gent, awarded $500, 000 for decedent’s pain and suffering and
$500, 000 for her husband’ s derivative cause of action.

We reject the contention of Dr. Martin and her partnership
def endant Buffal o Enmergency Associates, LLP (collectively,
def endants), that Suprene Court exhibited bias in favor of plaintiffs
or abused its “broad authority to control the courtroom rule on the
adm ssion of evidence, elicit and clarify testinony, expedite the
proceedi ngs and to adnoni sh counsel and w t nesses when necessary”
(Carlson v Porter [appeal No. 2], 53 AD3d 1129, 1132, |v denied 11
NY3d 708 [internal quotation marks omtted]). W agree with
def endants, however, that the court erred in permtting plaintiffs to
attenpt to inpeach defendants’ expert during plaintiffs’ cross-
exam nation of that expert by playing an instructional DvVD that he had
hel ped to edit and finance, inasmuch as the expert testified that he
did not accept the DVD as authoritative (see Wniarski v Harris
[ appeal No. 2], 78 AD3d 1556, 1557-1558). Under the circunstances of
this case, however, we conclude that the error does not warrant
reversal (see id.).

Def endants further contend that the court erred in charging the
jury with respect to proxi mate cause and, although we agree, we
conclude that the error is harm ess. The clains against defendants
fell into two categories. The first category was that Dr. Martin was
negligent during the intubation procedure, thereby causing the
perforated esophagus (comm ssion theories), and the second category
was that she failed to chart or to follow up on the perforation
t hereby causing a delay in the diagnosis of the perforation and
depriving decedent of sone possibility that the perforation could be
repaired and the feeding tube avoided (om ssion theories). The clains
agai nst the other defendants were all based on their failure to
di agnose and to treat the perforated esophagus.

In instructing the jury on causation, the court used only the
| oss of chance instruction (see generally 1 Ny PJI3d 2: 150, at 846-848
[ 2011]; Junp v Facelle, 275 AD2d 345, 346, |v dism ssed 95 Ny2d 931,
| v deni ed 98 Ny2d 612; Canni zzo v W]jeyasekaran, 259 AD2d 960, 961).
As defendants correctly conceded at oral argument of this appeal, that
instruction was entirely appropriate for the om ssion theories (see
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e.g. CGoldberg v Horowitz, 73 AD3d 691, 694; Flaherty v Fronberg, 46
AD3d 743, 745-746; Junp, 275 AD2d at 346; Stewart v New York City

Heal th & Hosps. Corp., 207 AD2d 703, 704, |v denied 85 Ny2d 809; cf.
Canni zzo, 259 AD2d at 961). W agree with defendants, however, that
it was not an appropriate instruction for the conm ssion theories.
Wth respect to those theories, the issue was whet her the negligent
act was a substantial factor in bringing about the injury, i.e., the
perforated esophagus. The standard charge on proxi nate cause found in
PJI 2: 70 conveys the proper |egal standard for the conm ssion theories
of negligence and shoul d have been given (see 1 NY PJI 2:150, at 816).

Under the circunstances of this case, the error in the jury
charge on proxi mate cause does not warrant reversal. Pursuant to CPLR
2002, “[a]n error in a ruling of the court shall be disregarded if a
substantial right of a party is not prejudiced” (see e.g. Stalikas v
United Materials, 306 AD2d 810, 811, affd 100 Ny2d 626; Murdoch v
Ni agara Falls Bridge Commm., 81 AD3d 1456, 1457-1458, |v denied __
NY3d _ [June 9, 2011]; cf. Gagliardo v Janmai ca Hosp., 288 AD2d 179,
180). Here, no substantial right of defendants was prejudiced. Even
if the court had given the correct charge on causation for the
conmi ssion theories, we conclude that the result woul d have been the
same. Under the comm ssion theories, “a finding of negligence
necessarily entailed a finding of proximte cause” inasnmuch as it is
undi sputed that decedent’s esophagus was perforated during the
i ntubation procedure (Young v Gould, 298 AD2d 287, 288; see Ahr v
Kar ol ewski, 32 AD3d 805, 806-807; Brenon v Tops Mts. [appeal No. 2],
289 AD2d 1034, 1034-1035, |v denied 98 NY2d 605; Stanton v Gasport
View Dairy Farm 244 AD2d 893, 894). Thus, if the jury found that
def endant was negligent based on one or nore of the om ssion theories,
then the instruction was proper and there was no error. On the other
hand, if the jury found that defendant was negligent based on one or
nore of the comm ssion theories, then the error in the charge is
harm ess.

Even assum ng, arguendo, that the error insofar as it concerned
t he conm ssion theories is not harnl ess, we neverthel ess woul d not
reverse the judgnent based on that error. Although defendants’
attorney conceded at oral argunment of this appeal that the instruction
on causation was proper for the om ssion theories, he contended that
reversal was neverthel ess required because the jury returned only a
general verdict, and it therefore was unclear whether the verdict was
based on the om ssion or conm ssion theories. W agree with
defendants that reversal generally is required when a general verdict
sheet has been used and there is an error affecting only one theory of
liability. Under those circunstances, appellate courts are forced to
engage in speculation to determ ne whether the error affected the
jury’s verdict (see generally Davis v Caldwell, 54 Ny2d 176, 179-180;
Cohen v Interl aken Omers, 275 AD2d 235, 237; Hanratty v City of New
York, 132 AD2d 596; Jasinski v New York Cent. R R, 21 AD2d 456, 462-
463). Here, however, reversal is not required because defendants, as
the parties asserting an error resulting fromthe use of the general
verdi ct sheet, failed to request a special verdict sheet or to object
to the use of the general verdict sheet (see Suria v Shiffman, 67 Ny2d
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87, 96-97, rearg denied 67 Ny2d 918; Kahl v Loffredo, 221 AD2d 679,
679-680). Thus, we agree with the contention of plaintiffs’ attorney
at oral argunent of this appeal that defendants may not now rely on
the use of the general verdict sheet as a basis for reversal.

Finally, we agree with defendants that the award of $500, 000 to
decedent’ s husband for | oss of consortiumdeviates nmaterially from
what woul d be reasonabl e conpensati on (see CPLR 5501 [c]). Based on
t he evidence presented at trial, we conclude that an award of $200, 000
is the maxi mum anount that the jury could have awarded. W therefore
nodi fy the judgnment accordingly, and we grant a new trial on damages
for loss of consortiumonly, unless plaintiffs, within 20 days of
service of a copy of the order of this Court with notice of entry,
stipulate to reduce that award to $200, 000, in which event the
judgnment is nodified accordingly.

Patricia L. Mrrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (John J. Ark, J.), entered August 27, 2010. The order
denied plaintiff’s notion for summary judgnment and deni ed defendant’s
cross notion for summary judgment.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of plaintiff’s
notion for partial summary judgnent on liability and as nodified the
order is affirmed without costs and the nmatter is remtted to Suprene
Court, Monroe County, for an inquest on danmages.

Menorandum In this action for breach of an express warranty,
plaintiff appeals and defendant cross-appeals from an order denying
plaintiff’s nmotion for summary judgnment and defendant’s cross notion
for summary judgnment dism ssing the conplaint. This action arises out
of defendant’s assignnent of a prom ssory note and nortgage to
plaintiff. As part of the assignnent, defendant expressly warranted
that the principal balance of the note was $378,092.87. The anount of
the warranty was set forth not only in the assignnment, but also in an
all onge and a “Lost Note Affidavit” signed by defendant. Shortly
after closing, defendant notified plaintiff’s attorney that, in
cal cul ating the principal balance of the note, defendant neglected to
provide a credit to the nortgagor in the anbunt of $5,000 based on a
prepaynent he had made. Plaintiff thereafter commenced this action
seeki ng damages in the anpbunt of $24,920.22, the difference between
the principal balance of the note initially warranted by defendant and
the revised principal balance subsequently alleged by defendant to be
due, follow ng cl osing.

We concl ude that Suprenme Court erred in denying plaintiff’s
notion to the extent that it seeks partial summary judgnent on
l[iability and we therefore nodify the order accordingly. On the
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record before us, there is no dispute that defendant expressly
warranted that the principal balance of the note was nore than the
anount actually due thereunder. Plaintiff also established that its
sol e sharehol der relied on defendant’s representations concerning the
princi pal bal ance due as part of the parties’ agreenment. Indeed, in
the “Lost Note Affidavit” provided to plaintiff prior to closing,

def endant stated that he understood that plaintiff, in purchasing the
note and nortgage, was relying on the facts asserted in the affidavit
with respect to the principal balance due, i.e., the amount warranted
by defendant before the closing. Plaintiff therefore established al
el enents of a cause of action for breach of express warranty (see CBS
Inc. v Ziff-Davis Publ. Co., 75 Ny2d 496, 503-504), and in response
defendant failed to raise an issue of fact (see generally Zuckerman v
Cty of New York, 49 Ny2d 557, 562).

Def endant contends that plaintiff is not entitled to recover
based on defendant’s breach of express warranty because plaintiff
coul d have determ ned the correct anmount due on the note if it had
exerci sed due diligence during the parties’ negotiations. W reject
that contention. As the Court of Appeals has explained, a warranty
“ *is intended precisely to relieve the prom see of any duty to
ascertain the [warranted] fact for [itself]; it amobunts to a prom se
to indemmify the prom see for any loss if the fact warranted proves
untrue, for obviously the prom sor cannot control what is already in
the past’” ” (CBS Inc., 75 Ny2d at 503). Thus, even assumn ng,
arguendo, that plaintiff could have discovered prior to closing that
the principal balance was | ess than the anount warranted, we concl ude
that the potential for such a discovery is not a defense to this
action.

Wth respect to damages, we conclude that plaintiff established
as a matter of law that the nortgagor made $45, 000 in prepaynents on
the nortgage, as well as schedul ed paynents of $5,170.08 every nonth
prior to assignment of the prom ssory note and nortgage, with the
exception of July 2009, when he nade a partial paynent of $1,400.
Plaintiff’s sole shareholder stated in his affidavit that those
paynments were reflected in records provided to him by defendant, and
defendant failed to raise an issue of fact with respect thereto.
| ndeed, defendant disputed only the principal anmount due as cal cul ated
by plaintiff but did not specifically challenge any of plaintiff’s
assertions regardi ng paynents nmade by the nortgagor. W further
concl ude, however, that plaintiff failed to establish as a matter of
| aw t hat, based on the schedul e of paynents set forth above, the
princi pal bal ance of the note at closing was $24, 920.22 | ess than the
anmount warranted by defendant, as alleged in the conplaint. It is
uncl ear fromthe record how that anmpbunt was cal cul ated by plaintiff,
and we therefore remt the matter to Supreme Court for an inquest on
that narrow i ssue (see generally Puntillo Assoc. v Land, 222 AD2d 425,
426) .

Entered: June 17, 2011 Patricia L. Mrgan
Cerk of the Court
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Appeal from an order of the Suprenme Court, Cayuga County (Mark H
Fandrich, A J.), entered March 30, 2010 in a personal injury action.
The order denied defendant’s notion for summary judgnent di sm ssing
plaintiff’s conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, defendant’s notion is
granted and the conplaint is dismssed.

Memorandum  Plaintiff, as admnistratrix of the estate of
Marilyn Loui se Cuyler (decedent), seeks to recover damages in this
action for injuries allegedly sustained by decedent when she fell on a
set of exterior stairs at defendant’s residence. W agree with
def endant that Supreme Court erred in denying his notion for summary
judgnment dism ssing the conplaint. Defendant net his initial burden
on the notion by establishing as a matter of |aw that decedent was
unabl e to specify what caused her to fall “w thout engaging in
specul ation,” and plaintiff failed to raise a triable issue of fact
(Bolde v Borgata Hotel Casino & Spa, 70 AD3d 617, 618). Indeed, at
her deposition decedent did not testify consistently concerning the
cause of her fall, and there were no eyewi tnesses. Although in this
circunstanti al evidence negligence case plaintiff is not required to
“ “exclude every other possible cause’ of the accident but defendant’s
negligence . . ., [plaintiff’s] proof nust render those other causes
sufficiently ‘renote’ or ‘technical’ to enable the jury to reach [a]
verdi ct based not upon specul ation, but upon the |ogical inferences to
be drawn fromthe evidence” (Schneider v Kings Hw. Hosp. Cr., 67
NY2d 743, 744; see generally Rosenberg v Schwartz, 260 NY 162, 166).
Here, summary judgnent in defendant’s favor is appropriate because
“ "1t is just as likely that the accident could have been caused by
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sone other factor [unrelated to any alleged negligence on defendant’s
part], such as a misstep or |oss of balance[, and thus] any

determ nation by the trier of fact as to the cause of the accident
woul d be based upon sheer speculation” ” (McG Il v United Parcel
Serv., Inc., 53 AD3d 1077, 1077; see Bolde, 70 AD3d at 618; Manning v
6638 18th Ave. Realty Corp., 28 AD3d 434). Decedent’s deposition

testinmony establishes that “ ‘it is just as likely’ ” that she fel
due to dizziness or |oss of balance or by sonme other nonnegligent
factor (MG II, 53 AD3d at 1077). “hbg!igence [ by the defendant]

cannot be presuned fromthe nere happening of an accident . . .
Negl i gence nust be proven” (Mochen v State of New York, 57 AD2d 719,
720).

Finally, we reject plaintiff’'s contention that the all eged
vi ol ations of the building code require denial of defendant’s notion
i nasmuch as plaintiff failed to establish that the building code
relied upon by her expert applied to the subject stairway.
Specifically, plaintiff’s expert relied upon the building code
applicable at the time of the accident in 2007, while the stairway was
constructed in the early 1990s, and the expert failed to “offer
concrete proof of the existence of the relied-upon standard as of the
relevant time” (Hotaling v City of New York, 55 AD3d 396, 398, affd 12
NY3d 862; see generally Trimarco v Klein, 56 Ny2d 98).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Frank A.
Sedita, Jr., J.), entered Novenber 4, 2010. The order granted
defendant’s notion for sunmary judgnment and di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this action seeking to inpose a constructive
trust on certain real property, plaintiffs contend that Suprene Court
erred in granting defendant’s notion for summary judgnment di sm ssing
the conplaint. W reject that contention. W note at the outset that
defendant in fact sought dism ssal of the conplaint pursuant to CPLR
3211, but plaintiffs in opposition characterized defendant’s notion as
one “for summary judgnent,” and the court treated it as such. W
therefore do the sane, inasmuch as plaintiffs have thereby wai ved any
objection to such treatnent by their own characterization of the
motion (cf. CPLR 3211 [c]). On the nerits, it is well settled that
“[a] constructive trust may be inposed when property has been acquired
in such circunstances that the holder of the legal title may not in
good conscience retain the beneficial interest” (Potter v Davie, 275
AD2d 961, 963; see Sharp v Kosmal ski, 40 Ny2d 119, 121). “In order to
i nvoke the court’s equity powers, plaintiff[s] nust show a
confidential or fiduciary relationship, a promse, a transfer in
reliance thereon, a breach of the prom se, and defendant’s unjust
enrichment” (Potter, 275 AD2d at 963; see Scivoletti v Marsala, 97
AD2d 401, 402, affd 61 Ny2d 806). In support of her notion, defendant
acknow edged the confidential relationship but established as a matter
of law that there was no prom se, no transfer in reliance on the
al l eged prom se, no breach of the alleged prom se, and no unjust
enrichment on defendant’s part, and plaintiffs failed to raise a
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triable issue of fact to defeat the notion (see generally Zuckerman v
City of New York, 49 Ny2d 557, 562).

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court
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Appeal from a judgnment of the Erie County Court (Shirley
Troutman, J.), rendered February 23, 2007. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree and
crim nal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the law and a new trial is granted.

Opi ni on by Peraporto, J.: Defendant appeals from a judgnent
convicting himupon a jury verdict of nmurder in the second degree
(Penal Law 8§ 125.25 [1]) and crim nal possession of a weapon in the
second degree (8 265.03 [former (2)]), followi ng a sinultaneous bench
trial for one codefendant (bench trial codefendant) and a jury trial
for defendant and a second codefendant. Defendant contends that, in
al l owi ng the bench trial codefendant to incrimnate defendant before
the jury by testifying on his own behalf in front of the jury rather
than nmerely before County Court, as tw ce requested by defendant, the
court violated his rights to due process and a fair trial. W agree
wi th defendant that the judgnent should be reversed and that he is
entitled to a new trial.

Def endant and three codefendants were charged by joint indictnent
with nmurder in the second degree (Penal Law 88 20.00, 125.25 [1]) and
crim nal possession of a weapon in the second degree (88 20.00, 265.03
[former (2)]). Thereafter, one codefendant pleaded guilty to reckl ess
endangernent in the second degree in exchange for testifying on behalf
of the prosecution, and defendant and his two remai ni ng codef endants
proceeded to trial. Approxinmately one week before the trial, the
bench trial codefendant waived his right to a jury trial and el ected
to proceed by a bench trial. Defendant requested that the bench trial
be severed fromthe jury trial. Alternatively, defendant requested
that the bench trial codefendant testify outside the presence of the
jury in the event that he elected to testify in his own defense. The
court denied both the request for severance and the alternative
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request. After the People, defendant and his jury trial codefendant
rested, counsel for the bench trial codefendant indicated that his
client intended to testify on his own behalf. Defendant’s attorney
then renewed his request that the bench trial codefendant’s testinony
be taken outside the presence of the jury. Counsel for defendant
contended, inter alia, that the issue of that codefendant’s guilt or

i nnocence was not before the jury and that the proof had closed with
respect to defendant. The court again denied defendant’s request and,
in his testinony in the presence of the jury, the bench trial

codef endant inplicated defendant in the shooting and excul pated

hi msel f and the remaining jury trial codefendant. The jury convicted
def endant of both counts charged in the indictnment and acquitted the
remai ni ng codefendant. Thereafter, the court acquitted the bench
trial codefendant.

We agree with defendant that he was deprived of a fair trial
based on the manner in which the court conducted the sinultaneous
bench and jury trial, i.e., by denying his requests that the bench
trial codefendant testify on his own behalf outside the presence of
the jury, inasmuch as his testinony incrimnated defendant (see
generally People v Cardwell, 78 Ny2d 996; People v Mahboubi an, 74 Nyad
174, 186; People v MGiff, 219 AD2d 829). Although it is unusual to
conduct a sinultaneous bench and jury trial, such a procedure is
within a trial court’s discretion provided that the procedure does not
prejudi ce any of the defendants (see People v Amato, 173 AD2d 714,
715-716, |v denied 78 Ny2d 919, 961, cert denied 502 US 1058; see al so
People v Flem ng, 76 AD3d 582, |v denied 15 NY3d 893; People v
Wal | ace, 153 AD2d 59, 64-67, |v denied 75 NY2d 925; see generally
People v Ricardo B., 73 Ny2d 228, 233-234). A simultaneous bench and
jury trial is, in essence, a “partial formof severance” (Ricardo B.
73 NY2d at 233; see Wallace, 153 AD2d at 65), and the use of that
procedure “is to be eval uated under standards for review ng severance
notions generally . . ., which require a showing of prejudice to
entitle a defendant to relief” (People v Irizarry, 83 NY2d 557, 560
[internal quotation marks omtted]; see People v Singh, 266 AD2d 569,
| v deni ed 94 Ny2d 907). Severance is required where, anong ot her
things, “the core of each defense is in irreconcilable conflict with
the other and where there is a significant danger, as both defenses
are portrayed to the trial court, that the conflict alone would | ead
the jury [or the court, in a bench trial,] to infer [a] defendant’s
gui lt” (Mahboubi an, 74 Ny2d at 184).

Here, we conclude that the court erred in denying defendant’s
requests that the jury be excused during the testinony of the bench
trial codefendant, “[t]he logistics of [which] . . . were mnimal,”

i nasmuch as at that tinme the People, defendant and his jury trial

codef endant had rested, and thus the proof had closed with respect to
the two defendants tried by the jury (Wallace, 153 AD2d at 65). There
is no question that “[t] he essence or core of the defenses [of

def endant and the bench trial codefendant were] in conflict” (People v
Ni xon, 77 AD3d 1443, 1444 [internal quotation marks omtted]; see
Mahboubi an, 74 Ny2d at 184; McGiff, 219 AD2d at 829-830; People v
Sanders, 162 AD2d 327, 328, |v denied 76 NY2d 944), and that the



-93- 819
KA 08-01036

testimony of the bench trial codefendant thus should not have been
presented to the jury. The court’s decision to allow such testinony
is particularly egregious in view of the fact that such testinony was
obvi ously damagi ng to defendant, was not properly a part of the jury
trial and was easily severable fromthe evidence presented at the jury
trial. According to defendant, he did not shoot the victim The
bench trial codefendant, however, testified that he was sitting on a
porch down the street during the shooting and that he saw def endant
chase the victimthrough the park and shoot the victimnmnultiple tines.
That testinony of the bench trial codefendant was critical to his
defense in light of the fact that a nonparty witness to the shooting
testified that it was the bench trial codefendant, not defendant, who
was in the park when the shooting took place. Thus, it is difficult
to imagine a nore classic case in which the defenses of defendant and
the bench trial codefendant “were antagonistic at their crux”
(Mahboubi an, 74 Ny2d at 186; see People v Kyser, 26 AD3d 839, 840).
The jury should not have heard the defense set forth by the bench
trial codefendant inasmuch as only the court, not the jury, was the
trier of fact wwth respect to that codefendant.

Mor eover, under the procedure enployed by the court, the People
in essence received a wndfall wtness, and in effect a second
prosecutor, i.e., counsel for the bench trial codefendant (see
Cardwel |, 78 Ny2d at 998; N xon, 77 AD3d at 1444), after resting their
case against the two jury trial defendants. That wi tness inplicated
defendant in the nurder and corroborated the testinony of the
codef endant who pl eaded guilty to reckl ess endangernent in the second
degree and testified for the People. Notably, the prosecutor
repeatedly referenced the testinony of the bench trial codefendant
during his summation to the jury, enphasizing that, although he was
not the People’s witness, he had corroborated the People s proof.
There is thus no question that the testinony of the bench trial
codef endant was prejudicial to defendant (see McGiff, 219 AD2d at
829- 830).

Accordi ngly, we conclude that the judgnment should be reversed and
that defendant is entitled to a newtrial.

Patricia L. Mrrgan

Entered: June 17, 2011
Cerk of the Court
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IN THE MATTER OF THE APPLI CATI ON OF

PETI TI ONER/ CONDEMNOR NEW YORK STATE URBAN

DEVELOPMENT CORPORATI ON, DA NG BUSI NESS AS

EMPI RE STATE DEVELOPMENT CORPORATI ON,

PETI TI ONER- APPELLANT, TO ACQUI RE I N FEE

SI MPLE CERTAI N REAL PROPERTY CURRENTLY

OMED BY FALLSITE, LLC, AND KNOWN AS:
MEMORANDUM AND ORDER

232 SI XTH STREET, G TY OF NI AGARA FALLS

700 RAINBOWBLVD., CTY OF NI AGARA FALLS

231 SI XTH STREET, G TY OF NI AGARA FALLS

626 RAINBOWBLVD., CITY OF NI AGARA FALLS

701 FALLS STREET, G TY OF NI AGARA FALLS

SI TUATED I N THE COUNTY OF Nl AGARA, STATE OF
NEW YORK AND HAVI NG, RESPECTI VELY; THE FOLLOW NG
TAX SECTI ONS, BLOCKS, AND LOTS:

159. 09- 2-25. 122
159. 09- 2- 25. 112
159. 09-2-25. 121
159. 09- 2- 25. 111
159. 09- 2-25. 211

TOGETHER W TH ALL COVPENSABLE | NTERESTS THEREI N
CURRENTLY OMNED BY FALLSITE, LLC, FALLSVILLE
SPLASH, LLC AND ANY OTHER CONDEMNEES WHO ARE
CURRENTLY UNKNOMN.

FALLSI TE, LLC AND FALLSVI LLE SPLASH, LLC,
RESPONDENTS- RESPONDENTS.

HARRI S BEACH PLLC, PITTSFORD (PHI LI P G SPELLANE OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

JOHN P. BARTOLOVElI & ASSQOCI ATES, N AGARA FALLS, D.J. & J. A Cl RANDQG,
ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal , by perm ssion of the Appellate Division of the Suprene
Court in the Fourth Judicial Departnment, from an order of the Suprene
Court, Niagara County (Ralph A Boniello, 111, J.), entered January
10, 2011. The order directed the parties to appear at a conference to
di scuss potential hearing dates.
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It is hereby ORDERED that the order so appealed fromis
unani nously vacated on the | aw without costs and the nmatter is
remtted to Suprenme Court, N agara County (Kloch, Sr., A J.), for

further proceedings in accordance with the follow ng Menorandum In
t his condemmati on proceedi ng, petitioner appeals froman order of
Suprene Court (Boniello, Ill, J.) directing the parties to appear for

a scheduling conference with respect to respondents’ notion to vacate
a stipulated vesting order signed by Justice Boniello in July 2006.
Pursuant to the vesting order, respondents surrendered title to the
condemed property in return for an advance paynent of $17 mllion,
while reserving their right to receive additional conpensation under
EDPL 304 (A) (3). Respondents |ater sought additional conpensation,
and the matter proceeded to trial before a different justice, i.e.,
Acting Supreme Court Justice Kloch, Sr. Following a 17-day trial,
Justice Kloch ruled that the advance paynent exceeded the property’s
val ue by $120,523.55. Respondents thereafter noved before Justice
Boniello to vacate the vesting order, alleging, inter alia, that they
were fraudulently induced to stipulate to that order. Petitioner
contends on appeal that the notion should have been made to Justice
Kl och, who presided over the lengthy valuation trial, rather than to
Justice Boniello. W agree.

Al t hough a notion to vacate an order should generally be nade to
the justice who signed the order (see CPLR 2221 [a]), an exception
exi sts where the Rules of the Chief Adm nistrator of the Courts
provi de ot herw se (see CPLR 2221 [b]). Here, the Uniform Rules for
the New York State Trial Courts (specifically the rule entitled
“I'ndi vidual assignnment system|[I1AS]; structure),” as pronul gated by
the Chief Adm nistrator of the Courts, provide that, once a judge is
assigned to a case, that judge becones the * ‘assigned judge’ wth
respect to that matter and, except as otherw se provided in [22 NYCRR
202.3] (c¢), . . . shall conduct all further proceedings therein” (22
NYCRR 202.3 [b]). None of the exceptions set forth in subdivision (c)
are applicable here. The IAS rules further provide that “[a]ll
notions shall be returnable before the assigned judge” (22 NYCRR 202.8
[a]). By the adoption of the IAS, “the CPLR 2221 requirenent of
referral of notions to a Judge who granted an order on a prior notion
has been nodified to provide for consistency with the mandate of the
[IAS] that all notions in a case shall be addressed to the assigned
Judge” (Mnistry of Christ Church v Mallia, 129 AD2d 922, 923, |v
di sm ssed 70 NY2d 746; see also Billings v Berkshire Miut. Ins. Co.,
133 AD2d 919, 919-920, I|v dism ssed 70 Ny2d 1002; Dalrynple v Martin
Lut her King Comunity Health Cr., 127 AD2d 69, 72-73).

We are unable to discern fromthe record before us why this case
was referred to Justice Kloch rather than Justice Boniell o when
respondents sought additional conpensation. Having presided over the
case without objection for several years, however, we are conpelled to
conclude that Justice Kl och becane and remains the I AS judge. Unlike
Justice Boniello, whose involvenent with the case was limted to
havi ng signed the stipulated vesting order in July 2006, Justice Kl och
isintimtely famliar with the underlying facts relevant to the
vacatur notion (see Dalrynple, 127 AD2d at 72). |In fact, alnost al
of the issues raised in the vacatur notion were raised in a post-trial
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noti on brought before Justice Kloch, who had yet to render a decision
t her eon when respondents filed the instant notion before Justice
Boniello. Under the circunstances, we conclude that the order on
appeal nust be vacated, and we remt the matter to Justice Kloch as
the AS justice to determ ne respondents’ notion.

Patricia L. Mrgan

Entered: June 17, 2011
Cerk of the Court



