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Appeal from a judgnment of the Suprene Court, Monroe County (John
D. Doyle, J.), rendered July 28, 1992. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menmorandum  On a prior appeal, we affirmed the judgnment
convicting defendant of nurder in the second degree under Penal Law 8
125.25 (1) (People v Rivera, 206 AD2d 832, |v denied 84 Ny2d 871). W
subsequently granted defendant’s notion for a wit of error coram
nobi s on the ground that appellate counsel had failed to raise an
i ssue on appeal that may have nerit, i.e., that Suprenme Court erred in
responding to notes fromthe jury during its deliberations (People v
Ri vera, 70 AD3d 1517), and we vacated our prior order. W now
consi der the appeal de novo.

Contrary to defendant’s contention, we conclude that the court
fulfilled its “core responsibilities under CPL 310.30” (People v Tabb,
13 NY3d 852, 853). The record establishes that the court provided a
nearly verbati msunmary of the contents of the notes in open court, in
t he presence of defendant and defense counsel, before responding to
the notes (see People v Bonner, 79 AD3d 1790, 1791; People v Sal as, 47
AD3d 513, Iv denied 10 NY3d 844). Defendant therefore was required to
regi ster an objection in order to preserve for our review his
chal | enge to the procedure enpl oyed by the court in responding to the
jury notes, “at a tine when any error by the court could have been
obviated by tinely objection” (People v Starling, 85 Ny2d 509, 516;
see People v Ramirez, 15 NY3d 824, 825-826; cf. People v Kisoon, 8
NY3d 129, 134). W decline to exercise our power to address
defendant’s contention as a matter of discretion in the interest of
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justice (see CPL 470.15 [6] [a]).

We reject the further contention of defendant that he was
deprived of the right to be present during sidebar discussions with
prospective jurors. The decision of the Court of Appeals in People v
Ant onmar chi (80 NY2d 247, rearg denied 81 NY2d 759) does not apply
herei n because defendant’s trial was conducted before that decision
was i ssued (see People v Mtchell, 80 Ny2d 519, 528). Thus, applying
the lawin effect at that time, defendant had no right to be present
at bench conferences unless they “concern[ed] the very same w tnesses
and events which were to be involved in the case to be tried” (id. at
529; see People v Sloan, 79 NY2d 386, 392; People v Siler, 197 AD2d
842, 843-844, |v denied 82 Ny2d 903). Here, a prospective juror
notified the court that she recognized an individual in the courtroom
The prosecutor asked to approach the bench, and an off-the-record
di scussi on ensued between the court, the prosecutor and defense
counsel. The court then sunmoned the prospective juror to the bench
and, after a further off-the-record discussion, the court excused the
prospective juror. Although defendant asserts that the unidentified
i ndi vidual was “likely the [victin]’'s nother, [or] one of the People’s
Wi t nesses,” defendant provides no record support for that assertion,
and thus it is based on sheer specul ation (see People v Davilla, 249
AD2d 179, 180-181, |v denied 92 Ny2d 924, cert denied 526 US 1122).
Def endant has the burden of establishing his absence froma materi al
stage of the trial (see People v Vel asquez, 1 Ny3d 44, 47-48), i.e.,

t he af orementi oned bench conferences, and here he failed to nmeet that
burden. Had he net that burden, the renmedy to review his present
contention would be a reconstruction hearing with respect to those
bench conferences, because there is no factual record to enable this
Court to review defendant’s clainmed violation of his Sloan rights (see
Davilla, 249 AD2d at 180-181; see generally People v Kinchen, 60 Ny2d
772, 773-774). As noted, however, defendant failed to nmeet his burden
of establishing his absence froma material stage of the trial (see
Vel asquez, 1 NY3d at 47-48).

We further conclude that the court properly refused to suppress
physi cal evidence obtained during the search of a vehicle and a yard.
Wth respect to the vehicle, defendant failed to denonstrate any
| egiti mate expectation of privacy therein and thus has no standing to
chal | enge the search (see People v Shire, 77 AD3d 1358, 1359-1360, |v
deni ed 15 Ny3d 955). It is undisputed that defendant did not own the
vehicle and that he was not in the vicinity of the vehicle at the tine
of the search, which took place on a public street nore than four
hours after defendant had left his apartnent in it, shortly after the
murder. Al though defendant’s sister testified at the suppression
hearing that the vehicle was “a famly car” and that “[w]e all take
turns” driving the vehicle, that testinony is insufficient to neet
def endant’ s burden of establishing a reasonabl e expectation of privacy
in the vehicle (see People v DI Lucchio, 115 AD2d 555, 556-557, |v
deni ed 67 NY2d 942; see also People v Otiz, 83 Ny2d 840, 843; People
v Rosario, 64 AD3d 1217, |v denied 13 NY3d 941). 1In any event, the
warrant| ess search of the vehicle was [ awful inasnuch as it was based
on the voluntary consent of the owner of the vehicle (see People v
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Adans, 53 Ny2d 1, 8, rearg denied 54 Ny2d 832, cert denied 454 US 854,
Peopl e v Johnson, 202 AD2d 966, 967, |v denied 84 Ny2d 827).

As for the seizure of defendant’s bicycle fromthe yard of an
apartnent building, it is well settled that, “where two or nore
i ndi vidual s share a common right of access to or control of the
property to be searched, any one of them has the authority to consent
to a warrantl ess search in the absence of the others” (People v Cosne,
48 NY2d 286, 290; see People v Sawyer, 135 AD2d 1083, 1083-1084).
“[Allthough a party who shares prem ses with a defendant may not
consent to a search of defendant’s personal effects absent a comon
right of control over the itemsearched . . ., a different rule
obtai ns where the defendant is absent fromthe premses . . . In that
event, one with a shared right of access to the prem ses may consent
to the search of objects |ocated therein, including the personal
effects of the absent defendant” (Sawyer, 135 AD2d at 1084 [enphasis
added]). Here, two of the tenants of the apartnent building gave the
police permssion to enter the yard of the prem ses to search for
defendant’s bicycle, in defendant’s absence. Once the police entered
the yard, they observed bl oodstains on the handl ebars and al ong the
crossbar of the bicycle. Thus, the bicycle was properly seized as
evidence of a crine (see People v Looms, 17 AD3d 1019, 1021, I|lv
denied 5 NY3d 830; People v Brown, 226 AD2d 1108, |v denied 88 NY2d
964) .

Finally, the sentence is not unduly harsh or severe.

Patricia L. Morgan

Entered: April 1, 2011
Cerk of the Court
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Appeal s froma judgnment of the Suprene Court, Oneida County
(Ant hony F. Shaheen, J.), entered January 27, 2010 in a personal
injury action. The judgnment awarded plaintiff noney damages upon a
jury verdict.

It is hereby ORDERED t hat the judgnment so appealed fromis
nodi fied on the | aw by granting the post-trial notion of defendants
Steven J. Kl osek and Varick Restaurant, Inc., doing business as The
Varick Bar and Gill, setting aside the verdict against those
def endants and di sm ssing the conpl ai nt agai nst those defendants and
as nodified the judgnent is affirnmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustai ned when he was struck by a notorcycle operated by
def endant Jeffrey J. WIllians, after WIllians had consunmed al coholic
beverages at a restaurant owned and operated by defendants Steven J.

Kl osek and Varick Restaurant, Inc., doing business as The Varick Bar
and Gill (collectively, Varick defendants). WIIlians and the Varick
def endants each appeal froma judgnent entered upon a jury verdict in
favor of plaintiff. W reject WIllians’ contention that Suprene Court
abused its discretion in permtting plaintiff’s expert to testify
regarding the likelihood of plaintiff’s need for future surgery. The
adm ssibility and scope of expert testinony rests within the sound

di scretion of the court (see De Long v County of Erie, 60 Ny2d 296,
307). “ ‘[A] witness may testify as an expert if it is shown that he
[or she] is skilled in the profession or field to which the subject
relates[] and that such skill was acquired from study, experience[] or
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observation’ ” (Karasik v Bird, 98 AD2d 359, 362; see Matott v Ward,
48 Ny2d 455, 459). Plaintiff established that his nedical expert
possessed “the requisite skill, training, education, know edge or
experience fromwhich it can be assuned that the information inparted
or the opinion rendered is reliable” and that the testinony was in the
acceptabl e form of an opinion concerning the need for future nedical
treatment (Matott, 48 NY2d at 459; see Inzinna v Brinker Rest. Corp

[ appeal No. 2], 302 AD2d 967, 968-969; Wobl ewski v National Fuel Gas
Distrib. Corp., 247 AD2d 917, 918).

We agree with the Varick defendants, however, that the court
erred in denying their post-trial notion to set aside the verdict, and
we therefore nodify the judgnment accordingly. W conclude that the
court erred in instructing the jury with respect to the special use
doctrine. The special use doctrine creates an exception to the
general rule that the duty to keep public sidewal ks in a reasonably
safe condition and repair lies with nunicipalities when * ‘perm ssion
[ has been] given, by a nunicipal authority, to [abutting | andowners
to] interfere with a street solely for private use and conveni ence in
no way connected with the public use’ ” (Kaufman v Silver, 90 Nyad
204, 207, quoting Cdifford v Dam 81 NY 52, 56-57). Wen “the
abutting | andowner[s] ‘derive[] a special benefit fromthat [public
property] unrelated to the public use,” [they are] ‘required to
mai ntain’ the used property in a reasonably safe condition to avoid
injury to others” (id., quoting Poirier v City of Schenectady, 85 Ny2d
310, 315). A special use is typically characterized by “ ‘the
installation of sone object in the sidewal k or street or some variance
in the construction thereof’ " (Wiskopf v City of New York, 5 AD3d
202, 203, quoting Ganville v Gty of New York, 211 AD2d 195, 197; see
Mel amed v Rosefsky, 291 AD2d 602; 1A Ny PJI3d 2: 111, at 649).

Here, the accident occurred when Wllianms attenpted to drive his
nmotorcycl e away from The Varick Restaurant after he had parked it on
the sidewal k. There is no indication in the record that the sidewal k
had ever been altered in sonme way for the exclusive benefit of the
Vari ck defendants, and plaintiff does not contend that he was injured
by sone defect in the structure or integrity of the sidewal k (cf.
Peretich v City of New York, 263 AD2d 410). Further, the record
establishes that the Varick defendants neither directed Wllians to
park on the sidewal k nor had the authority to do so (see Vehicle and
Traffic Law 8§ 1202 [a] [1] [b]; see al so Pul ka v Edel man, 40 Ny2d 781
783, rearg denied 41 Ny2d 901). Thus, the Varick defendants had no
duty to maintain, repair, supervise or control the sidewalk with
respect to vehicles parked on it. Plaintiff’'s position on the
sidewal k “was no different fromthat of any other passerby” using the
public sidewal k (Rodriguez v Gak Point Mjt., 87 Ny2d 931, 932).

Al'l concur except FaHey, J., who dissents in part and votes to
affirmin the follow ng Menorandum | respectfully dissent in part
and would affirmthe judgnent inasnuch as | cannot agree with the
majority that Suprenme Court erred in instructing the jury with respect
to the special use doctrine.
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The accident giving rise to this action occurred on the night of
May 5, 2005 while plaintiff was standing on a sidewal k outside two
bars known colloquially as “The Stiefvater” and “The Varick.” The
Varick is owned and operated by defendants Steven J. Kl osek and Vari ck
Restaurant, Inc., doing business as The Varick Bar and Gill
(collectively, Varick defendants). Wile plaintiff was standing on
t he sidewal k, defendant Jeffrey J. WIllians exited The Varick and
nmount ed his notorcycle, which was parked on the sidewal k. Seconds
|ater, plaintiff was struck by the notorcycle and pi nned agai nst the
bui | di ng.

The acci dent caused plaintiff to sustain significant injuries,
including a left tibial shaft fracture, a broken right ankle and a
broken right foot, and plaintiff subsequently underwent four surgeries
related to those injuries. Plaintiff conmmenced this action seeking
damages for those injuries and, at trial, presented evidence
establishing, inter alia, that notorcycles had been parked in front of
The Varick on prior occasions. Indeed, according to one of
plaintiff’s witnesses, notorcycles were regularly present on the
sidewal k in front of The Varick on Thursdays, and plaintiff’s accident
occurred on a Thursday. The trial testinony also established that The
Varick catered in part to notorcyclists and used the area of the
si dewal k where the accident occurred as a notorcycle parking area.

During its charge to the jury, the court instructed the jury with
respect to the special use doctrine, i.e., that the Varick defendants,
as the owners of the |and abutting the sidewal k, could be subject to
l[tability to the extent the sidewal k was used for their own speci al
benefit. The jury returned a verdict in favor of plaintiff and
awar ded hi m danages totaling approxi mately $850,000. The Varick
def endant s subsequently noved to set aside the verdict on, inter alia,
the ground that plaintiff failed to present evidence that would
support a finding of special use. The court denied the post-trial
not i on.

“CGenerally, “an owner of |and abutting [a public sidewal k] does
not, solely by reason of being an abutter, owe to the public a duty to
keep the [sidewal k] in a safe condition” ” (Keenan v Munday, 79 AD3d
1415, 1417). Neverthel ess, under the special use doctrine, “where the
nei ghbori ng | andowner derives a special benefit fromthat public
property which is unrelated to the public use, the | andowner is
required to maintain the property in a reasonably safe condition so as
to avoid injury to others” (id.; see Kaufman v Silver, 90 Ny2d 204,
207) .

“A special use has been characterized as involving ‘the
installation of sone object in the sidewal k or street or some variance
in the construction thereof’ ” (Wiskopf v Gty of New York, 5 AD3d
202, 203). The historical roots of the special use doctrine, however,
rest in a desire to authorize the inposition of liability upon the
owner of abutting land for injuries arising out of circunstances where
that | andowner interferes * ‘“with a street solely for private use and
conveni ence in no way connected with the public use’ ” (Kaufman, 90
Ny2d at 207, quoting Clifford v Dam 81 NY 52, 56-57). |ndeed, types
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of uses that have qualified as special uses include, inter alia, the
pl acenment on a sidewal k of a newspaper vendi ng machi ne (see Gerdowsky
v Crain"s N Y. Bus., 188 AD2d 93, 95), newspaper racks (see Curtis v
Cty of New York, 179 AD2d 432, |v denied 80 NY2d 753) and out door
café seating (see MacLeod v Pete’s Tavern, 87 Ny2d 912, 914,
Taubenfeld v Starbucks Corp., 48 AD3d 310, 311, |v denied 10 NY3d
713), as well as the use of a sidewalk as a driveway (see Canpos v
M dway Cabinets, Inc., 51 AD3d 843; see also Murnan v Town of
Tonawanda, 34 AD3d 1296). Consequently, | cannot agree with the
majority to the extent that it concludes that the alteration of a
sidewalk is a predicate to the special use of that sidewalKk.

| also respectfully disagree with the nmagjority to the extent that
it concludes that the special use doctrine applies only where an
injury is caused by a defective condition in the sidewal k. At the
core of the special use doctrine is the authorization of liability for
interference with a street or sidewal k solely for private use. The
fact that a dangerous condition is on, but not in, a sidewal k is not
di spositive of the question whether the special use doctrine applies
(see e.g. Montalvo v Western Estates, 240 AD2d 45, 46-48; Gerdowsky,
188 AD2d at 95).

Finally, | respectfully disagree with the magjority’s concl usion
that the court erred in charging the jury on the special use doctrine.
There were several references in the testinony at trial to notorcycles
havi ng been parked on the sidewalk in front of The Varick on prior
occasions. Indeed, plaintiff presented evidence that notorcycles were
regularly present on the sidewalk in front of The Varick on the day of
the week that the accident occurred, and the evidence al so established
that The Varick used that part of the sidewal k where the acci dent
occurred as a parking area for notorcycles. Consequently, in my view,
plaintiff presented evidence that would support a finding of special
use (cf. Warren v Leone, 298 AD2d 980; see generally Kaufman, 90 Ny2d
at 207-208), and | would therefore affirm

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal s from an order of the Suprenme Court, Steuben County
(Joseph W Latham A.J.), entered June 21, 2010 in a personal injury
action. The order, insofar as appealed from denied the notion of
def endant Raynond Kol odzi ej czak and the cross notion of defendant Ray
Kol o Excavating, Inc. for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis nodified
on the law by granting that part of the notion of defendant Raynond
Kol odzi ej czak for summary judgment dism ssing the negligent
supervi sion cause of action against himand granting the cross notion
of defendant Ray Kol o Excavating, Inc. for summary judgment dism ssing
t he anended conplaint and cross claimagainst it and as nodified the
order is affirmed w thout costs.

Menorandum Plaintiff comrenced this action, individually and on
behal f of her daughter, seeking damages for injuries sustained by her
daughter when two of her fingers were severed by a log splitter
(splitter). The accident occurred when plaintiff’s daughter was
adj usting a crooked piece of wood on the splitter and plaintiff’s
i nfant son simultaneously | owered the handle on the splitter to
activate it. Plaintiff asserted, inter alia, causes of action for
negl i gent supervision and negligent entrustnment agai nst defendants
Raynond Kol odzi ej czak, her children’s grandfather (grandfather) and
t he owner of the property on which the accident occurred, and Ray Kol o
Excavating, Inc. (Kolo). Suprene Court denied the notion of the
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grandf at her for summary judgnent dism ssing the anended conpl ai nt
agai nst himand the cross notion of Kolo for, inter alia, sunmary
j udgnment di sm ssing the anended conplaint and cross claimagainst it.

We conclude that the court erred in denying that part of the
grandf ather’s notion seeking summary judgnent dism ssing the negligent
supervi sion cause of action against him and we therefore nodify the
order accordingly. Insofar as the anended conpl aint alleges that the
grandf ather had a duty to supervise plaintiff’s daughter, it is well
established that a grandparent who exercises tenporary custody and
control of a child my be liable for any injury sustained by the child
t hat was caused by the grandparent’s negligence (see Appell v Mandel,
296 AD2d 514; Adolph E. v Lori M, 166 AD2d 906; Costello v Marchese,
137 AD2d 482, 483). Here, the grandfather nmet his initial burden on
the notion with respect to his alleged negligent supervision of
plaintiff’s daughter by subm tting evidence establishing that he did
not supervise or control plaintiff’s daughter at any relevant tine,
and plaintiff failed to raise a triable issue of fact in opposition
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).

| nsof ar as the anmended conpl aint alleges that the grandfather had
a duty to supervise plaintiff’s son, we note that “[p]roperty owners
‘“have a duty to control the conduct of third persons on their prem ses
when they have the opportunity to control such persons and are
reasonably aware of the need for such control’” ” (Lasek v MIller, 306
AD2d 835, 835, quoting D Amico v Christie, 71 Ny2d 76, 85).
Nevert hel ess, we conclude that the grandfather nmet his initial burden
on the nmotion with respect to his allegedly negligent supervision of
plaintiff’s son by submtting evidence that the grandfather had no
reason to perceive a need to control plaintiff’'s son, and plaintiff
failed to raise a triable issue of fact in opposition (see generally
Zuckerman, 49 Ny2d at 562).

We further conclude, however, that the court properly denied that
part of the grandfather’s notion seeking sumary judgnent dism ssing
t he negligent entrustnent cause of action against him W reject the
grandfather’s contention that his actions nmerely furnished the

occasi on by which the accident was nmade possible, i.e., his actions
were not a proximate cause of the accident. “Questions concerning .
proxi mate cause are generally . . . for the jury” (Prystajko v

Western N. Y. Pub. Broadcasting Assn., 57 AD3d 1401, 1403 [internal
quotation marks omtted]). The grandfather failed to establish as a
matter of law that his actions in permtting plaintiff’s son and the
father of the children, defendant Scott Kol odziejczak, to operate the
splitter on the grandfather’s property in the presence of plaintiff’s
daughter were not a proxi nmate cause of the accident.

Kol o contends that the court erred in denying its cross notion
for, inter alia, sunmary judgnment di sm ssing the anended conpl ai nt and
cross claimagainst it because Kolo did not owe a duty of care to
plaintiff's daughter. W agree, and we therefore further nodify the
order accordingly. “[B]efore a defendant nmay be held liable for
negligence it nust be shown that the defendant owes a duty to the
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plaintiff” (Pulka v Edel man, 40 Ny2d 781, 782, rearg denied 41 NY2d
901; see C enentoni v Consolidated Rail Corp., 30 AD3d 986, 987, affd
8 NY3d 963). “The existence and scope of an alleged tortfeasor’s duty
is, inthe first instance, a |egal question for determ nation by the
courts” (Sanchez v State of New York, 99 Ny2d 247, 252; see Gal asso v
Wegmans Food Mkts., Inc., 53 AD3d 1145).

Wth respect to the negligent supervision cause of action against
Kol o, a special relationship such as a master-servant relationship may
give rise to a duty to control the conduct of another (see Purdy v
Public Admir of County of Westchester, 72 Ny2d 1, 8, rearg denied 72
NY2d 953). Here, however, because the negligent supervision cause of
action agai nst the grandfather nmust be dism ssed and the grandfat her
is the only link between Kolo and the accident, Kolo cannot be held
liable to plaintiff under a theory of negligent supervision.

Wth respect to the negligent entrustnent cause of action against
Kol o, we note that “[t]he question of duty . . . is best expressed as
‘“whether the plaintiff’s interests are entitled to | egal protection
agai nst the defendant’s conduct’ " (Pul ka, 40 Ny2d at 782). W
conclude that Kolo net its initial burden by submitting the
grandfather’s affidavit in which he indicated that the accident
occurred during his personal pursuit on property with which Kol o had
no invol verent (see generally Zuckerman, 49 Ny2d at 562). In
opposition to the cross notion, plaintiff failed to raise a triable
i ssue of fact whether Kolo had any involvenent in the accident (see
generally id.).

Al'l concur except Carni and MarTocHE, JJ., who dissent in part and
vote to reverse the order insofar as appealed fromin accordance with
the foll owi ng Menorandum W respectfully dissent in part. W agree
with the majority that Suprene Court erred in denying that part of the
noti on of defendant Raynond Kol odzi ej czak (hereafter, grandfather) for
sumary judgnent dism ssing the negligent supervision cause of action
agai nst him inasnuch as the grandfather had no reason to perceive a
need to control plaintiff’s son. W further agree with the majority
that the court erred in denying the cross notion of defendant Ray Kol o
Excavating, Inc. (Kolo) for, inter alia, summary judgnent dism ssing
t he anmended conpl aint and cross claimagainst it. W concl ude,
however, that the court also erred in denying that part of the
grandf ather’s notion seeking summary judgnent dism ssing the negligent
entrustment cause of action against him W note that the grandfather
and Kol o do not appeal fromthat part of the order denying plaintiff’s
notion for discovery inasnuch as they are not aggrieved by it. W
therefore woul d reverse the order insofar as appealed from

Cenerally, a parent or, in this case, a grandparent, my be
liable for injuries to a third-party resulting fromthe entrustnent of
an instrument nade dangerous by the age, intelligence, infirmty,

di sposition or training of the child using the instrunment (see
generally Nol echek v Gesuale, 46 Ny2d 332, 338). The rationale is
that the person responsible for the child “owes a duty to protect
third[-]parties fromharmthat is clearly foreseeable fromthe child' s
i mprovi dent use or operation of a dangerous instrunment, where such use
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is found to be subject to [that person’s] control” (Rios v Smith, 95
NY2d 647, 653; see LaTorre v Cenesee Mgt., 90 Ny2d 576, 581). W
cannot conclude that the evidence supports the determ nation that the
grandf at her entrusted a dangerous instrunment, i.e., the log splitter
(splitter), to plaintiff’s son. Rather, the evidence establishes that
the child s father was supervising himw th respect to the operation
of the splitter. 1t would be inconsistent to conclude that the use of
the splitter by plaintiff’s son was subject to the grandfather’s
control and also to conclude, as the majority does, that the
grandf at her had no reason to perceive a need to control plaintiff’s
son.

Patricia L. Mrrgan

Entered: April 1, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Seneca County (Dennis
F. Bender, A J.), entered March 12, 2010 in a personal injury action.
The order, insofar as appealed from granted in part plaintiffs’
notion for | eave to renew and upon renewal denied the cross notion of
def endant Suburban El ectrical Engineers Contractors, Inc. for summary
j udgnent .

It is hereby ORDERED t hat the order insofar as appealed fromis
reversed on the |l aw without costs and plaintiffs’ notion is denied.

Menorandum  Suprene Court erred in granting that part of
plaintiffs’ notion seeking | eave to renew their opposition to the
cross notion of defendant Suburban El ectrical Engineers Contractors,

I nc. (Suburban) for summary judgnent dism ssing the anmended conpl ai nt
against it and, upon renewal, denying the cross notion. Although a
court has discretion to “grant renewal, in the interest of justice,
upon facts [that] were known to the novant[s] at the tine the original
nmotion was made” (Tishman Constr. Corp. of N Y. v Gty of New York,
280 AD2d 374, 376), it may not exercise that discretion unless the
nmovants establish a “reasonable justification for the failure to
present such facts on the prior notion” (CPLR 2221 [e] [3]; see

Robi nson v Consolidated Rail Corp., 8 AD3d 1080; G eene v New York
Cty Hous. Auth., 283 AD2d 458). Here, plaintiffs failed to
denonstrate that their purported new evidence was not in existence or
not available at the time of Suburban’s cross notion (see Patel v
Exxon Corp., 11 AD3d 916). In support of their notion for |eave to
renew, plaintiffs submtted the affidavits of two enpl oyees of

I nt ernati onal Paper, where the machine that caused the injury at issue
was | ocated. W conclude, however, that the information presented in
those affidavits could have been discovered and presented earlier with
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due diligence (see Ford v Lasky, 300 AD2d 536). |Indeed, the evidence
submtted in support of the notion for |leave to renew “was within the
purview of plaintiff[s’] know edge at the tine” of Suburban’s cross
nmotion (Tibbits v Verizon N. Y., Inc., 40 AD3d 1300, 1303). The record
establishes that a private investigator for plaintiffs met wwth one of
t hose enpl oyees, Daniel Scharrett, in 2006 and obtai ned a statenent
fromhim ostensibly in the formof an affidavit. Al though the court
concl uded that Scharrett’s statenent was not in adm ssible form
because it was not properly sworn, Scharrett was known to plaintiffs
and available to speak to their investigator in 2006. Plaintiffs
filed a note of issue in August 2008, indicating their readiness for
trial. Plaintiffs thereafter requested that the investigator |ocate
Scharrett for the purpose of deposing himor to subpoena himfor
trial. The dissent’s reliance upon De G cco v Longendyke (37 AD3d
934) is msplaced. Here, plaintiffs had already secured a purported
affidavit from Scharrett prior to Suburban’s cross notion and did not
submt an affidavit attesting to their efforts to obtain additional
information from Scharrett for the purpose of defeating the cross
not i on.

Al'l concur except FaHey, J., who dissents and votes to affirmin
the foll ow ng Menorandum | respectfully dissent. | cannot agree
with the majority that Suprene Court erred in granting that part of
plaintiffs’ notion seeking | eave to renew their opposition to the
cross notion of defendant Suburban El ectrical Engi neers Contractors,
I nc. (Suburban) for summary judgnent dism ssing the anended conpl ai nt
against it. | therefore would affirmas a matter of |aw.

This appeal arises froma Novenber 10, 2004 incident in which
Charles R Kirby (plaintiff) was injured during the course of his
enpl oyment with International Paper at one of its plants. The
accident occurred after plaintiff lifted a safety gate on a “slitter”
machi ne (hereafter, slitter) on a production |line containing knives
and arbors that cut cardboard to a certain length and width before it
was stacked and prepared for shipping. The slitter should have
stopped runni ng when the safety gate was lifted, but it did not.
Plaintiff, unaware of the malfunction of the slitter, put his left
hand into that machine to unclog a significant cardboard jamin the
trimchute, and one of the arbors cut off nost of that hand.

In October 2004, shortly before the accident, a “knife and
stacker” device (hereafter, stacker) was installed on the sane
production line as the slitter by Suburban and defendants Marquip Ward
United, LLC “and/or” Marquip Ward United, Inc. (collectively, Marquip
def endants). Suburban assenbled and ran the wiring for the stacker,
while the Marqui p defendants conpleted the “techni cal work” by
“wor ki ng out the bugs to the machine” and meking it “run again.”
Shortly after the accident, an investigation confirned that the
slitter continued to operate when the safety gate was rai sed, which
was an obvi ous nmal function inasnuch as the safety gate is designed to
stop the slitter within a few seconds of the tinme at which it is
opened.

Plaintiffs subsequently conmmenced this action seeking damages for
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injuries sustained by plaintiff in the accident. Plaintiffs filed a
note of issue in August 2008, and Suburban noved to strike, inter
alia, the note of issue. The court denied the notion but, inter alia,
ordered that defendants were entitled to depose Daniel Scharrett, one
of plaintiff’s cowrkers, within 60 days of Decenber 24, 2008 and that
any additional depositions were also to be conpleted within that tine
peri od.

Scharrett was never deposed, and the Marqui p def endants and
Subur ban eventual |y noved and cross-noved, respectively, for summary
j udgnent dism ssing the anended conplaint. The court granted the
notion and cross notion in June 2009, determning that, in opposition
to the notion and cross notion, plaintiffs failed to raise a triable
i ssue of fact whether defendants created or exacerbated the dangerous
condition, i.e., the faulty safety gate, by inproperly connecting the
wires to the circuit box attached to the slitter.

Plaintiffs noved for |eave to renew their opposition to the
nmotion and cross notion in August 2009. |In support of their notion,
plaintiffs submtted the affidavit of a private investigator who
expl ai ned why Scharrett had never been deposed. According to that
private investigator, Scharrett traveled with a carnival. The
i nvestigator had | ocated Scharrett in North Carolina in Cctober 2006,
but plaintiffs’ attorney was not present and thus did not interview
himat that tinme. The investigator unsuccessfully searched for
Scharrett for several nonths beginning in approxi nately Novenber 2008
for the purpose of facilitating his deposition and finally |ocated him
subsequent to the determ nation of the summary judgnment notion and
cross notion through the use of an Internet search engine for public
records dat abases.

Plaintiffs’ attorney thereafter met with Scharrett and, as a
result of that neeting, Scharrett executed an affidavit that led to
further conferences between plaintiffs and their expert engineer, as
wel | as contact between plaintiffs’ attorney and ot her coworkers of
plaintiff. The further investigation that flowed fromthose neetings
produced evi dence that the negligence of Suburban in the installation
of the stacker and incidental rewiring of parts of the production line
caused the accident.

Plaintiffs submtted the foregoing evidence in support of their
notion for leave to renew. The court granted that part of the notion
W th respect to Suburban’s cross notion and, upon renewal, denied the
cross notion. |In doing so, the court properly relied on De G cco v
Longendyke (37 AD3d 934). 1In De Ci cco, the Third Departnent
determ ned that the court did not abuse its discretion in granting the
plaintiff’s notion to renew his opposition to the defendant’s notion
for summary judgment, concluding that the plaintiff was reasonably
justified in failing to present certain evidence in opposition to the
noti on because of the relocation of the nonparty w tness from whom
t hat evi dence was obtained (id. at 935).

As the Third Departnment declined to do in De C cco, we should not
interfere with the court’s proper exercise of discretion in
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determning the notion for |leave to renew. Even assum ng, arguendo,
that the evidence discovered after plaintiffs’ investigator |ocated
Scharrett in 2009 coul d have been presented at the tinme Suburban’s
cross notion was made (cf. Foxworth v Jenkins, 60 AD3d 1306), | cannot
agree with the majority that plaintiffs failed to offer a reasonable
justification for their failure to submt that evidence in opposition
to the cross notion (see Matter of Lutheran Med. Ctr. v Daines, 65
AD3d 551, 553, |v denied 13 NY3d 712; see generally CPLR 2221 [e€]
[3]). The record establishes that Scharrett’s work with a traveling
carnival Iimted plaintiffs’ ability to interview himcarefully and
conpletely during the early stages of this case and that plaintiffs
reinvigorated their efforts to contact Scharrett well before the
notion and cross notion for sumary judgnent were filed. Although an
Internet search led to the discovery of Scharrett’s whereabouts in
relatively short order, that technol ogy, while no | onger nascent, is
far fromestablished, and the apparent |lack of famliarity and
expertise of plaintiffs’ attorney with that science does not support
deni al of the renewal notion.

Consequently, in view of Scharrett’s transient lifestyle, I
cannot conclude that the court abused its discretion in determning
that plaintiffs were reasonably justified in failing to present the
evi dence that flowed fromthe 2009 neeting with Scharrett in
opposition to Suburban’s cross notion (see De G cco, 37 AD3d at 935).
Motions for |eave to renew are addressed to the sound discretion of
the court, and the nmajority’s decision here is contrary to the ends of
justice and inconpatible with the judicial flexibility that CPLR 2221
is intended to provide (see Memof NY State Bar Assn Comm on CPLR
Bill Jacket, L 1999, ch 281, at 6-7; see e.g. Hanlet at WIllow Cr.
Dev. Co., LLC v Northeast Land Dev. Corp., 64 AD3d 85, 100, |lv
di sm ssed 13 NY3d 900; Matter of Gold v Gold, 53 AD3d 485, 487; see
generally Garland v RLI Ins. Co., 79 AD3d 1576, 1577-1579 [ Sconi ers,
J., dissenting]). Indeed, “[t]he fundanental and overridi ng purpose
of CPLR 2221 should be to give courts and litigants every reasonabl e
opportunity to obtain the legally correct and just result based on the
nmerits of the case” (Garland, 79 AD3d at 1578-1579).

Finally, | conclude that the court properly denied Suburban’s
cross notion for sumrary judgnment upon renewal. Although * ‘a
contractual obligation, standing alone, will generally not give rise
to tort liability in favor of a third party’ ” (Cunbo v Dormtory
Auth. of State of N Y., 71 AD3d 1513, 1514, quoting Espinal v Melville
Snow Contrs., 98 NY2d 136, 138; see Church v Callanan Indus., 99 Ny2d
104, 111), * ‘a defendant who undertakes to render services and then
negligently creates or [exacerbates] a dangerous condition may be
l[iable for any resulting injury’ ” (Cunbo, 71 AD3d at 1514, quoting
Espinal, 98 NY2d at 141-142). Here, Suburban subm tted evidence that
it did not work on the slitter and thus net its initial burden of
establishing that it did not create or exacerbate the allegedly
dangerous condition (see generally Espinal, 98 Ny2d at 141-142). In
opposition to the cross notion, however, plaintiffs raised a triable
i ssue of fact whether Suburban created the all egedly dangerous
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condition giving rise to plaintiff’s injury (see generally Zuckerman v
City of New York, 49 Ny2d 557, 562).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal and cross appeal froman order and judgnent (one paper) of
the Suprene Court, Mnroe County (John J. Ark, J.), entered Novenber
12, 2009 in a nedical mal practice action. The order and judgnent,
inter alia, granted plaintiffs’ notion for partial summary judgnment on
l[iability agai nst defendant Steven J. Posnick, MD. and granted the
cross notion of defendants Hi ghland Hospital, University of Rochester
and Strong Partners Health Systens, Inc. for sunmary judgnent
di sm ssing the conplaint against them

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously nodified on the | aw by denying that part of plaintiffs’
notion seeking partial summary judgnment on liability agai nst defendant
Steven J. Posnick, MD., and as nodified the order and judgnment is
affirmed wi t hout costs.

Menorandum Plaintiffs commenced this medical mal practice action
to recover damages for a burn injury sustained by Doreen Dengl er
(plaintiff) while she was undergoi ng arthroscopic surgery on her right
shoul der. Defendant Steven J. Posnick, MD. was plaintiff’s private
physi ci an, and he performed the surgery at defendant Hi ghl and
Hospital. Posnick was assisted by a surgical resident and nursing
staff, all of whomwere enployed by Hi ghland Hospital, which was
owned, operated or controlled by defendants University of Rochester
and Strong Partners Health Systens, Inc. (collectively, Hospital
def endants). Posnick and the surgical resident conceded that the burn
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occurred during surgery and that it was “nost |ikely” caused by the
overheating of an instrunment. Both physicians denied that they were
negl i gent and contended that the instrunment was defective. Plaintiffs
nmoved for partial sunmary judgnent on liability based on the theory of
res ipsa loquitur. Posnick cross-noved for sunmary judgnment

di sm ssing the conplaint against him and the Hospital defendants
cross-nmoved for summary judgnment di sm ssing the conplaint agai nst
them Suprenme Court granted that part of plaintiffs’ notion with
respect to Posnick, denied Posnick s cross notion and granted the
Hospi tal defendants’ cross notion.

We agree with Posnick on his appeal that the court erred in
granting that part of plaintiffs’ notion with respect to him and we
therefore nodify the order and judgnment accordingly. “In New York it
is the general rule that subm ssion of the case on the theory of res
ipsa loquitur is warranted only when the plaintiff can establish the
follow ng elenments: (1) the event nust be of a kind [that] ordinarily
does not occur in the absence of sonmeone’s negligence; (2) it nust be
caused by an agency or instrunentality wthin the exclusive control of
the defendant; [and] (3) it nust not have been due to any voluntary
action or contribution on the part of the plaintiff” (Dermatossian v
New York City Tr. Auth., 67 Ny2d 219, 226 [internal quotation marks
omtted]; see Morejon v Rais Constr. Co., 7 Ny3d 203, 209; Kanbat v
St. Francis Hosp., 89 Ny2d 489, 494). “Res ipsa |oquitur does not
create a presunption in favor of the plaintiff but nerely permts the
i nference of negligence to be drawn fromthe circunstance of the
occurrence . . . The rule has the effect of creating a prim facie
case of negligence sufficient for submission to the jury, and the jury
may—but is not required to—draw the perm ssible inference”
(Dermat ossi an, 67 Ny2d at 226; see Morejon, 7 NYy3d at 209). “[Qnly
in the rarest of res ipsa loquitur cases may a plaintiff win sumary
judgment . . . That woul d happen only when the plaintiff’s
circunstantial proof is so convincing and the defendant’s response so
weak that the inference of defendant’s negligence is inescapable”
(Morejon, 7 NY3d at 209; see Lau v Ky, 63 AD3d 801; Simmons v Neuman,
50 AD3d 666) .

Here, the evidence submtted by plaintiffs in support of their
noti on established that the inference of negligence is not inescapable
and that this is not “the exceptional case in which no facts are |left
for determ nation” (Mdirejon, 7 NY3d at 212; see Chanpagne v Peck, 59
AD3d 1130; cf. Thomas v New York Univ. Med. Ctr., 283 AD2d 316; Salter
v Deaconess Family Medicine Ctr. [appeal No. 2], 267 AD2d 976). The
burden thus never shifted to defendants to raise a triable issue of
fact, and we do not address plaintiffs’ contentions concerning the
sufficiency of Posnick’s opposing papers (see generally Wnegrad v New
York Univ. Med. Ctr., 64 Ny2d 851, 853).

Contrary to the further contention of Posnick, however, the court
properly denied his cross notion seeking summary judgnent di sm ssing
t he conpl ai nt agai nst hi m because, “[o]nce a plaintiff’s proof
establishes the . . . three [elenents of res ipsa loquitur], a prim
faci e case of negligence exists and plaintiff is entitled to have res
i psa loquitur charged to the jury” (Kanbat, 89 Ny2d at 494).
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We reject the contention of plaintiffs on their cross appeal that
the court erred in granting the cross notion of the Hospital
defendants for summary judgnent dism ssing the conplaint against them
“As a general rule, a hospital will not be held vicariously |iable for
the mal practice of a treating physician who is not an enpl oyee of the
hospital” (Litwak v Qur Lady of Victory Hosp. of Lackawanna, 238 AD2d
881, 881; see generally H Il v St. Care’ s Hosp., 67 Ny2d 72, 79;
Lorenzo v Kahn, 74 AD3d 1711, 1712-1713), and “a hospital is protected
fromliability where its professional staff follows the orders of
private physicians selected by the patient” (Litwak, 238 AD2d at 882
[internal quotation marks omtted]; see Lorenzo, 74 AD3d at 1712-1713;
Nagengast v Samaritan Hosp., 211 AD2d 878, 880). “The only recognized
exception is where the hospital staff knows that the [physician s]
orders are so clearly contraindicated by normal practice that ordinary
prudence requires inquiry into the correctness of the orders”
(Nagengast, 211 AD2d at 880 [internal quotation marks omtted]; see
Toth v Community Hosp. at den Cove, 22 Ny2d 255, 265 n 3, rearg
denied 22 Ny2d 973). Here, there is no dispute that the resident and
the nurses were follow ng Posnick’s orders, and there is no evidence
that any of Posnick’s orders were clearly contraindicated by nornal
practice (cf. Lorenzo, 74 AD3d at 1712-1713). Thus, the Hospital
def endants established their entitlenent to judgnment as a matter of
law, and plaintiffs failed to raise a triable issue of fact in
opposition (see generally Zuckerman v City of New York, 49 Ny2d 557,
562) .

W reject plaintiffs’ further contention that the Hospital
def endants had concurrent control of the instrunent causing the injury
(cf. Schroeder v City & County Sav. Bank of Al bany, 293 NY 370, 374,
rearg denied 293 NY 764). Also contrary to plaintiffs’ contention,
t he Hospital defendants were not liable for spoliation of evidence
(see generally MetLife Auto & Hone v Joe Basil Chevrolet, 1 Ny3d 478,
483-484). The Hospital defendants had no duty to preserve the
all egedly defective instrunent inasnmuch as neither Posnick nor
plaintiffs offered to pay the costs associated with the preservation
of evidence, issued a subpoena duces tecum or obtained an order
conpelling preservation (see e.g. MetLife Auto & Hone, 1 NY3d at 483;
Brown v DePuy AcroMed, Inc., 21 AD3d 1431, 1433; cf. Mllard v
Al liance Laundry Sys., LLC, 20 AD3d 866, 867).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from a judgnment of the Jefferson County Court (KimH.
Martusewi cz, J.), rendered March 1, 2010. The judgnent convicted
def endant, upon his plea of guilty, of rape in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of rape in the first degree (Penal Law § 130.35 [3]),
def endant contends that he was denied effective assistance of counsel.
To the extent that defendant’s contention survives his guilty plea
(see People v Bethune, 21 AD3d 1316, |v denied 6 NY3d 752), we

conclude that it is wwthout nerit. “Defense counsel negotiated ‘an
advant ageous plea and nothing in the record casts doubt on the
apparent effectiveness of counsel’ ” (People v Goss, 50 AD3d 1577,

qguoting People v Ford, 86 NY2d 397, 404).

Def endant further contends that County Court abused its
discretion in failing to adjourn sentencing to enable himto appear
with the assistant public defender who represented himduring the plea
and pre-plea proceedings (hereafter, plea counsel), and instead to
require himto appear at sentencing with an assistant public defender
who was avail able at that time (hereafter, substitute counsel). W
reject that contention. It is well established that “[t]he granting
of an adjournnent for any purpose is a matter resting within the sound
di scretion of the trial court” (People v Diggins, 11 Ny3d 518, 524,
see People v Elliott, 62 AD3d 1098, 1099, Iv denied 12 NY3d 924), and
we perceive no abuse of discretion here. After the People articul ated
t heir understandi ng of the negotiated sentence, substitute counsel
infornmed the court that defendant had indicated that he was not
satisfied with her representation, and he requested the presence of
pl ea counsel. Upon further inquiry by the court, defendant said that
he wi shed to ask plea counsel certain questions, nanely, whether he
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woul d be allowed to pay the mandatory fees and surcharges after his
rel ease fromprison and in what manner he could obtain copies of the
transcripts fromhis various court appearances. |In response to

def endant’ s questions, substitute counsel requested that the surcharge
and the fees be deferred until defendant’s release fromprison, and
the court explained to defendant that his assigned appel |l ate counsel
woul d obtain the transcripts for purposes of an appeal. Thus, the
record reflects that the court and substitute counsel adequately
addressed defendant’s concerns, and there is no indication that

def endant was not satisfied with those responses or that he stil

w shed to speak with plea counsel prior to sentencing. Furthernore,
there is no indication in the record that substitute counsel “failed
to handle the matter in a conpetent and professional manner” (People v
Rodri guez, 126 AD2d 580, 581, Iv denied 69 NY2d 954), or that she was
not “sufficiently famliar with the case and defendant’s background to
provi de neani ngful representation” (People v Mchael A M, 299 AD2d
931, 932; cf. People v Susankar, 34 AD3d 201, 202, |v denied 8 NY3d
849; People v Jones, 15 AD3d 208, 209). Indeed, the record reflects

t hat defendant was sentenced in accordance with the plea agreenent
negoti ated by plea counsel (see generally Rodriguez, 126 AD2d at 581;
People v Sprow, 104 AD2d 1056, 1057; cf. People v Darkel C., 68 AD3d
1129). Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered July 25, 2003. The judgnent convicted
def endant, upon a jury verdict, of nmurder in the second degree,
crimnal possession of a weapon in the second degree and crim nal
possession of a weapon in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by reducing the conviction of nmurder in the
second degree (Penal Law § 125.25 [2]) to manslaughter in the second
degree (8 125.15 [1]) and vacating the sentence inposed on count two
of the indictnment and as nodified the judgnment is affirmed, and the
matter is remtted to Monroe County Court for sentencing on the
conviction of manslaughter in the second degree.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdict of, inter alia, nurder in the second degree (Penal Law §
125.25 [2] [depraved indifference nurder]), defendant contends that
the evidence is legally insufficient to support the conviction. It is
undi sputed that defendant killed the victimby firing a single shot at
cl ose range on a street in the Cty of Rochester shortly before
m dni ght. There were no witnesses to the shooting. 1In confessing to
the police that he killed the victimand in his testinony at trial,
def endant asserted that he acted in self-defense after the victim a
person previously unknown to him but from whom he had attenpted to
pur chase mari huana, threatened to kill him A prosecution w tness
testified, however, that defendant infornmed himfollow ng the nurder
that he had killed the victimwhile attenpting to take a neckl ace from
him Regardl ess of defendant’s notive, there was no evidence that
anyone ot her than the victimwas endangered. Although defendant was
indicted for both intentional and depraved indifference nurder,
def ense counsel noved for a trial order of dism ssal at the close of
the People’s proof with respect to the depraved indifference nurder



-24- 220
KA 03-02239

count, contending that the evidence was legally insufficient to
support that charge because “the only evidence adduced in the case is
that there was one shot, fired directly at the deceased.” The basis
for defense counsel’s notion is supported by the line of cases,

begi nning with People v Hafeez (100 Ny2d 253) and culmnating in
Peopl e v Suarez (6 Ny3d 202, 208) and People v Feingold (7 NY3d 288).
As the Court of Appeals stated in People v Payne (3 NY3d 266, 272,
rearg denied 3 NYy3d 767), “a one-on-one shooting . . . can al nost
never qualify as depraved indifference nurder.” Notably, Hafeez was
deci ded by the Court of Appeals on the very day that the presentation
of evidence in defendant’s trial began.

W initially conclude that, if defendant had not submtted proof
at trial, defense counsel’s notion for a trial order of dismssal at
the cl ose of the People’s proof would have been sufficient to preserve
for our review defendant’s contention that the evidence was |legally
insufficient to support the depraved indifference nmurder count (cf.
Peopl e v H nes, 97 NY2d 56, 61, rearg denied 97 Ny2d 678). Defense
counsel’s notion essentially “anticipat[ed] the change in the | aw
brought by” the Hafeez/ Suarez/Feingold |line of cases (People v Jean-
Baptiste, 11 NY3d 539, 544). W reject the People’s contention that
the notion woul d not have been sufficient to preserve for our review a
contention that the evidence was legally insufficient under Feingold
(7 NY3d at 294), in which the Court of Appeals made it clear that
“depraved indifference to human life is a cul pable nental state.” The
Court of Appeals has also expressly stated that “it is incorrect to
suggest that an argument under Suarez is fundanmentally different from
one based on Feingold” (People v Taylor, 15 Ny3d 518, 522). Thus,
where, as here, a notion for a trial order of dismssal would have
been sufficient to preserve for our review a contention that evidence
is legally insufficient to support a conviction of depraved
i ndi fference nurder under Suarez, it would also be sufficient to
preserve for our review a contention that it is legally insufficient
under Feingold as well (see Taylor, 15 NY3d at 522).

As defendant correctly concedes, however, defendant’s challenge
to the legal sufficiency of the evidence with respect to the depraved
i ndi fference murder count is unpreserved for our review because
defense counsel failed to renew his notion for a trial order of
di sm ssal after presenting evidence (see Hi nes, 97 Ny2d at 61).
Nevert hel ess, under the circunstances of this case, we exercise our
power to address the unpreserved contention as a matter of discretion
inthe interest of justice (see CPL 470.15 [3] [c]; [6] [a]).

Al t hough we acknow edge that the Peopl e advance pl ausi bl e reasons why
we should not do so, we cannot agree with the People’s reasoning
where, as here, a defendant is convicted of a crinme that he plainly
did not commt (see generally People v DeCapua, 37 AD3d 1189, |v

deni ed 8 NY3d 893; People v Packer, 31 AD3d 1169, |v denied 7 NY3d
869) .

As set forth above, this was a classic one-on-one shooting
i nvolving the potential of harmto only one individual, which the
Court of Appeals made clear in Payne and Suarez woul d not support a
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conviction of depraved indifference nurder. Wile we agree with the
People that the jury could reasonably have concl uded that defendant
acted recklessly rather than intentionally (cf. People v Rodriguez, 43
AD3d 1317, |v denied 9 NY3d 1038), the scenario presented herein does
not evince the additional nens rea of depraved indifference necessary
for a conviction under Penal Law 8 125.25 (2) (see Feingold, 7 NY3d
294). Thus, there is legally insufficient evidence of depraved
indifference nurder in this case under the |aw set forth by the Court
of Appeals in the Iine of cases from Hafeez through Fei ngol d.

The People contend that the evidence is legally sufficient to
support the conviction under the lawin effect at the tine of
defendant’s trial (see People v Register, 60 Ny2d 270, cert denied 466
US 953), and that we nust apply that law in assessing the |egal
sufficiency of the evidence herein. Even assum ng, arguendo, that the
definition of depraved indifference nurder set forth in Register was
still the prevailing law at the tine of defendant’s trial (cf. Hafeez,
100 Ny2d at 259), we nevertheless reject the People’ s contention. As
a general rule, a defendant “is entitled to the application of current
principles of substantive |aw upon his direct appeal fromthe judgnent
of conviction” (People v Collins, 45 AD3d 1472, 1473, |v denied 10
NY3d 861, citing Policano v Herbert, 7 Ny3d 588, 603-604). In People
v Jones (64 AD3d 1158, 1159, |v denied 13 NY3d 860), we applied that
general rule in a case involving the |legal sufficiency of the evidence
of depraved indifference nurder. The People contend that, by stating
in Jean-Baptiste (11 NY3d at 542) that Feingold “should apply to cases
brought on direct appeal in which the defendant has adequately
chal I enged the sufficiency of the proof as to his depraved
i ndi fference nmurder conviction,” the Court of Appeals was inplicitly
stating that Feingold applies only in such circunstances, i.e., where
the sufficiency of the proof was adequately challenged to preserve the
i ssue for review by an appellate court. W reject that contention.

We do not interpret that statenent in Jean-Baptiste to nean that the
general rule concerning the law to be applied on direct appeals does
not apply in cases in which we review a defendant’s contention
concerning the legal sufficiency of the evidence as a matter of

di scretion in the interest of justice.

The review of the | egal sufficiency of the evidence in Jean-
Baptiste was on the |l aw, inasmuch as defendant’s challenge to the
| egal sufficiency of the evidence was preserved for appellate review
The Court’s statenent in Jean-Baptiste (11 NY3d at 542) that the proof
had been “adequately chall enged” was nade in response to the People’s
contention that, under cases such as People v Dekle (56 Ny2d 835), the
def endant had not objected to the jury charge and thus the |egal
sufficiency of the evidence had to be assessed in terns of the charge,
which reflected the lawin effect at the tinme of the defendant’s
trial. In rejecting the People s contention, the Court in Jean-
Bapti ste concluded that, in cases in which a defendant preserved the
| egal sufficiency issue by a notion for a trial order of dismssal,
“def ense counsel did not additionally have to take an exception to the
court’s depraved indifference murder charge” (id. at 544). W do not
interpret the Court’s statenment as applying to cases in which we



-26- 220
KA 03-02239

choose to exercise our authority to review an issue as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]). In
t he absence of an express directive fromthe Court of Appeals to the
contrary, we decline to adopt the sweeping new rul e proposed by the
Peopl e and thereby to depart from our established practice. I|ndeed,
we note that, in Jones (64 AD3d at 1159), we inplicitly rejected the
contention now rai sed by the People. Jones was decided after Jean-
Baptiste, yet we applied the current |aw of depraved indifference
mur der on defendant’s appeal even though the issue had not been
preserved by a notion for a trial order of dism ssal.

Wil e we conclude that the evidence is legally insufficient to
support the conviction of depraved indifference nurder, we further
conclude that the evidence is legally sufficient to support the |esser
i ncl uded of fense of mansl aughter in the second degree because the
evi dence unequi vocal |y establishes that defendant recklessly caused
the victims death (Penal Law 8§ 125.15 [1]; see People v Bolling, 49
AD3d 1330). We therefore nodify the judgnent by reducing the
conviction of nmurder in the second degree to nmanslaughter in the
second degree (8 125.15) and vacating the sentence inposed on count
two of the indictnent (see CPL 470.15 [2] [a]), and we remt the
matter to County Court for sentencing on that conviction (see CPL
470.20 [4]).

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Janes
P. Murphy, J.), entered August 20, 2010 in a |egal nal practice action.
The order granted the notion of defendants for summary judgnent
di sm ssing the anended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying the notion in part and
reinstating the anmended conplaint, as anplified by the bill of
particul ars and supplenental bill of particulars, against defendants
Gates & Adans, P.C. and Douglas S. Gates concerning their
investigation and valuation of plaintiff’s separate property, their
i nvestigation of the paynment of the sum of $315,000 relative to a note
held by plaintiff and their investigation of the deposit by plaintiff
of approximately $60, 000 in pension nonies into a joint account and as
nodified the order is affirmed w thout costs.

Menorandum Plaintiff comrenced this |egal nal practice action
alleging, inter alia, that defendants were negligent in representing
himduring the trial of a matrinonial action and on a subsequent
appeal. In a prior appeal concerning the instant |egal mal practice
action, we determned, inter alia, that Suprene Court (Sirkin, J.)
erred in granting defendants’ cross notion seeking sumrary judgnent
di sm ssing the conplaint (Rupert v Gates & Adans, P.C., 48 AD3d 1221).
In this appeal, we conclude that Suprenme Court (Murphy, J.) erred in
granting those parts of defendants’ subsequent notion for sunmary
j udgnment di sm ssing the amended conpl ai nt agai nst defendants Gates &
Adans, P.C. and Douglas S. Gates insofar as the anended conplaint, as
anplified by the bill of particulars and what we deemto be a
suppl enental bill of particulars, alleges that those two defendants
were negligent in their representation of plaintiff in the matrinonial
action with respect to their investigation and val uation of
plaintiff’s separate property; their investigation of the paynment of
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the sum of $315,000 relative to a note held by plaintiff; and their

i nvestigation of the deposit by plaintiff of approxinmtely $60,000 in
pension nonies into a joint account. W therefore nodify the order
accordingly. W agree with defendants Anthony J. Adans, Jr. and

M chael J. Townsend to the extent that they contend, as an alternate
ground for affirmance wth respect to them (see Parochial Bus Sys. v
Board of Educ. of City of N Y., 60 NY2d 539, 545-546; Cataract Metal
Finishing, Inc. v Gty of Nlagara Falls, 31 AD3d 1129, 1130), that

t hey cannot be held |iable because they were not negligent in their
[imted involvenment with the matrinonial action (see Business
Corporation Law 8 1505 [a]). W therefore conclude that the court did
not err insofar as it granted summary judgnent dism ssing the anmended
conpl ai nt agai nst those two def endants.

As a threshold issue, we reject plaintiff’s contention that the
court erred in entertaining defendants’ present notion for sumrary
judgnent. Although plaintiff is correct that successive notions for
summary judgnent are generally disfavored (see G ardina v Lippes, 77
AD3d 1290, 1291, |Iv denied 16 NY3d 702), here nmuch of the discovery
relevant to the instant notion was conducted after defendants’ prior
cross notion for sunmary judgnent, and there was thus a sufficient
basis for the instant notion (see id.; Taillie v Rochester Gas & El ec.
Corp., 68 AD3d 1808, 1809-1810). There is no nerit to plaintiff’s
further contention that the affidavit submtted by the attorney for
def endants, to which various exhibits were attached, was insufficient
to support the notion (see CPLR 3212 [b]; R vas v Metropolitan
Subur ban Bus Auth., 203 AD2d 349, 350).

Plaintiff further contends that the court erred in concl udi ng
that it was required to grant defendants’ instant notion on the ground
that the prior determnation of Justice Sirkin that plaintiff’s
failure to perfect an appeal fromthe final judgnent in the
matri noni al action barred this |egal mal practice action was the | aw of
the case. W agree with plaintiff. Although our decision in the
prior appeal does not so indicate (Rupert, 48 AD3d 1221), the issue
whet her this |legal malpractice action is barred by plaintiff’'s failure
to perfect an appeal fromthe judgnent in the matrinonial action was
before us on that appeal. As previously noted, we determ ned that
Justice Sirkin erred in granting defendants’ cross notion for sumary
j udgment dismssing the conplaint (id.). In so ruling on the nerits
of the cross notion, we necessarily rejected the very prem se upon
whi ch the court denied the instant notion for sunmary judgnent and,
al t hough the doctrine of |aw the case applies to courts of coordinate
jurisdiction, it does not apply herein in |light of the decision of
this Court on the prior appeal (see generally Matter of El-Roh Realty
Corp., 74 AD3d 1796, 1798).

Addr essi ng next those parts of the notion seeking summary
j udgnment di sm ssing the anended conpl ai nt agai nst Gates & Adans, P.C
and Douglas S. Gates (hereafter, defendants), we conclude that the
vast majority of the allegations of |egal malpractice in the anended
conplaint, as anplified by the bill of particulars and suppl enent al
bill of particulars, are lacking in nerit. |Indeed, defendants net
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their initial burden on the notion with respect thereto, and plaintiff
failed to raise an issue of fact in opposition (see Pignataro v Wl sh,
38 AD3d 1320, |v denied 9 NY3d 849; see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562). Although certain allegations of

mal practice have nerit, they do not warrant the reinstatenment of the
anmended conplaint with respect to them Specifically, plaintiff is
correct that defendants erred in failing to contend in the matrinoni al
action that the court in that action should not value the entire
contents of $54,725 in househol d goods as an asset of plaintiff and
shoul d not doubl e-count an assessnent of noving expenses |evied
against plaintiff. |In addition, defendants failed to obtain a proper
val uation of certain Canadian real property owned by plaintiff.
Nevert hel ess, we conclude that the court did not err in granting

def endants’ notion concerning those all eged errors because they could
have been corrected on an appeal fromthe final judgnment in the

matri noni al action, and plaintiff consented to the dism ssal on the
nmerits of any appeal in the matrinonial action as part of the gl obal
settl enment resolving a bankruptcy proceeding in which he was invol ved.
In doing so, plaintiff precluded pursuit of the very nmeans by which
def endants’ representation of plaintiff in the matrinonial action
coul d have been vindicated (see e.g. Rodriguez v Fredericks, 213 AD2d
176, 178, |v denied 85 NY2d 812; cf. N A Kerson Co. v Shayne, Dachs,
Wei ss, Kol brenner, Levy, 59 AD2d 551, affd 45 Ny2d 730, rearg denied
45 Ny2d 839). W therefore conclude that plaintiff, by virtue of his
gl obal settlenent, waived the right to raise those shortcomngs in
this |l egal mal practice action.

We further conclude, however, that the foregoing waiver analysis
does not apply with respect to plaintiff’s aforenentioned clai ns that
def endants were negligent with respect to the investigation and
val uation of plaintiff’s separate property, their investigation of the
paynent of the sum of $315,000 relative to a note held by plaintiff,
and their |nvest|gat|on of the deposit by plaintiff of approximately
$60, 000 in pension nonies into a joint account. Defendants failed to

meet their initial burden on those parts of the notion concerning
those clains (see Pignataro, 38 AD3d 1320; see generally Zuckerman, 49
NY2d at 562). The waiver anal ysis based on plaintiff’s gl obal
settl enment does not apply to those purported deficiencies in
def endants’ representation of plaintiff in the matrinonial action
because the appeal fromthe final judgnent in the matrinonial action
woul d not have permtted defendants or substitute counsel for
plaintiff to address questions regarding the failure to trace
plaintiff’'s separate property into the marriage and to | ocate evidence
both proving plaintiff’s paynent of $315,000 on an outstandi ng note
and denonstrating that $60,000 of plaintiff’s pension nonies had been
transferred to a joint account to be shared with plaintiff’s former
wife. Finally, defendants will not be heard to contend that
plaintiff’s involvement with the preparation of the matrinonial action
for trial bars himfromraising those deficiencies. An attorney
generally is not permtted to shift to the client the |egal
responsibility that the attorney was hired to undertake because of his
or her superior know edge (see Northrop v Thorsen, 46 AD3d 780, 783).
I ndeed, it is well settled that “[a]n attorney has the responsibility
to investigate and prepare every phase of his [or her] client’s case”
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(Rosenstrauss v Jacobs & Jacobs, 56 AD3d 453, 453 [internal quotation
marks omtted]).

Finally, we have reviewed plaintiff’s remaining contentions and
conclude that they are without nerit.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Frank A.
Sedita, Jr., J.), entered January 22, 2010 in a personal injury
action. The order granted the notion of plaintiff for |leave to file
and serve an anended sunmmons and conpl aint nam ng |Iskalo Electric
Tower, LLC and |skal o Devel opnment Corp. as defendants in place of
| skal o Hol di ng Cor porati on.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Jefferson County [Hugh A
G lbert, J.], entered October 7, 2010) to review a determ nation of
respondent. The determ nation sustained a charge that petitioner had
vi ol ated Al coholic Beverage Control Law 8 128 and i nposed a civil
penal ty.

It is hereby ORDERED that the determ nation is unani nously
annulled on the | aw wi thout costs, the petition is granted and the
charge agai nst petitioner is dismssed.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determnation that it violated Al coholic Beverage
Control Law 8 128. Although this proceeding was inproperly
transferred to this Court pursuant to CPLR 7804 (g) because no
substantial evidence question is raised herein, we neverthel ess
consider the nmerits in the interest of judicial econonmy (see Matter of
La Rocco v Goord, 19 AD3d 1073; Matter of CVS Discount Lig. v New York
State Liqg. Auth., 207 AD2d 891, 892).

Petitioner is owned and operated by M chael Kinnie, who holds a
license fromrespondent for the sale of |iquor on petitioner’s
prem ses in the Village of Sackets Harbor (Village). Approximtely
three nonths after Kinnie was el ected nayor of the Village, respondent
charged petitioner with violating Al coholic Beverage Control Law 8§
128, alleging that Kinnie was “assigned duties directly relating to
t he operation or nmanagenent of the police departnent” in contravention
of the statute. After a hearing, the Admnistrative Law Judge (ALJ)
concl uded that respondent failed to sustain the charge. Respondent
directed a review of the ALJ's findings and alternate findings were
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i ssued. The “reviewer” for respondent concluded, inter alia, that

Al coholic Beverage Control Law 8§ 128 (2) precluded Kinnie from hol di ng
a liquor license because his duties included the operation or
managenent of the police departnent. Respondent adopted the alternate
findings, sustained the charge against petitioner and inposed a civil
penal ty of $5, 000.

We agree with petitioner that respondent’s determ nation
conflicts with the clear |anguage of Al coholic Beverage Control Law 8
128 (see generally Matter of Destiny USA Dev., LLC v New York State
Dept. of Envtl. Conservation, 63 AD3d 1568, 1569, |v denied 14 Ny3d
703). Pursuant to that statute, “it shall be unlawful for any police
comm ssioner, police inspector, captain, sergeant, roundsnan,
patrol man or other police official or subordinate of any police
departnment in the state, to be either directly or indirectly
interested in the manufacture or sale of alcoholic beverages or to
offer for sale, or recommend to any |licensee any al coholic beverages”
(8 128 [1]). The statute further provides that “[n]o elective village
of ficer shall be subject to the limtations set forth in subdivision
one of . . . section [128] unless such elective village officer shal
be assigned duties directly relating to the operation or managenent of
the police departnent” (8 128 [2]). Here, respondent determ ned that
Kinnie was in violation of section 128 (2) because his duties as
Vil l age Mayor included the operation and managenent of the police
departnment. That was error. The relevant question is whether Kinnie,
as the Village Mayor, falls within the class of persons set forth in
Al coholic Beverage Control Law 8 128 (1), i.e., whether he is a
“pol i ce comm ssioner, police inspector, captain, sergeant, roundsman,
patrol man or other police official or subordinate of any police
departnment in the state . . . .” W conclude that he does not fal
within that class of persons.

In support of its determ nation, respondent relied upon Village
Law former § 188, pursuant to which “[t]he mayor [of a village was an]

ex officio nmenber[] of the police departnment[] and [had] all the
powers conferred upon policenen by [fornmer] article [seven of the
Village Law]” (see Harrell v Goldin, 124 NYS2d 627, 629-630; 1970 Ops
Atty Gen 8). Wien the Village Law was recodified in 1972, however,
the Legislature repeal ed section 188 and enacted, inter alia, section
4-400 (see L 1972, ch 892, 88 1, 3). Pursuant to the recodified
Village Law, the village mayor is no |onger an ex officio menber of
the police departnent nor vested with all the powers conferred upon
the police (see 8§ 4-400; see also 1974 Ops Atty Gen 7).

| ndeed, in 1974, shortly after the recodification of the Village
Law, the Attorney General opined that a village mayor, if otherw se
qualified, was eligible to hold a liquor license (see 1974 Ops Atty
Gen 7). The Attorney General reasoned that the new y-anmended Vill age
Law “renoved all police status fromthe mayor . . . of a village” and
that the “adm nistrative responsibilities” set forth in Village Law 8
4-400 (1) (b) and (e) did not “fall within the purview of Al coholic
Beverage Control Law{] 8§ 128" (id. at 8). W find that reasoning
persuasive, particularly in light of the fact that it was “a
cont enporaneous interpretation” of the new y-enacted provisions of the
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Village Law (Matter of Knight-Ri dder Broadcasting v Greenberg, 70 Ny2ad
151, 158). W thus conclude that Kinnie was not a “police

comm ssioner . . . or other police official” within the neaning of

Al coholic Beverage Control Law 8 128 (1) and that he therefore was not
prohi bited fromholding a liquor license while serving as Vill age
Mayor (see 1974 Ops Atty CGen 7).

We therefore annul the determi nation, grant the petition and
di sm ss the charge against petitioner. 1In |light of our conclusion, we
need not address petitioner’s further contention that the civil
penalty is shocking to one’s sense of fairness.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Fam |y Court, Cattaraugus County
(M chael L. Nenno, J.), entered February 24, 2010 in a proceedi ng
pursuant to Fam |y Court Act article 6. The order dism ssed the
petition seeking visitation.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Petitioner father, who is incarcerated, appeals from
an order dismssing his petition seeking visitation with the parties’
children without a hearing. Although generally “ ‘[a] determ nation
of the [children’s] best interests should only be nmade after a ful
evidentiary hearing,” ” no such hearing is required where “ ‘there is
sufficient information before the court to enable it to undertake an
i ndependent conprehensive review of the [children’s] best interests’
(Matter of MIls v Sweeting, 278 AD2d 943, 944). Here, the father was
incarcerated for killing respondent nother’s boyfriend, and the
Attorney for the Child infornmed Famly Court at the initial appearance
that there was an order of protection in effect prohibiting the father
from having contact with his children for a period of 100 years. The
father was represented by counsel, who did not dispute the existence
of the order of protection. Under the circunstances of this case, we
conclude that the court properly dismssed the father’s visitation
petition without a hearing (see Matter of Amr J.-L., 57 AD3d 669, |v
di sm ssed 12 NY3d 905, rearg denied 13 NY3d 769). W reject the
father’s contention that he was denied effective assistance of counsel
(see generally Matter of Amanda T., 4 AD3d 846). In light of the
order of protection, there was nothing counsel could have done to
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obtain visitation for the father unless the order of protection was
vacated or nodified in crimnal court.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Famly Court, Oneida County (Joan E
Shkane, J.), entered Novenber 23, 2009 in a proceeding pursuant to
Famly Court Act article 10. The order, anong other things, adjudged
t hat respondent father had negl ected the subject child and ordered
that the subject child remain in the care and custody of petitioner.

It is hereby ORDERED that said appeal insofar as it concerned
di sposition is unani nmously dism ssed and the order is otherw se
affirmed w thout costs.

Menmor andum  Respondent father appeals froman order adjudicating
the child at issue in this appeal to be a neglected child. W agree
with the father that Famly Court erred in finding that the child was
negl ected based on his purported threats to renove the child fromthe
hospital, which he made during a tel ephone call to hospital staff.

The evi dence of those purported threats did not establish that the
child s “physical, nental or enotional condition . . . [was] in

i mm nent danger of becomng inpaired” (Famly & Act § 1012 [f] [i];
see Nichol son v Scoppetta, 3 NY3d 357, 369; see also Matter of Anna
F., 56 AD3d 1197, 1198; Matter of Casey N., 44 AD3d 861, 862). W
concl ude, however, that the court properly found that the father

negl ected the child based on his continued failure to address his
illegal drug use. The prior orders in this proceeding detail the
father’s long-standing inability or refusal to deal with his drug
usage (see Matter of Carlena B., 61 AD3d 752, |v denied 13 NY3d 703;
Matter of Douglas QQ, 273 AD2d 711, 713; see generally Matter of
Nassau County Dept. of Social Servs. v Denise J., 87 Ny2d 73, 78-80).
The court stated that it would take judicial notice of those prior
orders, and the father did not object (see Matter of Kayla J., 74 AD3d
1665, 1667-1668; Matter of Andrew U., 22 AD3d 926, 926-927; Matter of
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Cat herine KK., 280 AD2d 732, 734). Finally, the father’s appeal from
the order insofar as it concerned disposition is noot, inasnuch as
super sedi ng permanency orders have since been entered (see Matter of
Dustin B., 71 AD3d 1426; see also Matter of G ovanni K., 62 AD3d 1242,
| v denied 12 NY3d 715).

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court
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IN THE MATTER OF NORVAN E. CGREEN
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\% MEMORANDUM AND ORDER

JACQUELI NE BONTZOLAKES, RESPONDENT- APPELLANT.
(PROCEEDI NG NOS. 1 AND 3.)

I N THE MATTER OF JACQUELI NE BONTZOLAKES,
PETI TI ONER- APPELLANT,

Vv

NORMAN E. GREEN, RESPONDENT- RESPONDENT.
( PROCEEDI NG NO. 2.)

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT AND
PETI TI ONER- APPELLANT.

NORVAN E. GREEN, PETI TI ONER- RESPONDENT AND RESPONDENT- RESPONDENT PRO
SE.

MARY ANNE CONNELL, ATTORNEY FOR THE CHI LD, BUFFALO, FOR NYDAYA G

Appeal from an order of the Famly Court, Erie County (Rosalie
Bailey, J.), entered Cctober 7, 2009 in a proceedi ng pursuant to
Famly Court Act article 6. The order, anong other things, awarded
sol e custody of the parties’ child to petitioner Norman E. G een and
visitation to respondent Jacquel i ne Bont zol akes.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The nother of the child at issue, the respondent in
proceeding Nos. 1 and 3 and the petitioner in proceeding No. 2,
appeals froman order that, follow ng a hearing, granted the petitions
in proceeding Nos. 1 and 3. The father, by those petitions, alleged
that the nother violated the provisions of a prior order of custody
and visitation and sought to nodify that order by awardi ng himsole
custody of the parties’ daughter and granting visitation to the
nmother. Famly Court also denied the nother’s petition in proceeding
No. 2 seeking nodification of the visitation provisions of the prior
order. Contrary to the nother’s contention, the court properly
awar ded the father sole custody of the child (see Matter of Dubuque v
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Bremller, 79 AD3d 1743). “ ‘Generally, a court’s determ nation
regardi ng custody and visitation issues, based upon a first-hand
assessnment of the credibility of the witnesses after an evidentiary
hearing, is entitled to great weight and will not be set aside unless
it lacks an evidentiary basis in the record” ” (id. at 1744). W see
no basis to disturb the court’s determ nation

We have considered the nother’s remai ning contentions and
conclude that they are without nerit.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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IN THE MATTER OF MARGARET HARVEY,
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THOMAS BENEDI CT, RESPONDENT- APPELLANT.

D.J. &J.A C RANDO, ESQS., SYRACUSE (ELI ZABETH deV. MOELLER OF
COUNSEL), FOR RESPONDENT- APPELLANT.

Appeal froman order of the Famly Court, Cayuga County (Thonas
G Leone, J.), entered February 2, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order confirnmed the decision and
order of the Support Magistrate granting in part the petition seeking
a nodification of respondent’s child support obligation.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw wi thout costs and the matter is
remtted to Famly Court, Cayuga County, for further proceedings in
accordance with the followi ng Menorandum Petitioner nother comrenced
this proceedi ng seeking an order nodifying the child support
obl i gation of respondent father and directing himto contribute toward
t he paynent of coll ege expenses for the parties’ daughter. Follow ng
a hearing, Famly Court granted in part the petition, and the father
appealed. Famly Court Act 8§ 424-a (a) provides that, “in all child
support proceedings . . ., there shall be conmpul sory financial
di scl osure by both parties of their respective financial states .

" Pursuant to that statute, each party nust submt a sworn statenent
of net worth, as well as a recent pay stub, the nost recent state and
federal tax returns and a copy of his or her W2 statenent. The
statute further provides that “[n]o show ng of special circunstances
shall be required before such disclosure is ordered and such
di scl osure may not be waived by either party or by the court” (id.).
Here, neither party submtted a sworn statenment of net worth, and the
not her failed to submt a recent pay stub or her tax returns. W
therefore reverse the order and remt the matter to Famly Court for a
new hearing on the petition following the parties’ conpliance with the
financial disclosure requirenents of section 424-a (a).

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court
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JAMES HI GH, RESPONDENT- APPELLANT.

DAVI SON LAW CFFI CE, PLLC, CANANDAI GUA (MARK C. DAVI SON OF COUNSEL),
FOR RESPONDENT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Thonas
M Van Strydonck, J.), entered April 2, 2009 in a proceedi ng pursuant
to Mental Hygiene Law article 10. The order commtted respondent to a
secure treatnent facility.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order determ ning that he
i s a dangerous sex offender requiring confinenment pursuant to Mental
Hygi ene Law article 10 and committing himto a secure treatnent
facility. W conclude that petitioner net its burden of establishing
by cl ear and convi nci ng evidence that respondent suffers froma nental
abnormality (see Matter of State of New York v Farnsworth, 75 AD3d 14,
29- 30, appeal dismissed 15 NY3d 848; see generally § 10.03 [i]). W
further conclude that the jury’'s determ nation with respect to the
i ssue of nental abnormality is entitled to great deference because the
jury had the best opportunity to evaluate the weight and credibility
of conflicting expert testinony (see Matter of State of New York v
Donald N., 63 AD3d 1391, 1394). Petitioner also established by clear
and convinci ng evidence that respondent has such an inability to
control his behavior that he “is likely to be a danger to others and
to commt sex offenses if not confined” (& 10.07 [f]). Thus, it
cannot be said that Suprene Court erred in determ ning that respondent
requi red confinenent and should be commtted to a secure treatnent
facility (see id.). Respondent’s contention that the court erred in
permtting testinony during the disposition hearing wwth respect to
the use of the STATIC-99 tool is not preserved for our review (see
generally CPLR 4017; CPLR 5501 [a] [3]) and, in any event, his
chall enge to that testinony goes to the weight thereof rather than its
adm ssibility (see Matter of State of New York v Fox, 79 AD3d 1782,
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1784; see also Matter of State of New York v Tinothy JJ., 70 AD3d
1138, 1140-1142).

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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\% MEMORANDUM AND ORDER
BUFFALO GENERAL HOSPI TAL @ DEACONESS SKI LLED

NURSI NG FACI LI TY DI VI SI ON AND KALEI DA HEALTH
DEFENDANTS- APPELLANTS.

DAMON MOREY LLP, BUFFALO (MEGHANN N. ROEHL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

BROAN CHI ARl LLP, LANCASTER (THERESA M WALSH COF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Gerald J.
Whal en, J.), entered March 16, 2010 in a wongful death action. The
order denied the notion of defendants for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
dism ssing the first and second causes of action except insofar as
they all ege ordinary negligence on the part of defendants and as
nodi fied the order is affirnmed without costs in accordance with the
foll owi ng Menorandum Plaintiff, as admnistratrix of the estate of
her husband (decedent), commenced this action seeking damages for his
wrongful death. Decedent was a resident of a nursing home owned and
operated by defendants when he died at age 68 while eating dinner at
the facility. Decedent suffered fromseveral ailnents, including
al cohol -rel ated denentia and conplications froma stroke, which |eft
hi m unabl e to speak and with difficulty in swallowi ng. The care plan
in effect for decedent at the tinme of his death called for himto be
supervised while eating. According to plaintiff, decedent died as a
result of choking on food during dinner. Follow ng discovery,
def endants noved for sunmmary judgnment dism ssing the conplaint on the
grounds that the causes of action sound in nedical mal practice rather
than in ordinary negligence and that defendants established that the
care they provided to decedent did not deviate fromthe accepted
standard of nedical care. Suprene Court denied the notion. W note
at the outset that, in noving for sunmary judgnent, defendants did not
address the third cause of action, which alleges the violation of
specified sections of the Public Health Law. W therefore do not
address that cause of action either.
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We agree with defendants that the conplaint, as anplified by the
bill of particulars, alleges several clainms sounding in nedical
mal practice and that the court erred in denying their notion with
respect to those clainms. W therefore nodify the order accordingly.
For instance, the conplaint, as anplified by the bill of particulars,
al l eges that defendants failed to “enact and foll ow an appropriate
care plan” for decedent, failed to “change and/or adjust [decedent’s]
care plan,” failed to “update and follow an appropriate plan of care
pursuant to a conprehensive assessnent,” failed to “provide adequate
staffing,” and failed to “provide adequate services to nmaintain
[ decedent’ s] physical well-being.” Those clainms “sound in nedical
mal practi ce because they chall enge the [nursing hone’ s] assessnent of
[ decedent’ s] need for supervision” (Snee v Sisters of Charity Hosp. of
Buf fal o, 210 AD2d 966, 967). W further agree with defendants that
they met their initial burden on the notion with respect to those
clainms of nedical mal practice by submtting the affidavit of their
expert physician, who averred that defendants did not deviate fromthe
accepted standard of nedical care in the treatnment and assessnent of
decedent (see Elliot v Long Is. Hone, Ltd., 12 AD3d 481, 482), and
plaintiff failed to raise a triable issue of fact in opposition (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). Even
assum ng, arguendo, that a registered nurse is qualified to render a
medi cal opinion with respect to the relevant standard of care (cf.
Elliot, 12 AD3d at 482), we conclude that the affidavit of a
regi stered nurse subnmtted by plaintiff in opposition to the notion is
insufficient to raise a triable issue of fact (see Sel nensberger v
Kal ei da Heal th, 45 AD3d 1435, 1436).

We concl ude, however, that the court properly denied the notion
with respect to the remaining clains, which sound in ordinary
negl i gence i nasmuch as they are based on allegations that defendants’
enpl oyees failed to carry out the directions of the physicians
responsi bl e for decedent’s care plan (see Fields v Sisters of Charity
Hosp., 275 AD2d 1004). The conplaint, as anplified by the bill of
particulars, alleges that defendants failed to provide proper
supervi sion and assi stance to decedent at dinner on the night in
question, thus causing himto choke to death, and that they failed to
follow their own “aspiration precautions” for the nursing hone
residents. Although defendants nmet their initial burden of
establishing that their enployees adequately supervised decedent while
he was eating, we conclude that plaintiff raised a triable issue of
fact sufficient to defeat the notion (see generally Zuckerman, 49 Ny2d
at 562). In opposition to the notion, plaintiff submtted, inter
alia, an incident report signed by the nursing hone floor manager
stating that the certified nursing assistant assigned to supervise
decedent at dinner was passing trays in the dining roomwhen the
i nci dent occurred.

W reject defendants’ alternative contention that the court erred
in denying its notion because decedent died of natural causes while he
happened to be eating. Even assum ng, arguendo, that defendants net
their initial burden of establishing that decedent died of a heart
attack or a stroke, we conclude that the evidence submtted by
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plaintiff in opposition to the notion is sufficient to raise a triable
i ssue of fact whether decedent choked to death. Indeed, the nedical
records submtted by plaintiff indicate that one of the paranedi cs who
attenpted to resuscitate decedent renoved | arge pieces of food from
his trachea, and one of defendants’ enployees testified that decedent
appeared to be choking and that several other enployees attenpted the
Hei m i ch Maneuver.

Patricia L. Mrrgan

Entered: April 1, 2011
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered April 25, 2007. The judgnent convicted defendant, upon
a jury verdict, of sodony in the first degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
reversed as a matter of discretion in the interest of justice and on
the law and a new trial is granted.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of two counts of sodony in the first degree (Pena
Law former 8 130.50 [1], [3]). The victim who was 12 years old at
the tinme of the trial, testified that the conduct at issue occurred
six years earlier, during a period in which he lived with defendant
for approximately four nonths. The victimtestified that, after the
sodony occurred, defendant physically abused hi mby punching and
ki cking him slamrm ng himagainst a wall and threatening him and
throwi ng hi mdown the stairs. The victimdisclosed the conduct at
issue five years after it occurred. 1In his testinony at trial,
def endant deni ed that the conduct occurred, and he denied that he had
physi cal |y abused the victim

We reject defendant’s contention that County Court erred in
allowing the victimto testify that defendant had physically abused
hi m on one occasion prior to the date of the conduct at issue. That
Mol i neux evidence was relevant to establish the elenent of forcible
conmpul sion (see People v Cook, 93 Ny2d 840, 841), and to explain the
victims delay in reporting the abuse (see People v Bennett, 52 AD3d
1185, 1187, |v denied 11 NY3d 734). Although the court agreed with
def endant that the evidence was “incredibly prejudicial,” the court
nevert hel ess properly bal anced the probative val ue of the evidence
against its potential for prejudice to defendant (see People v Al vino,
71 NY2d 233, 242; People v Msley, 55 AD3d 1371, |v denied 11 NY3d
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856) .

We agree with defendant, however, that the court erred in failing
toissue a limting instruction to the jury when the evi dence was
adm tted and during the final jury charge, to mnimze the prejudicial
effect of the adm ssion of the evidence (see People v G eene, 306 AD2d
639, 642-643, |v denied 100 Ny2d 594). Wile defendant failed to
preserve his contention for our review (see People v Sommerville, 30
AD3d 1093, 1094-1095), we neverthel ess exercise our power to review it
as a matter of discretion in the interest of justice (see CPL 470.15
[6] [a]). “In a case such as this, where the finding of guilt rests
squarely on the jury s assessnent of the credibility of the victimand
def endant, we cannot say that the error was harm ess and did not
affect the jury s verdict” (G eene, 306 AD2d at 643; see generally
People v Crimmi ns, 36 Ny2d 230, 241-242; cf. Mosley, 55 AD3d at 1372).
We therefore agree with defendant that, under the circunstances of
this case, he was denied a fair trial based on the court’s failure to
give alimting instruction, and we thus reverse the judgnent and
grant a new trial (see Geene, 306 AD2d at 643).

Finally, defendant contends that the prosecutor engaged in
m sconduct during the trial. Defendant failed to preserve for our
review his contention with respect to many of the instances of
prosecutorial m sconduct (see People v Scission, 60 AD3d 1391, 1392,
v denied 12 NY3d 859, rearg denied 13 NY3d 749), and we need not
determ ne whether he was denied a fair trial based on the alleged
i nstances that are preserved for our review inasmuch as we are
granting a new trial in any event (cf. People v M| czakowskyj, 73 AD3d
1453, 1454, |v denied 15 NY3d 754; People v Mdtt, 94 AD2d 415, 418-
419). Nonetheless, we note that the prosecutor inproperly questioned
def endant on cross-exam nation regarding, e.g., the fact that he
i npregnated three wonen within a short anount of tine and his failure
to pay child support (see People v Reid, 281 AD2d 986, |v denied 96
NY2d 923). Defendants “may be cross-exam ned with respect to prior
conduct that affects their credibility” (People v Brazeau, 304 AD2d
254, 256 [internal quotation marks omtted], |v denied 100 Ny2d 579;
see People v Wal ker, 83 Ny2d 455, 461), but “persistent questioning of
a defendant on collateral matters which tends to inmpugn his [or her]
character w thout being probative of the crime charged constitutes
i nproper and prejudicial cross-exam nation” (People v Hi cks, 102 AD2d
173, 182; see Peopl e v Bhupsingh, 297 AD2d 386, 387-388). The
prosecutor also inproperly attenpted to refresh the recollection of
def endant during cross-exam nation when in fact she was attenpting to
pl ace the contents of a certain docunent in evidence that otherw se
was i nadm ssi ble (see People v Carrion, 277 AD2d 480, 481, |v denied
96 Ny2d 757; People v Kellogg, 210 AD2d 912, 913-914, |v denied 86
Ny2d 737). Finally, the prosecutor remarked during summation that the
victimwas “so cute” and the “npbst conscientious, respectful kid [she
had] ever seen.” Such remarks inproperly appealed to the synpathy of
the jury (see People v Ballerstein, 52 AD3d 1192, 1194; People v
Bow e, 200 AD2d 511, 512-513, |v denied 83 Ny2d 869, 877), and
i nproperly vouched for the credibility of the victim(see People v
Moye, 12 NY3d 743; Ballerstein, 52 AD3d at 1194). W thus take this
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much to convict as it is to achieve a just result’ ” (People v Bail ey,

58 Ny2d 272, 277), and that she is “charged with the responsibility of
presenting conpetent evidence fairly and tenperately, not to get a
conviction at all costs” (Mtt, 94 AD2d at 418; see Bhupsi ngh, 297
AD2d at 388).

Al'l concur except Scubpber, P.J., and Scoviers, J., who dissent and
vote to affirmin the foll ow ng Menorandum We agree with the
majority that County Court properly exercised its discretion in
allowing the victimto testify that defendant had physically abused
hi m on one occasion prior to the sexual assault that is the basis for
defendant’s conviction of two counts of sodonmy in the first degree
(Penal Law forner 8 130.50 [1], [3]), one count of which is based on
the age of the victim W also agree that the court erred in failing
togive alimting instruction to the jury at the tine the evidence
was offered and during the final jury charge, to mnim ze whatever
prejudi ce may have resulted fromthe adm ssion of that testinony. W
neverthel ess respectfully disagree with the magjority that reversal is
warranted. First, as the nmgjority acknow edges, defendant failed to
preserve this issue for our review (see People v Wight, 5 AD3d 873,
876, |v denied 3 NY3d 651; People v WIlliams, 241 AD2d 911, |v denied
91 Ny2d 837), and we cannot agree with the majority that we should
exerci se our power to address the issue as a matter of discretion in
the interest of justice (see CPL 470.15 [6] [a]). Second, even
assum ng, arguendo, that defendant preserved the issue for our review,
we conclude that the court’s error is harm ess (see generally People v
Crimm ns, 36 Ny2d 230, 241-242). W therefore vote to affirm

The victimtestified that, before commtting the sexual assault,
defendant tied himto the bed and pl aced duct tape over his nouth.
After commtting the sexual assault, defendant grabbed the six-year-
old victimby the neck, slamed hi magainst the wall, kicked him and
threatened to kill both the victimand the victimis famly if he
reported what had happened. He then threw the victimdown the stairs,
foll owed himdown the stairs, kicked himagain, and left the
apartnment. Thus, even if we were to exercise our power to reviewthis
issue as a matter of discretion in the interest of justice, we
conclude that the victinmis testinony, together with the evidence
regarding the victims behavior in the period that foll owed the sexual
assault, constitutes overwhel m ng evidence of defendant’s guilt and
that there is not a significant probability that defendant woul d have
been acquitted if the court had given the appropriate limting
instruction with respect to the incident of physical abuse that
preceded the sexual assault (see id.).

W note with respect to the |ack of preservation that, although
def endant objected to the victims testinony regarding the incident of
physi cal abuse that occurred prior to the sexual assault, he failed to
request a limting instruction either at the tine of the testinony or
to request that such an instruction be included in the court’s jury
charge, nor did he object to the lack of a limting instruction in the
court’s charge (see CPL 470.05 [2]; Wight, 5 AD3d at 876; see
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general ly People v Scission, 60 AD3d 1391, 1392, |Iv denied 12 Ny3d
859, rearg denied 13 NY3d 749). Inasnmuch as defendant had vari ous
opportunities in which to request a limting instruction or to object
to the absence of such an instruction, thus affording the court the
opportunity to rectify the error, we conclude that the | ack of
preservation renders the court’s error a particularly inappropriate
ground on which to grant a newtrial as a matter of discretion in the
interest of justice. In addition, with respect to harml ess error

anal ysis, although the credibility of the victimand defendant was
certainly a key issue at trial, we disagree with the majority that the
jury’ s verdict was based solely on its assessnent of the credibility
of those witnesses. The People also presented the testinony of the
victims grandnother and that of an expert that denonstrated, inter
alia, that the victinms behavior following the attack and his delay in
reveal ing the assault to others were consistent wth the behavior of a
child who had been sexually assaulted.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

292

CA 10-00141
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND GREEN, JJ.

FRANK G CYZONBKI
PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

WLLIAM J. ELKOVITCH D.D.S.,
DEFENDANT- APPELLANT.

HANCOCK & ESTABROOK, LLP, SYRACUSE (ALAN J. PI ERCE OF COUNSEL), FOR
DEFENDANT- APPELLANT.

COTE & VAN DYKE, LLP, SYRACUSE (JOSEPH S. COTE, 111, OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Cayuga County (David
M chael Barry, J.), entered January 4, 2010 in a dental nmal practice
action. The order denied the respective notions of the parties for
sumary j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Suprene Court properly denied defendant’s notion for
sumary judgnent dismssing the conplaint in this dental mal practice
action. In support of the notion, defendant submtted his own
deposition as well as the deposition of plaintiff, which present
differing versions of the synptons allegedly presented by plaintiff at
an August 11, 2003 exam nation. Moreover, the experts who submtted
affidavits on behal f of defendant address the issue of alleged
mal practi ce based on defendant’s description of the synptons presented
by plaintiff, without taking into account plaintiff’s version of his
synptonms. As defendant correctly concedes in his brief on appeal, the
nature of plaintiff’s synptons is central to the issue of whether
def endant properly diagnosed plaintiff’s disease or referred himto a
specialist in atinely fashion. Thus, defendant is not entitled to
sumary judgnent dism ssing the conplaint at this juncture of the
litigation (see Fagan v Panchal, 77 AD3d 705; Padilla v
Verczky-Porter, 66 AD3d 1481, 1482-1483; WMatter of Kreinheder v
WthiamLeitch, 66 AD3d 1485). Finally, we note that plaintiff’s
cross appeal fromthe order insofar as it denied his cross notion for
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aruling inlimne and for partial summary judgnent was deened
abandoned and di sm ssed pursuant to 22 NYCRR 1000.12 (b).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

302

KA 09- 02537
PRESENT: SM TH, J.P., FAHEY, CARNI, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

CAMERON K. STRASSER, DEFENDANT- APPELLANT.

ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR DEFENDANT- APPELLANT.

DAVID W FOLEY, DI STRICT ATTORNEY, MAYVILLE (LAURIE M BECKERI NK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Chautauqua County Court (John T.
Ward, J.), rendered June 25, 2007. The judgnment convicted defendant,
upon his plea of guilty, of burglary in the third degree (five
counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of five counts of burglary in the third degree
(Penal Law 8§ 140.20). W reject defendant’s contention that County
Court erred in failing to conduct an evidentiary hearing before
denying his notion to wthdraw his plea. The court afforded defendant
the requisite “reasonabl e opportunity to present his contentions” in
support of that notion (People v Tinsley, 35 Ny2d 926, 927; see Peopl e
v Irvine, 42 AD3d 949, Iv denied 9 NY3d 962), and the court did not
abuse its discretion in concluding that no further inquiry was
necessary. Defendant’s contention that the plea was coerced by
def ense counsel is belied by his statenents during the plea colloquy
that no one forced himto plead guilty and that he was satisfied with
the representati on of defense counsel (see Irvine, 42 AD3d 949; People
v Nichols, 21 AD3d 1273, 1274, |v denied 6 NY3d 757). W reject
defendant’s further contention that the court erred in refusing to
assi gn new counsel for the notion to withdraw his plea, inasnuch as
the record does not denonstrate that defense counsel took a position
adverse to defendant (see People v McKoy, 60 AD3d 1374, 1374-1375, |lv
denied 12 NY3d 856), or that he coerced defendant into pleading guilty
(cf. People v Uloa, 300 AD2d 60, 61-62).

Entered: April 1, 2011 Patricia L. Mrgan
Clerk of the Court
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IN THE MATTER OF TUMARI O B., JR

ONONDAGA COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

VALERI E L., RESPONDENT- APPELLANT.

KELLY M CORBETT, FAYETTEVILLE, FOR RESPONDENT- APPELLANT.

GORDON J. CUFFY, COUNTY ATTORNEY, SYRACUSE ( MARY FAHEY OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

THEODORE W STENUF, ATTORNEY FOR THE CH LD, M NOA, FOR TUVARI O B., JR

Appeal from an order of the Famly Court, Onondaga County (Martha
E. Mulroy, J.), entered March 30, 2010 in a proceedi ng pursuant to
Social Services Law 8 384-b. The order, anong other things,
term nated respondent’s parental rights.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified in the interest of justice by remtting the
matter to Fam |y Court, Onondaga County, for further proceedings in
accordance wth the nmenorandum and as nodified the order is affirned
wi t hout costs.

Menor andum  Respondent not her appeals from an order term nating
her parental rights with respect to her son based on a finding of
per manent negl ect and granting custody and guardi anship of the child
to petitioner. W reject the nother’s contention that Famly Court
abused its discretion in refusing to enter a suspended judgnment (see
Matter of Elijah D., 74 AD3d 1846). The record supports the court’s
determ nation that the best interests of the child would be served by
freeing the child for adoption by the foster parents, who have cared
for the child since birth (see Matter of Shirley A'S., 81 AD3d 1471).
“Freeing the child for adoption provided himw th prospects for
per manency and sonme sense of the stability he deserved, rather than
t he perpetual |inbo caused by unfulfilled hopes of returning to [the
not her’ s] care” (Matter of Raine QQ, 51 AD3d 1106, 1107, |v denied 10
NY3d 717; see Matter of Mkia H, 78 AD3d 1575, |v dism ssed in part
and denied in part 16 NY3d 760).

We concl ude, however, that the matter should be remtted for the
court to determne, followng a further hearing if necessary, whether
post-term nation visitation between the nother and child would be in
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the child s best interests (see Matter of Seth M, 66 AD3d 1448, |v
deni ed 13 NY3d 922; Matter of Josh M, 61 AD3d 1366; Matter of Bert
M, 50 AD3d 1509, 1511, |v denied 11 NY3d 704). Although the nother
raises this issue for the first tine on appeal, we neverthel ess
address it in the interest of justice. W note that the adoptive
parents appear to support such visitation, as does the Attorney for
the Child. 1In fact, the adoptive parents currently arrange for
regul ar visits between the nother and one of her daughters, who was
al so adopted by them and thus it nmay be in the best interests of the
subject child to participate in those visits as well.

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court
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BURKE, ALBRI GHT, HARTER & RZEPKA, LLP AND
BURKE, ALBRI GHT, HARTER & REDDY, LLP
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER
ROBERT H. SILLS AND AUDREY ELAI NE SILLS, AS

CO- EXECUTORS OF THE ESTATE OF ANGELI NE V.
SILLS, DECEASED, DEFENDANTS- RESPONDENTS.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (JENNI FER L. NUHFER OF
COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

GATES & ADAMS, P.C., ROCHESTER (M CHAEL STEI NBERG OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (David
M chael Barry, J.), entered April 12, 2010. The order, anong ot her
things, denied in part plaintiffs’ notion for partial sunmmary
j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiffs comrenced this action to recover fees for
| egal services rendered to defendants’ deceased nother (decedent), and
def endants asserted counterclainms for, inter alia, |egal malpractice.
Fol | owi ng di scovery, plaintiffs noved for partial summary judgnment
di sm ssing the countercl ainms, and defendants cross-noved for |eave to
serve a second anended answer asserting additional counterclains for
fraud and breach of fiduciary duty. Plaintiffs contend that Suprene
Court erred in denying that part of their notion with respect to the
| egal mal practice counterclai mbecause the only evidence establishing
such a counterclaimconsists of the audio and video recordings of
decedent, which are inadm ssible under the Dead Man’s Statute (CPLR
4519). W reject that contention inasmuch as plaintiffs “cannot
establish [their] entitlenent to summary judgnent dism ssing [that
counterclaim by pointing to alleged gaps in the [defendants’] proof”
(Tully v Anderson’s Frozen Custard, Inc. [appeal No. 2], 77 AD3d 1474,
1475). In any event, we note that CPLR 4519 bars only testinony of
communi cations with a decedent that are offered “agai nst the executor,
adm ni strator or survivor of the deceased person” (enphasis added)
and, here, the video and audi o recordi ngs of decedent would be offered
by defendants as co-executors of decedent’s estate in support of their
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counterclains. In addition, those recordings are adm ssible “as
evi dence of the decedent’s testanentary capacity” (Matter of Burack,
201 AD2d 561, 561).

W reject plaintiffs’ further contention that the court erred in
granting the cross notion. Contrary to plaintiffs’ contention, the
proposed counterclains for fraud and breach of fiduciary duty are not
duplicative of the | egal nmal practice counterclaim The proposed
counterclains are based on allegations that plaintiffs intended to
decei ve decedent, whereas the “legal mal practice [counterclaim is
based on negligent conduct” (Mormann v Perini & Hoerger, 65 AD3d
1106, 1108). We reject plaintiffs’ further contention that defendants
failed to support the proposed counterclains with adm ssi bl e evidence.
“ ‘[L]eave to anmend a pl eading should be freely granted in the absence
of prejudice to the nonnoving party where the anmendnent is not
patently lacking in nerit . . ., and the decision whether to grant
|l eave to anend a [pleading] is commtted to the sound discretion of
the court’ " (Palaszynski v Mattice, 78 AD3d 1528, 1528). Here, the
evi dence subm tted by defendants in support of the cross notion
establishes that the proposed counterclains are not patently |acking
in nmerit.

We have reviewed plaintiffs’ remaining contentions and concl ude
that they are without nerit.

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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DANI EL E. &ZI MEK AND NANCY J. ZI MEK
PLAI NTI FFS- RESPONDENTS- APPELLANTS,
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HCLI DAY VALLEY, INC., WN SUM SKI CORP., AND
SODEXHO, | NC., DEFENDANTS- APPELLANTS- RESPONDENTS

DAMON MOREY LLP, BUFFALO (STEVEN M ZWEI G OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS HOLI DAY VALLEY, I NC. AND W N- SUM SK
CORP.

AHMUTY, DEMERS & MCVANUS, ALBERTSON (ERIN D. ROACH COF COUNSEL), FOR
DEFENDANT- APPELLANT- RESPONDENT SCDEXHO, | NC

FESSENDEN, LAUMER & DEANGELO, JAMESTOMN (J. KEVIN LAUMER OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS- APPELLANTS.

Appeal s and cross appeal froman order of the Suprene Court,
Chaut auqua County (Janmes H. Dillon, J.), entered January 6, 2010 in a
personal injury action. The order granted in part the notions of
defendants for summary judgnent by dism ssing plaintiffs’ Labor Law 8
241 (6) cause of action and denied the cross notion of plaintiffs for
partial summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of the notion of
def endant Sodexho, Inc. seeking sunmary judgnment di sm ssing the Labor
Law 8§ 200 and comon-| aw negligence clains against it and di sm ssing
those clains against it and as nodified the order is affirmed w thout
costs.

Menorandum  Plaintiffs commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries allegedly sustained by
Daniel E. Ozinek (plaintiff) when he fell froma |adder while working
on a commercial freezer at a ski resort owned and operated by Holiday
Vall ey, Inc. and Wn-Sum Ski Corp. (collectively, Wn-Sum defendants).
The freezer was operated by defendant Sodexho, Inc. (Sodexho).
Plaintiffs asserted, inter alia, clainms for violations of Labor Law 88
200, 240 (1) and 8 241 (6) and common-| aw negligence. The W n-Sum
def endants and Sodexho filed separate notions for summary judgnent
di sm ssing the anended conpl ai nt agai nst them and for sunmary judgnent
on their respective cross clains for indemification. Plaintiffs
cross-nmoved for partial summary judgnent on liability with respect to
the Labor Law 8 240 (1) claim Suprenme Court granted those parts of
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the notions of the Wn-Sum def endants and Sodexho for sunmary judgnment
di sm ssing the Labor Law § 241 (6) claimagainst them and denied
plaintiffs’ cross notion.

Wth respect to the appeals of the Wn-Sum def endants and Sodexho
and plaintiffs’ cross appeal, we conclude that Suprene Court properly
denied the notions and cross notion with respect to the Labor Law §
240 (1) claim Initially, we agree with plaintiffs that they net
their initial burden on the cross notion of establishing that
plaintiff was engaged in repair work that is covered under the
statute. As defendants correctly note, “[i]t is well settled that the
statute does not apply to routine maintenance in a non-construction,
non-renovation context” (Koch v E.C H Holding Corp., 248 AD2d 510,
511, Iv denied 92 Ny2d 811; see Jehle v Adans Hotel Assoc., 264 AD2d
354, 355; Howe v 1660 Grand Is. Blvd., 209 AD2d 934, |v denied 85 Ny2d
803). “Where a person is investigating a malfunction, however,
efforts in furtherance of that investigation are protected activities
under Labor Law 8 240 (1)” (Short v Durez Div.-Hooker Chens. & Plastic
Corp., 280 AD2d 972, 973; see Craft v Cark Trading Corp., 257 AD2d
886, 887). “Here, plaintiff was injured while ‘troubl eshooting an
uncommon [freezer] mal function, which is a protected activity under
[the statute]” (Pieri v B& Wl ch Assoc., 74 AD3d 1727, 1729), and “no
vi abl e i ssue has arisen challenging the characterization of
plaintiff’s work” (Craft, 257 AD2d at 887).

We further conclude, however, that defendants raised a triable
i ssue of fact whether plaintiff’'s actions were the sole proximate
cause of his injuries. Plaintiffs submtted, inter alia, the
deposition testinony of plaintiff, who testified that he fell to the
ground when the | adder on which he was standing slid out from under
him thereby establishing that the |adder failed to provide “proper
protection” pursuant to Labor Law 8 240 (1) (see Dowing v McC oskey
Community Services Corp., 45 AD3d 1232, 1233; Blair v Cristani, 296
AD2d 471). Defendants, however, raised a triable issue of fact by
submtting the affidavit of a witness who averred that plaintiff
admtted that “he fell because he m ssed [the | adder] while descendi ng
[fromthe area in which he was working] and [that the w tness] saw the
| adder standing erect after plaintiff fell” (Hamll v Mitual of Am
Inv. Corp., 79 AD3d 478, 479; see Antenucci v Three Dogs, LLC, 41 AD3d
205; Arigo v Spencer, 39 AD3d 1143, 1144-1145; Anderson v Schul / Mar
Constr. Corp., 212 AD2d 493).

W agree with Sodexho on its appeal that the court erred in
denying those parts of its notion for summary judgnment di sm ssing the
Labor Law 8 200 and common-| aw negligence clainms against it, and we
therefore nodify the order accordingly. It is well settled that,
unli ke other sections of the Labor Law, “section 200 is a codification
of the common-|aw duty inposed upon an owner or general contractor to
mai ntain a safe construction site” (Rizzuto v L. A Wnger Contr. Co.,
91 Ny2d 343, 352; see Conmes v New York State Elec. & Gas Corp., 82
Ny2d 876, 877). Thus, where, as here, “a plaintiff’s injuries stem
not fromthe manner in which the work was being perfornmed[] but,
rather, from a dangerous condition on the prem ses, [an owner or]
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general contractor may be liable in common-| aw negligence and under
Labor Law 8 200 if it has control over the work site and actual or
constructive notice of the dangerous condition” (Keating v Nanuet Bd.
of Educ., 40 AD3d 706, 708; see Lane v Fratello Constr. Co., 52 AD3d
575). Defendants, as the parties seeking summary judgnent di sm ssing
those clains, were required to “establish as a matter of |aw that they
did not exercise any supervisory control over the general condition of
the prem ses or that they neither created nor had actual or
constructive notice of the dangerous condition on the prem ses” (Perry
v City of Syracuse Indus. Dev. Agency, 283 AD2d 1017, 1017; see
generally Hennard v Boyce, 6 AD3d 1132, 1133). Sodexho net its
initial burden by establishing that it did not control the prem ses
upon which the accident occurred, and plaintiffs failed to raise a
triable issue of fact with respect to Sodexho's all eged control (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562).

We further conclude, however, that the court properly denied
those parts of the notion of the Wn-Sum defendants for sunmary
judgnent dism ssing the Labor Law 8§ 200 and conmmon-| aw negl i gence
clainms against them It is undisputed that the Wn-Sum def endants
controlled the prem ses upon which the accident occurred, and they
“failed to neet their burden of establishing in support of their
notion that they had no constructive notice of the condition, i.e.,
they failed to establish as a matter of |law that the condition was not
vi si bl e and apparent or that it had not existed for a sufficient
Il ength of tinme before the accident to permt [the Wn-Sum defendants
or their enployees to discover and renedy it” (Finger v Cortese, 28
AD3d 1089, 1091; see generally Merrill v Falleti Mtors, Inc., 8 AD3d
1055; cf. Gl bert v Evangelical Lutheran Church in Am, 43 AD3d 1287
1288, Iv denied 9 NY3d 815).

We have considered the remai ning contentions of the parties and
conclude that they are without merit.

Patricia L. Morgan

Entered: April 1, 2011
Cerk of the Court
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BOY SCOUTS OF AMERI CA,
PLAI NT1 FF- RESPONDENT- APPELLANT,
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CAYUGA COUNTY COUNCI L NO. 366, BOY SCOUTS OF
AMERI CA, CAYUGA YOUTH TRUST, M CHAEL FERROG
WALTER LOWNE, CHARLES BOULEY, JR, AND DONALD
GRI LLO, DEFENDANTS- APPELLANTS- RESPONDENTS.

H SCOCK & BARCLAY, LLP, SYRACUSE (ANGELA C. W NFI ELD OF COUNSEL), FOR
DEFENDANTS- APPELLANTS- RESPONDENTS.

BOND, SCHCENECK & KING PLLC, SYRACUSE (S. PAUL BATTAGLI A OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court,
Cayuga County (Ann Marie Taddeo, J.), entered Decenber 29, 2009. The
order, inter alia, granted in part the notion of plaintiff for summary
j udgnent .

It is hereby ORDERED that the order so appealed fromis
unani nously vacated on the law without costs and the matter is
remtted to Suprene Court, Cayuga County, for further proceedi ngs
pursuant to N-PCL 511.

Menmor andum  Def endants appeal and plaintiff cross-appeals from
an order that, inter alia, granted that part of plaintiff’'s notion for
summary judgnment seeking an order directing defendants to turn over to
plaintiff the property of defendant Cayuga County Council No. 366, Boy
Scouts of Anmerica (hereafter, Cayuga Council), including property that
had previously been transferred by the Cayuga Council to defendant
Cayuga Youth Trust. W agree with defendants on their appeal that
Suprene Court erred in ordering a transfer of substantially all of the
Cayuga Council’s property to plaintiff wthout first providing the
requisite notice to the Attorney General (see generally Wggs v
WIllianms, 36 AD3d 570; St. Andrey Bulgarian E. Othodox Cathedral
Church v Bosakov, 272 AD2d 55). Were, as here, a Type B corporation
pursuant to NNPCL 201 (b) is disposing of substantially all of its
assets, the disposition requires judicial approval (see N-PCL 510 [a]
[3]). N PCL 511 sets forth the procedure for obtaining judicial
approval and requires that the court, upon receiving a petition for
approval of a disposition, “shall direct that a m nimum of [15]
days[’] notice be given by mail or in person to the [A]Jttorney
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[§eneral” (NNPCL 511 [Db] [enphasis added]). Here, the record
establishes that no such notice was provided to the Attorney Ceneral.
We therefore vacate the order and remt the matter to Suprene Court
for further proceedings in accordance with NNPCL 511. In view of our
determ nation, we do not address plaintiff’'s cross appeal.

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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FRANK MCGUI RE, ET AL., PLAI NTI FFS,
AND MCGUI RE CHI LDREN, LLC,
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W LLI AM L. HUNTRESS, ACQUEST HOLDI NGS, | NC.,
ACQUEST DEVELOPMENT, LLC, ACQUEST GOVERNVENT
HOLDI NGS OPP, LLC, ACQUEST GOVERNVENT HOLDI NGS,
U S. GEOLOGI CAL, LLC, AND LI NCOLN PARK

ASSOCI ATES, LLC, DEFENDANTS- APPELLANTS.
(APPEAL NO. 1.)

HAGERTY & BRADY, BUFFALO (M CHAEL A. BRADY OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

MATTAR, D AGOSTI NO & GOTTLI EB, LLP, BUFFALO (KRI STA GOTTLI EB OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered Novenber 10, 2009. The order granted in part and
denied in part defendants’ notion for a trial order of dism ssal
pursuant to CPLR 4401.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988;
Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567; see
al so CPLR 5501 [a] [1]).

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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W LLI AM L. HUNTRESS, ACQUEST HOLDI NGS, | NC.,
ACQUEST DEVELOPMENT, LLC, ACQUEST GOVERNVENT
HOLDI NGS OPP, LLC, ACQUEST GOVERNVENT HOLDI NGS,
U S. GEOLOGI CAL, LLC, AND LI NCOLN PARK

ASSOCI ATES, LLC, DEFENDANTS- APPELLANTS.
(APPEAL NO. 2.)

HAGERTY & BRADY, BUFFALO (M CHAEL A. BRADY OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

MATTAR, D AGOSTI NO & GOTTLI EB, LLP, BUFFALO (KRI STA GOTTLI EB OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (John M
Curran, J.), entered January 19, 2010. The judgnent dism ssed the
anended conpl aint of plaintiff McGuire Children, LLC and the
count ercl ai m of defendants.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endants appeal froma judgnent follow ng a
nonjury trial that dism ssed the anended conplaint of plaintiff
McGQuire Children, LLC (McGuire Children) and disn ssed defendants’
counterclaimfor an award of attorneys’ fees against McCGuire Children
based on the general release executed by plaintiffs. The court
determ ned, inter alia, that defendant WIlliamL. Huntress breached a
fiduciary duty that he owed to McGQuire Children but that McCGuire
Children failed to establish that they sustained any danages as a
result of that breach. W affirm

The facts relevant to this appeal are essentially undi sputed.
Begi nning in 1997, Huntress and plaintiff Frank McQuire, personally
and through their various business entities, were involved in a series
of real estate ventures. The two fornmed a nunber of limted liability
conpani es that invested in property that was to be | eased to the
federal government (hereafter, CGovernnent Property LLCs). MCuire
| oaned Huntress the funds to purchase the properties, and Huntress was
responsi bl e for managi ng their devel opnment. A separate Governnment
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Property LLC was forned for each project. In addition to being
entitled to repaynent of the loans with interest, MCGuire al so
received equity interests in the Governnment Property LLCs. For estate
pl anni ng purposes, McQuire thereafter assigned his equity interests in
t he Governnent Property LLCs to McQuire Children, an LLC owned by his
children. There were thus two nmenbers of the Governnent Property
LLCs: Huntress and MCGuire Children.

By 2001, the Governnment Property LLCs were experiencing financial
difficulties, and some of the properties still had not been devel oped.
In Cctober 2001, the parties reached an oral agreenent whereby
Huntress woul d pay off the |oans he obtained fromMQiire with
interest and release McGQuire fromany obligations with respect to the
Government Property LLCs, in exchange for which Huntress woul d receive
McGQuire Children’s equity interests in the Governnment Property LLCs.
Pursuant to that agreenent, McGQuire Children would receive nothing for
its equity interests in the Governnment Property LLCs. During that
time, Huntress was negotiating with a third party, i Star Financi al
(1Star), to sell several of the Governnent Property LLCs in order to
obtain funds to satisfy the loans to McGQuire. Huntress did not
di scl ose such negotiations to McGuire or McQiire Children, who were
not aware that i Star was interested in purchasing the properties.
Huntress thereafter closed his deal wth McGQuire and McCGuire Children,
using funds |loaned fromi Star to pay off the loans fromMGQuire in
March 2002, on the sane day that he closed his deal with i Star.
Plaintiffs executed a general release providing that, inter alia, if
any of them comenced a | awsuit agai nst defendants concerning matters
covered by the rel ease, such party would be liable for attorneys’ fees
and court costs incurred by defendants.

Upon | earning of the deal between Huntress and i Star, plaintiffs
commenced this action for, inter alia, fraud and breach of fiduciary
duty. Following the liability portion of the bifurcated nonjury
trial, Suprenme Court determ ned that, by failing to disclose his
dealings with i Star, Huntress breached a fiduciary duty that he owed
to McGQuire Children. The court determ ned after the damages portion
of the bifurcated trial, however, that MCGuire Children sustained no
damages as a result of that breach of fiduciary duty. The court also
di sm ssed defendants’ counterclaimfor an award of attorneys’ fees
pursuant to the general release.

Def endants contend that the fiduciary duty that Huntress owed to
McGuire Children ceased in Cctober 2001, when Huntress and McQiire
orally agreed that Huntress would buy out the equity interests of
McCGuire Children, despite the fact that the deal did not close unti
five months later, in March 2002. W reject that contention. As the
court properly determ ned, Huntress continued to owe fiduciary duties
to McGQuire Children, as the mnority nenber of the Governnent Property
LLCs, until those LLCs were actually dissolved (see Matter of
Beverwyck Abstract L.L.C., 53 AD3d 903; Madi son Hudson Assoc. LLC v
Neurmann, 44 AD3d 473, 482-483). The cases upon which defendants rely
in support of their contention are distinguishable because they
involve at-will agency and partnership relationshi ps (see Beverwck
Abstract L.L.C., 53 AD3d at 904).
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We reject the further contention of defendants that reliance is
an element of a cause of action for breach of fiduciary duty. The
el ements of such a cause of action are “the existence of a fiduciary
duty, m sconduct by the defendant[s] and damages that were directly
caused by the defendant[s’] m sconduct” (Kurtzman v Bergstol, 40 AD3d
588, 590; see Colello v Colello, 9 AD3d 855, 859). W reject
defendant’s contention that the First Departnment in Littman v Magee
(54 AD3d 14) held otherwise. The court’s reference to a reliance
elenment in that case was only with respect to the plaintiff’s fraud
claim not her claimfor breach of fiduciary duty (see id. at 17). W
t hus conclude that plaintiffs were not required to establish that, in
deciding to sell MQuire Children's equity interests in the Governnent
Property LLCs, they relied on the assunption that Huntress was not
intending to sell the properties to a third party.

Finally, we conclude that the court properly determ ned that the
general release was voidable as a result of the breach of fiduciary
duty by Huntress. “ ‘[A] general release will not insulate a
tortfeasor fromallegations of breach of fiduciary duty, where he has
not fully disclosed alleged wongdoing” ” (Littman, 54 AD3d at 17; see
Blue Chip Enerald v Allied Partners, 299 AD2d 278, 280). Indeed, it
woul d be unjust to allow a party who has coonmtted a wong to coll ect
attorneys’ fees fromthe party that has been w onged.

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

325

KA 08-00139
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, SCONIERS, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

ALTON A. DUNN, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID M ABBATOY, JR. ,
OF COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Supreme Court, Mnroe County (John
J. Ark, J.), rendered Novenber 15, 2007. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of robbery in the second degree (Penal Law 8 160. 10 [ 2]
[b]), defendant contends that Suprene Court erred in refusing to
suppress statenents that he nade while in custody at the police
station, before he was advised of his Mranda warnings. Although
defendant is correct that he had not been M randi zed when two
investigators initially questioned himin an interview room defendant
did not make any incul patory statenents at that tinme. |In fact, he
consistently denied involvenent in the crinme. Defendant was | eft
al one for approximtely one hour before one of the two investigators
returned to the interview room at which tinme Mranda warni ngs were
adm ni stered and the questioning continued. Defendant made the
incrimnating statenents at issue during the second interrogation.
Contrary to defendant’s contention, we conclude that there was a
sufficiently “definite, pronounced break in the interrogation” to
di ssipate the taint resulting fromthe initial Mranda viol ation
(Peopl e v Chapple, 38 Ny2d 112, 115; see People v Paul man, 5 NY3d 122,
130-131; People v Smith, 275 AD2d 951, |v denied 96 Ny2d 739), and
that the court therefore properly refused to suppress the
incrimnating statenents at issue. W reject defendant’s further
chall enge to the severity of the sentence.

Entered: April 1, 2011 Patricia L. Morgan
Clerk of the Court
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PAUL R CURRI ER, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A J.), rendered August 11, 2009. The judgnment convicted
def endant, upon a jury verdict, of burglary in the second degree,
crimnal trespass in the second degree (two counts), attenpted gang
assault in the second degree, assault in the second degree, conspiracy
in the fourth degree and endangering the welfare of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the law and as a matter of discretion in the
interest of justice by reversing those parts convicting defendant of
crimnal trespass in the second degree and dism ssing those counts of
the indictnent, and by reducing the sentence inposed for burglary in
the second degree to a determ nate termof incarceration of six years,
and as nodi fied the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of, inter alia, one count each of burglary in
t he second degree (Penal Law 8§ 140.25 [2]), attenpted gang assault in
t he second degree (88 110.00, 120.06) and assault in the second degree
(8 120.05 [2]), and two counts of crimnal trespass in the second
degree (8 140.15 [1]). The crinmes arise froma beating adm nistered
to the victimby defendant and a group of his friends, all of whom
unlawful ly entered the victims house while the victimwas sl eeping.
The theory of the prosecution was that defendant was upset with the
victimfor the manner in which he treated defendant’s younger brother
earlier in the evening. Defendant contends that he was denied a fair
trial by prosecutorial msconduct. Defendant failed to preserve for
our review his contention that certain coments nmade by the prosecutor
deni grated the defense (see People v Jones, 63 AD3d 1582, 1583, |v
denied 13 NY3d 797), and we decline to exercise our power to review
t hose all eged i nstances of m sconduct as a nmatter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). Wth respect to
defendant’ s contention that the prosecutor engaged in m sconduct by
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asking all egedly inproper |eading questions, we note that those
guestions involved prelimnary matters and thus were perm ssible
carry the witness quickly to matters material to the [rel evant]

i ssue[s]” (Prince, R chardson on Evidence 8§ 6-227 [Farrell 11th ed]).

to

We agree with defendant, however, that the prosecutor inproperly
ci rcunvented the Sandoval ruling issued by County Court by cross-
exam ning defendant’s girlfriend concerning his arrest record.
Nevert hel ess, we conclude that the court alleviated any prejudice
arising fromthat isolated instance of prosecutorial m sconduct by its
curative instruction in which the court inforned the jury that the
prosecutor was m staken with respect to the nunber of defendant’s
arrests and directed it not to consider such evidence (see People v
Murry, 24 AD3d 1319, 1320, |v denied 6 NY3d 815). W otherw se reject
defendant’s contention that he was deprived of a fair trial by
prosecutorial m sconduct (see generally People v Rubin, 101 AD2d 71
77-78).

By failing to renew his notion for a trial order of dismssa
after presenting evidence, defendant failed to preserve for our review
his contention that the evidence of physical injury is legally
insufficient to support the conviction of assault in the second degree
and attenpted gang assault (see People v Hi nes, 97 Ny2d 56, 61, rearg
denied 97 Ny2d 678). 1In any event, we conclude that the evidence,
viewed in the light nost favorable to the People (see People v Contes,
60 Ny2d 620, 621), is legally sufficient to establish that the victim
suffered the requisite “substantial pain” as a result of the attack
(Penal Law 8 10.00 [9]; see People v Goico, 306 AD2d 828, 828-829).

In addition, viewng the evidence in light of the elenents of the
crime of assault in the second degree as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the weight of the evidence (see generally People v

Bl eakl ey, 69 Ny2d 490, 495). By failing to object to the verdict
before the jury was di scharged, defendant failed to preserve for our
review his contention that the verdict is repugnant (see People v

Al faro, 66 Ny2d 985, 987; People v Louder, 74 AD3d 1845).

Al t hough not raised by defendant, the People correctly point out
that the counts chargi ng defendant with crimnal trespass in the
second degree are |l esser included offenses of burglary in the first
degree (see People v G eene, 291 AD2d 410, |v denied 98 Ny2d 651). W
note in any event that preservation of this issue is not required (see
People v Mtchell, 216 AD2d 863, |v denied 86 Ny2d 798). W therefore
nodi fy the judgment by reversing those parts convicting defendant of
crimnal trespass in the second degree. Finally, we agree with
def endant that the sentence inposed for burglary in the second degree
is unduly harsh and severe. Thus, as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [b]), we nodify the judgnent
by reducing the sentence for that count to a determ nate term of
i ncarceration of six years.

Entered: April 1, 2011
Bher kcboh theMoogah
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DAVI D J. PAJAK, ALDEN, FOR DEFENDANT- APPELLANT.

DONALD H. DODD, DI STRICT ATTORNEY, OSWEGO (M CHAEL G Cl ANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Spencer J.
Ludington, A J.), rendered July 15, 2009. The judgnent convicted
def endant, upon his plea of guilty, of attenpted forgery in the second
degree and grand larceny in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of attenpted forgery in the second degree
(Penal Law 88 110.00, 170.10 [1]) and grand larceny in the fourth
degree (8 155.30 [8]). W reject defendant’s contention that his
wai ver of the right to appeal was not know ng and voluntary. Although
“a trial court need not engage in any particular |itany when apprising
a defendant pleading guilty of the individual rights abandoned, it
must nmake certain that a defendant’s understanding of the terns and
conditions of a plea agreenent is evident on the face of the record”
(Peopl e v Lopez, 6 NY3d 248, 256; see People v McDonald, 270 AD2d 955,
| v denied 95 Ny2d 800). “The record mnmust establish that the defendant
understood that the right to appeal is separate and distinct from
those rights autonatically forfeited upon a plea of guilty” (Lopez, 6
NY3d at 256). Here, the record establishes that defendant indicated
that he had spoken with defense counsel and understood that he was
wai ving his right to appeal as a condition of the plea. Further,
def endant’ s nonosyl |l abic affirmati ve responses to questioni ng by
County Court do not render his plea unknowi ng and involuntary (see
Peopl e v VanDeVi ver, 56 AD3d 1118, |Iv denied 11 Ny3d 931, rearg denied
12 NY3d 788), and the fact that defendant was not inforned that he
coul d chal |l enge County Court’s suppression ruling on appeal did not
render the plea involuntary (see generally People v Kenp, 94 Ny2d
831). In any event, defendant’s challenge to the court’s suppression
ruling is enconpassed by his waiver of the right to appeal (see id. at
833). Additionally, that challenge is without nerit (see People v
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Steward, 88 Ny2d 496, 501-502, rearg denied 88 Ny2d 1018; People v
Scaccia, 6 AD3d 1105, 1105-1106, Iv denied 3 NY3d 681). Al though
defendant’ s contention that his plea was involuntary survives his

wai ver of the right to appeal, defendant failed to preserve that
contention by noving to withdraw the plea or set aside the conviction
(see People v Busch, 60 AD3d 1393, |v denied 12 Ny3d 913), and we
decline to exercise our power to review it as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). Finally,

al t hough defendant’s contention that the court failed to apprehend the
extent of its sentencing discretion survives his waiver of the right
to appeal and does not require preservation (see People v Schafer, 19
AD3d 1133), that contention is without nmerit. The sentence i nposed
was in accordance with the plea agreenent, and there is no support for
defendant’s contention in the record before us.

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court
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GARY H COLLI SQON, LIVERPOOL, FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY ( FRANK BRADY OF
COUNSEL), FOR RESPONDENT HON. JAMES C. TORMEY, DI STRI CT ADM NI STRATI VE
JUDGE, FIFTH JUDI Cl AL DI STRI CT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (JONATHAN B. FELLOWS OF
COUNSEL), FOR RESPONDENTS COUNTY OF ONONDAGA AND ONONDAGA COUNTY BAR
ASSCCI ATI ON ASSI GNED COUNSEL PROGRAM | NC., AS PARTI ES | NTERESTED I N
THE DETERM NATI ON

Proceedi ng pursuant to CPLR article 78 (initiated in the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department pursuant to CPLR 506 [b] [1]) to annul an administrative
review of fee award.

It is hereby ORDERED that the petition is unaninmously granted in
part and the determination is annulled on the | aw wi thout costs.

Menorandum  Petitioner conmenced this original CPLR article 78
proceedi ng seeking, inter alia, to annul the admnistrative
determ nation of respondent District Adm nistrative Judge (hereafter,
Adm ni strative Judge) that Onondaga County Court (hereafter, County
Court), which presided over the crimnal proceeding in question, had
no authority to appoint petitioner as assigned counsel in the crimnal
proceeding or to award legal fees to petitioner. W agree with
petitioner that the Adm nistrative Judge exceeded his authority
pursuant to 22 NYCRR 127.2 (b) and thus grant that part of the
petition seeking to annul the adm nistrative determ nation (see CPLR
7803 [2]; 7806).

This proceeding arises frompetitioner’s representation of the
defendant in a high profile nmurder prosecution in County Court. G ven
the conpl ex nature of the case, the defendant’s retained counsel
requested that petitioner assist with the defense, and petitioner
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agreed to do so. At the tinme, petitioner was not on a panel |ist of
respondent Onondaga County Bar Associ ati on Assi gned Counsel Program
Inc. (hereafter, ACP), a not-for-profit corporation responsible for
provi ding |l egal services to indigent persons in Onondaga County.
After the defendant exhausted her financial resources during pretrial
proceedi ngs, County Court appointed the defendant’s retained counsel
as assigned counsel, and petitioner continued to serve as co-counsel.
Meanwhi | e, petitioner applied to be placed on the ACP panel list for
m sdenmeanors, and his application was granted. Two weeks after the
jury returned its verdict in the at-issue crimnal proceeding,
petitioner was placed on the ACP panel list for felonies. After the
conpletion of the trial, County Court determ ned that the defendant

| acked the nmeans to retain counsel and ordered that petitioner
therefore “continue to represent [her] at County expense . . . [u]ntil
the matter is conpleted.” Petitioner requested that ACP conpensate
himfor services rendered to the defendant during the trial, and al so
submtted an affidavit of extraordinary circunstances seeking
conpensation in excess of the statutory maxi mum (see County Law § 722-
b [2] [b]). ACP denied petitioner’s request for paynent because
petitioner was “off panel”. Upon petitioner’s appeal to ACP s
Executive Commttee, the Executive Commttee affirmed the denial of
petitioner’s request for conpensation.

Petitioner thereafter noved in County Court for an order pursuant
to County Law 8§ 722-b and 22 NYCRR 1022.12 granting fees in excess of
the statutory limts for assigned counsel. Respondent County of
Onondaga (hereafter, County) and ACP opposed the notion, contending
that petitioner was ineligible for appointnment as assigned counsel,
and that County Court was obligated to assign counsel pursuant to the
pl an adopted by the County and set forth in ACP s handbook. County
Court granted petitioner’s notion and ordered that ACP conpensate
petitioner for his services rendered fromthe tinme petitioner was
first included on an ACP panel list through the conclusion of the
crimnal proceeding.

The County and ACP requested that the Adm nistrative Judge revi ew
County Court’s order pursuant to 22 NYCRR 127.2 (b). The
Adm ni strative Judge thereupon rendered an adm nistrative
determ nation granting the application of the County and ACP,
determ ning that petitioner “never tinely applied to be appointed for
ACP nor was he qualified to be appointed by ACP as a second-seated
counsel.” Noting that it was not within County Court’s “purview to
appoi nt a person that is not on the ACP panel in accordance with §
722-b of County Law,” the Adm nistrative Judge concluded that “there
was no authority to award any fees” to petitioner. He further
concluded that “any legal fee award” to petitioner would have been
“excessive.” In reaching his determ nation, the Adm nistrative Judge
rejected the contention of petitioner that adm nistrative review
should be limted to “review of paynents for extraordi nary
circunstances only,” concluding instead that he was vested with the
authority to review conpensation pursuant to 22 NYCRR 127.2. That was
error.

As an initial matter, we reject the contention of the County and
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ACP that this Court |acks the power to review the adm nistrative
determ nation. “[A]lthough our authority to reviewthe nerits of
orders awardi ng conpensation to assigned counsel is extrenely
curtailed . . ., we do have the authority to review chall enges rel ated
to the court’s power to assign and conpensate counsel pursuant to a
pl an or statute” (Goehler v Cortland County, 70 AD3d 57, 61; see
Matter of Harvey v County of Rensselaer, 83 Ny2d 917, 918; Matter of
Parry v County of Onondaga, 51 AD3d 1385, 1387; Matter of Legal Aid
Socy. of Orange County v Patsal os, 185 AD2d 926). Here, the

Adm ni strative Judge set aside the conpensation award on the ground
that County Court had no authority under the ACP plan or County Law 8
722-b to assign petitioner or to award himfees. Thus, the

determ nation directly inplicated County Court’s power to assign and
conpensate counsel pursuant to a plan or statute, bringing the review
of the determ nation within our purview (see generally Mtter of
Director of Assigned Counsel Plan of City of N.Y.[Bodek], 87 Ny2d 191,
Goehler, 70 AD3d at 61). Stated differently, because the

determ nation of the Adm nistrative Judge was a judicial or quasi-
judicial action, as opposed to a strictly adm nistrative action,
prohibition lies (see Siegel, NY Prac 8 559 [4th ed]).

On the nmerits, we agree with petitioner that the Adm nistrative
Judge exceeded his authority pursuant to 22 NYCRR 127.2 (b). That
rul e provides that the appropriate admnistrative judge may revi ew an
order of a trial judge “with respect to a claimfor conpensation in
excess of the statutory limts . . . [and] may nodify the award if it
is found that the award reflects an abuse of discretion by the trial
j udge” (enphasis added). Thus, under the plain | anguage of the rule,
an admnistrative judge’s authority is limted to nodifying an excess
conpensation award if the anbunt awarded is deternmined to be an abuse
of discretion. Here, the Adm nistrative Judge determ ned that the
court had “no authority to award any fees to an attorney who is not
appoi nted by the [c]Jourt prior to rendering the services, and who was
not qualified by the accepted rules to handle a case such as this.”
That determination is outside the purview of 22 NYCRR 127.2 (b). W
therefore grant that part of the petition seeking to annul the
adm ni strative determ nation (see CPLR 7803 [2]).

Petitioner’s second request for relief, i.e., a judgnent
“determning that the [p]etitioner be paid for his services . . . in
accordance with” County Court’s March order, is rendered unnecessary
by our annul ment of the adm nistrative determ nation. Although the
County and ACP contend that County Court’s appoi ntnment of petitioner
as assigned counsel was unauthorized inasmuch as petitioner was not
“qualified” under ACP rules and therefore was not “assigned in
accordance with a plan of a bar association conformng to the
requi rements of [County Law 8 722]” (County Law § 722-b [1] [enphasis
added] ), the validity of that contention is not an issue that is
properly before us in this proceeding. Rather, the County and/or ACP
shoul d have commenced a CPLR article 78 proceeding seeking a wit of
prohi bition on the ground that County Court was acting in the absence
or in excess of its jurisdiction pursuant to County Law 8 722 (see
generally Matter of McNamara v Torney, 42 AD3d 971, 972), or should
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have sought | eave to appeal from County Court’s order (see CPLR 5701
[c]). The County and/or ACP failed to do so, and the tinme within
which to seek | eave to appeal or to cormence a CPLR article 78
proceedi ng has expired (see CPLR 217 [1]; 5513 [b]). W therefore
concl ude that the County and ACP are bound by County Court’s order
and that relief in the formof mandanus i s unnecessary.

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Suprenme Court, Monroe County
(WlliamP. Polito, J.), entered March 5, 2010 in a personal injury
action. The judgnment awarded plaintiff the sum of $82,440.62 agai nst
def endant .

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menor andum  Def endant appeals froma judgnent awarding plaintiff
approxi mately $82,000 in this premises liability case, follow ng
Separate trials on liability and damages. W reject defendant’s
contention that reversal is required on the ground that Suprene Court
erred in omtting fromthe verdict sheet in the trial on liability a
guestion whet her the prem ses where plaintiff was injured were
mai ntai ned in a reasonably safe condition. “[A]lny alleged error in
t he verdict sheet does not warrant reversal inasmuch as ‘no basis
exists to warrant a finding of juror confusion or inconsistency in the
verdict’ 7 (Maurer v Tops Mts., LLC [appeal No. 3], 70 AD3d 1504,
1505; see WIllianms v Brosnahan, 295 AD2d 971, 974; Szeztaye v LaVacca,
179 AD2d 555, 555-556). We reject defendant’s further contention that
the court erred in failing to include in its charge to the jury at the
trial on liability the issue whether defendant had actual or
constructive notice of the condition that caused plaintiff’s injury.
Rat her, the court properly charged the jury that defendant could be
held liable only if the jury found that she created the dangerous or

defective condition. “Although | andowners ordinarily nust have actua
or constructive notice of a defective condition before they may be
held liable . . ., such notice is not required where the | andowner

creates the defective condition” (Merlo v Zimer, 231 AD2d 952, 953;
see Cook v Rezende, 32 Ny2d 596, 599), and here, based on the proof at
the trial on liability, the issue properly before the jury was whet her
def endant created the defective condition, not whether she had actual
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or constructive notice thereof.

Def endant’ s contention that the court erred in permtting all or
at least a portion of the testinmony of plaintiff’s liability expert at

the trial on liability is |likewise without nerit. “The determ nation
whether to permt expert testinony is a m xed question of |aw and fact
addressed prinmarily to the discretion of the trial court . . ., and

the court’s determ nation should not be disturbed absent an abuse of
di scretion” (Curtin v J.B. Hunt Transp., Inc. [appeal No. 2], 79 AD3d
1608, 1610 [internal quotation marks omtted]; see Kettles v City of
Rochester, 21 AD3d 1424, 1426). Based on this record, it cannot be
said that the court abused its discretion in permtting plaintiff’s
liability expert to testify at the trial on liability. W have

revi ewed defendant’s remai ni ng contentions and conclude that they are
ei ther unpreserved for our review or without nerit.

Patricia L. Morgan

Entered: April 1, 2011
Cerk of the Court
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Appeal froma corrected order of the Suprene Court, Oneida County
(David A. Murad, J.), entered Septenmber 30, 2010. The corrected order
awarded plaintiff a judgnment for mai ntenance arrears.

It is hereby ORDERED that the corrected order so appealed fromis
unani nously reversed on the |aw wi thout costs and the notion is
deni ed.

Menorandum By an “anmended notice of appeal,” defendant in this
post-di vorce action appeals froma corrected order that, inter alia,
“continued” certain ordering paragraphs in a prior order dated
Sept enber 28, 2009 and sua sponte issued the instant corrected order
based on an “obvi ous typographical error.” W conclude that Suprene
Court thereby incorporated those prior specified ordering paragraphs
into the “corrected order,” which is the sole docunent before us on
this appeal. The court, inter alia, granted the notion of plaintiff,
the ex-w fe of defendant, seeking a noney judgnent for her unpaid
share of defendant’s New York State retirement benefits, directed the
entry of a wage deduction order against defendant to enforce the
parties’ stipulation regarding his retirenment benefits, and awarded
attorney’s fees to plaintiff. W conclude that the court erred in
granting plaintiff’s notion.

The parties’ judgnent of divorce, entered in 1996, incorporated a
stipulation placed on the record concerning the rights of plaintiff to
defendant’s retirenment benefits. During the course of the parties’
marri age, defendant was enpl oyed as a police officer by the Gty of
Little Falls, and he becane vested in the New York State retirenent
system Wth respect to defendant’s pension, the parties’ stipulation
provi ded that, “as of the date that they would be entitled to have it
at the point of [defendant’s] retirenent,” plaintiff was entitled to
share in the pension “[p]Jursuant to the Myjauskas formula” (M auskas
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v Maj auskas, 61 NY2d 481). Thereafter, a qualified donmestic relations
order (QDRO was entered, which provided that, “at such tine as

[ defendant] has retired fromand is actually receiving a retirenent

al l onance fromthe New York State and Local Retirenent Systens,
[plaintiff] shall be awarded that proportion of 50 percent of each
retirement check of the participant for which nunber of nonths the
parties were married and where the participant did accrue retirenent
benefits . . . pursuant to and in accordance with the formul a devi sed
in the case” of M auskas.

Def endant retired fromhis enploynent as a police officer with
the Gty of Little Falls in March 2005, and the parties began to
receive their proportionate shares of defendant’s pension.

Simul taneous to his retirement as a police officer, defendant becane
enpl oyed as a court officer with the Herkinmer County Sheriff’s
Department. Defendant and plaintiff were then 50 and 46 years of age,
respectively. At that tinme, defendant’s enploynent did not affect his
pensi on because he earned | ess than the anmount permtted under
Retirement and Social Security Law 8 212 (2) (see 8§ 212 [1]). In
August 2007, however, the State assuned jurisdiction over court

of ficers in Herkimer County, whereupon defendant’s sal ary was

i ncreased to $43,802, thus exceeding the $30,000 then permtted by
section 212 (2). As a result, defendant’s retirenent benefits for
2008, including the paynents to plaintiff as alternate payee, were
suspended as of Septenber 2008, when his total earnings exceeded

$30, 000, subject to reinstatenment in January 2009. Plaintiff
thereafter noved, inter alia, for a noney judgnment for 2008 arrears in
t he amount of $3,084.44 and a wage deduction order to enforce her
future rights to the pension.

We conclude that the court erred in granting plaintiff’s notion.
“By its very nature, a pension right jointly owmed as marital property
is subject to nodification by future actions of the enployee” (Aivo v
Aivo, 82 Nya2d 202, 209). Plaintiff is not entitled “to a fixed sum
or even to a particular nmethodol ogy of cal cul ating [ def endant’ s]
pensi on benefit” (id. at 210) but, rather, she is entitled only “to
share in defendant’s pension,” whatever that anmount may be (Bottari v
Bottari, 245 AD2d 731, 733). As the Court of Appeals explained in
Adivo, “[w hat the nonenpl oyee [ex-]spouse possesses, in short, is the
right to share in the pension as it is ultimtely determned . . .
[and] actually obtained” (Aivo, 82 Ny2d at 210). Thus, pursuant to
Aivo, the right of plaintiff to a share of defendant’s pension is
contingent on the anount of pension benefits that are “actually
obtained” (id.). Thus, because defendant is not eligible to receive
pensi on benefits for a portion of the year 2008, plaintiff Iikew se
has no right to receive such benefits. The fact that the continued
enpl oynent of defendant wth the Sheriff’'s Departnent may reduce
plaintiff’s pension benefits is of no nonent. |[|ndeed, defendant did
not have to retire fromhis job as a police officer wth the Gty of
Little Falls when he did, and if he had elected to continue working in
that position plaintiff would have received nothing fromhis pension
until such time as he eventually retired. Contrary to plaintiff’s
contention, there is no provision in the parties’ stipulation or in
the QDRO that affords her a right to a fixed and continui ng anount of
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pensi on benefits once such benefits are initially payable. It
necessarily follows that, because plaintiff was not entitled to a
noney judgnment for 2008 arrears, she was not entitled to a wage
deduction order to collect |ost paynents going forward, nor was she
entitled to an award of attorney’ s fees.

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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STAMM LAW FIRM W LLI AMSVI LLE (BRIAN G STAMM CF COUNSEL), FOR
PLAI NTI1 FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (D ane Y.
Devlin, J.), entered June 24, 2010 in a personal injury action. The
order denied the notion of defendants for summary judgnent, or in the
alternative, for sanctions on the ground of spoliation of evidence.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained when he was struck by a notor vehicle driven by
Ashley R Curry (defendant) upon exiting a bus and attenpting to catch
anot her bus across the street. Defendants noved for summary judgnent
di smi ssing the conplaint on the ground that plaintiff’s own negligence
was the sole proximte cause of the accident and, in the alternative,
for sanctions based on plaintiff’s spoliation of evidence. Suprene
Court properly denied defendants’ notion.

It is well established that, in noving for summary judgnent, a
“party must affirmatively establish the merits of its cause of action
or defense and does not neet its burden by noting gaps inits
opponent’s proof” (Orcutt v American Linen Supply Co., 212 AD2d 979,
980). Here, defendants failed to neet their initial burden in support
of their nmotion inasmuch as they failed to establish as a matter of
| aw t hat defendant could not have seen plaintiff in time to stop or to
t ake evasi ve maneuvers to avoid hitting him (see generally Esposito v
Wight, 28 AD3d 1142). Also, defendant could not recall the speed at
whi ch she was traveling before she observed plaintiff in her |ane of
travel (see generally Veras v Vezza, 69 AD3d 611, 612). Therefore,
defendants “failed to submt evidence sufficient to establish, prim
facie, that the [plaintiff’s] alleged negligence was the sole
proxi mate cause of the accident, that [defendant] kept a proper
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| ookout, and that [her] alleged negligence, if any, did not contribute
to the happening of the accident” (Topalis v Zwol ski, 76 AD3d 524,
525; see Veras, 69 AD3d 611; Ryan v Budget Rent a Car, 37 AD3d 698).

W reject defendants’ alternative contention that the court erred
in denying their notion to the extent that it sought to strike the
conplaint as a sanction for plaintiff’s alleged spoliation of
evidence, i.e., the loss of one of the accident scene photographs that
were marked during depositions. O primary inportance is the fact
t hat defendants provided no evidence that plaintiff was responsible
for the loss of that photograph. 1In any event, defendants also failed
to establish any prejudice arising fromthe |oss of that photograph,

i nasmuch as there are other photographs of the accident scene (see
generally Jennosa v Verneer Mg. Co., 64 AD3d 630, 631-632; Kirschen v
Marino, 16 AD3d 555, 555-556).

Patricia L. Morgan

Entered: April 1, 2011
Cerk of the Court
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Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered Novenber 24, 2009. The judgnment convicted
def endant, upon his plea of guilty, of attenpted assault in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of attenpted assault in the first degree
(Penal Law 88 110.00, 120.10 [2]). W reject defendant’s contention
that County Court abused its discretion in denying his request to
adj ourn sentencing in order to obtain a psychiatric evaluation (see
Peopl e v Dockery, 174 AD2d 432, |v denied 78 Ny2d 1010). “The
granting of an adjournnment for any purpose is a matter resting within
the sound discretion of the trial court” (People v Patterson, 177 AD2d
1042, |v denied 79 Ny2d 1049, 1052; see Matter of Anthony M, 63 Ny2d
270, 283). Here, a psychiatric evaluation would not have altered the
terms of defendant’s plea bargain. Moreover, defendant had
approxi mately ei ght nonths between the date that he was arrested and
the date of sentencing to obtain such an evaluation (see People v
Brown, 305 AD2d 1068, 1069-1070, |v denied 100 NyY2d 579).

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered January 20, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order denied the petition for custody
and freed the child for adoption.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by vacating those parts of the order
denying the custody petition, determning that petitioner is a “notice
father” and freeing the child for adoption, and as nodified the order
is affirmed without costs, and the matter is remtted to Famly Court,
Erie County, for further proceedings on the custody petition before a
different judge in accordance with the foll ow ng Menorandum
Petitioner is the biological father of a child who was the subject of
a permanent neglect petition filed against the child s nother.
Following a series of delays related to providing the father with
notice that he may be the father of the child, who was in foster care,
he was adjudicated the child s father. The father thereafter
comenced this proceeding pursuant to article 6 of the Famly Court
Act seeking custody of the child. Famly Court heard testinony with
respect to the father’s custody petition follow ng the dispositional
hearing in the pernmanent negl ect proceedi ng against the nother. In
its order, which addressed both the permanent negl ect proceedi ng
agai nst the nother and the custody proceeding, the court stated that
the father’s “[p]etition for custody is hereby denied[] [inasmuch as
the clJourt does not find it in the best interest[s] of the child to be
removed fromthe only home he has ever known and placed with a Notice
Fat her with whom he has had Iimted and superficial contact ”
Wth respect to the custody proceedi ng between the father and a thrrd
party, i.e., Erie County Children’s Services, we note that the court
failed to make the requisite findings of extraordinary ci rcunst ances
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before determining the best interests of the child (see generally
Matter of Ricky Ralph M, 56 Ny2d 77, 80; Matter of Bennett v
Jeffreys, 40 NY2d 543, 548). Instead, despite its reference to the
custody petition, the court treated the custody matter between the
father and respondent as though it had before it only the pernmanent
negl ect petition wth respect to the nother. |Indeed, the court
addressed the best interests of the child in the context of the

per manent negl ect proceedi ng against the nother by freeing the child
for adoption (see generally Famly O Act 88 631, 634). That was
error. W further conclude that, by determning that the father was a
“notice father” and thus that his consent is not required for the
adoption of the child (see Donestic Relations Law 8§ 111 [1] [d]), the
court thereby deprived the father of his parental rights w thout due
process (see Matter of Jaleel F., 63 AD3d 1539, 1540-1541). Although
there was reference to the father as a “notice father” during the
proceedi ngs, that reference was correct only in the context of the

per manent negl ect proceedi ng agai nst the nother inasnmuch as he was
entitled to notice of that proceeding (see Social Services Law 8§ 384-c
[2] [a]). The issue whether the father’s consent is required before

the child may be adopted was not before the court. “ ‘[A] parent’s
interest in the accuracy and justice of the decision to termnate his
or her parental status is . . . a commanding one’ and may not be

acconpl i shed wi thout stern adherence to the dictates of due process”
(Ricky Ralph M, 56 Ny2d at 81, quoting Lassiter v Departnent of
Soci al Servs. of Durham County, N C, 452 US 18, 27).

We therefore nodify the order accordingly, and we remt the

matter to Famly Court for further proceedings on the custody petition
before a different judge followi ng a de novo hearing, if necessary.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Kevin M
Dillon, J.), entered July 1, 2010 in a personal injury action. The
order, inter alia, denied in part the notion of defendant Ni agara
Mohawk Power Corporation for summary judgnment dismissing plaintiffs’
conplaint and all cross clains against it.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |l aw by granting the notion of defendant
Ni agara Mohawk Power Corporation in part and di sm ssing the Labor Law
§ 241 (6) claimagainst it insofar as that claimis based upon the
all eged violation of 12 NYCRR 23-1.7 (b) (1) and as nodified the order
is affirmed w t hout costs.

Menmorandum  Plaintiffs conmenced this Labor Law and comon-| aw
negl i gence action seeking damages for injuries allegedly sustained by
Timothy M Kobel (plaintiff) when he slipped and fell backwards while
wor ki ng at the bottom of a manhole. W reject the contention of
Ni agara Mohawk Power Corporation (defendant) that Suprene Court erred
in denying those parts of its notion for summary judgnent di sm ssing
t he Labor Law 8 200 and comon-| aw negl i gence causes of action agai nst
it. “A defendant may bear responsibility under Labor Law 8 200 and
for common-1law negligence if it had actual or constructive notice of
the all egedly dangerous condition on the prem ses [that] caused the .
. . plaintiff’s injuries, regardless of whether [it] supervised
[plaintiff’s] work” (Konopczynski v ADF Constr. Corp., 60 AD3d 1313,
1314-1315 [internal quotation marks onmtted]; see Riordan v BOCES of
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Rochester, 4 AD3d 869, 870). “Here, defendant failed to neet its
initial burden because it failed to establish that it had no [actual
or] constructive notice of the allegedly hazardous conditions in the
floor” of the manhol e (Konopczynski, 60 AD3d at 1315). The evi dence
subm tted by defendant in support of the notion establishes that
plaintiff’s “injuries . . . resulted froma hazardous condition
existing at the work site, rather than fromthe manner in which the
wor k [was] being performed” (McCormck v 257 W Genesee, LLC, 78 AD3d
1581, 1582).

We reject defendant’s further contention that the court erred in
denying that part of its notion for sunmmary judgnment di sm ssing the
Labor Law § 241 (6) claimagainst it insofar as it is based on the
all eged violation of 12 NYCRR 23-1.7 (d). That regulation protects
workers from inter alia, being required or permtted to work in areas
where the “working surface . . . is in a slippery condition.” There
is no requirement that the work surface be el evated before an
enpl oyer’s duty under the regulation is triggered (see Cottone v
Dormitory Auth. of State of N Y., 225 AD2d 1032, 1033), and the
regulation is sufficiently specific to support a Labor Law 8§ 241 (6)
claim (see Tronolone v New York State Dept. of Transp., 71 AD3d 1488).
Contrary to defendant’s contention, 12 NYCRR 23-1.7 (d) does not apply
only to unexpected and unantici pated sli ppi ng hazards.

We agree with defendant, however, that the court erred in denying
that part of its notion for summary judgnment dism ssing the Labor Law
8§ 241 (6) claimagainst it insofar as it is based on the alleged
violation of 12 NYCRR 23-1.7 (b) (1), and we therefore nodify the
order accordingly. Although that regulation is sufficiently specific
to support a Labor Law 8 241 (6) claim (see Barillaro v Beechwood RB
Shor ehaven, LLC, 69 AD3d 543, 544), the sunp hole that plaintiff
stepped into cannot be considered sufficiently large to constitute a
hazar dous opening within the neaning of the regulation (see id.; see
generally Pitts v Bell Constructors, Inc., 81 AD3d 1475; Sal azar v
Noval ex Contr. Corp., 72 AD3d 418, 422-423).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from a judgnment of the Suprenme Court, Chautauqua County
(James H Dillon, J.), entered February 19, 2010. The judgnent
awarded plaintiffs the sum of $89,500 agai nst defendant.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals froma judgnent entered foll ow ng
a nonjury trial that awarded plaintiffs $89,500 i n danages and costs
resulting fromdefendant’s actions in cutting down trees on
plaintiffs’ property. W affirm Defendant contends that it had the
right to cut down and renove trees fromplaintiffs’ property because,
when Forestl ands, Inc. (Forestlands) sold the subject property to
plaintiffs in 1994, it reserved its tinber rights. The president of
Forestlands is al so defendant’s president. W reject defendant’s
contention inasnmuch as the correction deed that was issued in 1995
omtted any reservation of tinber rights to Forestlands. Contrary to
defendant’s contention, that deed constituted the final agreenent
between plaintiffs and Forestlands. “ ‘[U] nder the nmerger doctrine,
the I and sale contract nerged with the deed of conveyance and thereby
extingui shed the obligations and provisions of the contract upon the
closing of title ” (Stollsteinmer v Kohler, 77 AD3d 1259, 1260; see
Franklin Park Plaza, LLCv V & J Natl. Enters., LLC, 57 AD3d 1450,
1451-1452; Sunmit Lake Assoc. v Johnson, 158 AD2d 764, 766). Al though
the original deed issued upon closing of the sale in 1994 reserved
Forestlands’ tinber rights, the correction deed did not do so, and we
conclude that the correction deed is controlling. Contrary to
defendant’s further contention, the record does not establish that the
correction deed was executed upon Forestlands’ “honest and excusabl e
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m stake.” W have reviewed defendant’s remai ning contentions and
conclude that they are without merit.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Li vingston County (Dennis S. Cohen, A J.), entered June 23, 2010 in a
personal injury action. The order denied the notion of plaintiff for
partial summary judgnent on the issue of liability and the cross
notion of defendants for partial summary judgnment dism ssing
plaintiff’s claimfor |ost earnings.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of the notion on
the issue of defendants’ negligence and as nodified the order is
affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she allegedly sustai ned when the vehicle that she was
operating collided with a vehicle operated by Philip R VanHarken
(defendant) and owned by defendant Robert L. VanHarken. Suprenme
Court, inter alia, denied plaintiff’s notion for partial sumary
judgnent on the issue of liability, i.e., negligence and serious
injury (see generally Ruzycki v Baker, 301 AD2d 48, 51-52), and we
conclude that the court erred in denying that part of plaintiff’s
notion for partial summary judgnent on the issue of defendants’
negligence only. W therefore nodify the order accordingly. The
evi dence submtted by plaintiff in support of her notion, including
def endant’ s deposition testinony, established that defendant struck
her vehicle after defendant entered the roadway from a driveway.
Plaintiff thus established that defendant “was negligent in failing to
see that which, under the circunstances, he should have seen, and in
[pulling out] in front of [plaintiff’s] vehicle when it was hazardous
to do so” (Stiles v County of Dutchess, 278 AD2d 304, 305; see Garza v
Taravel la, 74 AD3d 1802, 1804), and defendants failed to raise a
triable issue of fact in opposition (see generally Zuckerman v City of
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New York, 49 Ny2d 557, 562). Plaintiff failed, however, to establish
that she was not negligent in operating her vehicle and that

def endant’ s negligence was the sol e proximte cause of the accident.
We therefore reject her further contention that she was entitled to
partial summary judgnent on those issues (see Leahey v Fitzgerald, 1
AD3d 924, 926; cf. HIlman v Eick, 8 AD3d 989, 990).

Contrary to defendants’ contention, the court properly denied
their cross notion for partial summary judgnent seeking dism ssal of
plaintiff's claimfor |ost earnings. That claimis based upon the
allegation that plaintiff sustained a brachial plexus injury in the
accident. Although defendants net their initial burden of
establishing that plaintiff did not sustain such an injury or,
alternatively, that the alleged injury was not sustained in the
accident, plaintiff raised a triable issue of fact (see generally
Zucker man, 49 Ny2d at 562).

Patricia L. Mrrgan

Entered: April 1, 2011
Cerk of the Court
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Appeal froma judgnent of the Suprenme Court, Monroe County
(Stephen R Sirkin, A J.), rendered Cctober 29, 2007. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the first
degree, assault in the second degree and grand larceny in the third
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nmodi fied the judgnment is affirmed, and the natter is remtted to
Suprene Court, Monroe County, in accordance with the foll ow ng
Menor andum  Def endant appeals from a judgnent convicting himupon a
jury verdict of robbery in the first degree (Penal Law § 160.15 [4]),
assault in the second degree (8 120.05 [6]) and grand |larceny in the
third degree (8 155.35). Defendant contends in his main brief that
Suprenme Court erred in admtting in evidence the testinony of a police
i nvestigator that inproperly bolstered the identification testinony of
an eyewi tness. That contention is not preserved for our review (see
Peopl e v Newran, 71 AD3d 1509, |v denied 15 NY3d 754; People v Cal a,
50 AD3d 1581, |v denied 10 NY3d 957; People v Slaughter, 27 AD3d 1188,
v denied 7 NY3d 795), and we decline to exercise our power to review
it as a matter of discretion in the interest of justice (see CPL
470.15 [6] [a]).

By failing to renew his notion for a trial order of dismssa
after presenting evidence, defendant failed to preserve for our review
his contention in his pro se supplenental brief that the assault
conviction is not supported by legally sufficient evidence (see People
v Lane, 7 NY3d 888, 889; People v Hines, 97 Ny2d 56, 61, rearg denied
97 Ny2d 678). |In any event, that contention is wthout nerit (see
general ly People v Chiddick, 8 Ny3d 445, 446-447; People v Bl eakl ey,
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69 NY2d 490, 495). Viewing the evidence in light of the el enents of
the crimes as charged to the jury (see People v Daniel son, 9 NY3d 342,
349), we conclude that the verdict is not against the weight of the
evi dence (see generally Bl eakley, 69 NY2d at 495). Defendant’s
chal l enge to the |l egal sufficiency of the evidence before the grand
jury, i.e., that the testinony of an eyew tness was inproperly

bol stered, is not properly before us on this “appeal from an ensuing

j udgnment of conviction based upon legally sufficient trial evidence”
(CPL 210.30 [6]; see People v Afrika, 79 AD3d 1678, 1679; People v
Lee, 56 AD3d 1250, 1251, |v denied 12 NY3d 818).

We agree with defendant, however, that the court erred in failing
to conduct a sufficient inquiry into his conplaint regarding a
conflict of interest with defense counsel. On the day of sentencing,
def endant requested new counsel and indicated that he had filed a
gri evance regardi ng defense counsel’s actions, including his alleged
failure to investigate certain allegations and to respond
appropriately to defendant’s requests. At that tinme, defense counsel
asked the court to assign new counsel to investigate defendant’s
claims. The court, however, did not address defendant’s request for
new counsel, nor did it conduct any inquiry concerning his

allegations. It is well settled that “it is incunbent upon a
def endant to nake specific factual allegations of ‘serious conplaints
about counsel’” . . . If such a showing is nmade, the court nust make at

least a ‘mnimal inquiry,” and discern neritorious conplaints from

di si ngenuous applications by inquiring as to ‘the nature of the

di sagreenent or its potential for resolution” ” (People v Porto, 16
NY3d 93, 100). Here, the court proceeded to sentence defendant

wi t hout seeking input from defense counsel regardi ng whether the

gri evance created an adversarial situation and without inquiring with
respect to the other issues raised. The court al so sentenced

def endant wi thout directing defense counsel to continue his
representation of defendant. Furthernore, although there is no rule
requiring that a defendant who has filed a grievance against his
attorney be assigned new counsel, the court was required to nake an
inquiry to determ ne whet her defense counsel could continue to
represent defendant in light of the grievance (see People v Smth, 25
AD3d 573, 574-576, |v denied 6 NY3d 853). W therefore nodify the

j udgnment by vacating the sentence, and we renit the matter to Suprene
Court for the assignnent of new counsel and resentencing.

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court
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Appeal froma judgnent of the Suprenme Court, Monroe County
(Stephen R Sirkin, A J.), rendered April 15, 2004. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the first
degree (two counts), assault in the second degree, assault in the
third degree (four counts) and unlawful inprisonnment in the first
degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by reducing the conviction of assault in the second degree to
attenpted assault in the second degree and vacating the sentence
i mposed on the fourth count of the indictnment and as nodified the
judgnent is affirnmed, and the matter is remtted to Suprene Court,
Monroe County, for sentencing on the conviction of attenpted assault
in the second degree.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, two counts of burglary in the
first degree (Penal Law 8 140.30 [2], [3]), one count of assault in
the second degree (8 120.05 [2]), and four counts of assault in the
third degree (8 120.00 [1]). Suprenme Court properly refused to
suppress the showup identifications of defendant by the two victins.

Al t hough showup identification procedures are generally disfavored
(see People v Otiz, 90 Ny2d 533, 537), such procedures are permtted
“where [they are] reasonabl e under the circunstances--that is, when
conducted in cl ose geographic and tenporal proximty to the crinme--and
t he procedure used was not unduly suggestive” (People v Brisco, 99
NY2d 596, 597; see Otiz, 90 Ny2d at 537; People v Jackson, 78 AD3d
1685, Iv denied 16 NY3d 743). Here, the showup identification
procedure took place at the scene of the crime, within 90 m nutes of
the comm ssion of the crime and in the course of a continuous, ongoing
i nvestigation (see Brisco, 99 NY2d at 597; see People v Wall, 38 AD3d
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1341, |Iv denied 9 NY3d 852; People v Boyd, 272 AD2d 898, |v denied 95
NY2d 850). Inasmuch as the two victins were placed in different
police vehicles and renai ned apart throughout the showup
identification procedure, “it cannot be said that the [victins] were
in such proximty while view ng [defendant] that there was an

i ncreased likelihood that if one of them nmade an identification the
other[] would concur” (People v Pross, 302 AD2d 895, 896, |v denied 99
NY2d 657 [internal quotation marks omtted]; see also People v MCee,
294 AD2d 937, |v denied 98 NY2d 699). W further note that the People
presented testinony at the Wade hearing that, prior to the showp
identification procedure, one of the victins spontaneously identified
def endant as one of the perpetrators. Thus, the court properly
refused to suppress the showup identification of that victimon the
addi tional ground that the showup identification procedure was nerely
confirmatory (see People v Buskey, 13 AD3d 1058; People v Burroughs,
11 AD3d 1028, |Iv denied 3 NY3d 755; People v Santiago, 2 AD3d 263, |v
denied 2 Ny3d 765).

Defendant’ s chal l enges to the | egal sufficiency of the evidence
are not preserved for our review inasnmuch as he failed to renew his
motion for a trial order of dism ssal after presenting evidence (see
People v Lane, 7 Ny3d 888, 889; People v DelLee, 79 AD3d 1664; People v
Baker, 67 AD3d 1446, |v denied 14 NY3d 769). Neverthel ess, we agree
wi th defendant that the evidence of physical injury is legally
insufficient to support his conviction of assault in the second
degree, and we therefore exercise our power to review that contention
as a matter of discretion in the interest of justice (see CPL 470.15
[6] [a]). Although the victimtestified that defendant and the
codefendants attenpted to el ectrocute himby dousing himw th water
and then touching the frayed end of an electrical cord to his skin
multiple times, the victimfurther testified that he felt only a
“little shock.” Thus, as the People correctly concede, they failed to
present evidence establishing either physical inpairnment or
substantial pain (see Penal Law 8 10.00 [9]; People v Lews, 294 AD2d
847). W reject defendant’s further contention, however, that the
electrical cord did not constitute a “ ‘[d]angerous instrunent’ ” (8§
10.00 [13]). Under the circunstances in which it was used, the
el ectrical cord was “readily capable of causing death or other serious
physical injury” (id.; see generally People v Still, 26 AD3d 816, 817,
| v denied 6 NY3d 853; People v Mol nar, 234 AD2d 988, |v denied 89 Ny2d
1038; People v Wade, 232 AD2d 290, |v denied 89 Ny2d 989). W
therefore nodify the judgment by reduci ng defendant’s conviction of
assault in the second degree to the | esser included offense of
attenpted assault in the second degree (88 110.00, 120.05 [2]; see CPL
470.15 [2] [a]), and we remt the nmatter to Supreme Court for
sentencing on the fourth count of the indictnent. View ng the
evidence in light of the elements of the crinme of burglary in the
first degree as charged to the jury (see People v Danielson, 9 NY3d
342, 349), we reject defendant’s contention that the verdict with
respect to the counts of the indictnment charging that crinme is against
t he wei ght of the evidence (see generally People v Bl eakley, 69 Ny2d
490, 495).
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Def endant’ s constitutional challenge to the persistent felony
of fender statute is not properly before us inasnuch as there is no
indication in the record that the Attorney CGeneral was given the
requi site notice of that challenge (see Executive Law 8 71 [3]; People
v Schaurer, 32 AD3d 1241). 1In any event, that contention is not
preserved for our review (see People v Perez, 67 AD3d 1324, 1326, |v
denied 13 NY3d 941; People v Phillips, 56 AD3d 1168, |v denied 11 NY3d
928), and it is without nerit (see People v Porto, 16 NY3d 93, 102;
see generally People v Quinones, 12 NY3d 116, 122-131, cert denied __
us , 130 S C 104; People v Rivera, 5 Ny3d 61, 66-68, cert denied

546 US 984).

Patricia L. Morgan

Entered: April 1, 2011
Cerk of the Court
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Appeal froma judgnent of the Niagara County Court (Sara S
Sperrazza, J.), rendered August 17, 2009. The judgnent convicted
def endant, upon a jury verdict, of sexual abuse in the first degree
(three counts), rape in the first degree (two counts), rape in the
third degree (two counts) and attenpted crimnal sexual act in the
first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himof, inter
alia, two counts of rape in the first degree (Penal Law § 130.35 [1],
[2]), defendant contends that the indictnent was fatally defective
because it | acked sufficient specificity to enable himto prepare a
defense. W conclude that defendant failed to preserve his contention
for our review (see People v Soto, 44 Ny2d 683; People v Adans, 59
AD3d 928, Iv denied 12 NY3d 813). “In any event, that contention
| acks nmerit inasnuch as the tine franmes set forth in the indictnent,
[e.g., on or about a day in June 2008], were sufficiently specific in
view of the nature of the offense[s] and the age of the victin
(Adanms, 59 AD3d at 929 [internal quotation marks omitted]; see People
v Franks, 35 AD3d 1286, |v denied 8 NY3d 922; People v Risolo, 261
AD2d 921; see generally People v Morris, 61 Ny2d 290, 295-296).

Def endant further contends that County Court erred in admtting
in evidence the nedical report of a physician who testified at trial
because it was based entirely on inadm ssible hearsay. Defendant
objected to the adm ssion in evidence of that report only with respect
to its relevance, however, and he therefore failed to preserve his
present contention for our review (see People v Billip, 65 AD3d 430,
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| v deni ed 13 NY3d 834; People v N chol opoul os, 289 AD2d 1087, |v
denied 97 Ny2d 758). W decline to exercise our power to review that
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). The sentence is not unduly harsh or severe.

In his pro se supplenental brief defendant contends that the
conviction is not supported by legally sufficient evidence because the
dates of the incidents as alleged in the indictnment were inconsistent
with the dates of the incidents as established at trial. W reject
that contention. The indictnent alleged that the incident upon which
the first count was based occurred on a day in June 2008, and it set
forth tinme periods for the remaining counts that referred to the tine
period for the first count. The victimtestified at trial, however,
that the incident upon which the first count was based occurred
“towards the end of May” 2008. \Were, as here, tinme is not an
essential elenment of an offense, “the prosecution is not required to
prove the exact date and tinme the charged of fenses occurred” (People v
G over, 185 AD2d 458, 460; see People v Cunni ngham 48 Ny2d 938, 940).
We thus conclude that the variance between the dates alleged in the
i ndi ctment and the dates established at trial does not render the
evidence legally insufficient to support the conviction (see People v
Jones, 37 AD3d 1111, |v denied 8 NY3d 986; People v Davis, 15 AD3d
920, |v denied 4 NY3d 885, 5 NY3d 787; People v Mdirgan, 246 AD2d 686,
687, |v denied 91 Ny2d 975). Defendant failed to preserve for our
review his remai ning challenges to the | egal sufficiency of the
evi dence (see People v Gray, 86 Nyz2d 10, 19).

View ng the evidence in light of the elenments of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that, contrary to the contention of defendant in his pro se
suppl emental brief, the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 NYy2d 490, 495).
“IRlesolution of issues of credibility, as well as the weight to be
accorded to the evidence presented, are primarily questions to be
determned by the jury . . ., and the testinony of the victim.
was not so inconsistent or unbelievable as to render it incredible as
a matter of |aw (People v Wtherspoon, 66 AD3d 1456, 1457, |v denied
13 NY3d 942 [internal quotation marks omtted]; see People v Black, 38
AD3d 1283, 1285, |v denied 8 NY3d 982). Finally, we reject the
further contention of defendant in his pro se supplenental brief that
the court erred in permtting the People to elicit testinony that
def endant threatened the victimwith a knife. That testinony was
adm ssible “to explain the victinis failure to nake a pronpt
conplaint” (People v Chase, 277 AD2d 1045, |v denied 96 Ny2d 733), “to
devel op the necessary background and [to] conplete the victinms
narrative” (People v Shofkom 63 AD3d 1286, 1287, |v denied 13 NY3d
799, appeal dism ssed 13 NY3d 933).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Ml chor E
Castro, A J.), rendered Septenber 14, 2007. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of manslaughter in the first degree (Penal Law §
125.20 [1]). Contrary to the contention of defendant, County Court
properly wei ghed the probative value of the evidence of her prior bad
acts against any prejudice to her (see generally People v Ventimgli a,
52 Ny2d 350; People v Mlineux, 168 NY 264). Although “the court
shoul d have expressly recited its discretionary bal ancing [of those
factors] . . ., viewed in the context of the conbi ned
[ Mol i neux/ Ventim glia and Sandoval ] hearings and defense counsel’s
opposition [to the evidence] based on its prejudicial effect, the
court’s proper exercise of its discretionis inplicit” (People v
Ml ot, 305 AD2d 729, 731, |v denied 100 NY2d 585; see People v Meseck,
52 AD3d 948, 950; cf. People v Westerling, 48 AD3d 965, 968).
Furthernore, “ ‘any prejudice to defendant was mnimzed by [the
court’s] limting instructions’ ” (People v Carson, 4 AD3d 805, 806,
v denied 2 NY3d 797). Defendant failed to address in her brief on
appeal any other issues with respect to the Mlineux/Ventimglia
evi dence, and thus she is deened to have abandoned any contentions
with respect thereto (see generally People v Butler, 2 AD3d 1457,
1458, |Iv denied 3 NY3d 637; People v Jansen, 145 AD2d 870, 871, |v
deni ed 73 Ny2d 923).

We agree with defendant, however, that the court erred in
refusing to instruct the jury with respect to posttraumatic stress
di sorder insofar as it was relevant to the defense of justification.
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Prior to trial, defendant served a notice pursuant to CPL 250. 10

i ndicating that she intended to introduce evidence that she suffered
frombattered woman syndrone. At trial, defendant’s psychiatric
expert testified regarding that syndronme and posttraumatic stress

di sorder, as did the People’ s expert in rebuttal. After the close of
proof, the prosecutor requested that the court not instruct the jury
on posttraumatic stress disorder insofar as it was relevant to the
defense of justification, based solely on the lack of specificity in
the CPL 250.10 notice. As the Court of Appeals recently noted, that
“statutory notice provision is grounded on principles of fairness and
is intended ‘to prevent di sadvantage to the prosecution as a result of
surprise’ . . . [I]t “was designed to allow the prosecution an
opportunity to acquire relevant information fromany source—ot nerely
from an i ndependent exam nation of the defendant—+o counter the
defense’ ” (People v Diaz, 15 NY3d 40, 46). Thus, inasmuch as the
Peopl e had sufficient notice to prepare a response to the defense of
justification, the court erred in refusing to give the instruction on
that ground. Contrary to defendant’s further contention, however,
reversal is not required. Defense counsel was permtted to introduce
rel evant evidence and argue to the jury regardi ng both battered wonman
syndrome and posttraumatic stress disorder and, “[b]ecause there was
overwhel m ng evi dence disproving the justification defense and no
reasonabl e possibility that the verdict would have been different had
t he charge been correctly given, the error in the . . . court’s
justification charge [is] harm ess” (People v Petty, 7 NY3d 277, 286;
see generally People v Crimm ns, 36 NY2d 230, 241-242).

Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order (denoni nated decision) of the Suprene Court,
Monroe County (WIlliamP. Polito, J.), entered July 13, 2010 in a
breach of contract action. The order granted the notion of plaintiffs
to dismss defendant’s ninth affirmative defense.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied
and the ninth affirmati ve defense is reinstated.

Menorandum In this breach of contract action involving a
di spute over fire insurance coverage, plaintiffs noved to dismss the
ninth affirmati ve defense alleging that defendant insurer properly
di scl ai med coverage based on plaintiffs’ failure to submt sworn proof
of loss within the tine limt set forth in the insurance policy. W
agree with defendant that Supreme Court erred in granting the notion.
Pursuant to CPLR 3211 (b), a plaintiff may nove to dism ss a defense
on the ground that it has no nerit (see Fireman’s Fund Ins. Co. v
Farrell, 57 AD3d 721, 723). \Wien reviewing a notion to dism ss an
affirmati ve defense, “all of defendant’s allegations nmust be deened to
be true and defendant is entitled to all reasonable inferences to be
drawn fromthe submtted proof” (G under v Recckio, 138 AD2d 923,
923). The notion nust be denied if there is any doubt with respect to
the availability of a defense (see Nahrebeski v Ml nar, 286 AD2d 891).

Here, pursuant to the insurance policy, plaintiffs were required
to submt proof of loss within 60 days of defendant’s demand for such
proof. Defendant submitted evidence in support of the notion
establishing that plaintiffs received its demand for proof of loss in
the mail on March 6, 2009. Specifically, defendant’s clains nanager
averred in an affidavit that plaintiff Mchael Stopani called her on
t hat day and acknow edged recei pt of the demand |letter, which was sent
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by defendant two days earlier via regular first class mail. On March
9, 2009, plaintiffs received another copy of the demand letter sent to
them by certified mail. It is undisputed that plaintiffs did not

submt proof of |oss to defendant until May 8, 2009, which was nore
than 60 days fromtheir alleged receipt of the first letter but fewer
than 60 days fromtheir admtted recei pt of the second letter.

As a general rule, “[wjhen an insurer gives its insured witten
notice of its desire that proof of |oss under a policy of fire
i nsurance be furnished and provides a suitable formfor such proof,
failure of the insured to file proof of loss within 60 days after
recei pt of such notice, or within any |onger period specified in the
notice, is an absolute defense to an action on the policy” (Igbara
Realty Corp. v New York Prop. Ins. Underwiting Assn., 63 NY2d 201,
209-210; see Turkow v Erie Ins. Co., 20 AD3d 649, 649-650). \Were, as
here, the insurer’s demand for proof of loss is sent by two different
nmet hods on the sane day, the 60-day period should be neasured fromthe
date the insured first receives the demand letter. This rule is
consistent with the reciprocal principle that “the nonment from which
the tinmeliness of an insurer’s disclainer is neasured is the date on
which it first receives information that woul d disqualify the clainf
(2540 Assoc. v Assicurazioni Cenerali, 271 AD2d 282, 283 [enphasis
added]). |If the rule were otherw se, an insured could extend
indefinitely the time within which he or she is required to submt
proof of loss by sinply refusing to accept the demand letter sent by
certified mail. Because defendant alleged that plaintiffs failed to
submt proof of loss within 60 days of their first receipt of the
demand letter, it cannot be said that defendant’s ninth affirmative
defense | acks nerit.

Wth respect to the court’s conclusion that, even if the 60-day
period is nmeasured fromplaintiffs’ first receipt of the demand letter
on March 6, 2009, the delay is “de mnims and excusabl e under
contract law,” we agree with defendant that such a conclusion is
contrary to the rule that the failure to conply with a demand for
proof of loss within 60 days serves as “an absol ute defense to an
action on the policy” (lgbara Realty Corp., 63 Ny2d at 210).

Patricia L. Morgan

Entered: April 1, 2011
Cerk of the Court
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Appeal from an order of the Suprene Court, Mnroe County (Harold
L. Galloway, J.), entered April 21, 2010 in a personal injury action.
The order granted the notion of defendant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying the notion in part and
reinstating the conplaint, as anplified by the bill of particulars,
with respect to the significant Iimtation of use and 90/ 180- day
categories of serious injury within the neaning of |Insurance Law §
5102 (d) insofar as they relate to plaintiff’s right shoul der injury
and as nodified the order is affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries she allegedly sustained in a three-car chain reaction notor
vehi cl e accident that occurred after the vehicle driven by defendant
junped a curb while exiting a parking lot. Defendant noved for
summary judgnent dism ssing the conplaint on the ground that plaintiff
did not sustain a serious injury within the meani ng of |Insurance Law 8§
5102 (d), and Suprene Court granted the notion.

At the outset, we reject plaintiff’s contention that defendant
i nproperly subm tted unsworn nedical reports that were not obtained
fromplaintiff’s counsel in support of defendant’s notion (see Meely v
4 Gs Truck Renting Co., Inc., 16 AD3d 26, 27). In any event,
“[a]l though ‘[those] reports were unsworn, the . . . nedical
opinion[ ] relying on those . . . reports [is] sworn and thus
conpetent evidence’ ” (Harris v Carella, 42 AD3d 915, 916, quoting
Brown v Dunl ap, 4 NY3d 566, 577 n 5). W further conclude that, even
t hough plaintiff did not plead the aggravation or exacerbation of a
preexisting injury, defendant herself raised that issue in her notion
papers and thus plaintiff could properly rely on that theory in
opposition to the notion (see generally Mazurek v Hone Depot U S A,
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303 AD2d 960, 961; Martin v Volvo Cars of N. Am, 241 AD2d 941, 943).

Plaintiff does not challenge that part of the order granting
defendant’s notion with respect to the significant disfigurenent
category of serious injury, and we therefore deem any challenge with
respect thereto abandoned (see C esinski v Town of Aurora, 202 AD2d
984). W conclude that defendant net her initial burden of
establishing that plaintiff did not sustain a serious injury under any
category relating to her neck or lunbar spine, and plaintiff did not
raise a triable issue of fact (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562). Indeed, the evidence submtted by plaintiff
in opposition to the notion concerned the alleged injury to her right
shoul der only.

We further conclude that defendant net her initial burden of
establishing that plaintiff did not sustain a serious injury relating
to her right shoul der under the permanent consequential [imtation of
use category. Defendant submtted evidence that any alleged injuries
to plaintiff’s right shoul der had resolved within 21 nonths follow ng
t he subject notor vehicle accident (see Dilone v Tak Leu Cheng, 56
AD3d 397; Curtis v Brent, 51 AD3d 464; Snow v Harrington, 40 AD3d
1237, 1238; see generally Gaddy v Eyler, 79 Ny2d 955, 957-958). 1In
opposition to the notion, plaintiff failed to raise a triable issue of
fact whether any |limtation of use of her right shoul der was pernmanent
(see generally Zuckerman, 49 NY2d at 562).

W agree with plaintiff, however, that the court erred in
granting those parts of the notion with respect to the significant
limtation of use and 90/ 180-day categories of serious injury insofar
as they relate to plaintiff’s right shoulder injury, and we therefore
nodi fy the order accordingly. Wth respect to the significant
[imtation of use category, we conclude that defendant failed to neet
her initial burden of establishing that plaintiff did not sustain a
serious injury under that category. Although defendant submtted
reports from physicians di scussing the range of notion of plaintiff’s
ri ght shoul der, those reports fail to conpare plaintiff’s range of
nmotion to what would be considered normal. Thus, those reports are
“insufficient to establish that [any] decreased range of notion in the
plaintiff's right [shoulder] was so mld, mnor[] or slight as to be
considered insignificant within the neaning of [lInsurance Law § 5102
(d)]” (Diorio v Butler, 69 AD3d 787, 787-788; see McCarthy v Gagne, 61
AD3d 942; cf. Roll v Gavitt, 77 AD3d 1412). Indeed, defendant
subm tted evidence that, follow ng the notor vehicle accident,
plaintiff underwent surgery for a rotator cuff tear to her right
shoul der and that, although plaintiff had preexisting injuries to her
ri ght shoul der, the accident nay have exacerbated those preexisting
injuries.

Finally, with respect to the 90/ 180-day category, we concl ude
that defendant failed to nmeet her initial burden of establishing that
plaintiff was able to performsubstantially all of the material acts
that constituted her usual and customary daily activities during no
| ess than 90 days of the 180 days follow ng the accident (see
| nsurance Law 8 5102 [d]). “To qualify as a serious injury under the
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90/ 180[ -day] category, there nust be objective evidence of a nedically
determ ned i njury or inpairnent of a non-permanent nature . . .[,] as
wel | as evidence that plaintiff’s activities were curtailed to a great
extent” (Zeigler v Ramadhan, 5 AD3d 1080, 1081 [internal quotation
marks omtted]). Defendant’s own subm ssions included objective

medi cal evidence that plaintiff may have sustained an injury to her

ri ght shoul der that, at the very |east, exacerbated a preexisting
injury. Defendant also submtted evidence that plaintiff was confined
to her bed for 2% nonths follow ng the accident and was unable to
performdaily groomng activities, to do sinple chores or to play with
her children for three to four nonths foll owi ng the accident.

| nasmuch as defendant failed to nmeet her initial burden of
establishing that plaintiff did not sustain a serious injury relating
to her right shoulder that was causally related to the accident under
those two categories of serious injury, the burden never shifted to
plaintiff to raise a triable issue of fact (see generally Alvarez v
Prospect Hosp., 68 Ny2d 320, 324).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered May 5, 2010. The order denied the notion of
defendants to dism ss the anended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
and the anended conplaint is di sm ssed.

Menorandum Plaintiffs conmenced this qui tam action pursuant to
the New York False Clainms Act ([ FCA] State Finance Law 88 187 et
seq.), seeking to recover, inter alia, treble damages for | osses that
the State of New York sustained with respect to a contract in which
def endants agreed to provide air and ground shipping services to the
State. Plaintiffs, two fornmer ground shipping subcontractors of
defendants, alleged that defendants overbilled the State for shipping
by charging a jet fuel surcharge for shipnents that were transported
by truck, rather than the | ower diesel fuel surcharge. After the
Attorney Ceneral declined to intervene, plaintiffs chose to continue
prosecuting the action. Defendants appeal froman order that, inter
alia, denied their pre-answer notion to dism ss the anmended conpl ai nt.
We agree with defendants that this action is preenpted by the Airline
Deregul ation Act of 1978 ([ ADA] 49 USC § 41713 [b] [1]) and the
Federal Aviation Adm nistration Authorization Act ([ FAAAA] 49 USC §
14501 [c] [1]), and we therefore reverse.

The ADA provides that, with certain exceptions, “a State .
may not enact or enforce alaw . . . related to a price, route, or
service of an air carrier that may provide air transportati on under



-107- 406
CA 10-02068

[the Econom ¢ Regul ation] subpart” of Title 49 of the United States
Code (49 USC § 41713 [b] [1]). By nearly identical |anguage, the
FAAAA preenpts state regulation of notor carriers of property (see 49
USC § 14501 [c] [1]). Al though “we are guided by the *starting
presunption that Congress does not intend to supplant state | aw
unless its intent to do so is ‘clear and manifest’ 7 (Matter of People
v Applied Card Sys., Inc., 11 Ny3d 105, 113, cert denied ___ US

129 S ¢ 999, quotlng NBM/Ybrk State Conference of Blue Cross &.Blue
Shield Plans v Travelers Ins. Co., 514 US 645, 654-655), it is well
settled that a cause of action relates to rates, routes or services

wi thin the neaning of the ADA and thus is preenpted whenever the
underlying state action can be classified as “having a connection with

or reference to airline ‘rates, routes, or services' " (Mrales v
Trans Wrld Airlines, Inc., 504 US 374, 384). The sane rule applies
to notor shipping rates pursuant to the FAAAA. Inasnuch as the causes

of action in the anended conpl ai nt seek damages based upon def endants’
al l egedly inproper use of certain shipping rates, they unquestionably

have a connection to airline and notor freight rates and therefore are
pr eenpt ed.

Contrary to the contention of plaintiffs, the so-called market
partici pant exception to the preenption doctrine does not apply

herein. In what is known as the Boston Harbor case (Building &
Constr. Trades Council of the Metro. Dist. v Associated Bldrs. &
Contrs. of Mass./RI., Inc., 507 US 218, 226-229), the United States
Suprene Court concluded that the preenption doctrine will not apply

when a state obtains goods or services in a proprietary capacity,
acting in the sane manner as a private entity seeking to obtain
necessary goods and services. “lIn distinguishing between proprietary
action that is inmune from preenption and inpernmissible attenpts to
regul ate through the spendi ng power, the key under Boston Harbor is to
focus on two questions. First, does the challenged action essentially
reflect the entity’s own interest in its efficient procurenent of
needed goods and services, as neasured by conparison with the typical
behavi or of private parties in simlar circunstances? Second, does
the narrow scope of the challenged action defeat an inference that its
primary goal was to encourage a general policy rather than address a
specific proprietary problen?” (Cardinal Towing & Auto Repair, Inc. v
City of Bedford, Tex., 180 F3d 686, 693). Here, the broad scope of
the FCA denonstrates that its primary goal is to regulate the actions
of those who engage in business with the State, and thus the statute
enforces a general policy.

Furthernore, although “the ADA permts state-|aw based court
adj udi cation of routine breach[]of[]contract clains” (Amrerican
Airlines, Inc. v Wlens, 513 US 219, 232), the preenption doctrine
applies to “confine[] courts, in breach[]of[]contract actions, to the
parties’ bargain, with no enlargenent or enhancenment based on state
|aws or policies external to the agreenent” (id. at 233). Here,
plaintiffs seek treble damages for defendants’ alleged false clains in
setting airline and truck shipping rates and thus the action falls
squarely within the preenption doctrine. “Sinply calling this a
contract dispute does not gainsay that the dispute is over the rates
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charged by an air carrier during a specified tine period” (Strategic

Risk Mgt. v Federal Express Corp., 253 AD2d 167, 172, |v denied 94
NY2d 757).

Def endants’ remaining contentions are noot in |ight of our
resol ution of the preenption issue.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered Decenber 31, 2009 in a personal injury
action. The order, inter alia, granted the notion of defendant
Suzanne K. Varley for summary judgnent and di sm ssed the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered July 16, 2010 in a personal injury action.
The order denied the notion of defendant for summary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di smi ssing the conplaint insofar as it alleges that defendant was
negligent in failing to provide adequate lighting in the parking | ot
and as nodified the order is affirnmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries she sustained when she fell in defendant’s parking |ot after
stepping on a small boot of a doll. The boot neasured 1.75 inches in
bot h height and width. According to plaintiff, the presence of the
dol| boot in the parking |ot constituted a dangerous condition of
whi ch def endant knew or shoul d have known, and the accident was al so
caused by inadequate lighting in the parking lot. Defendant noved for
summary j udgnent dism ssing the conplaint on the ground that, because

“there is no proof of how long the tiny doll boot lay on the parking
| ot surface,” defendant |acked actual or constructive notice of the
al | egedly dangerous condition. Defendant further contended that the
lighting conditions of the parking |l ot did not cause plaintiff to fal
i nasmuch as she admitted in her deposition testinony that she was
| ooki ng strai ght ahead when she stepped on the boot.

We concl ude that Suprene Court properly denied the notion for
sumary judgnent dism ssing the conplaint insofar as it alleges that
def endant | acked constructive notice of the all egedly dangerous
condition. W note at the outset that, at oral argunment on the
nmotion, the court clarified that plaintiff was abandoni ng any issues
with respect to defendant’s alleged actual notice. “Were, as here,
only constructive notice is asserted, a defendant may neet its burden
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of affirmatively denonstrating a | ack of such notice by offering proof
of regularly recurring maintenance or inspection of the prem ses”
(Kropp v Corning, Inc., 69 AD3d 1211, 1212; see Babb v Marshalls of

MA, Inc., 78 AD3d 976; Braudy v Best Buy Co., Inc., 63 AD3d 1092). W
further note that defendant does not challenge the allegation that the
dol | boot constituted a dangerous condition. Although defendant

subm tted evidence that, pursuant to a general unwitten policy, the
manager in charge of the store at closing would i nspect the parking

| ot for debris, defendant failed to submt evidence establishing that
the general policy was followed on the night before plaintiff’s

acci dent (see Johnson v Panera, LLC, 59 AD3d 1118). Thus, defendant
failed to neet its initial burden of establishing as a matter of |aw
that the doll boot had not been in the parking ot for a sufficient
period of time to permt an enployee to discover and renpve it (see
id.; Cooper v Carm ke Ci nemas, Inc., 41 AD3d 1279; Mancini v Quality
Mkts., 256 AD2d 1177). Defendant’s contention that the doll boot was
not visible and apparent is raised for the first tine on appeal and
thus is not properly before us (see C esinski v Town of Aurora, 202
AD2d 984, 985).

We agree with defendant, however, that the court erred in denying
the notion for sunmary judgnment dism ssing the conplaint insofar as it
al l eges that defendant failed to provide adequate lighting in the
parking lot, and we therefore nodify the order accordingly. Defendant
met its initial burden of establishing that the allegedly poor
lighting in the parking | ot was not a cause of the accident. 1In
support of its notion, defendant submitted the deposition testinony of
plaintiff wherein she acknow edged that she was not | ooking down as
she was wal ki ng and that she had wal ked only “a little distance” after
getting out of her vehicle before she fell (see Reyes v La Ronda
Cocktail Lounge, 27 AD3d 397; Christoforou v Lown, 120 AD2d 387, 390-
391). Plaintiff failed to raise a triable issue of fact in opposition
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (Richard A
Keenan, J.), rendered Cctober 18, 2007. The judgnment convicted
def endant, upon a jury verdict, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of assault in the second degree (Penal Law 8§ 120.05 [7]),
def endant contends that County Court erred in denying his request for
an adverse inference charge concerning the failure of the People to
preserve an all eged videotape of the assault. Contrary to defendant’s
contention, an adverse inference charge was not warranted i nasmuch as
defendant failed to establish that the all eged vi deot ape was
di scover abl e evidence that the People were required to preserve (see
Peopl e v Janes, 93 Ny2d 620, 644; People v Kelly, 62 Ny2d 516, 520).
There is no support in the record for defendant’s assertion that the
al | eged vi deot ape was excul patory and thus his contention that the
al | eged vi deotape was Brady material is merely specul ative (see People
v Ross, 282 AD2d 929, 931, |v denied 96 NY2d 907; People v
Scattareggia, 152 AD2d 679, 679-680).

Contrary to defendant’s further contention, the evidence, viewed
in the light nost favorable to the People (see People v Contes, 60
NY2d 620, 621), is legally sufficient to establish that defendant
intended to cause injury to another person (see Penal Law 8 120.05
[ 7]; People v Cooper, 50 AD3d 1570, |v denied 10 NY3d 957; People v
Am n, 294 AD2d 863, |v denied 98 Ny2d 672, 674; see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Further, viewing the evidence in |ight
of the elenents of the crinme of assault in the second degree as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
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(see generally Bl eakley, 69 Ny2d at 495). Finally, the sentence is
not unduly harsh or severe.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered July 21, 2009. The judgnent convicted defendant,
upon a jury verdict, of sexual abuse in the first degree, sexual abuse
in the second degree and endangering the welfare of a child (two
counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
reversed as a matter of discretion in the interest of justice and on
the law, counts five and eight of the indictnment are dism ssed, and a
new trial is granted on the remaining counts of the indictnent.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of sexual abuse in the first degree (Penal Law 8
130.65 [3]), sexual abuse in the second degree (8 130.60 [2]), and two
counts of endangering the welfare of a child (8 260.10 [1]). W agree
with defendant that the two counts of endangering the welfare of a
child of which he was convicted are tine-barred i nasnuch as the acts
charged therein occurred nore than two years prior to the filing of
the indictnment (see Penal Law 8 260.10; CPL 30.10 [2] [c]; People v
Heil, 70 AD3d 1490). Although defendant failed to preserve that issue
for our review, we neverthel ess exercise our power to reviewit as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). W therefore dismss the fifth and eighth counts of the
i ndi ctnment (see People v Wse, 49 AD3d 1198, 1200, |v denied 10 NY3d
940, 966).

Contrary to the further contention of defendant, the conviction
of sexual abuse in the first and second degrees is supported by
legally sufficient evidence (see generally People v Bl eakley, 69 Ny2d
490, 495). In addition, viewing the evidence in light of the elenents
of those crines as charged to the jury (see People v Daniel son, 9 Ny3d
342, 349), we conclude that the verdict convicting himof those crines
is not against the weight of the evidence (see generally Bl eakl ey, 69
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NY2d at 495).

We further agree with defendant, however, that County Court erred
in denying his renewed application for subpoenas duces tecumwth
respect to the victins’ school records. Defendant renewed his
pretrial application for the subpoenas duces tecum after the People
elicited testinony at trial fromthe nother of the victins to the
effect that the victins’ behavior had changed after the crines took
pl ace. Specifically, the nother testified that the younger victims
behavi or at school was “[u]p and down, all over the place” until he
reported the sexual abuse two years later. According to the nother,
after the younger victimreported the sexual abuse, it was as though a
“light switch[ed]. Everything got better. He |iked school
Everyt hing changed.” The nother further testified that she
comuni cated with the victins’ teachers and school counselors “[e]very
single day” during the two-year period at issue. Based on the
not her’ s testinony concerning the victins’ behavior at school, we
conclude that the court erred in failing to conduct an in canera
review of the victinms’ school records to determ ne whet her disclosure
of at least a portion of those records was appropriate.

The purpose of a subpoena duces tecumis to “conpel the
production of specific docunents that are relevant and material to
facts at issue in a pending judicial proceeding. The relevant and
material facts in a crimnal trial are those bearing upon ‘the
unreliability of either the crimnal charge or of a w tness upon whose
testinmony it depends’ " (People v Kozlowski, 11 NY3d 223, 242, rearg
denied 11 Ny3d 904, cert denied = US |, 129 S C 2775, quoting
Peopl e v G ssendanner, 48 Ny2d 543, 550). A defendant is not,
however, required to show that the records sought are “ *actually’
rel evant and excul patory” (id., quoting G ssendanner, 48 Ny2d at 550).
Rat her, a defendant need only “proffer a good faith factual predicate
sufficient for a court to draw an inference that specifically
identified materials are reasonably likely to contain information that
has the potential to be both relevant and excul patory” (id. at 241;
see G ssendanner, 48 NY2d at 550). Here, the school records had the
potential not only to contradict and therefore to i npeach the nother’s
testinony, but they also had the potential to reveal information
“relevant and naterial to the determ nation of guilt or innocence”

(G ssendanner, 48 Ny2d at 548). Indeed, if the nother’s testinony
concerning the alleged change in behavior was not borne out by the
school records, the records would underm ne her testinony as well as
the children’s accusations of sexual abuse, thus tending to support
the theory of the defense that the accusations were fabricated. W

t hus concl ude that defendant “sufficiently established that the
children’s records were material to his defense and that the court
erred in withholding the records fromhinf (People v Thurston, 209
AD2d 976, 977, |v denied 85 Ny2d 915). That error cannot be deened
harm ess i nasmuch as the proof of guilt, which consists largely of the
victinms’ accusations, is not overwhelnmng, and it cannot be said that
there is no significant probability that the jury would have acquitted
defendant if not for the error (see generally People v Gant, 7 NY3d
421, 424; People v Crimm ns, 36 Ny2d 230, 241-242; cf. People v
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Morris, 153 AD2d 984, |v denied 75 Ny2d 922). W therefore reverse

t he judgnent of conviction with respect to the remaining counts of the
i ndi ctmrent of which defendant was convicted, i.e., sexual abuse in the
first and second degrees, and we grant a new trial on those counts
(see Thurston, 209 AD2d at 976-977).

Al though we are granting a new trial on other grounds and thus
need not address defendant’s contention that reversal is required
based on prosecutorial m sconduct on summati on, we neverthel ess
express our disapproval of several of the prosecutor’s coments on
summat i on, whi ch exceeded the bounds of proper advocacy. For exanple,
the prosecutor argued that, “in the [d]efendant’s m nd, he hadn’t hurt
the [victins]. He has given thema gift. He has given themthe gift
of his sexual encounter with them He doesn’t think that he has hurt
t hese kids by touching themin their genital area when they are
underage and forcing his hands upon them or naking [one of the
victinms] touch himas well. He doesn’t think he has hurt these kids
because he has given thema gift.” There is no basis in the record
for such comments by the prosecutor, who thereby inproperly inflaned
the jury with those unsubstantiated conmments (see generally People v
Ashwal , 39 Ny2d 105, 110; People v Collins, 12 AD3d 33, 39-40).
Simlarly, the prosecutor stated on summation that the ol der victim
wi t hhel d certain details about the sexual abuse because the victimwas
“worried that the people are going to think that he m ght be gay,” and
in |later repeating that statenent, the prosecutor commented that “[i]t
was awkward and enbarrassing for [the older victim to think, as
mentioned, that people would think that [he] was gay because the
[ d] ef endant made [hin] touch him” Again, there is no basis in the
record to support those comments (see Ashwal, 39 Ny2d at 109-110;
Collins, 12 AD3d at 39-40; People v Cark, 195 AD2d 988, 990). W
thus take this opportunity to adnoni sh the People that “sumation is
not an unbridl ed debate in which the restraints inposed at trial are
cast aside so that counsel may enploy all the rhetorical devices at
his [or her] command. There are certain well-defined limts . :
Above all [a prosecutor] should not seek to |lead the jury away from
the issues by drawing irrel evant and inflammatory concl usi ons which
have a decided tendency to prejudice the jury against the defendant”
(Ashwal , 39 Ny2d at 109-110).

In Iight of our determ nation, we do not address defendant’s
remai ni ng contentions.

Al'l concur except SmTH, J.P., who dissents in part and votes to
nodi fy in accordance with the foll ow ng Menorandum | respectfully
dissent in part. | agree with the majority that counts five and
ei ght, chargi ng defendant with endangering the welfare of a child
(Penal Law 8 260.10 [1]), are tine-barred and therefore nust be
dism ssed. | respectfully disagree with the majority’s further
concl usi on, however, that County Court erred in denying defendant’s
renewed application for subpoenas duces tecumw th respect to the
victinms’ school records, and | therefore vote to nodify by affirmng
t he remai nder of the judgnent.

Prior to trial, defendant sought the issuance of subpoenas duces
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tecumto enable himto obtain the victins’ school records. The court
denied that pretrial application on the ground that defendant failed
to make the requisite factual showing that it was reasonably |ikely
that the records would contain informati on bearing upon the victins’
credibility. Wen defendant renewed that application during trial,
after the victinms’ nother testified, | conclude that the court
properly denied his renewed application on the sane ground.

“The proper purpose of a subpoena duces tecum of course, is to
conpel the production of specific docunents that are rel evant and
material to facts at issue in a pending judicial proceeding. The
rel evant and material facts in a crimnal trial are those bearing upon
‘“the unreliability of either the crimnal charge or of a wi tness upon
whose testinony it depends’ ” (People v Kozl owski, 11 NY3d 223, 242,
rearg denied 11 NY3d 904, cert denied ___ US __ |, 129 S O 2775).
Here, the nother of the victins testified that the behavior of the
victinms changed after they were sexually abused, and that those
changes enconpassed certain behavior at school. Defendant sought
access to the victins’ school records, indicating that the records
m ght contain information establishing that the testinony of the
victinms and their nother was not credible. |In support of his
application, however, defendant proffered absolutely no factual
informati on establishing that the victinms’ school records contained
any information regarding the purported changes in the victins’
behavi or. Thus, defense counsel “made no pretense but that the
records’ contents would not directly bear on the hard issue of guilt
or innocence; he cited no possible line of inquiry in which they m ght
be enpl oyed beyond that of general credibility inpeachnment. Even on
that score, no basis was presented, in the formof infornmation from
any extraneous source or otherw se, to suggest that [the school
records of the victins contained evidence of an] act on which one
could prem se an inference that inpeachable material tending to affect
[the] credibility [of the victins and their nother] was to be found in
their files. 1In short, nothing better than conjecture having been
presented to the court, it acted well within its range of discretion
in rejecting the application” (People v G ssendanner, 48 Ny2d 543,
550). Indeed, “the sinple answer to this contention is that there
energed not the slightest inkling that the [victins’ school] records
cont ai ned any excul patory material” (id. at 551).

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from a judgnment of the Niagara County Court (Sara S
Sperrazza, J.), rendered March 6, 2003. The judgnent convicted
def endant, upon a jury verdict, of sexual abuse in the first degree,
rape in the first degree (two counts), attenpted sodony in the first
degree (two counts) and sodony in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |law by reversing that part convicting defendant of
attenpted sodony in the first degree under count three of the
i ndi ctment and di smissing that count of the indictnment and as nodified
the judgnent is affirned.

Menor andum  Def endant appeals from a judgnent convicting him
following a jury trial, of one count each of sexual abuse in the first
degree (Penal Law 8 130.65 [3]) and sodony in the first degree (formner
§ 130.50 [3]), and two counts each of rape in the first degree (8
130.35 [3]) and attenpted sodony in the first degree (8 110.00, fornmer
§ 130.50 [3]). The evidence presented at trial established that, over
the course of a nonth, defendant subjected a nine-year-old girl to
vari ous sexual acts on three separate occasions. Defendant’s
contention that he was denied his right to due process by
preindi ctnent delay is unpreserved for our review (see People v Peck,
31 AD3d 1216, |v denied 9 NY3d 992). W decline to exercise our power
to review defendant’s contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]), particularly in view of
the fact that the lack of preservation deprived the People of an
opportunity to refute defendant’s clains of prejudice and to
denonstrate that there were legitimte reasons for the del ay.

We reject defendant’s further contention that the conviction of
sexual abuse in the first degree and rape in the first degree under
the first two counts of the indictnment nust be reversed because the
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counts are “nultiplicitous.” The two counts are “non-inclusory
concurrent counts, and thus both charges and convictions can stand”
(People v Scott, 12 AD3d 1144, 1145, |Iv denied 4 NY3d 767). Defendant
failed to preserve for our review his contention that the evidence is
legally insufficient to support the conviction of attenpted sodony in
the first degree under count three of the indictnent because he failed
to renew his notion for a trial order of dismssal after presenting
evi dence (see People v Hines, 97 Ny2d 56, 61, rearg denied 97 Nyv2d
678). W neverthel ess exercise our power to review that contention as
a matter of discretion in the interest of justice (see CPL 470.15 [6]
al), and we agree with defendant that reversal of the conviction of
that count is required. W therefore nodify the judgnment accordingly.
The victimtestified that defendant told her to put her nouth on his
penis but that he did not touch her, and she further testified that,
when she told himthat she would not do so, she nerely wal ked away.
Wi | e defendant thereafter physically restrained the victimand had
intercourse with her by forcible compul sion, for which he was
convicted of rape, the evidence is legally insufficient to establish

t hat defendant cane “ ‘dangerously close’ ” to commtting sodony
(Peopl e v Lamagna, 30 AD3d 1052, 1053, Iv denied 7 NY3d 814). W have
consi dered defendant’s renmai ni ng contentions concerning the all eged

| egal insufficiency of the evidence and conclude that they are w thout
nerit (see generally People v Bl eakley, 69 NY2d 490, 495).

We al so reject defendant’s contention that he was deni ed
effective assi stance of counsel based on defense counsel’s failure to
hire an expert witness to refute the testinony offered at trial by the
Peopl e’ s experts. Although we recently concluded in People v Ckongwu
(71 AD3d 1393, 1395) that defense counsel was ineffective based in
part on the failure to obtain an expert wtness, defendant’s reliance
on that case is msplaced. Here, in contrast to kongwu, defense
counsel effectively cross-exam ned the People’ s experts and rai sed
certain areas of possible doubt arising fromtheir testinony. W thus
concl ude that defendant received nmeani ngful representation (see
general ly People v Baldi, 54 Ny2d 137, 147).

We further conclude that defendant was not deprived of a fair
trial by prosecutorial m sconduct on summation. Contrary to
def endant’ s contentions, none of the prosecutor’s coments denigrated
t he defense (see People v Jackson, 239 AD2d 948, |v denied 90 Ny2d
940, 942), and defendant was not entitled to his own copy of the
vi deotape of the victinmis testinony that was presented to the grand
jury, which counsel was afforded an opportunity to view (see People v
Smth, 289 AD2d 1056, 1058, |v denied 98 Ny2d 641). Moreover, having
reviewed the video, we conclude that it conplies with the nandates of
CPL 190.32. Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Cayuga County Court (Thomas G Leone,
J.), entered June 20, 2008. The order determ ned that defendant is a
| evel one risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat said appeal is unaninously dismssed in
part and the order otherwise is affirmed w thout costs.

Menmor andum  Def endant appeals froman order determ ning that he
is a level one risk pursuant to the Sex O fender Registration Act (see
Correction Law 8 168 et seq.). Defendant does not challenge his risk
| evel designation, but instead contends only that he should not have
been required to register as a sex offender because the crinmes of
whi ch he was convi cted under the Uniform Court of MIlitary Justice
have no equi val ent regi sterable offenses in New York. *“A challenge to
the . . . initial determnation [of the Board of Exam ners of Sex
O fenders] that a defendant is a registerable sex offender constitutes
a challenge to a determ nation of an adm nistrative agency and i s not
properly raised in the subsequent court proceeding involving the
separate and distinct risk | evel determ nation,” and thus the appeal
nmust be dism ssed to the extent that defendant raises that challenge
(Peopl e v Carabell o, 309 AD2d 1227, 1228; see generally People v
Rei tano, 68 AD3d 954, |v denied 14 NY3d 708; People v Teagle, 64 AD3d
549; People v Rendace, 58 AD3d 821; People v Pride, 37 AD3d 957, |v
denied 8 NY3d 812). W affirmthe order insofar as it determ nes that
defendant is a risk | evel one.

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. CREEN, DI STRICT ATTORNEY, ROCHESTER ( GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Thomas R
Morse, A.J.), rendered Decenber 3, 2007. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of robbery in the third degree (Penal Law 8§
160.05). W reject defendant’s contention that County Court erred in
i nposi ng an enhanced sentence. First, defendant violated a condition
of the plea agreenent by failing to appear in court on the schedul ed
sentencing date, and thus the court properly inposed an enhanced
sentence based on that violation (see People v VanDeViver, 56 AD3d
1118, 1119, |v denied 11 NY3d 931, 12 NY3d 788). Second, defendant
was arrested after the plea and before sentencing for crines allegedly
commtted during that interimperiod, also in violation of a condition
of the plea agreenent, and “the record establishes that the
i nformation supporting the arrest was reliable and accurate” (People v
Hal |, 38 AD3d 1289, 1290 [internal quotation marks omtted]). Indeed,
t he evidence introduced at the inquiry pursuant to People v Qutley (80
NY2d 702, 713) established that an indictnment had been issued upon the
charges underlying the postplea arrest (see People v Smth, 248 AD2d
179, Iv denied 91 Ny2d 1013).

The record belies the further contention of defendant that the
court informed himthat he would not receive an enhanced sentence
unl ess he violated all of the conditions of the plea agreenent (cf.
People v Wl lians, 195 AD2d 1040). Rather, the record establishes
that the court indicated that an enhanced sentence could be inposed
unl ess defendant did “everything” required by the conditions of the
pl ea agreenment. W thus conclude that the court properly enhanced the
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sentence based upon defendant’s failure to conply with the conditions
of the plea agreenent (see People v Figgins, 87 NY2d 840).

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered March 9, 2007. The judgnment convicted defendant,
upon a nonjury verdict, of crimnal sale of a controlled substance in
the third degree and crimnal possession of a controlled substance in
the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by reducing the period of postrel ease
supervi sion i nposed for each count to a period of three years and as
nodi fied the judgnment is affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
bench trial of crimnal sale of a controlled substance in the third
degree (Penal Law § 220.39 [1]) and crimnal possession of a
controlled substance in the third degree (8 220.16 [1]), defendant
contends that the verdict is against the weight of the evidence. W
reject that contention (see generally People v Bl eakley, 69 NY2d 490,
495). Here, “the People presented evidence that defendant did nore
than sinply direct the undercover officers to a |ocation where they
coul d purchase crack cocai ne” (People v Brown, 50 AD3d 1596, 1597).
| ndeed, they presented evidence that defendant offered to drive with
the officers to make the purchase and that he obtained the crack
cocaine fromthe supplier for them Consequently, view ng the
evidence in light of the elements of the crimes in this bench trial
(see People v Danielson, 9 NY3d 342, 349), we conclude that County
Court did not fail to give the evidence the weight it should be
accorded (see generally People v Poole, 79 AD3d 1685, 1686; Brown, 50
AD3d at 1598).

We further reject defendant’s contention that the court erred in
failing to conduct a Wade hearing. “[A]lthough there is no
categorical rule exenpting fromrequested Wade hearings confirmatory
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identifications by police officers by nerely | abeling themas such

., a hearing is not required where the defendant in a buy and bust
operation is identified by a trained undercover officer who observed
[the] defendant during the face-to-face drug transacti on knowi ng [t hat
t he] defendant would shortly be arrested” (People v Releford, 73 AD3d
1437, 1438, |v denied 15 NY3d 808 [internal quotation marks omtted];
see People v Wharton, 74 Ny2d 921, 922-923; see al so People v Boyer, 6
NY3d 427, 432-433; People v Stubbs, 6 AD3d 1109, |v denied 3 NY3d
663) .

We |ikew se reject defendant’s contention that he was deni ed
effective assistance of counsel. “[T]he failure of defense counsel to
move to dismss the indictnment pursuant to CPL 30.30 did not
constitute ineffective assistance of counsel inasnuch as such a notion
woul d not have been successful” (People v McDuffie, 46 AD3d 1385,

1386, |v denied 10 NYy3d 867), nor was defense counsel ineffective
based on his failure to challenge the legality of defendant’s arrest
i nasmuch as such a chal l enge al so woul d have been unsuccessful (see
People v Garcia, 75 Ny2d 973, 974). Defendant’s further contention
t hat defense counsel was ineffective in failing to conduct a proper

i nvestigation of the case and to obtain certain records concerning
defendant’s nedical treatnent is based on matters outside the record
on appeal and thus nust be raised by way of a notion pursuant to CPL
440. 10 (see People v Cobb, 72 AD3d 1565, 1567, |v denied 15 NY3d 803;
Peopl e v Washi ngton, 39 AD3d 1228, 1230, |Iv denied 9 NY3d 870).

Def endant al so contends that he was denied effective assistance
of counsel based on an alleged conflict of interest with defense
counsel . That contention lacks nerit. To prevail on such a
contention, a defendant nust prove that “ ‘the conduct of his defense
was in fact affected by the operation of the conflict of interest, or
that the conflict operated on the representation’ ” (People v
Konst anti ni des, 14 Ny3d 1, 10; see People v Alicea, 61 Ny2d 23, 31).
Even assum ng, arguendo, that there was such a conflict of interest,
we concl ude that defendant failed to “ ‘denonstrate that the conduct
of his defense was in fact affected by the operation of [that]
conflict’ ” (People v Cooper, 79 AD3d 1684, 1685, quoting Alicea, 61
NY2d at 31). To the extent that defendant contends that the court
erred in denying defense counsel’s request to be relieved at
sentencing, we conclude that it lacks nerit. A conflict of
personalities between a defendant and his or her attorney does not
rise to the level of a conflict of interest inpacting the defendant’s
right to a fair trial (see Konstantinides, 14 Ny3d at 10).

Finally, with respect to defendant’s challenge to the sentence
i nposed, along with an alleged trial tax inposed by the court, we note
that “[t]he nmere fact that a sentence inposed after trial is greater
than that offered in connection with plea negotiations is not proof
t hat defendant was puni shed for asserting his right to trial” (People
v Brink, 78 AD3d 1483, 1485 [internal quotation marks omtted]).
| ndeed, the record here “ *shows no retaliation or vindictiveness
agai nst the defendant for electing to proceed to trial’ ” (People v
Dorn, 71 AD3d 1523, 1524; see People v Powell, = AD3d __ [Feb. 10,
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2011]). W reject defendant’s challenge to the severity of concurrent
determ nate ternms of incarceration inposed, but we agree with himthat
the sentence is illegal insofar as it includes an additional period of
postrel ease supervision of 3% years with respect to each count (see
Penal Law § 70.45 [2] [d]). W therefore nodify the judgnment by
reduci ng the period of postrel ease supervision to a period of three
years (see People v Smith, 63 AD3d 1625, |v denied 13 Ny3d 800; People
v Childres, 60 AD3d 1278, 1279, |v denied 12 NY3d 913).

Patricia L. Mrgan

Entered: April 1, 2011
Cerk of the Court
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Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered February 9, 2010. The judgnment convicted
def endant, upon his plea of guilty, of crimnal contenpt in the second
degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals from a judgnent convicting him
upon his guilty plea, of two counts of crimnal contenpt in the second
degree (Penal Law 8 215.50 [3]). According to defendant, reversal is
requi red because the superior court information (SCl) charging him
with those offenses is jurisdictionally defective inasmuch as it fails
to allege that he was aware that an order of protection was in effect
when he had physical contact with the victim W reject that
contention. An SClI “is subject to the sanme rules as an indictnent
(CPL 200.15), and an indictnment that states no nore than the bare
el enents of the crinme charged and, in effect, parrots the Penal Law is
legally sufficient; the defendant may di scover the particulars of the
crime charged by requesting a bill of particulars” (People v Price,
234 AD2d 978, 978, |v denied 90 NYy2d 862; see People v lannone, 45
NY2d 589, 598-599; see generally People v Fitzgerald, 45 Ny2d 574,

580, rearg denied 46 NY2d 837). Although the SCI in this case does
not explicitly allege that defendant had know edge of the order of
protection when he violated it by having physical contact with the
victim the accusatory instrument is nevertheless jurisdictionally
sufficient inasnmuch as it alleges, in conformance with Penal Law 8§
215.50 (3), that defendant “intentionally di sobeyed a nandate of a
court; that is, the defendant intentionally di sobeyed an Order of
Protection.” |In any event, we note our agreenent with the Peopl e that
the SCI sufficiently alleges defendant’s all eged know edge of the
order of protection because he could not have intentionally violated
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the order of protection unless he knew of its existence.

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered March 26, 2009. The judgnment convicted
def endant, upon his plea of guilty, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by anendi ng the order of protection and as
nmodi fied the judgnent is affirmed, and the natter is remtted to Erie
County Court for further proceedings in accordance with the foll ow ng
Menorandum  Def endant appeals from a judgnent convicting himupon his
plea of guilty of crimnal contenpt in the first degree (Penal Law 8
215.51 [b] [v]). W agree with defendant that County Court erred in
calculating the duration of the order of protection issued against
def endant wi thout taking into account the jail tinme credit to which he
is entitled (see People v Bradford, 61 AD3d 1419, 1421, affd 15 NY3d
329). Although defendant raises that contention for the first tine on
appeal and has thus failed to preserve it for our review, we
nonet hel ess exercise our power to reviewit as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). W therefore
nmodi fy the judgnment by anmendi ng the order of protection, and we remtt
the matter to County Court to determine the jail time credit to which
defendant is entitled and to specify in the order of protection an
expiration date in accordance with CPL 530.13 (see Bradford, 61 AD3d
at 1421). Furthernore, as the People correctly concede, defendant’s
wai ver of the right to appeal was invalid because County Court
conflated the waiver of the right to appeal with the rights forfeited
by defendant based on his guilty plea (see generally People v Lopez, 6
NY3d 248, 256-257; People v Abranms, 75 AD3d 927, |v denied 15 NY3d
918). The invalidity of defendant’s waiver of the right to appeal,
however, does not inpact his final contention on appeal, i.e., that
the order of protection is unduly harsh and severe, inasnuch as an
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order of protection is not a part of the sentence (see People v

Ni eves, 2 Ny3d 310, 315-317; People v Tidd [appeal No. 2], 81 AD3d
1405), the review of which would be enconpassed by the waiver of the
right to appeal (see Lopez, 6 NY3d at 255). Nevertheless, we reject
defendant’s contention with respect to the severity of the order of
protection, taking into account the fact that the |l ength of the order
of protection will be nodified upon remttal.

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Livingston County Court (Dennis S.
Cohen, J.), rendered August 8, 2008. The judgnent convicted
def endant, upon a jury verdict, of grand larceny in the fourth degree
and schenme to defraud in the first degree (two counts).

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of one count of grand larceny in the fourth degree
(Penal Law 8 155.30 [1]) and two counts of schenme to defraud in the
first degree (8 190.65 [1] [a], [b]). Defendant failed to preserve
for our review his contention in his main brief that the conviction of
grand larceny is not supported by legally sufficient evidence inasmuch
as his notion for a trial order of dism ssal was not directed at that
count (see CPL 470.05 [2]; People v Gray, 86 NY2d 10, 19). In any
event, we reject that contention, as well as the further contention of
defendant that the evidence is legally insufficient to support the
conviction of schenme to defraud (see generally People v Bl eakley, 69
NY2d 490, 495). 1In addition, viewing the evidence in light of the
el enents of the crines as charged to the jury (see People v Daniel son
9 NY3d 342, 349), we reject defendant’s further contention in his min
brief that the verdict is against the weight of the evidence (see
general |y Bl eakl ey, 69 NY2d at 495). Defendant’s contentions
regarding the | egal sufficiency of the evidence before the grand jury
raised in his pro se supplenental brief are not properly before us
because such contentions are “not revi ewabl e upon an appeal from an
ensui ng judgnent of conviction based upon legally sufficient trial
evi dence” (People v Pelchat, 62 Ny2d 97, 109). Contrary to
defendant’s contention in his pro se supplenental brief, we conclude
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that he received effective assistance of counsel (see generally People
v Bal di, 54 Ny2d 137, 147).

Def endant failed to preserve for our review his contention in his
mai n and pro se supplenental briefs that he was deprived of a fair
trial by prosecutorial m sconduct (see People v Smth, 32 AD3d 1291,
1292, |Iv denied 8 NY3d 849) and, in any event, that contention |acks
merit. Although a remark by the prosecutor on summation was i nproper
because it “play[ed] on the synpathies and fears of the jury” (People
v Otiz-Castro, 12 AD3d 1071, |v denied 4 NY3d 766), that m sconduct
was not so egregious as to deprive defendant of a fair trial (see
generally People v Gall oway, 54 Ny2d 396, 401). |In addition, contrary
to defendant’ s contention, the prosecutor did not engage in m sconduct
by eliciting testinony that defendant had turned off the heat at a
daycare center on the ground that he was angry with the proprietor of
the daycare center. “[T]he challenged testinony was properly
[elicited] since defendant opened the door to the prosecutor’s limted
redi rect exam nation” by questioning the proprietor about calling the
police to register a conplaint against defendant (People v Kirker, 21
AD3d 588, 590, |v denied 5 NY3d 853; see People v Wight, 209 AD2d
231, |v denied 85 Ny2d 945). W decline to exercise our power to
revi ew defendant’s remai ni ng contentions with respect to alleged
i nstances of prosecutorial msconduct as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Contrary to defendant’s further contention in his main and pro se
suppl emental briefs, County Court’s Mdlineux rulings were proper and
the court properly denied his notion pursuant to CPL 330. 30 based on
the alleged Mdlineux errors. First, we conclude that the court
properly admtted in evidence bad checks in addition to those at issue
in this case to support their Mlineux theory. The record establishes
t hat defendant wote those checks on the sane cl osed account at
approximately the same tine as the checks at issue in this case.

Thus, the additional checks were properly admtted in evidence where,
as here, they were relevant to “the notive and state of m nd [ of

defendant] . . . and [were] found [by the court] to be needed as
background material . . . or to conplete the narrative of the episode”
(People v Till, 87 Ny2d 835, 837 [internal quotation marks omtted]).

Defendant failed to preserve for our review his contention that the
Peopl e exceeded the scope of the court’s Mlineux ruling (see People v
Bernej o, 77 AD3d 965, 965-966), and we decline to exercise our power
to reviewit as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

“Defendant’ s constitutional challenge [in his main brief] to the
persistent felony offender statute is not properly before us, inasmnmuch
as there is no indication in the record that the Attorney General was
given the requisite notice of that challenge” (People v Perez, 67 AD3d
1324, 1326, |v denied 13 NY3d 941; see generally People v Brown, 64
AD3d 611; People v Mays, 54 AD3d 778, |v denied 11 NY3d 927). |In any
event, it is well settled that defendant’s contention that “New York’s
di scretionary persistent felony offender sentencing schene is
constitutionally infirm. . . [is] unavailing” (People v Quinones, 12
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NY3d 116, 122, cert denied _ US|, 130 S C 104), and we reject
his contentions in his pro se supplenental brief that he was

i nproperly adjudi cated a persistent felon and that the sentence is
undul y harsh and severe.

The remai ning contentions expressly addressed herein are raised
in defendant’s pro se supplenental brief. W reject the contention of
def endant that the court erred in denying his notion to dismss the
i ndi ctment on statutory speedy trial grounds. “Contrary to
defendant’ s contention, the People satisfied their obligation pursuant
to CPL 30.30 when they announced their readiness for trial at
def endant’ s arrai gnnment on the m sdeneanor charges” upon which
def endant was originally prosecuted (People v Piquet, 46 AD3d 1438,
1438-1439, |v denied 10 NY3d 770). Although the People were properly
charged with the delay between their request for an adjournnent to
present the matter to a grand jury and their statenent of readi ness on
the resulting indictnment, the total delay that resulted was | ess than
six nmonths, and thus defendant’s statutory right to a speedy trial was
not violated (see People v Capellan, 38 AD3d 393, |Iv denied 9 NY3d
873; see generally People v Cooper, 90 NY2d 292, 294). W reject the
further contention of defendant concerning constitutional double
j eopardy violations with respect to several of the checks at issue.

Al t hough defendant was not required to preserve that contention for
our review (see People v Biggs, 1 Ny3d 225, 231; People v Mchael, 48
NY2d 1, 6-8), and in fact did not do so, “[o]n the record before us,

[ we perceive] no constitutional double jeopardy violation[s]” (People
v Dodge, 38 AD3d 1324, 1325, |v denied 9 NY3d 874). Defendant’s

i nproper subpoena clains involve matters outside the record, and thus
any such cl ainms nust be raised by way of a notion pursuant to CPL
article 440 (see generally People v Schrock, 73 AD3d 1429, 1431, |v
deni ed 15 NY3d 855).

We have considered the remai ning contentions of defendant,

including those raised in his pro se supplenental brief, and concl ude
that they are without nerit.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal froma judgnent of the Monroe County Court (John R
Schwartz, A.J.), rendered February 7, 2008. The judgnment convicted
def endant, upon his plea of guilty, of burglary in the second degree
and possession of burglar’s tools.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of burglary in the second degree (Penal Law § 140. 25
[2]) and possession of burglar’s tools (8 140.35), defendant contends
that County Court erred in refusing to suppress the victims showp
identification of him Defendant contended foll ow ng the suppression
hearing that the showup procedure was “inherently suggestive” because
the victimwas “a young man who was shown no one el se nonents after an
event.” Thus, defendant failed to preserve for our review his present
contentions that the showp procedure was unreasonabl e under the
ci rcunst ances, that it was unduly suggestive because the 13-year-old
identifying victimobserved defendant exiting a police car in
handcuffs, and defendant was in the presence of a police officer
during the showup procedure (see CPL 470.05 [2]; People v Mrgan, 302
AD2d 983, 984, |v denied 99 Ny2d 631). In any event, we concl ude that
def endant’ s present contentions |lack nerit. The showup procedure was
reasonabl e under the circunstances because it was conducted in
“geographi c and tenporal proximty to the crine” (People v Brisco, 99
NY2d 596, 597; see People v Kirkland, 49 AD3d 1260, 1260-1261, Iv
denied 10 NY3d 958, 961, cert denied US|, 129 S O 1331; People
v Davis, 48 AD3d 1120, 1122, |v denied 10 NY3d 957). Further, the
showup procedure was not rendered unduly suggestive by the victins
observation of defendant exiting a police car in handcuffs or by the
fact that defendant was in the presence of a police officer during the
procedure (see Davis, 48 AD3d at 1122; see also People v Grant, 77
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AD3d 558). Finally, it cannot be said that the identifying victims
young age rendered the showup procedure unduly suggestive (see
generally People v Smth, 236 AD2d 639, 640, |v denied 90 NY2d 863).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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TOMN OF CHEEKTONGA, DEFENDANT- APPELLANT.

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (ARTHUR A. HERDZI K OF
COUNSEL), FOR DEFENDANT- APPELLANT.

BOUVI ER PARTNERSHI P, LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an anmended order of the Suprenme Court, Erie County
(Tinothy J. Drury, J.), entered August 4, 2010. The anended order,
i nsofar as appealed from granted the cross notion of plaintiff for
| eave to serve an anended conplaint asserting a cause of action
pursuant to 42 USC § 1983 and addi ng John/ Jane Doe as a defendant.

It is hereby ORDERED that the anended order so appealed fromis
unani nously affirmed w thout costs.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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CAROLINE J. DOWNEY, BRONX (MICHAEL K. SWIRSKY OF COUNSEL), FOR
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LAW OFFICES OF FRANK W. MILLER, EAST SYRACUSE (FRANK W. MILLER OF
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Appeal from a resettled judgment (denominated order) of the
Supreme Court, Onondaga County (Brian F. DeJoseph, J.), entered June
15, 2010 in a proceeding pursuant to CPLR article 78. The resettled
judgment prohibited respondent from taking further action on the
complaint in New York State Division of Human Rights case no.
10125491.

It is hereby ORDERED that the resettled judgment so appealed from
is unanimously reversed on the law without costs and the petition is
dismissed.

Memorandum: In this CPLR article 78 proceeding, respondent
appeals from a resettled judgment prohibiting it from taking further
action on a racial and disability discrimination complaint filed by
the mother of one of petitioner’s students. We agree with respondent
that Supreme Court erred in granting the petition. We note at the
outset that, although respondent appealed only from the original
judgment, we may nevertheless review the resettled judgment in the
absence of a new notice of appeal inasmuch as the resettled judgment
“simply clarif[ies] the original . . . judgment for the purpose of
correctly expressing the decision of” the court (Elda Dev. Corp. VvV
Wall, 101 AD2d 1000, 1001).

With respect to the merits of the appeal, “[t]lhe Court of Appeals
has held that a writ of prohibition is not an appropriate vehicle to
be used to bar [respondent] from conducting an investigation because
the ' [r]lemedy for asserted error of law in the exercise of
[respondent’s] jurisdiction or authority lies first in administrative
review’ ” (Matter of Newfield Cent. School Dist. v New York State Div.
of Human Rights, 66 AD3d 1314, 1315-1316, quoting Matter of Tessy
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Plastics Corp. v State Div. of Human Rights, 47 Ny2d 789, 791). Thus,
respondent “ ‘has jurisdiction to investigate complaints of
discrimination and any error of law in the exercise of that
jurisdiction must first be challenged by administrative review before
judicial review pursuant to section 298 of the Executive Law is

available . . . The extraordinary writ of prohibition does not lie to
challenge [respondent’s] initial acceptance of jurisdiction over a
complaint of discrimination’ " (Matter of Wal-Mart Stores, Inc. Vv

State of N.Y., Exec. Dept., Div. of Human Rights, 41 AD3d 1276, 1276-
1277, 1v denied 9 NY3d 819; see Matter of Diocese of Rochester v New
York State Div. of Human Rights, 305 AD2d 1000, 1001; Randy-The Salon
v New York State Div. of Human Rights, 201 AD2d 901). Consequently,
inasmuch as petitioner failed to establish “ ‘futility of the
administrative remedy; irreparable harm in the absence of prompt
judicial intervention; or a claim of unconstitutional action’ ”
(Newfield Cent. School Dist., 66 AD3d at 1316), the court erred in
prohibiting respondent from taking further action on the complaint.

Entered: April 1, 2011 Patricia L. Morgan
Clerk of the Court
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\% MEMORANDUM AND ORDER
BARRETT PAVI NG MATERI ALS, | NC.,
DEFENDANT- RESPONDENT - RESPONDENT.
BARRETT PAVI NG MATERI ALS, I NC., THI RD- PARTY
PLAI NTI FF- RESPONDENT- RESPONDENT,

\Y,

SCHNEI DER BROTHERS CORPORATI ON,

THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.
(ACTION NO. 1.)

BARRETT PAVI NG MATERI ALS, | NC.

PLAI NTI FF- RESPONDENT,

Vv

COLONY | NSURANCE COMVPANY, DEFENDANT- APPELLANT.
(ACTION NO. 2.)

COTE & VAN DYKE, LLP, SYRACUSE (JOANNE VAN DYKE OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS- RESPONDENTS.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (SABRINA A. VICTOR OF
COUNSEL), FOR DEFENDANT- APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (PAUL G JOYCE OF COUNSEL), FOR
DEFENDANT- RESPONDENT- RESPONDENT, THI RD- PARTY PLAI NTI FF- RESPONDENT-
RESPONDENT AND PLAI NTI FF- RESPONDENT.

COHEN & LOVBARDO, P.C., BUFFALO (STUART B. SHAPI RO OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.

Appeal s and cross appeal froma judgnent of the Suprene Court,
OGswego County (Norman W Seiter, Jr., J.), entered April 24, 2009.
The judgnent, anong ot her things, granted defendant/third-party
plaintiff Barrett Paving Materials, Inc.’s notion for summary judgnent
in action No. 1 and deni ed defendant Col ony I nsurance Conpany’ s notion
for summary judgnent in action No. 2.

It is hereby ORDERED that the judgnent so appealed fromis
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unani nously affirmed w thout costs.

Menorandum Plaintiffs Joseph Tinmons and Jennifer Tinmmons
(Timmons plaintiffs) commenced action No. 1 alleging, inter alia,
Labor Law viol ations based on injuries sustained by Joseph Ti mons
(Ti mons) when he was struck by a netal catwal k while working on
property owned by Barrett Paving Materials, Inc. (Barrett), the
defendant in action No. 1. Barrett in turn commenced a third-party
action agai nst Timons’' enployer, Schnei der Brothers Corporation
(Schnei der), seeking a declaration that Schnei der was obligated to
defend and indemmify it in action No. 1 and that it was an additional
i nsured under a conmercial general liability policy issued to
Schnei der by Col ony | nsurance Conpany (Colony). Thereafter, Barrett
commenced action No. 2 against Colony, the defendant in that action,
seeking, inter alia, a declaration that it is an additional insured
under the policy issued to Schneider.

In action No. 1, Barrett noved, inter alia, for sunmary judgnent
di sm ssing the Labor Law § 240 (1), 8 241 (6) and 8§ 200 cl ai ns agai nst
it, as well as the separate Labor Law 8§ 241 (6) cause of action
against it, and for judgnent in the third-party action declaring that
Schnei der nust defend and indemify it in the Timobns action. Suprene
Court granted those parts of the notion with respect to the Labor Law
and, although the Timmons plaintiffs also asserted a cause of action
for common-| aw negligence, the court, apparently sua sponte, dism ssed
the conplaint inits entirety. W note that the Timons plaintiffs do
not contend on appeal that Barrett did not seek that relief with
respect to the common-| aw negli gence cause of action, nor do they
contend that Barrett was not entitled to it. The Timons plaintiffs
thus are deened to have abandoned any contention with respect to the
all eged viability of the conmon-| aw negligence cause of action (see
Ci esinski v Town of Aurora, 202 AD2d 984).

Contrary to the Timmons plaintiffs’ contention, the court
properly granted that part of the notion with respect to Labor Law 8
240 (1). It is well settled that Labor Law 8 240 (1) “was designed to
prevent those types of accidents in which the scaffold, hoist, stay,
| adder or other protective device proved i nadequate to shield the
injured worker fromharmdirectly flowng fromthe application of the
force of gravity to an object or person” (Runner v New York Stock
Exch., Inc., 13 NY3d 599, 604, quoting Ross v Curtis-Pal ner
Hydro-El ec. Co., 81 Ny2d 494, 501). “[F]Jor section 240 (1) to apply,
a plaintiff nust show nore than sinply that an object fell causing
injury to a worker. A plaintiff nust show that the object fell, while
bei ng hoi sted or secured, because of the absence or inadequacy of a
safety device of the kind enunerated in the statute” (Narducci v
Manhasset Bay Assoc., 96 NY2d 259, 268).

Here, the record establishes that, prior to the accident, Timons
and a coworker had tack-welded the catwalk to a building, follow ng
whi ch the workers noticed that the outside portion of the catwal k was
slightly higher than the inside portion. Timobns’ coworker attenpted
to |l evel the catwal k by pushing down on it with a manlift while
Ti mmons, who was standing on a | ower catwal k, prepared to weld a
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support gussett underneath the tack-welded catwal k. As a result of
the pressure exerted on the catwalk by the manlift, the tack-weld on
the portion of the catwal k cl osest to Ti mons broke and that end of
the catwal k fell, striking Timons in the head and pi nning hi m bet ween
t he upper catwal k and the handrail of the |lower catwal k. “Since the

[ catwal kK] was not an obj ect being hoisted or secured, Labor Law 8 240
(1) does not apply” (id. at 269; see Bennett v SDS Hol di ngs, 309 AD2d
1212, 1213). W thus conclude that Timons was “exposed to the usual
and ordi nary dangers of a construction site, and not the extraordinary
el evation risks envisioned by Labor Law 8§ 240 (1)” (Rodriguez v
Margaret Tietz Cr. for Nursing Care, 84 Ny2d 841, 843).

Wth respect to Labor Law 8 241 (6), the court properly concl uded
that the Industrial Code regulations relied upon by the Ti mobns
plaintiffs are either insufficiently specific to support such a claim
or cause of action or are inapplicable to the facts of this case. 12
NYCRR 23-1.5 “sets forth only a general safety standard and is thus
i ncapabl e of supporting a Labor Law 8 241 (6) clainm or cause of
action (McCormck v 257 W Genesee, LLC, 78 AD3d 1581, 1583 [internal
quotation marks omtted]; see Wlson v Niagara Univ., 43 AD3d 1292,
1293). In addition, 12 NYCRR 23-1.7 (a) does not apply here because
there is no evidence that the area in which Timobns was wor ki ng was
“normal |y exposed to falling material or objects” within the nmeaning
of that section (12 NYCRR 23-1.7 [a] [1]; see Perillo v Lehigh Constr.
Group, Inc., 17 AD3d 1136, 1138). Lastly, 12 NYCRR 23-2.3 also has no
application to this case because it regulates “the final placing of
structural steel nmenbers” (12 NYCRR 23-2.3 [a] [1]), which was not the
task in which Ti mons was engaged at the tine of his accident (see
Smith v Le Frois Dev., LLC, 28 AD3d 1133, 1134). In any event, even
if the upper catwal k was a “structural steel nenber[],” 12 NYCRR 23-
2.3 (a) (1) “does not require that hoisting ropes be used for the
pl aci ng of structural steel nenbers. Rather, the regulation applies
only when hoisting ropes are actually used for the placing of
structural steel nenbers. Thus, because no hoisting ropes were used
by [ Timons], the regulation is inapplicable” (Hasty v Solvay MII
Ltd. Partnership, 306 AD2d 892, 894).

Wth respect to Labor Law 8 200, that statute “codifies the
comon- | aw duty of an owner or enployer to provide enployees with a
safe place to work” (Jock v Fien, 80 NY2d 965, 967; see Ross, 81 Nvad
at 505; Lonbardi v Stout, 80 Ny2d 290, 294). “An inplicit
precondition to this duty is that the party charged with that
responsi bility have the authority to control the activity bringing
about the injury” (Cones v New York State Elec. & Gas Corp., 82 Nyvad
876, 877 [internal quotation marks omtted]). “Were the alleged
defect or dangerous condition arises fromthe contractor’s nethods and
t he owner exercises no supervisory control over the operation, no
liability attaches to the owner under . . . Labor Law 8§ 200" (id.; see
Lonbardi, 80 Ny2d at 295).

Here, Barrett established that it did not supervise or control
t he manner or method of the work perforned by Ti nmons, and the Ti nmons
plaintiffs failed to raise a triable issue of fact in opposition (see
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Lovall v Graves Bros., Inc., 63 AD3d 1528, 1530; Uzar v Louis P
Cmnelli Constr. Co., Inc., 53 AD3d 1078, 1079; cf. Capasso v Kl een
Al of Am, Inc., 43 AD3d 1346, 1347-1348). Although there is
evidence in the record that Barrett’s plant superintendent oversaw the
timng and sequence of the work, that his responsibilities included

j ob safety, and that he could directly address an enpl oyee of
Schneider if he observed an unsafe practice, it is well established
that “nonitoring and oversight of the timng and quality of the work
is insufficient to raise a triable issue of fact with respect to
supervision or control for the purposes of . . . Labor Law § 200"
(McCorm ck, 78 AD3d at 1581). Simlarly, “a general duty to ensure
conpliance with safety regulations or the authority to stop work for
safety reasons is insufficient to raise a triable issue of fact” under
Labor Law § 200 (id. at 1582).

The court also properly granted that part of Barrett’s notion for
sumary judgnent declaring that Schneider had a duty to defend Barrett
in the Timons action. W need not address that part of the notion
with respect to indemification in view of our decision that the
conplaint in action No. 1 was properly dism ssed. Contrary to the
contention of Schneider, a purchase order containing a defend and
indemmi fy clause issued by Barrett to Schneider prior to the accident
constituted a “witten contract” within the nmeaning of Wrkers’
Conpensation Law 8 11 (see generally Mentesana v Bernard Janow tz
Constr. Corp., 36 AD3d 769, 771; Kay-Bee Toys Corp. v Wnston Sports
Corp., 214 AD2d 457, 458, |v denied 86 Ny2d 705). The fact that the
purchase order was not signed by a representative of Schneider is of
no nonent inasnmuch as there is sufficient evidence in the record to
establish as a matter of |aw that Schnei der assented to the terns of
t he purchase order and intended to be bound thereby (see Flores v
Lower E. Side Serv. Cr., Inc., 4 NY3d 363, 369, rearg denied 5 NY3d
746). Specifically, the prior course of conduct between the parties,
Schnei der’s performance of the work set forth in the purchase order
and its procurenent of insurance on Barrett’s behalf in accordance
wi th the purchase order establishes that Schnei der “was aware of and
had assented to the ternms of . . . the purchase order” (Kay-Bee Toys
Corp., 214 AD2d at 459; cf. Auchanpaugh v Syracuse Univ., 67 AD3d
1164, 1165). There is no nerit to the further contention of Schneider
that the agreenment is barred by the statute of frauds (see Ceneral
ol igations Law § 5-701 [a] [1]).

Wth respect to action No. 2, we conclude that the court properly
deni ed Colony’s notion seeking a declaration that there is no coverage
and, inplicitly, no duty to provide a defense, under its insurance
policy and granted Barrett’s cross notion seeking a declaration that
it is an additional insured under that policy. The policy’s
addi tional insured endorsenment provides that a third party may be
added as an additional insured “when [Schneider] and the [third party]
: have agreed in witing in a contract or agreenent that such
person or organi zation be added as an ‘additional insured on
[ Schnei der’s] policy.” Here, the purchase order, which required
Schneider to add Barrett as an additional insured on its comerci al
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general liability policy, constitutes an agreenent in witing for
pur poses of the additional insured endorsenent.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered Novenber 16, 2009 in a postjudgnent divorce
action. The order, anong other things, denied the notion of plaintiff
for daycare arrears and attorney’s fees.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law and the facts by awarding plaintiff
t he amount of $4,416.20 in daycare arrears and vacating those parts of
the order providing that defendant’s proceeds fromthe sale of the
marital property are to be applied to the amount of child support owed
and as nodified the order is affirnmed without costs and the natter is
remtted to Suprene Court, Niagara County, for further proceedings in
accordance with the following Menorandum In this postjudgnment
divorce action, plaintiff nother noved, inter alia, for a
determ nati on of the amount of arrears owed by defendant father to her
for mai ntenance and child support, including daycare arrears, pursuant
to their judgnment of divorce. |In response, the father sought a
downward nodi fication of child support and mai ntenance. By the order
in appeal No. 1, Suprene Court granted the nother’s notion in part,
determ ning that she was entitled to $7,800 in mai ntenance arrears and
to $5,463.58 in child support arrears through Cctober 30, 2009, with a
credit to the father for his share of the proceeds of the sale of the
marital residence. The court denied the nother’s notion insofar as it
sought arrears for that part of child support arrears for daycare
expenses, prejudgnment interest on the naintenance and child support
arrears, and an award of attorney’'s fees. Although the court also
denied the father’s application for a downward nodification of his
child support and mai nt enance obligations, the father has not taken an
appeal with respect to that denial.

Approxi mately four nonths |ater, the father still had not paid
any anount to the nother for child support or nai ntenance. The nother
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thus filed a second notion seeking a noney judgnent for the

mai nt enance arrears pursuant to Donmestic Relations Law §8 244 as wel |
as attorney’'s fees in the anount of $1,500. By the order in appeal
No. 2, the court, inter alia, determ ned that the offset for the
father’s share of the proceeds of the marital residence should be
applied to the maintenance arrears and reduced themto $912.38. The
court denied the nother’s notion wth respect to a noney judgnent for
the arrears and attorney’ s fees.

Addressing first the order in appeal No. 2, we agree with the
nmot her that the court erred in offsetting the father’s share of the
proceeds fromthe sale of the marital residence fromthe anount of
mai nt enance arrears. As previously noted, those proceeds had al ready
been taken into account in calculating child support arrears. W
reject the father’'s contention that the record does not provide a
sufficient factual basis to enable this Court to decide that issue.

At the hearing conducted by the court with respect to the nother’s
notion and the father’s application for a downward nodification in
appeal No. 1, the father acknow edged that, pursuant to the parties’
stipulation that was incorporated into their judgnment of divorce, he
owed $260 per week for child support retroactive to the date of
commencenent of the divorce action, until the marital residence was
sold in Novenber 2008. Thereafter, the father owed $240 per week for
child support and $150 per week for nmaintenance. Thus, through

Cct ober 30, 2009, the date utilized by the court, the father owed
$23,920 in child support arrears. The parties stipulated that the
father had paid a total of $11,393.80 in child support through the
time of the hearing, and the nother conceded in her subm ssions that
he paid an additional $175 between the date of the hearing and Cctober
30, 2009. In addition, the parties stipulated that the father was
entitled to a credit of $6,887.62 for his share of the proceeds of the
marital residence.

Taki ng into account the amobunt the father actually paid in child
support through October 30, 2009, mnus the credit for the proceeds of
the sale of the marital hone to the total child support paynents, we
agree with the court in appeal No. 1 that the father owed $5,463.58 in
child support arrears. Because that anount includes the credit for
the father’s share of the proceeds fromthe sale of the narital
resi dence, however, the court erred in appeal No. 2 in thereafter
crediting those proceeds against the father’s maintenance arrears as
well. W therefore nodify the order in appeal No. 2 by awarding the
not her the amount of $7,800 for nmaintenance arrears. W further
conclude in appeal No. 2 that the court erred in denying that part of
the nother’s notion for a noney judgnment in that anount, inasnuch as
the court denied the father’s application for a dowward nodification
and, pursuant to Donestic Relations Law 8 244, “the court is required
to enter judgnent for the full anount” of maintenance arrears (Mtter
of Dox v Tynon, 90 NY2d 166, 172). We therefore further nodify the
order in appeal No. 2 accordingly.

Wth respect to the order in appeal No. 1, we conclude that the
court erred in failing to grant the nother’s notion insofar as it
sought an award for the father’s unpaid portion of daycare expenses
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incurred since commencenent of the action. It is well settled that
the “ *cancellation of accumul ated child support arrears [is]

absolutely prohibited” ” (Matter of Cook v MIller, 4 AD3d 745, 746).
The father acknow edged that he had paid only $415 for his share of

t he daycare expenses, and he did not challenge the nother’s assertion
that she paid a total of $6,039 for such expenses, of which, pursuant
to the parties’ stipulation, the father was responsible for $4,831. 20.
The court cancell ed the daycare arrears based on the fact that the
father had lost his job in January 2009 and therefore was available to
provi de daycare hinself, at no cost. The record denonstrates,
however, that the overwhelmng najority of the daycare arrears had
accunul ated prior to the father’s |oss of enploynent, and the father
conceded that the parties had agreed to keep the child in daycare one
day per week thereafter, which is the sole anount for which the nother
seeks reinmbursenment. Wiile the father testified that the nother had
agreed to pay for that one day per week of daycare, the parties’

stipul ation provides that any changes to the parties’ obligations mnust
be in witing. W thus conclude that the nother is entitled to an
award of $4,416.20 for daycare arrears, and we nodify the order in
appeal No. 1 accordingly.

Wth respect to both appeals, we further conclude that the nother
is entitled to prejudgnent interest on the awards for maintenance and
child support arrears, including daycare arrears, through January
2009, when the father was laid off fromhis job. W conclude that the
father’s failure to make the required support paynents through that
date was willful, and that an award of prejudgnment interest therefore
is mandated (see Domestic Relations Law 8§ 244). W further find that,
based upon “the relative financial circunstances of the parties and
the relative nmerits of their positions” (Saylor v Saylor, 32 AD3d
1358, 1360), the court abused its discretion in denying those parts of
the nother’s notions in appeal Nos. 1 and 2 for an award of attorney’s
fees (see § 237 [b], [c]). W therefore remt the nmatter to Suprene
Court to award plaintiff the proper amount of prejudgnent interest in
each appeal as well as attorney’s fees incurred by her in each appeal,
followwng a hearing if warranted (see Gallousis v Gallousis, 303 AD2d
363) .

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, N agara County (Frank
Caruso, J.), entered May 27, 2010 in a postjudgnent divorce action.
The order, anong other things, denied the notion of plaintiff for the
entry of a noney judgnent for maintenance arrears.

It is hereby ORDERED that the order so appealed fromis
unani nously nmodified on the |aw and the facts by vacating the second
through fifth ordering paragraphs, and awarding plaintiff the anount
of $7,800 in mmintenance arrears, together with a noney judgnent
t hereon, and as nodified the order is affirnmed wthout costs and the
matter is remtted to Suprene Court, N agara County, for further
proceedi ngs in accordance with the same Menorandum as in Rainey v
Rai ney ([appeal No. 1] = AD3d __ [Apr. 1, 2011]).

Patricia L. Morgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.), entered February 9, 2010. The order, inter alia, awarded
plaintiff noney danages agai nst defendant RLI |nsurance Conpany after
a nonjury trial.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs (see Hughes v Nussbaunmer C arke & Vel zy, 140 AD2d 988;
Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567; see
al so CPLR 5501 [a] [1]).

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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EGW TEMPORARI ES, | NC., PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

RLI | NSURANCE COVPANY, DEFENDANT- APPELLANT,
ET AL., DEFENDANT.

RLI | NSURANCE COVPANY, THI RD- PARTY PLAI NTI FF
\%
TI TAN VWRECKI NG & ENVI RONVENTAL, LLC AND LEBI S

ENTERPRI SES, | NC., TH RD- PARTY DEFENDANTS.
(APPEAL NO. 2.)

HARRI S BEACH PLLC, BUFFALO (RI CHARD T. SULLI VAN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

BLOCK & LONGO, P.C., BUFFALO (PHI LIP A. MLCH OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (John M
Curran, J.), entered February 9, 2010. The judgment awarded plaintiff
noney damages agai nst defendant RLI | nsurance Conpany.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n Novenber 2002, the Buffal o Municipal Housing
Aut hority (BMHA) contracted with third-party defendant Lebis
Enterprises, Inc. (Lebis) for asbestos abatenent (BVHA project).
Lebis, as a general contractor on the BMHA project, subcontracted the
work to defendant Enviroclean Services, LLC (Enviroclean), which in
turn hired workers fromplaintiff, a tenporary enploynent service, to
conplete the work. It is undisputed that Enviroclean failed to pay
plaintiff for its services and that defendant-third-party plaintiff
RLI I nsurance Conpany (RLI) issued a paynent bond for the BMHA project
to third-party defendant Titan Wecking & Environnmental, LLC (Titan)
and not to Lebis. Plaintiff commenced this action against RLI
alleging, inter alia, that because of a nutual m stake the bond had
been issued to Titan instead of Lebis, and plaintiff sought
reformati on of the bond accordingly. Following a nonjury trial,
Suprenme Court found in favor of plaintiff based on the theory of
nmut ual m stake between RLI and Lebis and awarded plaintiff damages
against RLI in the amobunt of the bal ance owed to plaintiff for the



-149- 433
CA 10-02250

services provided. W affirm

“Aclaimfor reformation of a witten agreenent nust be grounded
upon either nmutual m stake or fraudulently induced unilateral m stake”
(Geater NY. Mut. Ins. Co. v United States Underwiters Ins. Co., 36
AD3d 441, 443). A mutual m stake exists where “ ‘the parties have
reached an oral agreenent and, unknown to either, the signed witing
does not express that agreenent’ ” (id., quoting Chimart Assoc. Vv
Paul , 66 Ny2d 570, 573). “When an error is not in the agreenent
itself, but in the instrunent that enbodies the agreenent, ‘equity
will interfere to conpel the parties to execute the agreenent which
t hey have actually nade, rather than enforce the instrunment inits
m staken form ” (Hadley v O abeau, 161 AD2d 1141). The party
alleging that there is a nutual m stake nust establish such m stake by
cl ear and convincing evidence (see Matter of Vadney, 83 Ny2d 885, 886-
887; see also PJI 4:11).

Here, plaintiff established by the requisite clear and convincing
evi dence that RLI and Lebis and/or Titan intended to provide a bond
for the BVMHA project. Indeed, the bond that was issued by RLI stated
that it covered the BVHA project, the value of the bond corresponded
to the value of the contract between Lebis and the BVHA, and the date
on which the bond was issued corresponded to the timng of the BVHA s
agreenent with Lebis. W thus conclude that Titan was naned as the
princi pal on the RLI bond by nutual m stake of the parties and that
the court properly reformed the bond “to reflect that it is to benefit
Lebis and not Titan . ”

We have exam ned RLI’s remai ning contentions and concl ude that
they lack nerit.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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PAGE ONE AUTO SALES, | NC., PLAI NTI FF- APPELLANT,
\% MEMORANDUM AND ORDER

BROWN & BROMN OF NEW YORK, | NC., DO NG BUSI NESS
AS BROM & BROWN, SUCCESSCR I N I NTEREST TO

Rl EDMAN CORPCRATI ON, DA NG BUSI NESS AS RI EDVAN
| NSURANCE, DEFENDANT- RESPONDENT.

BOYLAN, BROWN, CODE, VIGDOR & WLSON, LLP, ROCHESTER (DAVID K. HOU OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

HURW TZ & FINE, P.C., BUFFALO (KATHERI NE A. FIJAL OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered April 6, 2010. The order denied the notion
of plaintiff for summary judgnment and granted the cross notion of
def endant for summary judgnent.

It is hereby ORDERED that the order so appealed fromis nodified
on the | aw by denying defendant’s cross notion and reinstating the
conplaint and as nodified the order is affirned wthout costs.

Menorandum  Plaintiff, an autonobile deal ership, commenced this
action seeking damages for the all eged breach by defendant,
plaintiff’s insurance broker, of its duty to procure an insurance
policy containing “fal se pretense coverage,” which is intended to
cover losses in the event that plaintiff purchased autonobiles with
defective titles. W agree with plaintiff that Supreme Court erred in
granting defendant’s cross notion for sunmary judgnent dism ssing the
conplaint, and we therefore nodify the order accordingly. “ ‘In New
York, the duty owed by an insurance agent to an insurance custoner is
ordinarily defined by the nature of the request a custonmer makes to
the agent’” ” (Chase’s Cigar Store v Stam Agency, 281 AD2d 911, 912;
see Wed v New York Cent. Mut. Fire Ins. Co., 208 AD2d 1132, 1133).
“Where . . . there is a specific request for insurance, the agent has
a duty to obtain the requested coverage or to informthe client of his
or her inability to do so” (Herdendorf v Geico Ins. Co., 77 AD3d 1461,
1463; see Murphy v Kuhn, 90 Ny2d 266, 270; Twin Tiers Eye Care Assoc.
v First UnumLife Ins. Co., 270 AD2d 918, |v denied 95 Ny2d 758). “In
such a case, it nust be denonstrated that the coverage coul d have been
procured prior to the occurrence of the insured event” (Herdendorf, 77
AD3d at 1463; see American Mdtorists Ins. Co. v Salvatore, 102 AD2d



-151- 1525
CA 10-01439

342, 346).

View ng the evidence in the |ight nost favorable to the nonnovi ng
party, as we nmust (see Russo v YMCA of Greater Buffalo, 12 AD3d 1089,
v dismssed 5 NY3d 746), we conclude that there are triable issues of
fact whet her defendant breached its duty to procure the insurance
coverage requested by plaintiff (see generally Zuckerman v Cty of New
York, 49 NY2d 557, 562). Further, although the insured’ s receipt of
the insurance policy at issue nay in sone cases provide a conplete
defense to the insured’ s action against an agent or broker for failing
to procure certain coverage (see e.g. Hoffend & Sons, Inc. v Rose &

Ki ernan, Inc., 19 AD3d 1056, 1057-1058, affd on other grounds 7 NY3d
152; Laconte v Bashw nger Ins. Agency, 305 AD2d 845, 846), it does not
provi de such a defense in this case. Were, as here, there is

evi dence establishing that the insured made requests for the m ssing
coverage subsequent to receipt of the policy, the broker has a renewed
“duty to obtain the requested coverage or to informthe client of

[its] inability to do so” (Herdendorf, 77 AD3d at 1463).

We further conclude, however, that the court properly denied
plaintiff’s notion for, inter alia, summary judgnent on the conpl ai nt
i nasmuch as the record denonstrates that triable issues of fact exist
wWith respect to both defendant’s liability and the anmpbunt of danages
recoverable by plaintiff (see generally Zuckerman, 49 Ny2d at 562).

Al l concur except PerabporTto, J., who dissents and votes to affirm
in the followi ng Menorandum | respectfully dissent because, in ny
vi ew, Suprene Court properly granted defendant’s cross notion for
sumary judgnent dismssing the conplaint. Plaintiff, an autonobile
deal ershi p, comenced this action seeking damages for the alleged
breach by defendant, plaintiff’s insurance broker, of its duty to
procure an insurance policy containing “fal se pretense coverage,”
which is intended to cover losses in the event that plaintiff
pur chased autonobiles with defective titles. Plaintiff subsequently
noved for summary judgnment on the conpl aint, and defendant cross-noved
for summary judgnent dism ssing the conplaint.

“I't is now well settled ‘that insurance agents have a common-| aw
duty to obtain requested coverage for their clients within a
reasonable time or [to] informthe client of the inability to do so ”
(Arthur dick Truck Sal es v Spadacci a- Ryan-Haas, Inc., 290 AD2d 780,
781, quoting Murphy v Kuhn, 90 Ny2d 266, 270). It is equally well
settled, however, that “an insured is conclusively presuned to know
the contents of an insurance policy concededly received, even though
the insured did not read or reviewit” (Laconte v Bashw nger Ins.
Agency, 305 AD2d 845, 846; see Chase’s Cigar Store v Stam Agency, 281
AD2d 911, 912; Nicholas J. Masterpol, Inc. v Travelers Ins. Cos., 273
AD2d 817). Here, plaintiff submtted evidence in support of its
notion establishing that it requested fal se pretense coverage for the
1999- 2000 policy period and that its insurance broker advised
plaintiff that he would procure such coverage. Plaintiff’s
subm ssi ons denonstrate that, in Novenber or Decenber 1999, the broker
informed plaintiff’s office manager that coverage “had been procured”



-152- 1525
CA 10-01439

and that “the endorsenents were comng.” The office nmanager
thereafter continued to contact the broker periodically to inquire
about the endorsenents, and she was repeatedly advised that the
endorsenents were on the way. The office manager acknow edged,
however, that defendant had not provided docunentary proof that it had
obtai ned fal se pretense coverage by the tinme she left plaintiff’s
enploy in April 2000, and plaintiff’s general manager conceded that
plaintiff never received the requested endorsenents.

Not ably, all of the | osses at issue appear to have been sustai ned
during the 2000-2001 policy period. Although the record indicates
that plaintiff may not have received the new policy for that period
before the | osses occurred, the prior policy specifically excluded
fal se pretense coverage, and the only policy change plaintiff
di scussed with defendant when the policy cane up for renewal in June
2000 was a possible increase in limts for the coverage it already
possessed. At his deposition, plaintiff’s general nmanager suggested
that plaintiff may not have nade a specific request for fal se pretense
coverage at the time of renewal because plaintiff “assunmed” it had
such coverage. 1In ny view, however, any such assunption was
unreasonable as a matter of lawin light of the plain | anguage of the
policy in plaintiff’s possession at that tinme, i.e., the 1999-2000
policy, and the fact that plaintiff had never received docunentation
confirmng the fal se pretense coverage, despite nunerous requests for
it over a period of at |least 10 nonths (see Laconte, 305 AD2d at 846;
see also Chase’s Cigar Store, 281 AD2d at 912-913; N chol as J.
Masterpol, Inc., 273 AD2d at 818). Mdreover, it is undisputed that
plaintiff never paid for such coverage. | therefore conclude that,
notwi t hstandi ng the broker’s assurances in Novenber or Decenber 1999
that plaintiff had fal se pretense coverage, plaintiff knew or should
have known that it did not have such coverage at the time plaintiff’s
of fice manager left in April 2000, if not sooner. Thus, in the
absence of any evidence sufficient to overcone plaintiff’s presunptive
knowl edge of the contents of the policy, it is ny viewthat the court
properly granted defendant’s cross notion for summary judgnment
dism ssing the conplaint. | would therefore affirmthe order.

Patricia L. Mrgan

Entered: April 1, 2011
Clerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Paula L
Feroleto, J.), entered July 21, 2009 in a breach of contract action.
The order denied the notion of defendant to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Menmorandum  Plaintiff comrenced this action seeking, inter alia,
a declaration that defendant is obligated to perform under the
homeowner’s insurance policy that it issued to plaintiff. W conclude
that Suprene Court properly denied those parts of defendant’s notion
to dismss the first cause of action pursuant to CPLR 3211 (a) (1) and
(7). That cause of action seeks a declaration that defendant is
obligated to perform pursuant to the policy with respect to
rei nbursenent for the reconstruction of plaintiff’s home and that
def endant “shall not be entitled to avail itself of the two-year
contractual bar on suits concerning . . . any disputes [under the
policy that] have not yet arisen . ”

The Loss Settlenent provision of the policy states that defendant
will pay the cost to repair or replace an insured building, “but not
nmore than the |l east of the follow ng anbunts: (1) [t]he [imt of
l[iability under [the] policy that applies to the building; (2) [t]he
repl acenent cost of that part of the building damaged with material of
like kind and quality and for |ike use; or (3) [t]he necessary anopunt
actually spent to repair or replace the damaged building.” That
provision further states that defendant “will pay no nore than the
actual cash value of the danage until actual repair or replacenent is
conplete.” Another provision in the policy states that “[n]o action
can be brought agai nst [defendant] unless there has been ful
conpliance wwth all of the terns under [the Conditions] Section
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of [the] policy and the action is started wwthin two years after the
date of loss.”

Wth respect to that part of the notion to dism ss the first
cause of action based on docunmentary evidence, defendant was required
to denonstrate “that the docunmentary evi dence conclusively refutes
plaintiff’s . . . allegations” (AG Capital Funding Partners, L.P. v
State St. Bank & Trust Co., 5 NY3d 582, 591). Defendant contends that
plaintiff's failure to conplete the conditions precedent for the
paynent of replacenent cost proceeds, i.e., full reconstruction of the
home, conclusively refutes plaintiff’s allegation that defendant has
refused to acknowl edge its obligations pursuant to the policy. W
reject that contention inasnuch as plaintiff does not seek inmmediate
paynment of the replacenent cost of his honme (see generally id. at 590-
591). Contrary to the further contention of defendant, it failed to
submt any evidence establishing that plaintiff failed to provide
defendant with tinmely notice that he intended to nake a claimfor the
repl acenent cost of his hone.

Wth respect to that part of its notion to dismss the first
cause of action for failure to state a cause of action, defendant
contends that the contractual two-year limtations period expired
before plaintiff conpleted all of the repairs to his home. W reject
that contention. “[U] nanbi guous provisions of an insurance contract
must be given their plain and ordinary neaning” (Wite v Continental
Cas. Co., 9 Ny3d 264, 267) and, here, the plain | anguage of the Loss
Settl enment provision of the policy does not inpose any tine [imt on
the reconstruction of the home. Contrary to defendant’s contenti on,
the contractual provision inposing a two-year limtation on |egal
action does not inpose atine limt on reconstruction.

We further conclude that the court properly denied that part of
defendant’s notion to dism ss the second cause of action for failure
to state a cause of action pursuant to CPLR 3211 (a) (7). Contrary to
defendant’ s contention, plaintiff has “alleged facts that could give
rise to a cause of action for breach of contract based upon a breach
of the covenant of good faith and fair dealing” (MIlers Wod Dev.
Corp. v HSBC Bank USA, 300 AD2d 1015, 1017; see generally New York
Univ. v Continental Ins. Co., 87 Ny2d 308, 319-320; Medina v State
Farm Mut. Auto. Ins. Co., 303 AD2d 987, 989).

Al'l concur except Peraborto, J., who dissents and votes to reverse
in accordance with the foll ow ng Menorandum | respectfully dissent
because | agree with defendant that Suprenme Court erred in denying its
nmotion to dismss the conplaint pursuant to CPLR 3211 (a) (1) and (7).
Plaintiff conmmenced this action seeking, inter alia, a declaration
that defendant is “obligated to performits obligation under the
[ honeowners’ insurance pJolicy” that it issued to plaintiff.

According to plaintiff, defendant was obligated to provide coverage
with respect to the reconstruction of plaintiff’s residence, which was
destroyed by fire. The Loss Settlenent provision of the policy states
that defendant will pay the cost to repair or replace an insured
bui l di ng, “but not nore than the | east of the follow ng amounts: (1)
[t]he imt of liability under [the] policy that applies to the
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building; (2) [t]he replacenent cost of that part of the building
damaged with material of |ike kind and quality and for |ike use; or
(3) [t]he necessary amount actually spent to repair or replace the
damaged building.” That provision further states that defendant “w ||
pay no nore than the actual cash value of the damage until actua
repair or replacenent is conplete” (enphasis added). Another
provision in the policy states that “[n]o action can be brought

agai nst [defendant] unless there has been full conpliance with all of
the ternms under [the Conditions] Section . . . of [the] policy and the
action is started within two years after the date of |o0ss” (enphasis
added) .

“A declaratory judgnent action is appropriate only when there is
a substantial |egal controversy between the parties that may be
resolved by a declaration of the parties’ legal rights” (Rice v
Cayuga- Onondaga Heal t hcare Plan, 190 AD2d 330, 333). Here, it is
undi sputed that plaintiff has not conpleted the repair or
reconstruction of his residence, and thus the policy’ s repl acenent
cost coverage has not yet been triggered. “Replacenent cost coverage
i nherently requires a replacenent (a substitute structure for the
i nsured) and costs (expenses incurred by the insured in obtaining the
repl acenent); wi thout them the replacenent cost provision becones a
mere wager” (Harrington v Amca Miut. Ins. Co., 223 AD2d 222, 228, |v
deni ed 89 Ny2d 808). Thus, in my view, the issue whether defendant
has failed or refused to performits obligations under the replacenent
cost provision of the policy is not ripe for our review, and it would
be “merely advisory” to grant the declaratory relief sought by
plaintiff (New York Pub. Interest Research G oup v Carey, 42 Ny2d 527,
531; see generally Matter of Town of Riverhead v Central Pine Barrens
Joint Planning & Policy Connmm., 71 AD3d 679, 680-681).

| further conclude that the second cause of action, for
defendant’s bad faith in refusing to waive the two-year contractual
limtations period, “should have been dism ssed because [plaintiff
does] not all ege conduct by defendant constituting the requisite
‘gross disregard of the insured’ s interests’ necessary to support such
[a] cause[] of action” (Cooper v New York Cent. Mut. Fire Ins. Co., 72
AD3d 1556, 1557). | would therefore reverse the order, grant
defendant’s notion and dismss the conplaint.

Patricia L. Mrrgan

Entered: April 1, 2011
Clerk of the Court



