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DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.
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Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, J.), rendered March 3, 2009. The judgnent convicted
defendant, after a jury trial, of crimnal contenpt in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed as a matter of discretion in the interest of
justice and on the law, the indictnent is dism ssed, and the matter is
remtted to Cayuga County Court for proceedi ngs pursuant to CPL
470. 45.

Menorandum  On appeal froma judgnent convicting himafter a
jury trial of crimnal contenpt in the first degree (Penal Law §
215.51 [a]), defendant contends that he was denied his right to due
process when the District Attorney called himas a witness before the
grand jury in the absence of his attorney. Under the unique
ci rcunst ances presented here, we agree. Although defendant failed to
preserve his contention for our review (see CPL 470.05 [2]; see
general ly People v Decker, 51 AD3d 686, affd 13 NY3d 12), we exercise
our power to review defendant’s contention as a matter of discretion
inthe interest of justice (see CPL 470.15 [6] [a]; see generally
Peopl e v Bunge, 70 AD3d 710).

Def endant previously pleaded guilty to a drug fel ony and was
sentenced to state prison, after working with the authorities as a
confidential informant. Although defendant was represented by an
attorney during the prior proceeding, the prosecutor procured
defendant’s attendance fromstate prison to testify before the instant
grand jury without notifying that attorney, or indeed, wthout
noti fyi ng defendant that he was to appear. After calling defendant to
testify, the prosecutor stated that defendant was refusing to be sworn
when defendant, inter alia, attenpted to invoke his privil ege agai nst
self-incrimnation.
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“As a matter of fairness, governnent ought not conpel individuals
to make bi ndi ng deci sions concerning their legal rights in the
enforced absence of counsel . . . The legal rights which may be
critically affected before the [g]lrand [j]ury, and concerni ng which
the witness should be entitled to consult with his |awer, are
several. First, the witness may be put in a position of determ ning
whet her to assert or waive his privilege against self[-]incrimnation”
(People v lanniello, 21 Ny2d 418, 424, rearg denied 20 Ny2d 1040, cert
denied 393 US 827). Second, it is well settled that “a w tness
appearing before a [g]rand [j]ury nust be apprised of the extent of
the immunity conferred by statute before a crimnal contenpt
conviction may be had for the witness’s refusal to testify” (Matter of
Matt v Larocca, 71 Ny2d 154, 161, cert denied 486 US 1007, reh denied
487 US 1250, rearg dism ssed 78 Ny2d 909; see People v Rappaport, 47
NYy2d 308, 313, cert denied 444 US 964). Here, the prosecutor did not
i nform def endant that he would receive inmunity from prosecution
despite the attenpt by defendant to invoke his Fifth Arendnent rights
when he was asked to testify. Consequently, we agree that defendant
was deprived of due process of law. W therefore reverse the judgnent
of conviction and dismss the indictnent.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered May 2, 2007. The judgnent convicted defendant,
upon his plea of guilty, of attenpted assault in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted assault in the first degree (Penal Law 88§
110. 00, 120.10 [1]), defendant contends that County Court abused its
di scretion in denying his notion to withdraw the guilty plea. W
reject that contention (see generally People v Dozier, 74 AD3d 1808).
When def endant contended for the first time at sentencing that the
pl ea was coerced, the court conducted an appropriate inquiry with
respect to that contention and properly determned that it was a
bel at ed maneuver that had no foundation in truth (see People v
Frederick, 45 Ny2d 520, 525-525). @G ven defendant’s unsubstanti ated
al l egations of coercion, an evidentiary hearing was not required (see
Peopl e v Tinsley, 35 Ny2d 926, 927).

We have considered the contentions raised by defendant in his pro
se supplenmental brief and conclude that they are without nerit.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered May 2, 2007. The judgnent convicted defendant,
upon his plea of guilty, of crimnal possession of a controlled
substance in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Onondaga County (Donald A. G eenwood, J.), entered Septenber 9, 2009.
The order denied in part the notion of defendants Steven Essig and
Essi g Apprai sal Associates to dism ss the conpl aint agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of the notion
seeking dism ssal of the first cause of action in its entirety with
respect to plaintiff Chastity Kinahan and di sm ssing that cause of
action inits entirety with respect to her and by denying that part of
the notion seeking dismssal of the third cause of action and
reinstating that cause of action and as nodified the order is affirned
wi t hout costs.

Menmorandum Plaintiffs commenced this action seeki ng damages
allegedly resulting from inter alia, fraud, civil conspiracy, and
deceptive business practices with respect to plaintiffs’ purchases of
properties as first-time hone buyers with poor credit. Suprene Court
previously granted the notion of Steven Essig and Essi g Apprai sal
Associ ates (hereafter, defendants) to dismss plaintiffs’ conplaint in
a prior action. After plaintiffs comenced the instant action,
def endants noved to dism ss the conplaint on various grounds, and the
court granted the notion in part. This appeal by defendants and cross
appeal by plaintiffs ensued.

Wth respect to defendants’ appeal, we conclude that the court
properly denied the notion insofar as it sought to dismss the
conplaint inits entirety pursuant to CPLR 3211 (a) (5), based on the
doctrine of res judicata. The conplaint filed in this action
corrected sone of the deficiencies in the conplaint in the prior
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action that warranted the court’s dism ssal thereof, i.e., the failure
to allege facts with the requisite specificity (see 175 E. 74th Corp.
v Hartford Acc. & Indem Co., 51 Ny2d 585, 590 n 1; Allston v

I ncorporated Vil. of Rockville Centre, 25 AD2d 545; cf. Marine Mdl and
Bank- Western v Movabl e Honmes, 61 AD2d 1139).

Also contrary to the contention of defendants on their appeal,
the court properly denied that part of their notion seeking di sm ssal
of the first cause of action with respect to plaintiff El aine Flandera
for failure to state a cause of action insofar as it alleges fraud.
“I'n determ ning whether a conplaint fails to state a cause of action,
a court is required to ‘accept the facts as alleged in the conplaint
as true, accord plaintiff[] the benefit of every possible favorable
i nference, and determ ne only whether the facts as alleged fit within
any cogni zable legal theory’ ” (Daley v County of Erie, 59 AD3d 1087,
1087, quoting Leon v Martinez, 84 Ny2d 83, 87-88; see generally CPLR
3211 [a] [7]). Al though appraisals or other assessnents of market
value “are akin to statenents of opinion[,] which generally are not
actionable” (Stuart v Tomasi no, 148 AD2d 370, 372), an assessnent of
mar ket val ue that is based upon m srepresentations concerning existing
facts may support a cause of action for fraud (see Rodin Props.-Shore
Mall v Ul man, 264 AD2d 367, 368-369; see also Cristallina v Christie,
Manson & Whods Intl., 117 AD2d 284, 294-295).

Here, plaintiffs alleged with the requisite specificity that
def endants’ appraisal of the property purchased by Fl andera contai ned
“several m srepresentations concerning the condition and qualities of
the hone, including, but not limted to: who owned the property,
whet her the property had nunicipal water, the type of basenent and the
status of repairs on the hone” (see generally CPLR 3016 [b]). W thus
conclude that plaintiffs stated a claimfor fraud with respect to
Fl andera, inasnmuch as they sufficiently pleaded the elenents of a
mat erial m srepresentation of fact, scienter, justifiable reliance,
and damages to support such a claim(see Sinmmons v Washi ng Equi p.
Tech., 51 AD3d 1390, 1391-1392).

We agree with defendants, however, that the conplaint fails to
state a cause of action for fraud against themwth respect to
plaintiff Chastity Kinahan, and we therefore nodify the order
accordingly. The conplaint fails to allege any materi al
m srepresentati ons of fact upon which defendants’ allegedly overval ued
apprai sal was based and is thus insufficient to state a cause of
action by Kinahan for fraud (see id.). W have revi ewed defendants’
remai ni ng contentions and conclude that they are without nerit.

Wth respect to plaintiffs’ cross appeal, we agree with
plaintiffs that the court erred in granting that part of defendants’
notion seeking dism ssal of the third cause of action, alleging the
violation of Ceneral Business Law 8§ 349. W therefore further nodify
the order accordingly. Plaintiffs alleged sufficient facts
establishing that defendants engaged in consuner-oriented conduct
directed agai nst the general public that was deceptive or m sl eadi ng
in a mterial way and that plaintiffs were injured thereby (see OGswego
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Laborers’ Local 214 Pension Fund v Marine Mdland Bank, 85 Ny2d 20,

24-26; Latiuk v Faber Constr. Co., 269 AD2d 820). W thus concl ude
that, “[a]t this early prediscovery phase, [plaintiffs’] allegations
sufficiently plead [the] violation[] of General Business Law 8§ 349"

(Ski binsky v State FarmFire & Cas. Co., 6 AD3d 975, 976).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnment of the Erie County Court (Sheila A
DiTullio, J.), rendered Cctober 28, 2008. The judgnent convicted
def endant, upon a jury verdict, of robbery in the second degree,
burglary in the first degree, grand larceny in the third degree (two
counts) and crimnal mschief in the fourth degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, burglary in the first degree
(Penal Law 8§ 140.30 [4]) and robbery in the second degree (8§ 160. 10
[1]). Defendant contends that the conviction is not supported by
legally sufficient evidence because the uncorroborated adm ssions that
he all egedly made to an acquai ntance constitute the only evi dence
identifying himas a participant in the crimes. W reject that
contention (see generally People v Bl eakley, 69 NY2d 490, 495). Those
adm ssions were sufficiently corroborated by, inter alia, the
testinmony of the victinms and the police officers who responded to the
scene of the crines, inasnuch as they provided the requisite
“addi tional proof that the offense[s] charged [had] been commtted”
(CPL 60.50; see People v Chico, 90 NY2d 585, 589-591; People v Burrs,
32 AD3d 1299, |v denied 7 NY3d 924). Viewing the evidence in |[ight of
the elenments of the crines as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the weight of the evidence (see generally Bleakley, 69 NY2d at
495). Contrary to defendant’s further contention, we conclude that
County Court properly instructed the jury on acconplice liability
i nasmuch as “there was a reasonable view of the evidence to support
the charge” (People v Pierre, 41 AD3d 289, 291, |v denied 9 Ny3d 880;
see People v Kendricks, 23 AD3d 1119, |v denied 6 NY3d 815).

Finally, the sentence is not unduly harsh or severe, and we
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decl i ne defendant’s request to exercise our power to reduce the

sentence as a matter of discretion in the interest of justice (see CPL
470.15 [6] [b]).

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from an order and judgnent (one paper) of the Suprene
Court, Erie County (Joseph R G ownia, J.), entered Cctober 1, 2008 in
a personal injury action. The order and judgnent denied the notion of
def endant Ford Mdtor Credit Conpany to set aside a jury verdict and
granted plaintiff judgnment on the issue of liability.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously reversed on the | aw wi thout costs, the post-trial
motion is granted in part, the verdict is set aside and a newtrial is
granted on liability.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained in a single-vehicle accident that al so involved
his brother, defendant Matthew A. Snolinski. Defendant Ford Mot or
Credit Conpany (Ford Credit) appeals froman order and judgnment
entered in plaintiff’s favor followng a bifurcated trial on
litability. Contrary to the contention of Ford Credit, the record
establishes that it was the owner and | essor of the vehicle |eased to
Mat t hew Snol i nski, despite the fact that “Ford Credit Titling Trust”
appears on the title to that vehicle (see Taughrin v Rodriguez, 254
AD2d 735). Thus, Ford Credit may properly be held vicariously |iable
for plaintiff’s injuries pursuant to Vehicle and Traffic Law 8§ 388
(see generally Chilberg v Chilberg, 13 AD3d 1089, 1091-1093).

We agree with Ford Credit, however, that Suprene Court erred in
denying its post-trial notion seeking, inter alia, to set aside the
verdict and that a newtrial is warranted. W note at the outset that
t he conduct of both trial and appellate counsel for plaintiff and Ford
Credit often fell short of the |evel of professionalismexpected of
officers of the court. There can be no doubt that the tactics
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enpl oyed by counsel contributed to the undue I ength of this
l[itigation, which involved two mstrials and resulted in an overly
cunber sone record in excess of 13,000 pages (see Laughing v Ui ca

St eam Engi ne & Boiler Wrks, 16 AD2d 294, 295). At different points
inthe litigation, the failure of plaintiff and Ford Credit to conply
wi th discovery denmands resulted in the other party’s successful notion
for an order to conpel such discovery. Further, the volum nous briefs

submtted on this appeal have done little to illum nate the narrow
matter that this Court has been asked to deci de and have at tines
obscured the issues and rel evant facts. | ndeed, sone of the

hyperbolic argunents made by Ford Credit in its briefs and with
respect to various notions throughout the litigation are borderline
frivol ous, contradicted by the record or appear to have been nmade in
an attenpt to prolong the litigation process. W therefore reiterate
“that when counsel in a close case resort to [unprofessional]
practices to win a verdict, they inperil the very verdict [that] they
. . . seek” (Cherry C. Natl. Bank v Fidelity & Cas. Co., 207 App D v
787, 791).

Neverthel ess, we agree with Ford Credit that reversal is
warrant ed based on, inter alia, the m sconduct of plaintiff’s counsel
during the last trial. |In her summation, counsel for plaintiff
inmproperly inplied that Ford Credit’s expert wi tnesses testified
falsely for conpensation (see Nuccio v Chou, 183 AD2d 511, 514-515, Iv
di sm ssed 81 NY2d 783; Steidel v County of Nassau, 182 AD2d 809, 814);
repeatedly alleged that Ford Credit engaged in a conspiracy to cover
up the facts (see Cal zado v New York City Tr. Auth., 304 AD2d 385;
Berkowitz v Marriott Corp., 163 AD2d 52, 54); and made nunerous
references to the resources that Ford Credit had as a |l arge
corporation (see Kenneth v Gardner, 36 AD2d 575). Further, plaintiff
i ntroduced extensive irrelevant and highly prejudicial evidence (see
Wlie v Consolidated Rail Corp., 229 AD2d 966, 967; Escobar v Seatrain
Li nes, 175 AD2d 741, 744). The only issue that the jury was asked to
determ ne was who was driving the vehicle at the tinme of the accident:
plaintiff, who was rendered a quadriplegic at the C6 |evel as a result
of his injuries, or his brother. Plaintiff’s counsel, however,
elicited approximately 70 pages of trial testinony regarding
plaintiff’s life before the accident, including plaintiff’s hobbies,
hi gh school and college athletic acconplishnments, work history, and
relationships with friends and famly. “That evidence had no
rel evance to [the single] issue [at trial] and was calculated only to
evoke synpathy or otherwi se prejudice the jury in favor of plaintiff”
(Wlie, 229 AD2d at 967). The inproper nature of that evidence, as
wel | as the m sconduct of plaintiff’s counsel during sunmation,
“constitutes a pattern of behavior designed to divert the attention of
the jurors fromthe issue[] at hand” (Krunpek v MIIfeld Tradi ng Co.

[ appeal No. 3], 272 AD2d 879, 881).

We further agree with Ford Credit that the court inproperly
excl uded certain evidence of adm ssions by plaintiff that he was
driving the vehicle at the tinme of the accident. “In a civil
action[,] the adm ssions by a party of any fact material to the issue
are al ways conpetent evidence against him[or her], wherever, whenever
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or to [whonever] made” (Reed v McCord, 160 NY 330, 341). The first
adm ssion in question was nenorialized in plaintiff’s pre-hospital
care report by a treating energency nedical technician (EM).
Cenerally, “[a] hearsay entry in a hospital record as to the happening
of an injury is adm ssible at trial, even if not germane to di agnosis
or treatnent, if the entry is inconsistent wwth a position taken by a
party at trial and there is evidence to connect the party to the
entry” (Berrios v TEG Mgt. Corp., 35 AD3d 775, 776; see Coker v Bakkal
Foods, Inc., 52 AD3d 765, 766, |v denied 11 NY3d 708). In pretrial
sworn statenments, the EMI stated that plaintiff said, “I went off the
road” in response to her questions. Thus, “there is clear evidence
connecting [plaintiff] to the entry” (Preldakaj v Alps Realty of NY
Corp., 69 AD3d 455, 456-457). No such cl ear evidence exists, however,
Wth respect to a simlar adm ssion included in the hospital energency
roomrecord, and thus that adm ssion was properly excluded. Further,
plaintiff's alleged adm ssion to a police officer shortly after the
acci dent should have been admitted in evidence. The court excluded
t hat adm ssi on because the officer could not renmenber the exact
wor di ng used by plaintiff and because of the severity of the injuries
for which plaintiff was undergoing treatnent at the tinme. That was
error inasnmuch as those considerations go to the weight of the
evi dence, not the adm ssibility thereof (see id. at 456). “[I]t is .
for the jury to determ ne whether or not the adm ssions were nade,
the facts and conditions [that] affect the probative value, and the
value itself” (Gangi v Fradus, 227 NY 452, 458; cf. Driscoll v New
York City Tr. Auth., 262 AD2d 271).

We agree with Ford Credit that the court erred in permtting a
witness to testify concerning statenents made to Matthew Snolinski by
an “ol der gentleman” whom the wi tness could not otherw se identify
(see generally Brereton v McEvoy, 44 AD2d 594, 595). Inasnuch as the
hearsay statenments concerned the only matter at issue, i.e., who was
driving the vehicle, those statenents were inproperly admtted in
evi dence (see id.). Finally, we have reviewed Ford Credit’s remaining
contentions and conclude that they are without nerit.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal and cross appeal froman order of the Suprene Court,
Monroe County (Kenneth R Fisher, J.), entered February 3, 2009. The
order, anong ot her things, denied the cross notion of defendant
Washi ng Equi pnment Technol ogi es for sunmary judgnent di sm ssing the
remai nder of the conplaint and for summary judgnent on the
countercl ai m

It is hereby ORDERED that the cross appeal is unaninously
di sm ssed and the order so appealed fromis nodified on the | aw by
granting the cross notion in part and dism ssing the breach of
warranty causes of action agai nst defendant Washi ng Equi pnent
Technol ogi es, and as nodified the order is affirnmed w thout costs.

Menmorandum Plaintiffs commenced this action seeking damages for
breach of warranty and fraud arising out of their purchase of
equi pnent used to recycle water for a car washing business. On a
prior appeal, we nodified an order denyi ng defendants’ notion to
di sm ss the anmended conpl aint by granting the notion in part and
di sm ssing the fraud cause of action agai nst Washi ng Equi pnent
Technol ogi es (defendant) and the anmended conpl ai nt agai nst def endant
Arthur J. North (Si mmons v Washing Equi p. Tech., 51 AD3d 1390). W
agree with defendant that Supreme Court erred in denying those parts
of its cross notion seeking sumary judgnent dism ssing the breach of
warranty causes of action against it, and we therefore nodify the
order accordingly.

Wth respect to the cause of action for breach of express
warranty, the representation in defendant’s brochure that defendant
could “provide a solution” for the |lack of avail able sewers on
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plaintiffs’ property is of such a general nature that a reasonable
consuner would not rely on it as a statenent of fact regarding the
water reclaimunit sold to plaintiffs by defendant (see Anderson v
Bungee Inter. Man. Corp., 44 F Supp 2d 534, 541; see generally
Serbalik v General Mtors Corp., 246 AD2d 724, 725-726). Defendant

al so submtted evidence in support of the cross notion establishing
that the water reclaimunit “renove[d] all particles above 5 m cron
and clean[ed] the water” to be used in the car wash and, when properly
mai nt ai ned, “treat[ed] 100% of the waste car wash water recovered for
re-use” as asserted in the manufacturer’s brochure (see generally

Si mmons, 51 AD3d at 1391; Silverstein v Macy & Co., Inc., 266 App Div
5 8). Wth respect to the cause of action for breach of inplied
warranty, defendant submtted evidence in support of its cross notion
establishing that the water reclaimunit sold to plaintiffs was
suitable for their particular purpose, i.e., use for a car wash in a
high salt area (see generally Saratoga Spa & Bath v Beeche Sys. Corp.
230 AD2d 326, 330-331, |v dism ssed and Iv denied 90 Ny2d 979). W

t hus concl ude that defendant established its entitlenent to judgnent
as a matter of |law dism ssing the breach of warranty causes of action
against it (see generally Zuckerman v City of New York, 49 Ny2d 557,
562) .

I n opposition to defendant’s cross notion, plaintiffs appear to
concede that defendant is entitled to judgnment as a matter of |aw
di smi ssing the breach of warranty causes of action against it except
insofar as the alleged breach of express warranty was based upon the
assurance by defendant that it could “provide a solution” for the |ack
of available sewers on plaintiffs’ property. In any event, we
conclude that plaintiffs failed to raise a triable issue of fact in
opposition to the cross notion with respect to either of the causes of
action for breach of warranty (see generally id.).

Contrary to the further contention of defendant, however, we
conclude that the court properly denied that part of its cross notion
seeki ng summary judgnment on the counterclaim inasnmuch as def endant
failed to establish its entitlenent to judgnent as a matter of |aw
Wi th respect thereto (see generally id.). Finally, plaintiffs are not
aggrieved by the order, and thus their cross appeal is dism ssed (see
Wei chert v Shea, 186 AD2d 992; see generally CPLR 5511).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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COUNTY OF ERI E AND ERI E COUNTY SEWER DEPARTMENT,
DEFENDANTS- APPELLANTS.

CHERYL A. GREEN, COUNTY ATTORNEY, BUFFALO (BRI AN R LI EBENOW OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

BOOKER T. WASHI NGTON, LOCKPORT, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Rose H.
Sconiers, J.), entered July 23, 2009. The order denied the notion of
defendants for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs commenced this action seeki ng damages
they sustained as the result of a sewage backup on their property,
al l egedly caused by defendants’ failure to clean, maintain and operate
its sewer systemin a proper manner. Enpl oyees of defendant County of
Erie (County) perforned routine nmai ntenance of the main sewer |ine
near plaintiffs’ honme, using a hydraulic flushing unit to flush out
the sewer line. The hose of the flushing unit was inserted into the
mai n sewer |ine through a manhol e near the honme. The County then
“flush[ed] upstream up against the flow of the sewer, to the next
manhol e,” and any debris in the main sewer |ine was pulled back toward
t he manhole. The follow ng day, plaintiffs’ daughter discovered
approxi mately one foot of sewage in the basenent of plaintiffs’ hone
and notified the County. Upon returning to the property, the County
found no evidence of an obstruction in the main sewer |ine.
Nevert hel ess, the County again flushed the sewer |ine upstream and
downstream of plaintiffs’ home as a precautionary neasure.

We concl ude that Suprene Court properly denied defendants’ notion
for summary judgnent dism ssing the anmended conplaint. Defendants net
their initial burden on the notion by submtting the deposition
testinmony and affidavits of County enpl oyees establishing that, upon
conpl etion of the County’s routine maintenance near plaintiffs’ hone,
the main sewer line was flowi ng properly with no evidence of an
obstruction (see Briga v Town of Bi nghanton, 8 AD3d 874, 874-875; see
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generally Zuckerman v City of New York, 49 Ny2d 557, 562). Further,
when the County enpl oyees returned to the property the foll ow ng day,

they sprayed water into the lateral Iine on plaintiffs’ property and
di d not observe any water flowing into the main sewer line fromthe
|ateral line. The County’s Sanitary Engineer stated in an affidavit
that such a result indicated that the bl ockage that caused the sewer
backup was in the lateral line, which is plaintiffs’ responsibility to
mai nt ai n.

I n opposition to the notion, however, plaintiffs raised a triable
i ssue of fact whether the sewer backup that damaged their property was
the result of defendants’ negligence (see generally Zuckerman, 49 Ny2d
at 562; cf. Briga, 8 AD3d at 875). Plaintiff Andre J. DesRosiers
testified at his deposition that he never had any problens with
flooding in the basenment prior to the tinme when the County perforned
t he mai ntenance in question, and plaintiffs’ daughter testified at her
deposition that she di scovered sewage in the basenent the day after
the County flushed the sewer system Further, plaintiffs’ plunber
testified at his deposition that, when he renoved the nmanhol e cover in
front of plaintiffs’ honme on the day after the County flushed the
sewer system he discovered that the main sewer line, not the latera
line, was bl ocked. The plunber stated that the nmain sewer line could
have becone bl ocked after it had been flushed uphill fromthe nmanhol e
in front of plaintiffs’ hone.

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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JON T. MAGLI OCCO, DEFENDANT- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered July 29, 2008. The judgnent convicted
def endant, upon his plea of guilty, of unlawful surveillance in the
second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
guilty plea of unlawful surveillance in the second degree (Penal Law 8
250.45 [3] [a]), defendant contends that County Court erred in
i nposi ng an enhanced sentence w thout affording himan opportunity to
wi thdraw his plea. The record establishes that the court inforned
def endant during the plea proceeding that it would not be obligated to
i npose the prom sed sentence, pending its review of the presentence
report, and at sentencing the court infornmed defendant that it was
enhanci ng the sentence based upon that review. By failing to object
to the enhanced sentence or to nove to vacate his plea, defendant
failed to preserve his contention for our review (see People v
VanDeVi ver, 56 AD3d 1118, |v denied 11 NY3d 931, 12 NY3d 788). In any
event, “there was no need for [the court] to afford defendant an
opportunity” to withdraw the plea before inposing an enhanced sentence
i nasmuch as the court was not bound by the plea pron se upon review ng
the presentence report (People v Figgins, 87 Ny2d 840, 841). W
further conclude that the enhanced sentence is not unduly harsh or
severe.

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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BOARD OF EDUCATI ON OF W LSON CENTRAL SCHOOL

DI STRI CT, W LSON CENTRAL SCHOOL DI STRI CT,

M CHAEL S. VENDT, IN H S CAPACITY AS

SUPERI NTENDENT OF W LSON CENTRAL SCHOCL

DI STRI CT, RESPONDENTS- RESPONDENTS,

BOARD OF EDUCATI ON OF ORLEANS/ NI AGARA BOARD

OF COCPERATI VE EDUCATI ONAL SERVI CES,

ORLEANS/ Nl AGARA BOARD OF COOPERATI VE EDUCATI ONAL
SERVI CES AND DR. CLARK J. GODSHALL, IN H'S
CAPACI TY AS DI STRI CT SUPERI NTENDENT OF

ORLEANS/ Nl AGARA BOARD OF COOPERATI VE EDUCATI ONAL
SERVI CES, RESPONDENTS- RESPONDENTS- APPELLANTS.

JAVES R SANDNER, LATHAM (ROBERT T. REILLY OF COUNSEL), FOR
PETI TI ONER- APPELLANT- RESPONDENT.

HOGDSON RUSS LLP, BUFFALO (RYAN L. EVERHART OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

WAYNE M VANVLEET, MEDI NA, FOR RESPONDENTS- RESPONDENTS- APPELLANTS.

Appeal and cross appeal froma judgnent (denom nated order and
j udgnment) of the Suprene Court, Ni agara County (Richard C Kloch, Sr.,
A J.), entered Decenber 11, 2009 in a proceedi ng pursuant to CPLR
article 78. The judgnent directed respondents WIlson Central School
District and Ol eans/ N agara Board of Cooperative Educational Services
to place petitioner on their preferred hiring lists, subject to review
of her qualifications, and otherw se denied the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously reversed on the |aw wi thout costs and the matter is
remtted to Suprenme Court, Niagara County, for further proceedings in
accordance with the followi ng Menorandum Petitioner conmenced this
CPLR article 78 proceeding seeking, inter alia, to direct respondents
to transfer her position as an occupational therapist fromrespondent
Wl son Central School District (District) to respondent
Ol eans/ Ni agara Board of Cooperative Educational Services (BOCES)
pursuant to Civil Service Law 8 70 (2). Petitioner had been enpl oyed
by the District for 14 years when, as a result of budget constraints,
the District abolished her position and entered into a Cooperative
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Servi ces Agreenent (Agreenent) with BOCES for the provision of
occupational therapy services. The collective bargaining unit of

whi ch petitioner was a nenber demanded petitioner be afforded the
“transfer of a function” rights pursuant to section 70 (2), i.e., that
the District certify petitioner’s name to BOCES as the enpl oyee to be
transferred and that BOCES offer petitioner the position of
occupational therapist. Both the D strict and BOCES refused to do so,
wher eupon petitioner commenced this proceeding. Supreme Court denied
the petition and instead directed the District and BOCES to pl ace
petitioner’s name on their preferred hiring lists. Petitioner appeals
and BOCES cross-appeal s fromthe judgnent.

We agree with petitioner that the Agreenent for the provision of
occupational therapy services previously provided to the District by
petitioner constitutes the “transfer of a function”™ within the neaning
of Gvil Service Law 8 70 (2). Respondents contend, however, that
Educati on Law 88 3014-a and 1950 excl usively govern the issue of
enpl oyee transfer rights inasnmuch as BOCES took over the occupati onal
therapy programfromthe District. W reject that contention
Nei t her Education Law statute provides for any transfer rights for
non-teachi ng positions, and thus respondents’ contention is at odds
with the decision of the Court of Appeals in Matter of Vestal Enpls.
Assn. v Public Enpl. Relations Bd. (94 Ny2d 409). |In that case, the
Court of Appeals expressly stated that the affected school district
enpl oyee, who provided printing services and thus had a non-
educati onal position (see id. at 413), neverthel ess was “afforded
certain protections upon the transfer of his functions pursuant to
Cvil Service Law 8 70 (2)” (id. at 416). Contrary to respondents’
contention, that statenent in Vestal is not mere dictum but, rather,
it is a necessary elenent of the Court’s analysis in that case.

We al so reject respondents’ contention that affording petitioner
transfer rights would violate various adm nistrative provisions
applicable to BOCES and the District. Based on the Court’s decision
in Vestal (94 Ny2d at 416), we conclude that the transfer of
occupational therapy services fromthe District to BOCES constitutes
the transfer of a function pursuant to Gvil Service Law 8 70 (2) and
thus that petitioner, as the enpl oyee whose function was transferred,
is afforded certain affirmative rights upon the transfer. To the
extent that the adm nistrative provisions upon which respondents rely
are inconsistent with section 70 (2), the statute controls (see
generally Matter of Harbolic v Berger, 43 Ny2d 102, 109).

“TAldm nistrative regulations are invalid if they conflict with a
statute’s provisions or are inconsistent with its design and purpose”
(Matter of City of New York v Stone, 11 AD3d 236, 237).

Al t hough we agree with petitioner that she is entitled to
protections afforded by Cvil Service Law §8 70 (2), we are unable on
the record before us to determ ne the scope of those protections.
Unl i ke Education Law 8§ 3014-a, which affords teachers with seniority
the right to existing positions in BOCES in the event that their
positions purportedly are transferred there, section 70 (2) requires
the transfer only of “necessary . . . enployees who are substantially
engaged in the performance of the function to be transferred.” In the
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event that BOCES had sufficient staff to provide the required
occupational therapy services when petitioner’s position was
transferred, petitioner thus would not be entitled to the relief that
she seeks, i.e., imediate enploynment at BOCES in that position (see
Matter of De Pietro v Thom 213 NYS2d 853). The record is
insufficient to enable us to determ ne whet her BOCES had suffi cient
occupational therapy staff at the tinme of the Agreenent, and we
therefore reverse the judgnent and remt the nmatter to Suprenme Court
for further proceedings on the petition to determne that issue. In
addition, we direct that, upon remttal, petitioner nmust join as
necessary parties other occupational therapists whose enpl oynent may
be jeopardized as a result of the petition, although we reject
respondents’ contention that the court was required to dism ss the
petition based on petitioner’s failure to join those parties in the
first instance (see Matter of Basher v Town of Evans [appeal No. 1],
112 AD2d 4; Matter of G Il v Dutchess County Bd. of Coop. Educ.
Servs., 99 AD2d 836, 837).

Patricia L. Morgan

Ent er ed: November 19, 2010
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County
(Christopher J. Burns, J.), entered July 15, 2009 in a personal injury
action. The order granted the notion of defendant M chael Otol ano
for summary judgnment dism ssing the anmended conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries she sustai ned when she fell fromthe second-story porch of
the apartnent that she and her husband rented from defendants. The
acci dent occurred when the porch railing collapsed while plaintiff and
her husband were | eaning against it, causing themto fall to the
ground, and plaintiff alleged that defendants had actual or
constructive notice of the defective condition of the porch railing
and failed to nmaintain it in a proper manner. Suprene Court properly
granted the notion of Mchael Otolano (defendant) seeking summary
j udgnment di sm ssing the amended conplaint against him |In support of
the notion, defendant submtted the deposition testinony of plaintiff
and her husband, both of whom acknow edged that they lived in the
apartnent for approximately four years prior to the accident and were
unaware of any problenms with the porch railing. Defendant also
subm tted evidence establishing that he had received no conplaints
with respect to the condition of the railing. W conclude that
def endant thereby met his initial burden of establishing that he
| acked actual or constructive notice of any alleged defect in the
railing (see generally Reynolds v Kni bbs, 73 AD3d 1456), and that
plaintiff failed to raise a triable issue of fact to defeat the notion
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562). W
further conclude that defendant net his burden of establishing that he
properly maintained the porch, including the railing, and plaintiff
failed to raise an issue of fact (see generally id.).
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Plaintiff further contends that notice to defendant was not
requi red because the doctrine of res ipsa loquitur applies. W reject
that contention. The doctrine of res ipsa |oquitur does not apply
here because, inter alia, defendant was not in exclusive control of
the instrunentality that allegedly caused plaintiff’s injuries, i.e.,
the porch railing (see Kanbat v St. Francis Hosp., 89 Ny2d 489, 494,
Brink v Anthony J. Costello & Son Dev., LLC, 66 AD3d 1451, 1453). As
noted, plaintiff and her husband were tenants of the apartnent for
approxi mately four years prior to the accident, and defendant
established that he was an “out-of - possession |landlord[] who did not
exerci se exclusive control over” the porch and its railing (Ri chardson
v Sinone, 275 AD2d 576, 578).

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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DONALD SAWER, PH.D., EXECUTI VE DI RECTOR OF
CENTRAL NEW YORK PSYCHI ATRI C CENTER,
RESPONDENT- RESPONDENT.

(APPEAL NO. 1.)

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYQ ENE LEGAL SERVI CE, ROCHESTER
(DANA M RAGSDALE OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( FRANK BRADY OF COUNSEL),
FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Oneida County (Bernadette T. Romano, J.), entered
August 14, 2009. The judgnent deni ed and dism ssed the petition for a
writ of habeas corpus.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n appeal No. 1, petitioner appeals froma judgnment
di smssing his petition seeking habeas corpus relief wth respect to
his civil commtnent to Central New York Psychiatric Center pursuant
to Mental Hygiene Law article 10 follow ng his rel ease from Livi ngston
Correctional Facility. According to petitioner, he was not a detai ned
sex of fender within the nmeaning of article 10 when the proceeding
pursuant to that article was commenced because he was not “a person
who [was] in the care, custody, control, or supervision of an agency
wWith jurisdiction” at that time (8 10.03 [g]). |Indeed, the record
establishes that, at that tinme, petitioner was in fact illegally
incarcerated for violating the terns of a period of postrel ease
supervi sion that had been inproperly inposed after he had conpl et ed
serving his determnate termof inprisonment. Petitioner thus is
correct that the period of postrel ease supervision, and thus the term
of inprisonment resulting fromhis violation thereof, was a | egal
nullity (see People v WIllianms, 14 Ny3d 198, 217, cert denied ___ US
[ Cct. 4, 2010]; People v Appleby, 71 AD3d 1545). Neverthel ess, we
affirmthe judgnent in appeal No. 1 because, for the purposes of
article 10, “[t]he legality of [petitioner’s] custody is irrelevant”
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(People ex rel. Joseph Il. v Superintendent of Southport Correctional
Facility, 15 NY3d 126, 134, rearg denied __ NY3d __ [Sept. 23,
2010]).

In appeal No. 2, petitioner appeals froma judgnent dism ssing
his petition for a wit of habeas corpus with respect to his
commtment to the Livingston Correctional Facility. W concl ude that
t he appeal nust be dism ssed as npot, inasnmuch as petitioner was
rel eased frominprisonnment there upon the commencenent of his civi
comm tment (see generally People ex rel. Hanpton v Denni son, 59 AD3d
951, |Iv denied 12 Ny3d 711).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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MALCOLM CULLY, SUPERI NTENDENT, LI VI NGSTON
CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT.
(APPEAL NO. 2.)

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYQ ENE LEGAL SERVI CE, ROCHESTER
(DANA M RAGSDALE OF COUNSEL), FOR PETI TI ONER- APPELLANT.

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( FRANK BRADY OF COUNSEL),
FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Livingston County
(Dennis S. Cohen, A J.), entered April 10, 2009. The judgnent
di sm ssed the petition for a wit of habeas corpus.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Sanme Menorandum as in People ex rel. Martinek v Sawyer ([appeal
No. 1] _ AD3d ___ [Nov. 19, 2010]).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from an order of the Ontario County Court (Frederick G
Reed, J.), entered July 27, 2009. The order determ ned that defendant
is alevel three risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in failing to set forth its findings of fact and concl usi ons of
law, as required by Correction Law 8§ 168-n (3). Al though defendant is
correct that the court failed to do so, we neverthel ess concl ude that
the record before us is sufficient to enable us to nmake our own
findings of fact and conclusions of law, thus rendering remttal
unnecessary (see People v U banski, 74 AD3d 1882, |v denied 15 NY3d
707; cf. People v Leopold, 13 NY3d 923).

We reject the further contention of defendant that the court
erred in assessing 20 points against himunder the risk factor for his
relationship with the victins and 25 points agai nst hi munder the risk
factor for drug or al cohol abuse. Based on the record before us, we
concl ude that the People established both of the disputed risk factors
by the requisite clear and convincing evidence (see Correction Law §
168-n [3]). Wth respect to defendant’s relationship with the
victinms, the case summary establishes that, when interviewed by the
Board of Exami ners of Sex O fenders, defendant stated that he was
enpl oyed as a bus driver of nentally disabled wonen at the tine of the
underlying crines and that he selected the three victinms because he
bel i eved they were incapable of reporting his crines. Such evidence
establ i shes that defendant had a professional relationship with the
three victinms, thus justifying the assessnent of 20 points with
respect to that risk factor (see generally People v Stein, 63 AD3d 99,
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101- 102) .

Further, with respect to defendant’s history of drug and al cohol
abuse, the presentence report establishes that defendant began
dri nki ng al cohol at age 11 and using mari huana at age 14 and that he
used LSD and “angel dust” for a period of approximtely seven years.
Def endant al so reported that he was addicted to cocai ne, nari huana and
al cohol. Those facts constitute clear and convincing evi dence of
defendant’s history of drug and al cohol abuse, thus justifying the
assessment of 25 points with respect to that risk factor (see
Ur banski, 74 AD3d 1882, 1883; see also People v Guitard, 57 AD3d 751,
| v denied 12 Ny3d 704).

Al'l concur except MrtocHE and CentrA, JJ., who dissent and vote to
nodi fy in accordance with the foll ow ng Menorandum W respectfully
di ssent because we conclude that, followi ng a hearing pursuant to the
Sex Offender Registration Act ([ SORA] Correction Law § 168 et seq.),
County Court erred in assessing 20 points agai nst defendant under risk
factor seven, for his relationship with the victins. Defendant was
convi cted of sexual crines against three nentally disabled wonen when
he was their bus driver. The risk assessnent guidelines assess 20
poi nts under risk factor seven “if the offender’s crinme (i) was
directed at a stranger or a person with whoma rel ati onship had been
established or pronoted for the primary purpose of victimzation or
(ii) arose in the context of a professional or avocational
rel ati onship between the offender and the victi mand was an abuse of
such rel ationship” (Sex Ofender Registration Act: Ri sk Assessnent
Gui delines and Commentary, at 12 [2006]). The risk assessnent
gui del ines advise that, in each of those situations, “there is a
hei ght ened concern for public safety and need for community
notification” (id.). Here, the court assessed 20 poi nts agai nst
def endant after determ ning that defendant was in “an avocationa
pr of essi on.”

Here, the first category under risk factor seven is not
applicable. Defense counsel and the People agreed at the SCORA hearing
that the crimes were not directed at strangers, and there was
no evi dence that defendant becane a bus driver to gain access to the
victinms to abuse them Wth respect to the second category, we note
that the risk assessnment guidelines do not define a “professional or
avocational relationship,” but they provide that the second category
“reaches health care providers and others who exploit a professional
relationship in order to victimze those who repose trust in them A
denti st who sexually abuses his [or her] patient while the patient is
anest hetized would fall squarely within [that] category” (Risk
Assessnent Cui delines and Commentary, at 12). W cannot agree with
the magjority that defendant had a professional relationship with the
victinms to justify the assessnment of 20 points under risk factor
seven. Black’s Law Dictionary defines a “professional relationship”
as “[a]n association that involves one person’s reliance on the other
person’s specialized training . . . Exanples include one’s
relationship with a | awyer, doctor, insurer, banker, and the |ike”
(Black’s Law Dictionary 1402 [9th ed 2009]). Although a passenger on
a bus certainly places his or her trust in the bus driver and relies
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to a certain extent on the bus driver’s training, such a relationship
or association is not akin to that of a health care provider and his
or her patient. There is no indication that the victins here or their
car et akers sought out defendant based on his bus driving skills, as
woul d a person seeking the services of a health care provider or other
such prof essional .

We disagree with the court to the extent that it concl uded that
defendant and the victins were in an avocational relationship. That
termis not defined in the risk assessnment guidelines, but “avocation”
customarily refers to a hobby or occupation pursued outside of a
person’s regular work (see Anmerican Heritage Dictionary 124 [4th ed
2002]; Webster’s Third New International Dictionary 151 [2002]; see
also Onen v R J.S. Safety Equip., 169 AD2d 150, 155, affd 79 Nyad
967). Wiile avocation is also defined as a person’s regul ar
enpl oynment (see American Heritage Dictionary 124; Wbster’s Third New
International Dictionary 151), we cannot conclude that the term
“avocational” relationship under risk factor seven enconpasses that
| esser-known definition. 1In the event that it did, there would be no
need for the risk assessnment guidelines to reference a “professional”
rel ati onshi p because all avocational relationships would enconpass
prof essi onal relationships.

Thus, we concl ude that defendant should be assessed zero points
under risk factor seven, thereby reducing his score to 100 points and
rendering hima presunptive level two risk. W would therefore nodify
the order by determ ning that defendant is a level two risk

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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PRESENT: SCUDDER, P.J., MARTOCHE, CENTRA, FAHEY, AND GREEN, JJ.

IN THE MATTER OF BRODI E J. AND JAXON J.

MONRCE COUNTY DEPARTMENT OF HUMAN SERVI CES, ORDER
PETI TI ONER- APPELLANT;

SI OBHAN S. AND STEPHEN J. ,
RESPONDENTS- RESPONDENTS.

W LLI AM K. TAYLOR, COUNTY ATTORNEY, ROCHESTER (PETER A. ESSLEY OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

KRI STI' N SPLAI' N, CONFLI CT DEFENDER, ROCHESTER ( ANNEMARI E DI LS OF
COUNSEL), FOR RESPONDENT- RESPONDENT S| OBHAN S.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID M ABBATOY, JR ,
OF COUNSEL), FOR RESPONDENT- RESPONDENT STEPHEN J.

Appeal from an order of the Fam |y Court, Mnroe County (Joan S.
Kohout, J.), entered Decenber 9, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order dism ssed the petition.

It is hereby ORDERED t hat the order so appealed fromis

unani nously affirmed w thout costs for reasons stated in the decision
at Fam |y Court.

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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IN THE MATTER OF JUDI PATTERSON,
PETI TI ONER- APPELLANT,

\% MVEMORANDUM AND ORDER
M CHAEL PATTERSQON, RESPONDENT- RESPONDENT.

IN THE MATTER OF M CHAEL PATTERSOQON,
PETI TI ONER- RESPONDENT,

\%
JUDI PATTERSQN, RESPONDENT- APPELLANT.

MARY R HUMPHREY, NEW HARTFORD, FOR PETI TI ONER- APPELLANT AND
RESPONDENT- APPELLANT.

CARMEN J. VALVO, ATTORNEY FOR THE CHI LD, ROVE, FOR BRI ANNA P.

Appeal from an order of the Fam |y Court, Oneida County (Frank S.
Cook, J.H. O ), entered March 17, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order granted the parties joint |egal
child custody with M chael Patterson having primary physical custody
and Judi Patterson having visitation.

It is hereby ORDERED t hat the order so appealed fromis

unani nously di sm ssed without costs as noot (see Kelly F. v Gregory
A F., 34 AD3d 1277).

Patricia L. Mrrgan

Ent er ed: November 19, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CALVI N MOORE, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

CHRI STINE M COOK, SYRACUSE, FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORRA M VH TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered Cctober 22, 2007. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the | aw by reduci ng the period of postrel ease
supervision to a period of one year and as nodified the judgnent is
af firnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal sale of a controlled substance in
the third degree (Penal Law 8 220.39 [1]) and sentencing himto a
determ nate termof inprisonnment of six years plus five years of
postrel ease supervision (PRS). W conclude that the sentence is
illegal insofar as the period of PRS exceeds two years (see Penal Law
§ 70.45 [2] [b]). *“ “Athough [that] issue was not raised before the
[ sentencing] court or on appeal, we cannot allow an [illegal] sentence
to stand’” ” (People v Davis, 37 AD3d 1179, 1180, |Iv denied 8 NY3d
983). W thus conclude that the judgnment nmust be nodified with
respect to the period of PRS, and we nodify the judgnment by reducing
the period of PRS to a period of one year (see People v G bson, 52
AD3d 1227; People v Ehrhardt, 292 AD2d 790, |v denied 98 Ny2d 675).
The sentence as nodified is not unduly harsh or severe.

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CALVI N MOORE, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

CHRI STINE M COOK, SYRACUSE, FOR DEFENDANT- APPELLANT.
CALVI N MOORE, DEFENDANT- APPELLANT PRO SE.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORRA M VH TE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered Cctober 22, 2007. The judgnent convicted
def endant, upon a jury verdict, of nmurder in the second degree,
crimnal possession of a weapon in the second degree and crim nal
possession of a weapon in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of nmurder in the second degree (Penal Law 8§ 125.25 [1]),
crimnal possession of a weapon in the second degree (8 265.03 [forner
(2)]) and crimnal possession of a weapon in the third degree (8
265.02 [former (4)]), defendant contends that County Court erred in
adm tting evidence that he was a drug deal er who had sold crack
cocaine to both the victimand a key prosecution witness. W concl ude
that the evidence was properly admtted to establish the notive of
defendant and his identity as the person who shot the victim and that
its probative val ue exceeded its prejudicial effect (see People v
Cor dova-Di az, 55 AD3d 360, 361, |v denied 12 NY3d 782; People v Janes,
262 AD2d 500; see generally People v Mlineux, 168 NY 264, 291-294).
Defendant failed to preserve for our review his further contention
that the court should have given a limting instruction with respect
to the Molineux evidence (see People v Msley, 55 AD3d 1371, |v denied
11 NY3d 856), and we decline to exercise our power to reviewthat
contention as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

We reject the further contention of defendant that the evidence
is legally insufficient to support the conviction. The People
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present ed evidence establishing every elenment of the crinmes charged
and defendant’s conm ssion thereof. The fact that no one saw
defendant fire the shot that killed the victi mdoes not render the
evidence legally insufficient, inasnmuch as there was anple
circunstantial evidence establishing defendant’s identity as the
shooter. “It is well settled that, even in circunstantial evidence
cases, the standard for appellate review of |egal sufficiency issues
is “whether any valid Iine of reasoning and perm ssi bl e inferences
could lead a rational person to the conclusion reached by the fact
finder on the basis of the evidence at trial, viewed in the |ight nost
favorable to the People’ ” (People v Hi nes, 97 Ny2d 56, 62, rearg
denied 97 Ny2d 678). Indeed, the challenge by defendant to the | egal
sufficiency of the evidence is based primarily on his contention that
the testinony of the main prosecution witness was incredible as a
matter of law, and we reject that contention. Defendant is correct
that the witness in question initially lied to the police concerning
her know edge of the murder and did not fully disclose her know edge
thereof until she was negotiating a plea deal on unrelated charges

al nost two years later. Nevertheless, we note that several inportant
aspects of her trial testinony were otherw se corroborated, and it
cannot be said that her testinony was “manifestly untrue, physically
i npossi ble, contrary to experience, or self-contradictory” (People v
Harris, 56 AD3d 1267, 1268, |Iv denied 11 NY3d 925). W also note that
defendant admitted to the police that, shortly after the nurder was
commtted, he threw a handgun that he had owned into Al exandri a Bay.
We further conclude that, viewing the evidence in |ight of the

el enents of the crines as charged to the jury (see People v Daniel son
9 NY3d 342, 349), the verdict is not against the weight of the

evi dence (see generally People v Bl eakley, 69 Ny2d 490, 495).

Finally, we conclude that the sentence is not unduly harsh or

severe, and that the contentions raised by defendant in his pro se
suppl enental brief are without nerit.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Rl TA HOLI DAY, RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.

Appeal from an order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered Septenber 11, 2009 in a proceedi ng pursuant to
Fam |y Court Act article 8. The order of protection directed
respondent to refrain from of fensive conduct agai nst petitioner and
the parties’ child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to article 8 of the
Fam |y Court Act, respondent nother contends that Famly Court erred
in determning, following a fact-finding hearing, that she commtted a
famly offense. W reject that contention. W conclude that the
court properly found that petitioner father net his burden of
establishing by a preponderance of the evidence that the nother
coommtted the famly offense of reckless endangernent in the second
degree (see Famly C Act 8§ 812 [1l]; Penal Law 8 120.20; see generally
Matter of Harrington v Harrington, 63 AD3d 1618, |v denied 13 NY3d
705), thus warranting the issuance of an order of protection, by
[ urching her car forward and stopping within inches of the father and
the parties’ child. Contrary to the further contention of the nother,
the court’s assessnent of the credibility of the wwtnesses is entitled
to great weight, and the court was entitled to credit the testinony of
the father over that of the nother (see Matter of Scroger v Scroger,
68 AD3d 1777, |v denied 14 Ny3d 705).

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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FREDERI CK C., RESPONDENT- APPELLANT.

SCHAVON R. MORGAN, MACHI AS, FOR RESPONDENT- APPELLANT.
STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.

M CHAEL J. SULLI VAN, ATTORNEY FOR THE CHI LD, FREDONI A, FOR ALSTON C.

Appeal from an order of the Fam |y Court, Cattaraugus County
(Mchael L. Nenno, J.), entered June 15, 2009 in a proceedi ng pursuant
to Famly Court Act article 10. The order, anong other things,
adj udged that the subject child was abused and placed the child in the
custody of petitioner until the conpletion of the next pernanency
heari ng.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father contends on appeal that Fam |y
Court erred in relying upon his child s unsworn out-of-court
statenents in granting the petition seeking, inter alia, an
adj udication that his child is abused, inasnuch as those statenents

were not corroborated. W reject that contention. “Any other
evi dence tending to support the reliability of the [child s] previous
statenents . . . shall be sufficient corroboration” (Famly C Act 8§

1046 [a] [vi]; see generally Matter of Nicole V., 71 Ny2d 112,
117-118). Here, there was anple corroboration of the child's
statenents, i.e., statenents nmade by the father to an investigator
enpl oyed by the New York State Police as well as the testinony of a
psychol ogi st who determ ned that the contextual details of the child s
statenments were consistent with a description of actual events. The
record does not support the further contentions of the father that he
did not receive effective assistance of counsel (see generally Mtter
of Howard v MLoughlin, 64 AD3d 1147, 1148), and that the

determ nation is not supported by the requisite preponderance of the
evidence (see 8 1046 [b] [i]; Matter of Tamme Z., 66 Ny2d 1, 3). W
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have reviewed the father’s remai ning contentions and concl ude that
they are without nerit.

Patricia L. Mrrgan

Ent er ed: November 19, 2010
Cerk of the Court
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ERNST & YOUNG, LLP, DEFENDANT- RESPONDENT.

FRANK T. GAGLIONE, P.C., AVHERST (FRANK T. GAGLI ONE OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

HODGSON RUSS LLP, BUFFALO (ROBERT J. LANE, JR, OF COUNSEL), AND ERNST
& YOUNG, LLP, NEW YORK CI TY, FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered July 17, 2009 in an accounting mal practice
action. The order granted the notion of defendant for summary
j udgnent and di sm ssed the conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action to recover danmages
for, inter alia, accounting mal practice, alleging that defendant
failed to discover fraud commtted by the managenent of World Auto
Parts, Inc. (Wrld). Before the fraud was di scovered, Wrld bought
and sold used autonobile and truck parts, and it relied on a line of
credit loan fromthe Chase Manhattan Bank (Chase) for funding, anong
ot her sources. The Chase |oan was cal cul ated based on a percentage of
the value of Wrld s accounts receivable and inventory, which were
pl edged as collateral for the loan. The |oan was guaranteed by Marta
Chai kovska (plaintiff), who was the Chief Executive Oficer (CEO of
Wrld as well as the owner of 85%of its stock. Plaintiff’s husband
was the president of Wrld and owned 13% of its stock. Defendant was
retained by Wirld to provide audited financial statements of its
i nventory and accounts receivabl e according to generally accepted
accounti ng procedures (GAAP)

Chase thereafter seized Wrld s accounts receivabl e and
inventory, the collateral for its |oan, upon discovering that Wrld’ s
managenent had inflated the val ue thereof by approximately $5 mllion,
and Worl d’ s business was thereby term nated. Chase sold the assets of
Wrld to a newly forned conpany, Wrld Parts, LLC (Wrld Parts), which
was made up of several of Wrld s fornmer managers and funded by a | oan
fromplaintiff Creek Ventures, LLC (Creek), which is owned by
plaintiff’s husband. Wrld assigned its assets to Wrld Parts, as
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well as Wrld' s right to recover from defendant for mal practice.
Wrld Parts quickly went bankrupt, and the right to recover from
def endant was sold to Creek by the bankruptcy trustee.

Plaintiffs comrenced this action, and this Court previously
affirmed an order granting only in part defendant’s notion to dismss
t he conpl ai nt (Chai kovska v Ernst & Young, LLP, 21 AD3d 1324).
Plaintiffs now appeal from a subsequent order granting defendant’s
nmotion for summary judgnment dism ssing the remai nder of the conplaint.
We affirm

Contrary to the contention of plaintiffs, Supreme Court properly
granted defendant’s notion on the ground that the doctrine of in par
delicto barred any recovery by them from defendant. That doctrine “is
an equitabl e defense based on agency principles which bars a plaintiff
fromrecovering where the plaintiff is itself at fault” (Synbol Tech.
Inc. v Deloitte & Touche, LLP, 69 AD3d 191, 196). Here, in this
action against a corporate auditor, the “New York [in pari delicto
doctrine] imunizes [the] auditor if its client had top-l|evel nmanagers
who knew of or participated in the financial wongdoing that gave rise
to the errors in the financial statenents that the auditor certified
as GAAP-conpliant” (Matter of American Intl. Goup, Inc. v Geenberg,
965 A2d 763, 816 [Del Chancery Ct 2009]). Also contrary to the
contention of plaintiffs, the court properly applied the doctrine to
both of them

Creek, “as assignee[] [of World Part’s rights], acquired no
greater rights than those of the assignor and took subject to al
def enses and countercl ains defendant|[] possessed agai nst the
assignor[]” (Caprara v Charles Ct. Assoc., 216 AD2d 722, 723; see
Madi son Liquidity Invs. 119, LLCv Giffith, 57 AD3d 438, 440).
| nasmuch as “the m sconduct of managers acting within the scope of
their enploynment will normally be inputed to the corporation” (Synbol
Tech., Inc., 69 AD3d at 196), the fraud perpetrated by Wrld' s
managers is inputed to Wrld, and in turn to Wrld Parts and then to
Creek, both of which acquired no greater rights than that of Wrld and
t hus may not recover from defendant based on the doctrine of in par
delicto.

The sane reasoning applies with respect to Chai kovska. The
record establishes that World' s managers, who were the agents of Wrld
and thus of Chai kovska as its CEQ, were aware that they were
fraudulently altering the corporate books to obtain funding for Wrld.
It is well settled that “know edge acquired by an agent acting within
the scope of his [or her] agency is inputed to his [or her] principal
and the latter is bound by such know edge al though the information is
never actually comunicated to [the principal]” (Center v Hanpton
Affiliates, 66 Ny2d 782, 784). Thus, know edge of the fraud is
i nputed to Chai kovska.

Contrary to plaintiffs’ further contention, the “adverse
interest” exception to the doctrine of in pari delicto does not apply
under the circunstances presented here. As the Court of Appeals
“enphasi zed in Center, for the adverse interest exception to apply,
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the agent ‘nust have totally abandoned [the] principal’s interests and
be acting entirely for his [or her] own or another’s purposes,’ not
the corporation’s” (Kirschner v KPMG LLP, _ NY3d __,  [Cct. 21,
2010], quoting Center, 66 NY2d 784-785). “So long as the corporate
wr ongdoer’ s fraudul ent conduct enabl es the business to survive—to .
rai se funds for corporate purposes—this test is not nmet” (id.).
Here, the purpose of the fraudul ent conduct by Wrld s nanagenent was
to provide a basis for Chase to continue to |oan noney to Wrld, and
thus the adverse interest exception does not apply.

We have considered plaintiffs’ remaining contentions and concl ude
t hat none affects our decision herein.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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KORNSTEI N OF COUNSEL), AND HODGSON RUSS LLP, BUFFALO, FOR
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Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered May 5, 2010 in a breach of contract action.
The order, anong other things, granted in part and denied in part
plaintiff’s notion to conpel production of docunents.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action to recover damages
for, inter alia, breach of contract arising fromits purchase of
certain nortgage-backed securities fromdefendants. Defendant
Deut sche Bank Securities, Inc. (DBSI) contends on appeal that Suprene
Court erred in granting those parts of plaintiff’s notion to conpel
DBSI to produce docunents concerning certain types of securities,

i nasmuch as DBSI had previously provided those docunents to the New
York State Attorney General (AG in connection with the AG s

i nvestigation of possible fraud in the preparation, packaging and

mar keti ng of those types of securities. W affirm Contrary to the
contention of DBSI, the court neither abused nor inprovidently
exercised its discretion in directing DBSI to provide plaintiff with
copi es of the docunents in question, particularly in view of the fact
that CPLR 3101 (a) is to be interpreted liberally in favor of

di scl osure (see generally Andon v 302-304 Mdtt St. Assoc., 94 Nvad
740, 745-746). W conclude in addition that the docunents sought were
mat eri al and necessary to the prosecution of the action (see generally
Allen v Crowel | -Col lier Publ. Co., 21 NY2d 403, 406-407).

Furthernore, although “the need for discovery nmust be wei ghed agai nst
any special burden to be borne by the opposing party” (Andon, 94 Nyad
at 747 [internal quotation nmarks omtted]), DBSI has failed to
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establish that any special burden arises fromproviding plaintiff with
el ectroni c copies of the docunments previously supplied to the AG

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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DERRI CK W STUBBS, DEFENDANT- APPELLANT.
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M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER ( ELI ZABETH CLI FFORD OF
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Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered Decenber 20, 2006. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the law and a new trial is granted.

Menorandum  On appeal from a judgnent convicting himfollowng a
jury trial of robbery in the second degree (Penal Law § 160.10 [ 2]
[b]), defendant contends that Suprenme Court erred in admtting
evidence with respect to a prior robbery conmtted by defendant in
1993 and a prior attenpted robbery commtted by defendant in 1997
(hereafter, prior crinmes). W agree. W reject the contention of the
Peopl e that the evidence was properly admtted to establish the
identity of defendant based on his nodus operandi (see generally
Peopl e v Mol ineux, 168 NY 264, 293-294, 313-317). W conclude that
defendant’ s nethod of committing the prior crinmes, i.e., traveling to
a retail establishment as a passenger in a notor vehicle and
threatening the cashier at that establishnent with the use of a
nonexi stent gun, “was not ‘sufficiently unique to be probative on the
i ssue of identity’ ” (People v Pittman, 49 AD3d 1166, 1167, quoting
Peopl e v Beam 57 NY2d 241, 252). Although the prior crines and the
robbery at issue herein were simlar to the extent that they were
commtted on the sane road, albeit in different political
subdi vi si ons, that fact al one does not render the nodus operandi

unique. As the Court of Appeals has held, “ ‘the naked simlarity of
. crimes proves nothing’ ” (People v Robinson, 68 NY2d 541, 549,
quoting Ml ineux, 168 NY at 316). |In addition, we conclude that the

prejudicial effect of the evidence concerning the prior crimnes
out wei ghed its probative value (see generally People v Hudy, 73 Ny2d
40, 55, abrogated on other grounds by Carnell v Texas, 529 US 513).
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We reject the further contention of the People that the error in
adm tting evidence of the prior crimes is harm ess. Although an
enpl oyee of the store in question stood “face to face” with the
perpetrator, she was not asked to identify defendant at trial, and she
acknow edged that she infornmed the police that she was 90% certain
that an individual other than defendant was the perpetrator. Another
prosecution w tness who observed the perpetrator and spoke to him
prior to the crine was unable to identify defendant at trial. Thus,
al t hough there was strong circunstantial evidence connecting def endant
to the robbery, it cannot be said that such proof was overwhel m ng and
that there is no significant probability that defendant woul d have
been acquitted but for the evidence concerning the prior crinmes (see
generally People v Crimm ns, 36 NY2d 230, 241-242).

In I'ight of our decision, we need not address defendant’s
remai ni ng contention.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnment of the Genesee County Court (Robert C
Noonan, J.), rendered April 8, 2009. The judgnment revoked defendant’s
sentence of probation and i nposed a sentence of incarceration.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menor andum  Def endant appeals from a judgnent revoking the
probati on conponent of the split sentence of incarceration and
probation previously inposed upon his conviction of attenpted burglary
in the second degree (Penal Law 88 110.00, 140.25 [2]) and sentencing
himto a determ nate termof incarceration based on his adm ssion that
he violated the terms of his probation. Defendant contends that
County Court’s deferral of sentencing on the violation petition
constituted an illegal period of interimprobation and that the court
thereafter erred in enhancing the sentence based on a violation of
that period of interimprobation. That contention is not preserved
for our review inasmuch as defendant did not object to the enhanced
sentence and failed to nove to withdraw his adm ssion or to vacate the
j udgment revoking the probation conponent of the split sentence (see
general ly People v Handy, 46 AD3d 1383, Iv denied 10 NY3d 765; People
v Brandel, 20 AD3d 927, |v denied 5 NY3d 826; People v Avery, 205 AD2d

411, affd 85 NY2d 503). 1In any event, we reject that contention.
“The defendant’s voluntary participation in a drug program pendi ng
sentencing did not amount to [an] illegal [period of] interim

probati on” (People v Black, 266 AD2d 399, 399), and the court properly
enhanced the sentence after defendant failed to successfully conplete
that program and was rearrested in violation of the terms of his
probati on (see People v Minize, 251 AD2d 429, |v denied 92 Ny2d 928;
see al so Handy, 46 AD3d 1383). The sentence is not unduly harsh or
severe. The remaining contentions of defendant are not preserved for
our review (see CPL 470.05 [2]), and we decline to exercise our power
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to review those contentions as a matter of discretion in the interest
of justice (see CPL 470.15 [6] [a]).

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County (David
J. Roman, J.H O), entered February 9, 2010 in a proceedi ng pursuant
to Famly Court Act article 6. The order denied the petition.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father appeals froman order denying his
petition seeking visitation wwth the parties’ 10-year-old son. The
father was sentenced in 2002 to an aggregate prison termof 27b years
to life based upon his conviction of arson in the first degree and two
counts of intimdating a witness in the third degree and his unrel ated
conviction of arson in the second degree. Although we agree with the
father that Famly Court failed to apply the proper burden of proof in
denying his petition (see Matter of Lonobile v Betkowski, 261 AD2d
829), we neverthel ess conclude that the record is sufficient to enable
us to determne that visitation would not be in the best interests of
the child (see Matter of Moses v Rachal S., 273 AD2d 928; Matter of
Rogowski v Rogowski, 251 AD2d 827).

The record denonstrates that the father failed to establish a
meani ngful relationship with the child (see Matter of Bougor v Mirray,
283 AD2d 695). The father has been incarcerated since the child was
two years old, and his last visit with the child took place when the
child was three or four years old. The father subsequently waited at
| east five years to file a petition for visitation, when the child was
nine years old (see id. at 696). The child has no nenory of the
father, and he indicated that he woul d not recognize his father if
they were in the sane room (see Matter of Vann v Vann, 205 AD2d 897,
v denied 84 Ny2d 805). |In addition, given his lengthy prison
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sentence, the father “wll remain in prison until long after the
child[] reach[es] the age of majority” (id. at 898; see Matter of
David S. v Nicole U, 31 AD3d 1206, 1207). The record further

establ i shes that the child suffers fromsevere car sickness, and
visiting the father in prison would require the child to travel 2%to
3 hours each way with his paternal relatives, with whomhe has no
relationship (see Matter of Ellett v Ellett, 265 AD2d 747; Rogowski ,
251 AD2d 827; WNMatter of Davis v Davis, 232 AD2d 773).

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered Septenber 22, 2009. The order, inter alia,
granted plaintiff’s notion for partial summary judgnment on the first
cause of action in the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking, inter alia,
a permanent injunction ordering defendant, a nenber of plaintiff, to
remove a Greco- Roman-styl e gazebo and two statues from defendant’s
property in the Spaul di ng Lake devel opnment (devel opnent). Plaintiff
is a not-for-profit corporation conprised of owers of property within
t he devel opnent and forned for purposes including enforcement of the
“Declaration of Protective Covenants, Restrictions, Easenents, Charges
and Li ens—Spaul di ng Lake” (Declaration). The Declaration requires
that owners of lots in the devel opnent seek approval before making
nodi fications or inprovenments to their property.

We concl ude that Suprenme Court properly granted plaintiff’s
notion for partial summary judgnent on the first cause of action
seeking a permanent injunction. It is well settled that, “[s]o | ong
as the board [of directors of a honeowners’ association] acts for the
pur poses of the [honeowners’ association], within the scope of its
authority and in good faith, courts will not substitute their judgment
for [that of] the board[]” (Matter of Levandusky v One Fifth Ave. Apt.
Corp., 75 NY2d 530, 538; see Forest Cose Assn., Inc. v Richards, 45
AD3d 527, 529; Matter of Irene v Cathedral Park Tower Bd. of Myrs.,
273 AD2d 816, |v denied 95 Ny2d 764). Pursuant to the Decl aration,
plaintiff may reject proposed inprovenents based on its “objection to
the . . . style of architecture” or because the inprovenent is
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“i nharnoni ous or inconpatible wth the general plan of inprovenent” of
t he devel opnent. Here, plaintiff rejected defendant’s proposal
because, inter alia, the installation of the statues and gazebo were

i nconpatible with the prevailing style of architecture in the

devel opment and the gazebo would interfere with the view of Spaul di ng
Lake. Thus, contrary to defendant’s contention, plaintiff acted
within the scope of its authority when it rejected defendant’s
proposal to install the statues and gazebo (see generally Levandusky,
75 Ny2d at 537-538; Forest Close Assn., Inc., 45 AD3d at 528-529).

Contrary to his further contention, defendant “failed to present
evi dence of bad faith . . . or other m sconduct” on the part of
plaintiff in rejecting his proposal (lrene, 273 AD2d at 817). There
is no evidence that defendant was “deliberately single[d] out
for harnful treatnent” inasmuch as no ot her honmeowners were permtted
to install simlar statues or gazebos on their properties (Levandusky,
75 NY2d at 540). The contention of defendant that plaintiff failed to
followits own procedures in rejecting his proposal is raised for the
first tinme on appeal and thus is not properly before us (see G esinsk
v Town of Aurora, 202 AD2d 984, 985). 1In any event, that contention
is without nerit because plaintiff’s noving papers contained unrefuted
evi dence that plaintiff conplied with the provision of the Declaration
requiring that the proposal be forwarded to plaintiff’s architectural
standards comm ttee for review

Finally, we conclude that plaintiff established as a matter of
law that it would be irreparably harnmed by the continued presence of
the statues and gazebo on defendant’s property, and defendant failed
to raise a triable issue of fact in opposition (see Forest C ose
Assn., Inc., 45 AD3d at 529; Lattingtown Harbor Prop. Oamers Assn.
Inc. v Agostino, 34 AD3d 536, 538).

Patricia L. Mrgan

Ent er ed: November 19, 2010
Cerk of the Court
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Appeal from a judgnment of the Yates County Court (W Patrick
Fal vey, J.), rendered Septenber 1, 2009. The judgnent convicted
def endant, upon his plea of guilty, of sexual abuse in the first
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of sexual abuse in the first degree (Penal Law §
130.65 [3]). Although the contention of defendant that his guilty
pl ea was not know ng, voluntary and intelligent survives his valid
wai ver of the right to appeal, defendant failed to preserve that
contention for our review by noving to withdraw his plea or to vacate
t he judgnent of conviction (see People v King, 20 AD3d 907, |v denied
5 NY3d 829). Contrary to defendant’s contention, this case does not
fall within the rare exception to the preservation requirenment set
forth in People v Lopez (71 NY2d 662, 666). Even assum ng, arguendo,
that defendant’s factual allocution at the initial plea proceeding may
have negated an essential elenment of the crinme, we conclude that
County Court rectified any deficiency in the allocution by conducting
the requisite further inquiry when defendant appeared before the court
a second time in connection with the plea. During that second
appearance, the court ensured that defendant understood the nature of
the charges and that the plea was intelligently entered (see id.),
based on the adm ssions of defendant that he had sexual contact with a
child less than 11 years old, that he touched the victimin her
“sexual area,” and that he did so for the purpose of sexual
gratification (see §8 130.00 [3]; § 130.65 [3]).

To the extent that the contention of defendant concerning
i neffective assistance of counsel survives his guilty plea and his
wai ver of the right to appeal (see People v N chols, 32 AD3d 1316, |v
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deni ed 8 NY3d 848, 988; People v Fifield, 24 AD3d 1221, 1222, |v
denied 6 NY3d 775), we conclude that defendant’s contention | acks
nmerit (see generally People v Ford, 86 Ny2d 397, 404).

Patricia L. Morgan

Ent er ed: November 19, 2010
Cerk of the Court
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Appeal from an order of the Famly Court, Oneida County (Brian M
Mga, J.HO), entered May 11, 2009 in a proceeding pursuant to Fam |y
Court Act article 6. The order, anong other things, awarded primary
physi cal custody of the parties’ children to respondent father.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Fam|ly Court, Oneida County, for further proceedings in
accordance wth the followi ng Menorandum On appeal from an order
awar di ng primary physical custody to respondent father and visitation
to petitioner nother, the nother contends that Famly Court erred in
failing to set forth its findings of fact and the reasons for its
custody determ nation. W agree. It is well established that the
court is obligated “to set forth those facts essential to its
decision” (Matter of Graci v Graci, 187 AD2d 970, 971; see CPLR 4213
[b]; Famly C Act 8§ 165 [a]). Here, the decision underlying the
order on appeal nerely recites in a conclusory nmanner that the court
considered the testinmony and exhibits presented, which is insufficient
to meet the requirenents of CPLR 4213 (b) (see Gaci, 187 AD2d at
971). Although the court made limted “findings” on the record, i.e.,
that both parties were “nice people” and “good parents” and that they
woul d each be awarded “substantial quality parenting tine with these
children,” those conclusory statenents do not enable us to provide
effective appellate review of the court’s custody determ nation (see
id.; see also Matter of Jose L. |., 46 Ny2d 1024, 1026). W note
that, although the record is sufficient to enable this Court to make
its own findings of fact (see Matter of WIllians v Tucker, 2 AD3d
1366, |v denied 2 NY3d 705), we decline to do so. Rather, we concl ude
under the circunstance of this case, involving an initial award of
custody, that “[e]ffective appellate review. . . requires that
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appropriate factual findings be made by the trial court—+the court
best able to measure the credibility of the witnesses” (G ordano v
G ordano, 93 AD2d 310, 312). W therefore reverse the order and
remt the matter to Famly Court for that purpose and a new
determ nation if the court deens it appropriate upon making the

requi site findings (see generally Matter of WAgner v WAgner, 222 AD2d
1039, 1040).

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Monroe County
(Stephen R Sirkin, A J.), rendered January 14, 2000. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the first
degree (two counts), assault in the first degree (two counts), grand
|arceny in the fourth degree (two counts), robbery in the second
degree, and attenpted robbery in the second degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
af firnmed.

Menorandum On a prior appeal, we affirned the judgnent
convi cting defendant of, inter alia, robbery in the first degree
(Penal Law 8§ 160.15 [1], [3]; People v Wal ker, 292 AD2d 791, |v denied
98 Ny2d 656). We subsequently granted defendant’s notion for a wit
of error coram nobis on the ground that appellate counsel had failed
to raise an issue on appeal that may have nerit, i.e., that defendant
was denied his right to be present at his Sandoval hearing (People v
Wal ker, 50 AD3d 1629; see People v Dokes, 79 Ny2d 656, 660-662), and
we vacated our prior order. W now consider the appeal de novo.

Contrary to the contention of defendant, we conclude that he
failed to satisfy his burden of comng forward with substanti al
evi dence establishing his absence fromthe Sandoval hearing (see
People v Foster, 1 Ny3d 44, 48; People v Carter, 44 AD3d 677, 678, |lv
denied 9 Ny3d 1031; People v Valentine, 7 AD3d 275, |v denied 3 NY3d
682). The court reporter’s failure to docunent defendant’s presence
or lack thereof is insufficient to satisfy defendant’s burden of
rebutting the presunption of regularity that attaches to judici al
proceedi ngs (see Foster, 1 NY3d at 48; see also People v Andrew, 1
NY3d 546). W note that Supreme Court addressed defendant foll ow ng
its Sandoval determ nation, thereby establishing defendant’s presence
in the courtroomfor at |east a portion of the proceedings, and the
record establishes the presence of defendant during the l|ater
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proceedi ngs on his notion to nodify the court’s Sandoval ruling. W
further conclude that a reconstruction hearing i s unnecessary.
“Reconstruction hearings should not be routinely ordered where, as
here, the record is sinply insufficient to establish facts necessary
to nmeet the defendant’s burden of showi ng that he [or she] was absent
froma material stage of the trial” (Foster, 1 Ny3d at 49; see

Val entine, 7 AD3d 275).

Al'l concur except LinoLey, J., who votes to reverse in accordance
with the followi ng Menorandum | respectfully dissent. As noted by
the majority, we previously granted defendant’s notion for a wit of
error coram nobis on the ground that defendant’s appell ate counsel
failed to raise a possibly nmeritorious issue, i.e., whether defendant
was denied the right to be present during the Sandoval hearing (People
v Wal ker, 50 AD3d 1629). In ny view, reversal is required upon our de
novo revi ew of defendant’s appeal .

It is unclear fromthe trial transcript whether defendant was
present in the courtroom when the Sandoval hearing conmenced, or
during any portion thereof. At the outset of the proceedi ngs that
day, defense counsel stated that she had “just went back to see
[ defendant]” and that defendant was not dressed for trial because the
jail personnel had lost his trial clothing. After a brief discussion
with respect to obtaining other clothing for defendant, Suprenme Court
stated, “I didn’'t come here today to spend ny day waiting for clothes.
Trust ne. Any Sandoval ?” The Sandoval hearing then comenced.
Fol | owi ng argunent from defense counsel both for the codefendant and
def endant, the court ruled fromthe bench that the prosecutor would be
permtted to question defendant concerning two m sdeneanor
convictions, for nenacing and petit |arceny, but not concerning his
three felony convictions, which the court deened to be too renvote.
The record reflects that, shortly after rendering its decision, the
court addressed both defendant and the codefendant on the record with
respect to their right to be present for sidebar discussions during
voir dire. Thus, although it is clear that defendant was present in
the courtroomat sone point on the day of the Sandoval hearing, it is
not possible to ascertain fromthe trial transcript whether defendant
was present for the Sandoval hearing, or whether he entered the
courtroom fol |l owi ng the hearing.

As the majority correctly notes, a “presunption of regularity
attaches to judicial proceedings [that] nmay be overcone only by
substanti al evidence” (People v Foster, 1 NY3d 44, 48), and | agree
with the majority that “the court reporter’s failure to docunent
defendant’ s presence or lack thereof is insufficient to satisfy
def endant’ s burden of rebutting the presunption of regularity that
attaches to judicial proceedings . . . .” Here, however, the
transcript indicates that defendant was not present when the court
deci ded to proceed with the Sandoval hearing in his absence, and there
is “significant anbiguity in the record” whether defendant entered the
courtroom before the hearing commenced (id. at 49). Thus, because the
record i s anbi guous on the issue whether defendant was present for the
Sandoval hearing, and because the Sandoval ruling was “not wholly
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favorabl e” to defendant (People v Favor, 82 NY2d 254, 267, rearg

deni ed 83 Ny2d 801), in ny view we should hold the case, reserve
decision, and remt the matter to Suprene Court for a reconstruction
hearing (see People v Mchal ek, 82 Ny2d 906, 907). At the
reconstruction hearing, defendant woul d have the burden of overcom ng
the presunption of regularity by substantial evidence (see People v
Cruz, 14 NY3d 814, 816).

| cannot agree with the People’s alternative contention that,
even if defendant was absent during the Sandoval hearing, reversal is
not required because he was present when the court revisited the issue
after the People rested and the court then nodified its prior Sandoval
ruling. The nodification of the Sandoval ruling occurred during an
of f-the-record conference at which defendant was present, when defense
counsel asked the court to reconsider its Sandoval ruling with respect
to the nmenacing conviction. At the conclusion of the conference, the
court only slightly nodified its ruling by precluding the prosecutor
from questioni ng def endant concerning the underlying facts of that
conviction. There is no indication in the record before us that
def ense counsel also asked the court to revisit its ruling with
respect to the petit larceny conviction or that the court in fact did
so, and thus it cannot be said that the court conducted a de novo
Sandoval hearing in defendant’s presence. Upon remttal, in the event
that the court determ nes at the reconstruction hearing that defendant
was not present for the initial Sandoval hearing, the court should
determ ne whether there was any di scussion of the petit |arceny
conviction when the court reconsidered its initial Sandoval ruling.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnment (denom nated order) of the Suprene Court,
Onondaga County (Deborah H Karalunas, J.), entered March 5, 2009.
The judgnent, anong ot her things, granted the cross notions of
def endants Town of Manlius Muinicipal Corporation and Village of
Manlius for partial summary judgment.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comrenced this action seeking a
decl aration that the property he purchased fromAllied Chenm ca
Corporation (Allied) |located east of Sweet Road in defendant Town of
Manl i us Muni ci pal Corporation (Town) was not subject to restrictive
covenants contained in a 1981 agreenent (agreenent) between Allied and
the Town. That agreenent resulted fromAllied s application for the
creation of a natural resource renoval district wwth respect to
property that Allied owned in Lots 84, 85, 95, and 96 in the Town.
Allied s property in those four lots consisted of approxi mtely 350
acres | ocated both east and west of Sweet Road.
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The Town granted Allied s application for the creation of a
natural resource renoval district upon the condition that Allied would
extend its quarrying operation only into Lots 84 and 95 and that they
woul d create a 500 foot buffer area on the Seneca Turnpi ke and Sweet
Road sides of the excavation area. All of the property in Lot 84 was
| ocated west of Sweet Road, as was the excavation area and the 500
foot buffer. |In addition, Allied and its successors were not to nmake
any “new or different use” of the “Manlius Lands” after quarrying
operations ceased, but they were to | eave that property as it was
unl ess they received witten approval to do otherwi se fromthe Town
Board after a public hearing. The agreenent contained restrictive
covenants inplenmenting those conditions, and it defined Allied s
Manl ius Lands in Exhibit AL Wth the exception of one clause
referring to “any other real property located on said Lot 96 in the
Town of Manlius, now owned by the parties of the first part”
(hereafter, disputed clause), all of the property described in Exhibit
A was | ocated west of Sweet Road.

We reject the contention of plaintiff that Supreme Court erred in
denying that part of his notion for summary judgnment with respect to
his property in Lot 96 east of Sweet Road. W note at the outset that
the contentions of plaintiff with respect to his notion are not
enconpassed by the notice of appeal. “Nevertheless, inasnmuch as there
is no indication on this record that [defendants are] prejudiced by
that om ssion, we exercise our discretion ‘to reach beyond’ the scope
of [the] notice of . . . appeal and address the nerits of [those]

i ssue[s]” (Matter of Manufacturers & Traders Trust Co. [Small], 42
AD3d 936, 937, quoting McSparron v MSparron, 87 NY2d 275, 282). In
support of the notion, plaintiff submtted extrinsic evidence
consisting of an opinion letter fromhis attorney, an affidavit by the
surveyors who created a map of the excavation and buffer areas, the
research results of a title insurance conpany indicating that the

di sputed cl ause was contained in the deed transferring the property to
Al lied s predecessor, and an affidavit of Allied s attorney. Those
docunents support plaintiff’s contention that the parties to the
agreenent never intended the restrictive covenants to include the
property east of Sweet Road. W conclude, however, that the disputed
cl ause references property east of Sweet Road and, despite its
confusing reference to “parties of the first part,” it is not
reasonably susceptible of nore than one interpretation with respect to
the property it described (see Thonpson v McQueeney, 56 AD3d 1254,
1257; see also Kibler v Gllard Constr., Inc., 53 AD3d 1040, 1042;
Jellinick v Naples & Assoc., 296 AD2d 75, 78). Thus, the disputed
clause i s not anbi guous, and we may not consider plaintiff’s extrinsic
evi dence (see WWW Assoc. v G ancontieri, 77 Ny2d 157, 162; Crystal
Run Newco, LLC v United Pet Supply, Inc., 70 AD3d 1418, 1420; N agara
Falls Water Bd. v City of N agara Falls, 48 AD3d 1039). “[P]rovisions
in a contract are not anbi guous nerely because the parties interpret
themdifferently” (Mount Vernon Fire Ins. Co. v Creative Hous., 88
NY2d 347, 352).

W reject plaintiff’s further contention that the court erred in
granting the cross notions of the Town and defendant Village of
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Manlius (Village) seeking partial sunmary judgnment decl aring that al
of plaintiff’s property in Lot 96 is subject to the restrictive
covenants. The Town and Vill age established their entitlenent to
judgnment as a matter of |aw inasnmuch as the disputed clause in Exhibit
A unanbi guously includes such property, and plaintiff failed to raise
a triable issue of fact concerning an anbiguity that woul d warrant
consideration of extrinsic evidence to determne the parties’ intent
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).

Wth respect to those parts of the notion of plaintiff concerning
its property in Lots 85 and 95 east of Sweet Road, we agree with
plaintiff that the agreenment is susceptible of different
interpretations. Exhibit A does not describe any property east of
Sweet Road except for the disputed clause, yet the agreenent
i ncorporates two Town resol utions describing the Manlius Lands in
terms of all 350 acres owned by Allied in the Town. W therefore
consider the extrinsic evidence submtted by plaintiff to determ ne
the parties’ intent (see Witebox Convertible Arbitrage Partners, L.P
v Fairfax Fin. Holdings, Ltd., 73 AD3d 448, 451-452; cf. Howard Carr
Cos., Inc. v Tech Val. Plaza, LLC, 74 AD3d 1534). That evi dence,
however, “does not provide a basis for discerning the intent of the
parties [to the agreenent] as a matter of |law regarding the
applicability of the restrictive covenants to plaintiff’s property in
Lots 85 and 95 east of Sweet Road (Science Applications Intl. Corp. v
State of New York, 60 AD3d 1257, 1259). Thus, we concl ude that
plaintiff has not established his entitlenent to judgnent as a matter
of law and, in any event, the subm ssions by the Town and the Vill age
raised a triable issue of fact with respect to whether the property in
those two |ots east of Sweet Road is subject to the restrictive
covenants (see generally Zuckerman, 49 NY2d at 562).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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M CHAEL M NTER, DEFENDANT- APPELLANT.

LAW OFFI CE OF RALPH C. LORI GO, VEST SENECA (RALPH C. LORI GO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ROBERT Kl RBY, BUFFALO, PARTNER OF PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Paula M
Feroleto, J.), entered Novenber 25, 2009 in a breach of contract
action. The order denied defendant’s notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
for summary judgnent dism ssing the anmended conpl ai nt and di sm ssi ng
t he amended conpl aint, and by granting that part of the notion for
summary judgnent on liability wiwth respect to the first counterclaim
and as nodified the order is affirnmed w thout costs.

Menorandum  Def endant appeals from an order denying his notion
for summary judgnent dism ssing the anmended conplaint and for summary
judgment on his counterclains in this action for breach of a
construction contract. The parties entered into a witten contract
whereby plaintiff agreed to rebuild a house owned by defendant that
had been destroyed by fire. The total contract price was $96, 000,
payabl e in draws pursuant to a paynent schedule. Approximately 13
mont hs after the contract was signed, the project was not conpl eted,
and plaintiff’s principals refused to performany further work unl ess
def endant paid them an additional draw of $10,571.34. At that tine,
defendant had paid plaintiff nore than $70,000. Defendant paid
plaintiff only an additional $5,550, and plaintiff’s principals
refused to conplete the project, pronpting defendant to term nate the
contract. Plaintiff thereafter filed a mechanic’s lien on the
property and commenced this breach of contract action. In his answer,
def endant asserted counterclains for, inter alia, breach of contract
and wi |l ful exaggeration of the nechanic’s lien pursuant to Lien Law 8§
39-a.

We concl ude that Suprene Court erred in denying those parts of
defendant’s notion for sunmary judgnment di sm ssing the anended
conplaint and for summary judgnent on liability with respect to the
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first counterclaim for plaintiff’'s breach of contract, and we
therefore nodify the order accordingly. In support of his notion,

def endant subm tted evidence, including photographs, establishing that
plaintiff had not yet installed the drywall inside the house at the
time it refused to performany nore work unless it was paid additional
funds. According to the draw schedule as nodified by plaintiff, the
drywal | installation was a prerequisite to paynent of the fifth draw
Thus, plaintiff was entitled to paynent of only the first four draws,
which total $62,400. It is undisputed that plaintiff had been paid
$77,435 when its principals refused to performany nore work. W

t herefore conclude that defendant established his entitlenent to
judgnment as a matter of |aw inasnmuch as plaintiff breached the
contract by refusing to performits work pursuant to the contract
after its wongful demand for paynent was rejected by defendant (see
general ly Hudson Iron Wrks v Beys Specialty Contr., 262 AD2d 360,
361-362, |v denied 94 Ny2d 754; Sarnelli v Curzio, 104 AD2d 552, 553,
appeal dism ssed 64 NY2d 756).

I n opposition to the notion, plaintiff failed to submt any
adm ssi bl e evidence and thus failed to raise a triable issue of fact
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).
Plaintiff’s only subm ssion was an unsworn letter witten by one of
plaintiff’s principals, generally denying that plaintiff had breached
the contract. “An unsworn statenent is not conpetent evidence capabl e
of raising a triable issue of fact” (Minicipal Testing Lab., Inc. v
Brom 38 AD3d 862, appeal dism ssed and |v dism ssed 8 NY3d 1004; see
J.K Tobin Constr. Co., Inc. v David J. Hardy Constr. Co., Inc., 64
AD3d 1206, 1207). 1In any event, that letter does not address the
i ssue of drywall installation, nor does it specify which tasks
plaintiff perfornmed pursuant to the contract that would entitle it to
paynment of nore than $77,435. W note that, during oral argunent on
the notion, the court placed plaintiff’s principals under oath and
all owed themto respond orally to the notion, but nothing said by
either principal at that tinme raised a triable issue of fact
sufficient to defeat the notion (see generally Zuckerman, 49 NY2d at
562). Although the court stated in its bench decision that, in
denying the notion, it considered the anmended conplaint inasnuch as it
was verified, the allegations therein are general in nature and do not
di spute the specific allegations made by defendant in support of his
notion (see e.g. Kowal ski v Knox, 293 AD2d 892; Zagorodynuk v Price
Costco Whol esal e Corp., 256 AD2d 574). Finally, plaintiff’s
contention that the dispute is subject to arbitration is raised for
the first time on appeal and thus is not preserved for our review (see
Matter of Gty of Buffalo v Buffal o Police Benevol ent Assn., 280 AD2d
895) .

We further conclude, however, that the court properly denied that
part of the notion with respect to damages under the first
counterclaim Defendant’s own subm ssions raise a triable issue of
fact whether the costs defendant incurred to conplete the construction
were reasonable (cf. Hudson Iron Wrks, 262 AD2d at 362; see generally
American Std. v Schectman, 80 AD2d 318, 321, |v denied 54 NY2d 604).
Finally, the court properly denied those parts of the notion for
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summary judgnent on the second and third counterclai ns pursuant to
Lien Law 8 39-a inasnuch as defendant failed to establish its
entitlement to judgnent as a matter of law with respect thereto (see
general ly Zuckerman, 49 NY2d at 562).

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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TINA L. N CHOLS- JOHNSQN, RESPONDENT- APPELLANT.

DAVI SON LAW OFFI CE PLLC, CANANDAI GUA (MARY P. DAVI SON OF COUNSEL), FOR
RESPONDENT- APPELLANT.

VI VI AN CLARA STRACHE, ATTORNEY FOR THE CHI LDREN, BATH, FOR MONTANA N.,
M CHAELA N., AND KEEGAN M N

Appeal from an order of the Fam |y Court, Steuben County (Tinothy
K. Mattison, J.H O), entered May 6, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order, anmong other things, nodified a
previ ous order of custody.

It is hereby ORDERED that the order so appealed fromis
unani nously vacated without costs and the matter is remtted to Fam |y
Court, Steuben County, for further proceedings in accordance with the
foll owi ng Menorandum  Respondent paternal grandnother appeals from an
order granting the petition seeking to nodify a prior order of custody
and visitation by awardi ng petitioner father primry physical custody
of his three children with visitation to the grandnother. The
Attorney for the Children has submtted new i nformation, obtained
during the pendency of this appeal, indicating that the father no
| onger wi shes to pursue the petition. Although that information is
not included in the record on appeal, we may “take notice of the new
facts and allegations to the extent they indicate that the record
before us is no longer sufficient for determning [the father’s]
fitness and right to [primary physical custody] of [the children]”
(Matter of Mchael B., 80 Ny2d 299, 318; see also Matter of Shad S.,
67 AD3d 1359; Matter of Chow v Hol nmes, 63 AD3d 925). W therefore
vacate the order and remt the matter to Famly Court for further
pr oceedi ngs.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (NI COLE M FANTI GRCSSI
OF COUNSEL), FOR APPELLANT.

FI ANDACH & FI ANDACH, ROCHESTER (EDWARD L. FI ANDACH OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Monroe County Court (John J. Connell,
J.), dated June 18, 2007. The order granted the notion of defendant
to dismss the indictnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the law, that part of the notion seeking to
dism ss the indictnment is denied, the indictnment is reinstated, and
the matter is remtted to Monroe County Court for further proceedings
on the indictnent.

Menorandum  The Peopl e appeal from an order granting that part
of the omi bus notion of defendant seeking to dism ss the indictnent
against him |In granting the notion, County Court agreed with
def endant that the People failed to conply with Vehicle and Traffic
Law § 1194 (2) (f) and thus inproperly presented evidence to the grand
jury concerning his refusal to submt to a chemcal test. W agree
with the People that reversal is required. Defendant is correct that
the court properly concluded that the failure of the People to conply
with Vehicle and Traffic Law 8 1194 (2) (f) precluded them from
presenting to the grand jury evidence of defendant’s refusal to submt
to a chem cal test (see People v Boone, 71 AD2d 859, 859-860; see
general ly People v Thomas, 46 Ny2d 100, 108, appeal dism ssed 444 US
891). Nevertheless, it is well established that “dism ssal of an
i ndi ctment under CPL 210.35 (5) nust nmeet a high test and is limted
to instances of prosecutorial msconduct, fraudul ent conduct or errors
whi ch potentially prejudice the ultimate deci sion reached by the
[glrand [jlury” (People v Carey, 241 AD2d 748, 751, |v denied 90 Ny2d
1010; see People v Sheltray, 244 AD2d 854, 855, |v denied 91 Ny2d
897), and there were no such instances here. The adm ssible evidence
presented to the grand jury established, inter alia, that the vehicle
driven by defendant was weavi ng between | anes at a high rate of speed,
that defendant failed several field sobriety tests, and that his eyes



-66- 1320
KA 08-01837

wer e bl oodshot and his speech was slurred. Defendant also admtted
that he had “[maybe a little” too nuch to drink. W thus concl ude
that the adm ssible evidence was legally sufficient to support the

i ndi ctment (see generally People v Vel asquez, 65 AD3d 1266, 1266-1267,
| v denied 13 NY3d 911; People v Silvestri, 34 AD3d 986; People v
Lundel |, 24 AD3d 569, 570).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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WAYNE FESSNER AND WAYNE FESSNER, DO NG
BUSI NESS AS F & W FARMS, DEFENDANT- APPELLANT.

BABCOCK & DAVI ES, PLLC, MENDON (JEFFREY J. BABCOCK OF COUNSEL), FOR
DEFENDANT- APPELLANT.

DAVI DSON FI NK, LLP, ROCHESTER (DAVID L. RASMJUSSEN CF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Livingston County (Robert B. Wggins, A J.), entered May 22,
2009 in a breach of contract action. The order and judgnent awarded
plaintiff noney danages upon a jury verdict.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this breach of contract action
seeki ng danmages for defendant’s failure to deliver corn pursuant to a
June 2006 futures contract, and defendant asserted a counterclaimfor
breach of contract based on plaintiff’s failure to pay the sum of
approxi mately $24,000 to defendant that was due under a February 2006
futures contract. After a trial, the jury found that defendant
breached the June 2006 contract and awarded plaintiff $15,6700 in
damages. The jury further found that, although plaintiff breached the
February 2006 contract, defendant sustained no damages as a result of
t hat breach

Contrary to the contention of defendant, we conclude that Suprene
Court properly denied his CPLR 4401 notion seeking to dism ss the
conplaint at the close of proof based upon plaintiff’'s alleged failure
to establish a prima facie case. In determ ning such a notion, “the
evi dence nust be viewed in the |ight nost favorable to the nonnovant,

[ whi ch] must be accorded ‘every favorable inference which may properly
be drawn fromthe evidence’ ” (Fernandes v Allstate Ins. Co., 305 AD2d
1065, 1065; see Szczerbiak v Pilat, 90 Ny2d 553, 556). Here, the June
2006 contract provided that plaintiff would purchase 10,000 bushel s of
corn for $2.57 per bushel, with a shipnment date of February/ March 2007
and a paynent date of April 30, 2007. According to the trial

testinmony of plaintiff’s president, defendant orally inforned
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plaintiff in Decenber 2006 that he refused to deliver the corn
pursuant to that contract. Plaintiff’'s president also identified a
January 2007 letter fromthe attorney for defendant advising plaintiff

that “no further shipnents will be forthcom ng and any outstandi ng
contracts not yet perfornmed are hereby term nated” until specified
i ssues set forth in the letter were resolved. In addition, a portion

of defendant’s deposition transcript was admtted in evidence at
trial, in which defendant testified that he advised plaintiff’s
president in Decenber 2006 that he would not deliver the corn that was
t he subject of the June 2006 contract because plaintiff had failed to
pay an anmount due under a separate contract. Thus, view ng that
evidence in the light nost favorable to plaintiff, as we nust in the
context of defendant’s notion, we conclude that plaintiff nmade out a
prima facie case for breach of contract based on the theory of
anticipatory repudiation (see generally American List Corp. v U S.
News & World Report, 75 Ny2d 38, 44; Long Is. RR Co. v Northville

| ndus. Corp., 41 Ny2d 455, 463).

The chal | enges by defendant to the jury charge are unpreserved
for our review inasnmuch as defendant failed to raise those chall enges
in his objection to the charge at trial (see CPLR 4110-b; Fitzpatrick
& Wller, Inc. v Mller, 21 AD3d 1374, 1375; Donal dson v County of
Erie, 209 AD2d 947, 948). “Wuere, as here, the charge is not
fundamental ly flawed, [defendant’s] ‘failure to object to the charge
at trial and before the jury retire[d] precludes [our] review of
[ defendant’ s present challenges]” (Fitzpatrick & Weller, Inc., 21 AD3d
at 1375; see Kilburn v Acands, Inc., 187 AD2d 988, 989). Defendant
likewise failed to preserve for our review his present challenges to
the verdict sheet (see Mangaroo v Beckman, 74 AD3d 1293, 1295;

Hal brei ch v Braunstein, 13 AD3d 1137, 1138, |v denied 5 NY3d 704).
Contrary to defendant’s further contention, any error in the

suppl emental jury charge on substantial performance is of no nonent
i nasmuch as the charge, when viewed as a whol e, adequately conveyed
the relevant legal principles to the jury (see generally Garris v K-
Mart, Inc., 37 AD3d 1065, 1066; Tojek v Root, 34 AD3d 1210, 1211).

Finally, defendant contends that the order and judgnent does not
adequately reflect the verdict because the court therein dism ssed his
counterclaimfor breach of contract. W reject that contention. As
previously noted, the jury found that, although plaintiff breached the
February 2006 contract, defendant sustained no damages as a result of
that breach. It is well settled that defendant had to establish
damages as a necessary elenent of his counterclaimfor breach of
contract (see Clearnont Prop., LLC v Eisner, 58 AD3d 1052, 1055), and
thus it was properly di sm ssed.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from an order of the Suprenme Court, Oneida County (Anthony
F. Shaheen, J.), entered Novenber 19, 2009 in a personal injury
action. The order, insofar as appealed from directed defendant
Deborah A. Rotolo to pay the fees and expenses of counsel for
plaintiff to acconpany plaintiff to an i ndependent nedical exam

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and the notion of
def endant Deborah A. Rotolo is granted in part by vacating the first
ordering paragraph.

Menorandum  Suprene Court erred in denying that part of the
notion of Deborah A. Rotol o (defendant) seeking a determ nation that
she is not obligated to pay the fees of plaintiff’s attorney in the
amount of $450 representing his travel costs to acconpany plaintiff to
a nmedi cal exam nation to be conducted on behal f of defendant pursuant
to CPLR 3121, and in further ordering defendant to pay an additi onal
$20 “for gas and tolls.” “ “In New York the general rule is that each
litigant is required to absorb the cost of his [or her] own attorney’s
fees . . . in the absence of a contractual or statutory liability" ”
(Wdewaters Prop. Dev. Co., Inc. v Katz, 38 AD3d 1220, 1222, quoting
Unrfrey v NeMoyer, 184 AD2d 1047, 1048).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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GERALD L. STOUT, DI STRICT ATTORNEY, WARSAW (DONALD G O GEEN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Wom ng County Court (Mark H. Dadd,
J.), rendered Cctober 5, 2009. The judgnent convicted defendant, upon
a jury verdict, of rape in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal from a judgnent convicting himfollowng a
jury trial of rape in the first degree (Penal Law § 130.35 [1]),
def endant contends that reversal is required because the People failed
to give notice of their intent to offer evidence at trial of two prior
bad acts allegedly commtted by defendant (see generally People v
Ventimglia, 52 NY2d 350). That evidence consisted of the testinony
of the victimthat defendant was the subject of a sexual harassnent
conplaint at work, and that, one week before he raped her, defendant
i nsisted that she show himher breasts. As defendant correctly
concedes, his contention is unpreserved for our review inasnmuch as he
did not object to the testinony in question (see CPL 470.05 [2]). 1In
any event, we conclude that, although the People shoul d have obtai ned
an advance ruling on the adm ssibility of the evidence, the error is
harm ess because the proof of defendant’s guilt is overwhel m ng, and
there is no significant probability that defendant woul d have been
acquitted but for the error (see People v MO eary, 181 AD2d 1029, |v
deni ed 80 NY2d 835; see generally People v Crimm ns, 36 Ny2d 230, 241-
242) .

Def endant also failed to preserve for our review his contention
that the court erred in admtting hearsay evidence that inproperly
bol stered the victims testinony (see CPL 470.05 [2]). In any event,
the mpjority of that evidence was adm ssible under the pronpt outcry
and excited utterance exceptions to the rul e agai nst hearsay, and any
error in admtting the renmaining evidence in question is harnl ess (see
People v Stanley, 161 AD2d 1146, |v denied 76 NY2d 865; see generally
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Crimmins, 36 Ny2d at 241-242). The further contention of defendant
that he was denied a fair trial based on prosecutorial m sconduct is
unpreserved for our review inasnuch as defendant did not object to any
of the alleged instances of m sconduct (see People v Genn, 72 AD3d
1567, |v denied 15 NYy3d 805). 1In any event, it cannot be said that

t he conduct of the prosecutor constituted such a “pattern of egregious
or frequent m sconduct to warrant the “ill-suited renmedy’ of reversal
for prosecutorial msconduct” (People v Thonpson, 224 AD2d 950, 951,

| v deni ed 88 Ny2d 886, quoting People v Galloway, 54 Ny2d 396, 401).
Finally, we reject the contention of defendant that he was denied
effective assi stance of counsel. The evidence, the |law and the

ci rcunstances of this case, viewed in totality and as of the tine of
the representation, establish that defense counsel provided nmeani ngful
representation (see generally People v Baldi, 54 Ny2d 137, 147).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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WYLI E JACKSQON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO ( PATRI CK B. SHANAHAN
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered July 23, 2009. The judgnent convicted
def endant, upon a jury verdict, of attenpted robbery in the second
degree and crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of attenpted robbery in the second degree
(Penal Law 88 110.00, 160.10 [2] [b]) and crim nal possession of a
weapon in the third degree (8 265.02 [1]). W conclude that the
evi dence, viewed in the light nost favorable to the People (see People
v Contes, 60 Ny2d 620, 621), is legally sufficient to establish
defendant’s identity as the perpetrator (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Here, two witnesses testified during the
trial that they observed defendant commt the crinmes and that they
were able to view his face inmediately before he commtted them
Viewi ng the evidence in light of the elenents of the crinmes as charged
to the jury (see People v Danielson, 9 NY3d 342, 349), we further
conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Contrary to the contention of defendant, “[t]he police had
reasonabl e suspicion to stop and detain [hin] for a showup
identification procedure ‘based on the totality of the circunstances,
including a radio transm ssion providing a general description of the
perpetrator[],’ ” the proximty of defendant to the site of the
attenpted robbery, the brief period of tinme between the attenpted
robbery and the discovery of defendant near the crine scene, and the
observation by the officer of defendant, who matched that description
(People v Onens, 39 AD3d 1260, 1261, |v denied 9 NY3d 849; see People
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v Casillas, 289 AD2d 1063, 1063-1064, |v denied 97 NY2d 752). In
addition, “[t]he police had probable cause to arrest defendant after
the victimidentified himduring the showp identification procedure”
(Peopl e v Dunbl eton, 67 AD3d 1451, 1452, |v denied 14 NY3d 770; see
Peopl e v Mobl ey, 58 AD3d 756, Iv denied 12 NYy3d 785). Contrary to

defendant’s further contention, “ ‘the showup identification
procedure, which was conducted in geographic and tenporal proximty to
the crime, was not unduly suggestive ” (People v Austin, 73 AD3d

1471, |Iv denied 15 Ny3d 771; see e.g. People v Judware, 75 AD3d 841,
843, |v denied 15 NY3d 853; People v Parris, 70 AD3d 725, 726).
Finally, the sentence is not unduly harsh or severe.

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered August 6, 2007. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himfollowng a
jury trial of nmurder in the second degree (Penal Law 8§ 125.25 [1]),
def endant contends that County Court erred in granting his application
to proceed pro se. W reject that contention. It is well settled
that a defendant in a crimnal case has the right to represent hinself
(see Ny Const, art I, 8 6; CPL 210.15 [5]). A defendant may invoke
that right “provided: (1) the request is unequivocal and tinely
asserted[;] (2) there has been a knowing and intelligent waiver of the
right to counsel[;] and (3) the defendant has not engaged in conduct
[that] woul d prevent the fair and orderly exposition of the issues”
(People v McIntyre, 36 NY2d 10, 17; see People v Tabor, 48 AD3d 1096).
Here, defendant’s request to proceed pro se was tinely inasnmuch as it
was made “prior to the prosecution’ s opening statenent” (Mlntyre, 36
NY2d at 18), and the request was clearly unequivocal. Also, prior to
granting the request, the court engaged in the requisite “searching
inquiry” to ensure that defendant’s waiver of the right to counsel was
knowi ng, voluntary and intelligent (People v LavValle, 3 NY3d 88, 106),
and defendant did not engage in any conduct that disrupted the trial.

We reject the contention of defendant that his deficient
representation of hinself denonstrated that his waiver of the right to
counsel was not knowi ng, voluntary and intelligent. Although the
performance of defendant at trial was far fromflaw ess, “respect for
i ndi vi dual autonony requires that he be allowed to go to jail under
his own banner if he so desires and if he nakes the choice with eyes
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open” (People v Duffy, 299 AD2d 914, |v denied 99 NY2d 628 [i nternal
quotation marks omtted]), and that is the case here. Based on our
review of the record before us, we reject the further contention of
def endant that the proceedings resulted in a “travesty of justice”

such that he was denied his right to due process (MlIntyre, 36 NY2d at
18).

Patricia L. Morgan

Ent er ed: November 19, 2010
Cerk of the Court
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MARGARET LARSQON, AS PARENT AND NATURAL
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CUBA RUSHFORD CENTRAL SCHOOL DI STRI CT AND
KARI FEUCHTER, DEFENDANTS- APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO (SUSAN E. VAN GELDER OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

JEFFREY FREEDVAN ATTORNEYS AT LAW BUFFALO (EDWARD J. MJRPHY, 111, OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Allegany County (Janes
E. Euken, A J.), entered July 15, 2009 in a personal injury action.
The order denied the notion of defendants for sunmmary judgnent
di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries sustained by her daughter when she fell while performng a
stunt during cheerleading practice. Follow ng discovery, defendants
moved for summary judgnent dism ssing the conpl aint based on the
doctrine of primary assunption of the risk. W conclude that Suprene
Court properly denied the notion. As defendants correctly contend, it
is well established that, “by engaging in a sport or recreational
activity, a participant consents to those commonly appreciated risks
[that] are inherent in and arise out of the nature of the sport
generally and flow from such participation” (Morgan v State of New
York, 90 NY2d 471, 484). |In addition, cheerleading is the type of
athletic activity to which the doctrine of primary assunption of the
risk applies (see e.g. Wllians v dinton Cent. School D st., 59 AD3d
938; Sheehan v Hicksville Union Free School Dist., 229 AD2d 1026).
That doctrine does not, however, shield defendants fromliability for
“exposing plaintiff[’s daughter] to unreasonably increased risks of
injury” (Sheehan, 229 AD2d 1026).

Def endants net their initial burden of establishing that the
action is barred based on assunption of the risk by plaintiff’s
daughter, inasnmuch as they submtted evidence denonstrating that she
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voluntarily participated in the stunt and that the risk of falling
during the stunt was obvious. Nevertheless, plaintiff raised a
triable issue of fact sufficient to defeat the notion (see Ballou v
Ravena- Coeynmans- Sel ki rk School Dist., 72 AD3d 1323, 1325-1326;

Sheehan, 229 AD2d 1026). Plaintiff presented evidence with respect to
t he i nexperience of defendant Kari Feuchter as a cheerl eadi ng coach,
as well as her alleged failure to utilize proper coaching techni ques
and to nonitor the activities of the team nmenbers during practice. In
our view, that evidence was sufficient to raise a triable issue of
fact whether Feuchter “failed to provide proper supervision of the
cheerl eading activities, thereby exposing plaintiff[’s daughter] to
unreasonably increased risks of injury” (Sheehan, 229 AD2d 1026; see
Mul I er v Spencerport Cent. School Dist., 55 AD3d 1388; Garman v East
Rochester School Dist., 46 AD3d 1354). It will thus be for the trier
of fact to determ ne whether the doctrine of primary assunption of
risk bars plaintiff’s clains.

Patricia L. Mrrgan

Ent er ed: November 19, 2010
Cerk of the Court
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M DROX | NSURANCE COMPANY, DEFENDANT- RESPONDENT.

HOGAN W LLI G AMHERST (ERIC B. GROSSMAN OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

WALSH, ROBERTS & GRACE, BUFFALO (THOVAS E. ROBERTS OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County
(Richard C. Kloch, Sr., A J.), entered Decenber 3, 2009 in a breach of
contract action. The order, insofar as appealed from granted
def endant an of fset of $25, 000.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action pursuant to
| nsurance Law 8 3420 (a) (2) seeking, inter alia, to recover paynent
on a default judgnment that they obtained agai nst defendant’s insured,
Sal vatore Mattina, in the underlying personal injury action.
Plaintiffs contend that Suprene Court erred in denying in part their
nmotion for partial summary judgnent and in granting in part
defendant’s cross notion for summary judgnment by reducing its
[iability by $25,000, the amount of the settlenment paid by Latina-
Ni agara Inporting Co., Inc. (Latina), a codefendant in the underlying
action. W reject that contention. Although we agree with plaintiffs
t hat defendant was not entitled to such an offset based on Mattina's
“equi tabl e share of the damages” under CPLR article 14 inasnuch as
Mattina defaulted in the underlying action (General Ooligations Law 8
15-108 [a]; see generally Walen v Kawasaki Mdtors Corp., U S A, 92
NY2d 288, 292), the court properly “allowed an offset pursuant to
section 15-108 (a) in the anount of plaintiff[s'] settlenent with
[Latina]” (Garcea v Battista, 53 AD3d 1068, 1070).

Ent ered: Novenber 19, 2010 o
Bakf kcb theMebaan
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FF THOVPSON HEALTH SYSTEM | NC., DO NG BUSI NESS
AS THOMPSON HEALTH, VALLEY VI EW FAM LY PRACTI CE
ASSOCI ATES, LLP, KATHRYN R VANGELDER, N.P.,
DEFENDANTS- RESPONDENTS,

AND ROBERT J. OSTRANDER, M D.,

DEFENDANT- RESPONDENT- APPEL LANT.

(APPEAL NO. 1.)

PEGALI S & ERI CKSON, LLC, LAKE SUCCESS (GERHARDT M NI ELSEN OF
COUNSEL), FOR PLAI NTI FF- APPELLANT- RESPONDENT.

H RSCH & TuBI OLO, P.C., ROCHESTER (CHRI STOPHER S. NOONE OF COUNSEL),
FOR DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court,
Ontario County (WIliamF. Kocher, A J.), entered June 23, 2009 in a
medi cal mal practice action. The order granted in part and denied in
part the notion of defendants for summary judgnent.

It is hereby ORDERED t hat said appeal and cross appeal are

unani nously di sm ssed without costs (see Loafin’ Tree Rest. v Pardi
[ appeal No. 1], 162 AD2d 985).

Patricia L. Morgan

Entered: Novenber 19, 2010
Cerk of the Court
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FF THOVPSON HEALTH SYSTEM | NC., DO NG BUSI NESS
AS THOVPSON HEALTH, VALLEY VI EW FAM LY PRACTI CE
ASSOCI ATES, LLP, KATHRYN R VANGELDER, N.P.,
AND ROBERT J. OSTRANDER, M D.,

DEFENDANTS- RESPONDENTS.

(APPEAL NO. 2.)

PEGALI S & ERI CKSON, LLC, LAKE SUCCESS (GERHARDT M NI ELSEN COF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

H RSCH & TuBI OLO, P.C., ROCHESTER (CHRI STOPHER S. NOONE OF COUNSEL),
FOR DEFENDANT- RESPONDENT ROBERT J. OSTRANDER, M D.

Appeal from an order of the Suprenme Court, Ontario County
(WIlliamF. Kocher, A J.), entered Decenber 14, 2009 in a nedi cal
mal practice action. The order granted plaintiff’s notion for |eave to
reargue and, upon reargunent, granted the notion of defendants for
summary judgnent with respect to treatnent received by plaintiff prior
to Septenber 20, 2003.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by denying those parts of defendants’
nmoti on seeking sumrmary judgnment di sm ssing the conplaint against
defendants Valley View Fanmi|ly Practice Associates, LLP, Kathryn R
VanGel der, N.P. and Robert J. Ostrander, MD. insofar as it is based
on their acts of negligence occurring prior to Septenber 20, 2003 and
reinstating the conplaint against those defendants to that extent, and
as nodified the order is affirnmed wthout costs.

Menorandum Plaintiff comenced this nmedical nmal practice action
on March 20, 2006 alleging, inter alia, that defendants failed to
di agnose an aneurysm of her mddle cerebral artery, which ruptured on
Cctober 31, 2003. Plaintiff first visited defendant Valley View
Fam |y Practice Associates, LLP (Valley View) with respect to her
headaches in Novenber 1996, and defendant Robert J. GOstrander, MD.,
her primary care physician, diagnosed her with daily chroni c headache
di sorder and prescribed Amitriptyline. That was the last tine that
Dr. Ostrander saw plaintiff concerning her headaches. Over the next
seven years, however, plaintiff visited Valley View approximtely 12
times, and she usually saw defendant Kathryn R VanCGelder, N.P. n
many of those visits, the headaches plaintiff experienced or her
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Am triptyline prescription were discussed. The last tinme plaintiff
visited Valley View concerning her headaches prior to her ruptured
aneurysmwas on January 3, 2001. Follow ng that appoi ntnent,
plaintiff continued to receive prescriptions for Amtriptyline from
Vall ey View, and she also had an office visit with VanGel der on May 3,
2003. Wiile the main focus of that visit was an unrel ated sinus
condition, the office notes indicate that plaintiff’s headaches were
di scussed, and a long termnedicine |og was created, with
Amtriptyline being the only drug noted therein.

Def endants noved for summary judgnent dism ssing the conplaint.
Suprene Court granted that part of the notion seeking summary judgnent
di sm ssing the conpl ai nt agai nst defendant FF Thonpson Heal th System
I nc., doing business as Thonpson Health. |In addition, the court
granted those parts of the notion seeking sumary judgnent dism ssing
as tinme-barred the conpl aint against Dr. Ostrander, Valley View and
VanCel der (hereafter, defendants-respondents) insofar as it is based
on their acts of negligence occurring prior to Septenber 20, 2003, 2%
years prior to the date on which the action was commenced (see CPLR
214-a). Plaintiff thereafter noved for |eave to “reargue and renew’
her opposition to those parts of the notion concerning acts of
negl i gence by def endants-respondents prior to Septenber 20, 2003. W
agree with plaintiff that the court, upon granting her notion, erred
in adhering to its prior determnation with respect to those acts of
negl i gence.

Al t hough def endant s-respondents established their entitlenent to
judgnent as a matter of law, plaintiff raised a triable issue of fact
whet her the continuous treatnent doctrine operates to toll the statute
of limtations (see e.g. Sinobns v Bassett Health Care, 73 AD3d 1252,
1254; Bonanza v Raj, 280 AD2d 948). The continuous treatnent doctrine
tolls the statute of limtations “ ‘when the course of treatnent
[that] includes the wongful acts or om ssions has run continuously
and is related to the sanme original condition or conplaint’ ”
(McDernott v Torre, 56 NY2d 399, 405). The doctrine applies where the
plaintiff submts evidence establishing “that some of [his or] her
return visits to defendants were contenplated by both plaintiff and
def endants[] and that defendants treated plaintiff for synptons
i ndicating the existence of” an undi agnosed condition (G een v Varnum
273 AD2d 906, 907; see Bonanza, 280 AD2d 949). “Wuwere, in a case such
as this, it is alleged that a nedical practitioner fails to properly
di agnose a condition, the continuous treatnment doctrine nay apply as
|l ong as the synptons being treated indicate the presence of that
condition” (Sinons, 73 AD3d at 1254).

In opposition to the notion, plaintiff submtted an affidavit
froman expert physician establishing that her conplaints of headaches
dating back to her office visit with Dr. Ostrander in 1996 were
related to the aneurysm she sustained in 2003, and that the failure of
def endant s-respondents to order additional diagnostic tests that would
have di scl osed the aneurysm constituted a departure fromthe accepted
standard of nedical care. W reject the contention of defendants-
respondents that plaintiff’s visits were sporadic and not indicative
of a course of continuous treatnment, inasnmuch as plaintiff submtted
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evidence in opposition to the notion establishing that at | east “sone
of her return visits to defendants[-respondents concerning her
headaches] were contenplated by both plaintiff and defendants] -
respondents]” (Geen, 273 AD2d at 907). |In addition, defendants-
respondents frequently prescribed nmedication for plaintiff’s headaches
(see Stilloe v Contini, 190 AD2d 419, 421-422). Although they contend
that there were significant gaps in those prescriptions, plaintiff
stated that she continually took her nedication as directed, and her

al l egation that she sonetinmes received nedication not reflected by
actual prescription scripts is supported by notes in the records of
def endant s-r espondent s.

We therefore nodify the order by denying those parts of
def endants’ notion seeking summary judgnment dism ssing the conpl aint
agai nst def endant s-respondents insofar as it is based on their acts of
negl i gence occurring prior to Septenber 20, 2003 and reinstating the
conpl ai nt agai nst def endants-respondents to that extent.

Patricia L. Mrgan

Ent er ed: Novenber 19, 2010

Cerk of the Court
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Appeal from a judgnment of the Ol eans County Court (Janes P
Punch, J.), rendered August 3, 2009. The judgnment convicted
def endant, upon his plea of guilty, of attenpted assault in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
guilty plea of attenpted assault in the second degree (Penal Law 88§
110. 00, 120.05 [1]), defendant contends that his waiver of the right
to appeal is invalid because the plea agreenent did not include a
specific sentencing promse. W reject that contention, inasnuch as
the record establishes that County Court properly informed defendant
of the sentencing range before he waived his right to appeal (see
Peopl e v Hidal go, 91 Ny2d 733, 737). Also without nerit is the
contention of defendant that his waiver of the right to appeal is
invalid on the ground that it was not reduced to witing (see People v
Ni chol son, 6 NY3d 248, 257). To the extent that the contention of
def endant that he was denied effective assistance of counsel survives
the plea and the waiver of the right to appeal (see People v Santos,
37 AD3d 1141, |v denied 8 NY3d 950), we conclude that it is wthout
merit (see generally People v Ford, 86 Ny2d 397, 404). W note in
particul ar that the plea agreenent negotiated by defense counsel
significantly reduced defendant’s exposure to incarceration at
sent enci ng, inasnmuch as defendant was allowed to plead guilty to a
cl ass E nonviolent felony offense, as opposed to the class D viol ent
felony offense charged in the indictment. Finally, the valid waiver
by defendant of the right to appeal enconpasses his challenge to the
severity of the sentence (see People v Lopez, 6 NY3d 248, 256).

Entered: Novenber 19, 2010
Baer kcoh theMiogan
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JAMVES ALEXANDER AND PETER CATALANO

| NDI VI DUALLY AND DO NG BUSI NESS AS
ALEXANDER & CATALANO, LLP, ALEXANDER &
CATALANG, LLC, ALEXANDER & CATALANO, LLP
AND ALEXANDER & CATALANO, LLC,
DEFENDANTS- RESPONDENTS.

S. ROBERT WLLIAMS, PLLC, SYRACUSE (M CHELLE RUDDEROW OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

SM TH, SOVI K, KENDRI CK & SUGNET, PC, SYRACUSE (M CHELLE M DAVOLlI OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Onondaga County (John
C. Cherundolo, A J.), entered June 8, 2009 in a |l egal malpractice
action. The order denied plaintiffs’ notion for |eave to anend their
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this |l egal malpractice action, plaintiffs appeal
froman order denying their notion for |eave to anend the conplaint to
assert a cause of action under Judiciary Law § 487, pursuant to which
they would be entitled to recover treble danages from an attorney who
“[i]s guilty of any deceit or collusion, or consents to any deceit or
collusion, with intent to deceive the court or any party . . . .” In
support of their notion, plaintiffs alleged that Peter Catal ano
(defendant), who represented plaintiffs in the underlying personal
injury action, engaged in deceitful conduct during the course of this
mal practice action, both with respect to plaintiffs and Suprenme Court.
We conclude that the court properly denied the notion inasmuch as the
proposed anmendnent is patently lacking in nerit (see generally
Anderson v Nottingham Vil. Honmeowner’s Assn., Inc., 37 AD3d 1195,
1198, rearg granted 41 AD3d 1324). Section 487 applies only “to an
attorney acting in his or her capacity as an attorney, not to a party
who is represented by counsel and who, incidentally, is an attorney”
(Cakes v Muka, 56 AD3d 1057, 1058), and here defendant was not acting
in his capacity as an attorney in the context of this |egal
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mal practice action (see Gelmn v Quicke, 224 AD2d 481, 482-483).
Plaintiffs’ reliance on Kurman v Schnapp (73 AD3d 435) is msplaced
because the record in that case establishes that the defendant was
acting in his capacity as an attorney when he engaged in the all eged
decei tful conduct.

Finally, the contention of plaintiffs that the court erred in
denying their notion for sunmary judgnment is not properly before us
because plaintiffs failed to take an appeal fromthe order denying
t hat noti on.

Patricia L. Mrrgan

Entered: Novenber 19, 2010
Cerk of the Court
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M CHAEL MATTER, RESPONDENT- RESPONDENT.
(APPEAL NO. 1.)

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( FRANK BRADY OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYQ ENE LEGAL SERVI CE, BUFFALO
(JEFFREY T. LACEY OF COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an order and judgnent (one paper) of the Suprene
Court, Niagara County (Richard C. Kl och, Sr., A J.), entered March 30,
2010 in a proceedi ng pursuant to Mental Hygiene Law article 10. The
order and judgnent dism ssed the petition.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously reversed on the |aw wi thout costs, the petition is
reinstated and the matter is remtted to Suprenme Court, Ni agara
County, for further proceedings in accordance with the foll ow ng
Menorandum I n appeal No. 1, the State of New York (State) appeals
froman order and judgnment dism ssing its petition pursuant to Mental
Hygi ene Law article 10, seeking a determ nation that M chael Matter is
a sex offender who requires civil comnmtnment. |In appeal No. 2,
respondent, the Conm ssioner of the State Ofice of Mental Health
(OWH), appeals froma judgnment granting the petition of Mchael Matter
seeking a wit of habeas corpus and directing his release fromits
cust ody.

Matter had been incarcerated since 1997, and the Departnent of
Correctional Services (DOCS) cal culated his nmaxi mum expiration date to
be June 6, 2008. On June 2, 2008, the State comenced the proceeding
in appeal No. 1, and Matter was transferred to the custody of QOVH upon
his rel ease fromthe custody of DOCS. Matter thereafter noved to
dism ss the petition in the proceeding in appeal No. 1 and, as noted,
he comrenced the proceeding in appeal No. 2 seeking a wit of habeas
corpus directing his release fromthe custody of OWH. According to
Matter, his inprisonnent was based on a m scal cul ated sentence and he
therefore was not a lawfully detained sex offender within the nmeani ng
of Mental Hygiene Law 8 10.03 (g) (1) and was not subject to the
State’s jurisdiction when the article 10 petition was filed. Suprene
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Court erred in granting the relief sought by Matter in both appeals.
Even assum ng, arguendo, that Matter’s sentence was inproperly

cal cul ated by DOCS, rendering his inprisonnment unlawful at the tinme
the article 10 proceedi ng was conmenced, we conclude that the court
erred in dismssing the petition in appeal No. 1 and in granting the
petition in appeal No. 2. The Court of Appeals has nmade it clear

that, for the purposes of article 10, “[t]he legality of [a
prisoner’s] custody is irrelevant” (People ex rel. Joseph Il. v
Superintendent of Southport Correctional Facility, 15 NY3d 126, 134,
rearg denied 15 NY3d 847; see People ex rel. Martinek v Sawer [appeal
No. 1], _ AD3d ___ [Nov. 12, 2010]). The Court of Appeals in Joseph
1. held that prisoners were within the coverage of the statute, which
was read as “applying to offenders actually inprisoned, even if the
procedure that led to their inprisonnent was flawed” (id. at 133).
Thus, the Court specifically rejected the argunent that “custody”
inplied “lawful custody” (id. at 133-134). The Court noted that
article 10 can be applied “to those whose inprisonnment resulted froma
procedural error” (id. at 135).

We conclude that Joseph Il. is dispositive of these appeals.
Joseph Il. renders Matter subject to the State’s article 10
jurisdiction. Thus, his habeas corpus petition and notion to dism ss
the article 10 proceedi ng shoul d have been deni ed.

Patricia L. Mrrgan

Ent er ed: November 19, 2010
Cerk of the Court
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M CHAEL F. HOGAN, PH.D., COWM SSI ONER, NEW
YORK STATE OFFI CE OF MENTAL HEALTH,
RESPONDENT- APPEL LANT.

(APPEAL NO. 2.)

ANDREW M CUOMO, ATTORNEY GENERAL, ALBANY ( FRANK BRADY OF COUNSEL),
FOR RESPONDENT- APPELLANT.

EMVETT J. CREAHAN, DI RECTOR, MENTAL HYQ ENE LEGAL SERVI CE, BUFFALO
(JEFFREY T. LACEY OF COUNSEL), FOR PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated judgnment and order) of the
Suprene Court, Niagara County (Richard C. Kloch, Sr., A J.), entered
March 30, 2010 in a proceedi ng pursuant to CPLR article 70. The
judgment, inter alia, granted the petition for a wit of habeas corpus
and di scharged petitioner fromthe custody of the New York State
Ofice of Mental Health

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
deni ed.

Sane Menorandum as in Matter of State of New York v Matter
([appeal No. 1] _ AD3d __ [Nov. 19, 2010]).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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SPI NNER' S RECREATI ONAL CENTER, | NC.

DO NG BUSI NESS AS | SLAND FUN CENTER

M K-JEN, INC., DA NG BUSI NESS AS | SLAND
FUN CENTER, BRI AN JUDGE, AND KEVI N JUDGE
DEFENDANTS- RESPONDENTS.

SHAW & SHAW P.C., HAMBURG (CHRI STOPHER M PANNOZZO COF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BURDEN, GULI SANO & HI CKEY, LLC, BUFFALO (PHI LIP M GULI SANO OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal froma judgnent of the Supreme Court, Erie County (Paula
L. Feroleto, J.), entered Decenber 10, 2008 in a personal injury
action. The judgnment awarded plaintiff noney damages upon a jury
verdi ct.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the law by granting plaintiff’s post-trial
notion and setting aside the verdict with respect to damages for past
and future pain and suffering and as nodified the judgnent is affirned
wi thout costs, and a newtrial is granted on damages for past and
future pain and suffering only unless defendants, within 30 days of
service of the order of this Court with notice of entry, stipulate to
i ncrease the award of dammges for past pain and suffering to $30, 000
and for future pain and suffering to $60, 000, in which event the
judgnent is nodified accordingly and as nodified the judgnent is
affirmed wi t hout costs.

Menorandum Plaintiff comenced this action seeking danages for
injuries he sustained when an enpl oyee of respondent Spinner’s
Recreational Center, Inc., doing business as |Island Fun Center, was
refueling a go-cart that had stalled and both the go-cart and
plaintiff caught fire. Plaintiff junped fromthe go-cart and rolled
on the ground in an attenpt to extinguish the fire. According to
plaintiff, he sustained burn injuries as well as injuries to his
cervical spine. At the comencenent of the trial on the issue of
damages, Suprene Court infornmed the jury that “the question of
liabilities has already been established.” Following the trial on
damages, the jury awarded plaintiff, inter alia, $15,6000 for past pain
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and suffering, covering approximately three years, and $20, 000 for
future pain and suffering, covering 35.4 years. Plaintiff contends
that Suprenme Court erred in denying his post-trial notion, in which he
asserted that the awards for past and future pain and suffering are

i nadequate. W agree.

Al t hough defendants did not dispute causation insofar as it
related to the burn injuries, they contended that the incident did not
cause plaintiff’'s spinal injuries. Contrary to plaintiff’s
contention, we conclude based on the evidence presented at trial that
the jury was entitled to credit the testinony of defendants’ expert
over that of plaintiff’'s experts in determ ning that the spinal
injuries were not caused by the incident (see generally Sisson v
Al exander, 57 AD3d 1483, 1484, |v denied 12 NY3d 709).

Wth respect to the burn injuries, plaintiff sustained first and
second degree burns to approximately three to four percent of his
neck, back and chest. Plaintiff testified that, imediately after the
i ncident, he was in “unbearable” pain, but he was treated at a | ocal
hospital where he was given pain nedication and his burns were
dressed. Plaintiff was released within hours, but he returned several
days later for renoval of the dead skin. |In renoving the skin, a
nurse scrubbed plaintiff’s neck with a steel-bristled brush for
“approximately 15 to 20 mnutes.” Plaintiff again testified that the
pain was “unbearable.” It is undisputed that plaintiff devel oped
several keloids in the area of the burns, although photographs taken
shortly before trial and adnmitted in evidence at trial establish that
cortisone shots had reduced the size of the keloids. At trial,
plaintiff testified that the burn areas were still painful, that they
were sensitive to touch and cold weat her, and that there was a general
tightness in the burn area. He also testified that the scars caused
hi m enbarrassnent when his neck was exposed. Based on our review of
the record of the trial on damages, we conclude that the awards for
past and future pain and suffering deviate materially fromwhat would
be reasonabl e conpensation (see CPLR 5501 [c]; Paruolo v Yormak, 37
AD3d 794). W therefore nodify the judgnment accordingly, and we grant
a new trial on damages for past and future pain and suffering only
unl ess defendants, within 30 days of service of the order of this
Court with notice of entry, stipulate to increase the award of damages
for past pain and suffering to $30,000 and for future pain and
suffering to $60, 000, in which event the judgment is nodified
accordi ngly.

Finally, plaintiff failed to preserve for our review his
contention that the jury was substantially confused as a result of the
court’s response to a jury note during deliberations (see CPLR 4110-b;
Kayser v Sattar, 57 AD3d 1245, 1247; \Wagner Trading Co. v Wl ker
Retail Mt. Co., 307 AD2d 701, 704). Although “ ‘this Court may order
a newtrial inits discretion upon an unpreserved error in a jury
instruction when that error is fundanental’ " (Kayser, 57 AD3d at



-91- 1376
CA 09-00021

1247), we conclude that there was no fundanental error here (cf. id.
at 1247-1248; \Wagner Trading Co., 307 AD2d at 704).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal from a judgnent of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Septenber 29, 2008. The judgnment convicted
def endant, upon his plea of guilty, of assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of assault in the second degree (Penal Law §
120.05 [2]). The contention of defendant that his plea was not
knowi ngly, voluntarily and intelligently entered is actually a
chal l enge to the factual sufficiency of the plea allocution (see
People v Hendrix, 62 AD3d 1261, |v denied 12 NY3d 925). Defendant
failed to preserve that contention for our review because he did not
nove to withdraw the plea or to vacate the judgnent of conviction (see
Peopl e v Lopez, 71 Ny2d 662, 665-666) and, in any event, his
contention |lacks nerit. Defendant’s nonosyl | abic responses to County
Court’s questions did not render the plea invalid (see Hendrix, 62
AD3d 1261; see al so People v VanDeViver, 56 AD3d 1118, |v denied 11
NY3d 931, 12 NY3d 788). Moreover, “ ‘there is no requirenent that a
def endant personally recite the facts underlying his or her crine[]’
during the plea colloquy (People v Madi son, 71 AD3d 1422, 1423, |v
deni ed 15 Ny3d 753; see People v Bailey, 49 AD3d 1258, |v denied 10
NY3d 932) and, here, “[t]he record establishes that defendant
confirmed the accuracy of [the court’s] recitation of the facts
underlying the crine” (People v Wipple, 37 AD3d 1148, |Iv denied 8
NY3d 928).

Entered: Novenber 19, 2010 Patricia L. Mrgan
Clerk of the Court
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Appeal froma judgnent of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered May 29, 2003. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law 8§ 125.25
[3]). In his omibus notion papers, defendant sought to suppress his
statenents to the police alleging, inter alia, that there was a Payton
violation and that his arrest pursuant to an arrest warrant issued for
an unrel ated charge was a “shanf or pretext to circunvent his
constitutional rights. At the suppression hearing, however, the
prosecutor stated that he had discussed the scope of the hearing with
def ense counsel based on the concerns of the prosecutor that he would
have to call the arresting officers as wtnesses. The prosecutor then
infornmed the court that defense counsel had said, “that’s not part of
his notion.” Defense counsel did not object to the prosecutor’s
statenents, and the only witnesses who testified at the suppression
hearing were the two officers who took defendant’s witten statenent
after defendant had been taken into custody. |ndeed, defense
counsel s cross-exam nation of those two officers focused on the
ci rcunst ances surroundi ng defendant’s statenents while in custody.
Because defendant failed to seek a ruling on those parts of his
omi bus notion concerning the alleged Payton viol ation and pretextual
arrest or to object to the adm ssion of his statenents in evidence at
trial, we conclude that defendant abandoned his contentions that
Suprene Court erred in refusing to suppress his statenments to the
police on those grounds (see People v Anderson, 52 AD3d 1320, 1321, Iv
denied 11 NY3d 733).
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In any event, those contentions lack nerit. Wth respect to his
contention that there was a Payton violation, defendant relies on the
hol ding of the United States Suprenme Court in Steagald v United States
(451 US 204, 211-216) that a valid arrest warrant for one individual
may not justify the search of the premses of a third party. Here,
def endant was arrested in the hone of a third party, and he contends
that the police officers were not authorized to enter the honme because
they did not have a search warrant for the prem ses or the consent of
t he honeowner (see generally CPL 120.80 [4]; 690.50; Steagald, 451 US
at 208-209; People v Hernandez, 218 AD2d 167, 172, |v deni ed 88 Ny2d
936, 1068). “[T]he holding of Steagald [, however,] protects only the
homeowner whose prem ses are searched, not the suspect who is legally
arrested on the homeowner’s premses . . . To hold otherw se would
create the absurd situation in which a suspect . . . has greater
rights in sonmeone else’s hone than in his or her own hone” (Hernandez,
218 AD2d at 172-173; see Commonwealth v Stanley, 498 Pa. 326, 333 n 4,
446 A2d 583, 586 n 4).

Wth respect to the contention of defendant that his arrest on an
unrel ated charge was a “shanf or pretext, we conclude that his arrest
pursuant to an outstanding arrest warrant for a | esser charge “cannot
be characterized as a sham nerely because, after he was taken into
custody, the police were nore interested in questioning himabout a
different and graver crine” (People v Carke, 5 AD3d 807, 810, Iv
denied 2 NY3d 796, 797 [internal quotation nmarks omtted]; see People
v Hanmpton, 44 AD3d 1071, |v denied 10 NY3d 840; People v Cypriano, 73
AD2d 902).

Contrary to the further contention of defendant, the court’s
Sandoval ruling does not constitute an abuse of discretion (see People
v Grady, 40 AD3d 1368, 1370, |lv denied 9 NY3d 923; People v Carter, 34
AD3d 1342, |v denied 8 NY3d 844). W conclude that the contention of
defendant that the court erred in denying his notion for a mstrial is
noot inasmuch as it involves only the counts upon which he was
acquitted (see generally People v Fronjian, 22 AD3d 244, |v denied 6
NY3d 776; People v Smith, 9 AD3d 745, 746 n, |v denied 3 NY3d 742).
Contrary to defendant’s further contention, “[t]he court’s charge
adequately conveyed the el enents of burglary in the [second] degree,

i ncludi ng the requirenent of contenporaneous intent” (People v

Sal gado, 273 AD2d 860, 861, |v denied 95 NY2d 892; see CJI 2d[ NY] Penal
Law 8 140.25 [2]; cf. People v Gaines, 74 NyY2d 358, 363). Finally,
the evidence is legally sufficient to support the conviction (see
general ly People v Bl eakl ey, 69 NY2d 490, 495) and, view ng the
evidence in light of the elenents of the crine as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we conclude that the
verdict is not against the weight of the evidence (see generally

Bl eakl ey, 69 Ny2d at 495).

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court
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Appeal froman order of the Famly Court, Oneida County (Randa
B. Caldwell, J.), entered Septenber 21, 2009 in a proceedi ng pursuant
to Famly Court Act article 3. The order placed respondent in the
care and custody of the New York State Ofice of Children and Fam |y
Ser vi ces.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent appeals from an order adjudicating himto
be a juvenile delinquent based upon the finding that he conmtted an
act that, if commtted by an adult, would constitute the crine of
mansl aughter in the first degree (Penal Law § 125.20 [2]). After a
di spositional hearing, Fam |y Court determ ned that respondent
required a restrictive placenent (see Famly C Act 8§ 353.5 [1]), and
the court ordered an initial placenent in the custody of the New York
State Ofice of Children and Fam |y Services for a period of three
years (see 8 353.5 [5] [a] [i]). W reject respondent’s contention
that the court abused its discretion in ordering a restrictive
pl acenent. The court properly considered the seriousness of the
crime, respondent’s need for extensive treatnment, the need to protect
the community in light of respondent’s inability to cope with
stressful situations, and the aggressive behavi or of respondent toward
hi msel f and others (see §8 353.5 [2]; Matter of Dwayne J. R, 60 AD3d
1467; WNMatter of Christopher QQ, 40 AD3d 1183). W thus concl ude that
“[t]he order of disposition ‘reflects an appropriate bal ancing of the
needs of appellant and the safety of the community” ” (Matter of Noel
M, 240 AD2d 231).

Entered: Novenber 19, 2010 _
Baer kcod theMaogan
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TETRA TECH ENG NEERS, ARCHI TECTS & LANDSCAPE
ARCHI TECTS, P.C., DO NG BUSI NESS AS THOVAS
ASSCCl ATES ARCHI TECTS & ENG NEERS, FORMERLY
KNOWN AS THOVAS ASSOCI ATES, ARCHI TECTS

& ENG NEERS, P.C., TH RD- PARTY

PLAI NTI FF- RESPONDENT,

\%
CHRI STA CONSTRUCTI ON LLC, THI RD- PARTY

DEFENDANT- APPELLANT,
ET AL., TH RD- PARTY DEFENDANTS.

ERNSTROM & DRESTE, LLP, ROCHESTER ( THEODORE M BAUM OF COUNSEL), FOR
THI RD- PARTY DEFENDANT- APPELLANT.

L’ ABBATE, BALKAN, COLAVI TA & CONTI NI, LLP, GARDEN CITY (MARI E ANN
HOENI NGS OF COUNSEL), FOR THI RD- PARTY PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (WIIiam
P. Polito, J.), entered Novenber 12, 2009 in an action for
prof essi onal mal practice and breach of contract. The order, anobng
ot her things, denied third-party defendant Christa Construction LLC s
nmotion to dismss third-party plaintiff’s action.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion of third-party
def endant Christa Construction LLC and dism ssing the third-party
conplaint against it, and as nodified the order is affirmed w thout
cost s.

Menorandum Plaintiff comenced this action seeking, inter alia,
damages based on the negligent performance of architectural and
rel ated services by defendant-third-party plaintiff (hereafter,
def endant) and defendant’s breach of a contract with plaintiff.
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Def endant commenced a third-party action alleging, inter alia, that
third-party defendant Christa Construction LLC (Christa) breached its
contract with plaintiff as the construction manager on the project at
i ssue and that defendant is a third-party beneficiary of that
contract. We agree with Christa that Suprene Court erred in denying
its nmotion to dismiss the third-party conplaint against it, and we
therefore nodify the order accordingly.

Al t hough the contract between Christa and plaintiff required
Christa to performservices for defendant, such as consulting,
provi di ng recomrendati ons on budget matters and revi ewi ng change
requests, it also provided that nothing contained in the contract
“shall create a contractual relationship with or a cause of action in
favor of a third party against either [plaintiff] or [Christa].” That
unanbi guous | anguage is sufficient to negate any intent to permt the
contract’s enforcenent by third parties, and thus it cannot be said
that defendant was a third-party beneficiary of that contract (see
Adel aide Prods., Inc. v BKN Intl. AG 38 AD3d 221, 226; Laur & Mack
Contr. Co. v DO Cienzo, 274 AD2d 960, |v denied in part and di sm ssed
in part 96 Ny2d 895; Nepco Forged Prods. v Consolidated Edi son Co. of
N. Y., 99 AD2d 508). Al so, based on the unanbi guous | anguage of the
contract between Christa and plaintiff, we agree with Christa that
def endant was not in the “functional equivalent of privity” to that
contract (see IMS Engrs.-Architects, P.C. v State of New York, 51 AD3d
1355, 1357, |v denied 11 NY3d 706). In any event, whether defendant
was in the “functional equivalent of privity” to the contract is
irrel evant where, as here, the third-party conplaint fails to assert a
cause of action for negligent m srepresentation (see Hamet at WI I ow
Cr. Dev. Co., LLC v Northeast Land Dev. Corp., 64 AD3d 85, 105, |v
di smi ssed 13 NY3d 900; Richards Plunbing & Heating Co., Inc. v
Washi ngton Goup Intl., Inc., 59 AD3d 311, 312; see generally GOssining
Uni on Free School Dist. v Anderson LaRocca Anderson, 73 Ny2d 417,

424) .

In Iight of our determ nation, we need not address Christa's
remai ni ng contention.

Patricia L. Mrgan

Entered: Novenber 19, 2010
Cerk of the Court



