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KA 06-00043
PRESENT: MARTOCHE, J.P., SMITH, FAHEY, CARNI, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

DOUGLAS D. GROSS, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (MATTHEW J. CLARK OF
COUNSEL), FOR DEFENDANT-APPELLANT.

DOUGLAS D. GROSS, DEFENDANT-APPELLANT PRO SE.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (WENDY EVANS LEHMANN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Monroe County
(Francis A. Affronti, J.), rendered November 1, 2005. The judgment
convicted defendant, upon a jury verdict, of murder iIn the second
degree and manslaughter in the first degree (two counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by vacating the sentences imposed on
the two counts of manslaughter in the first degree and as modified the
judgment is affirmed, and the matter is remitted to Supreme Court,
Monroe County, for resentencing on those counts.

Memorandum: Defendant appeals from a judgment convicting him,
upon a jury verdict, of one count of murder in the second degree
(Penal Law 8 125.25 [1]) and two counts of manslaughter in the first
degree (8 125.20 [1])- At the outset, we reject the contention of
defendant in his main and pro se supplemental briefs that Supreme
Court committed reversible error in denying his request for a missing
witness charge. In support of that contention, defendant asserts for
the first time on appeal that the testimony of the proposed witness
would have been noncumulative and favorable to the People, and thus
defendant’s present assertions are not preserved for our review (see
People v Porter, 268 AD2d 538, lv denied 95 NY2d 802). 1In any event,
we conclude that defendant was not entitled to a missing withess
charge inasmuch as he failed to make a prima facie showing that the
testimony of the proposed witness would have been favorable to the
People (see People v Wynn, 277 AD2d 946, 946-947, lIv denied 96 NY2d
765; see generally People v Savinon, 100 NY2d 192, 197).

Further, we reject the implicit contention of defendant that the
verdict is repugnant or inconsistent insofar as he was acquitted of
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criminal possession of a weapon iIn the second degree under Penal Law 8
265.03 (former [2]) and convicted of murder in the second degree and
manslaughter in the first degree. The charges of which defendant was
convicted do not contain the requirement of possession of a loaded
firearm, and thus 1t cannot be said that “acquittal on one crime as
charged to the jury is conclusive as to a necessary element of the
other crime[s], as charged, for which the guilty verdict was rendered”
(People v Tucker, 55 NY2d 1, 7, rearg denied 55 NY2d 1039; see
generally People v Malave, 52 AD3d 1313, 0Iv denied 11 NY3d 790).
Viewing the evidence in light of the crimes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
contention that the verdict is against the weight of the evidence (see
generally People v Bleakley, 69 NY2d 490, 495).

We agree with defendant, however, that the court erred iIn
limiting the cross-examination of an accomplice of defendant.
“ “[Clurtailment [of cross-examination] will be judged improper when
it keeps from the jury relevant and important facts bearing on the
trustworthiness of crucial testimony” ” (People v Smith, 12 AD3d 1106,
1106, Iv denied 4 NY3d 767), and the court abused its discretion in
limiting defendant’s cross-examination with respect to issues bearing
on the trustworthiness of that accomplice (see generally People v
Corby, 6 NY3d 231, 234-235). Nevertheless, we conclude that the
curtailment of the cross-examination of that accomplice is harmless
beyond a reasonable doubt (see People v Dennard, 39 AD3d 1277, 1279,
Iv denied 9 NY3d 842; see generally People v Crimmins, 36 NY2d 230,
237).

Finally, both defendant and the People agree that the court erred
in failing to impose a period of postrelease supervision In sentencing
defendant on the counts of manslaughter in the first degree based on
the version of Penal Law § 70.45 in effect when the instant crimes
were committed, thereby rendering the sentence with respect to those
counts illegal. We thus modify the judgment by vacating the sentences
imposed on the two counts of manslaughter iIn the first degree, and we
remit the matter to Supreme Court for resentencing on those counts
(see People v Sparber, 10 NY3d 457, 468-469; People v Allen, 57 AD3d
1383, 1384).

With respect to the remaining contentions of defendant in his pro
se supplemental brief, we note that defendant failed to preserve for
our review his contentions that the court erred in failing to provide
adequate responses to several jury requests for clarification, that he
was sentenced in contravention of Apprendi v New Jersey (530 US 466),
and that the prosecutor gave inadequate instructions to the grand jury
(see CPL 470.05 [2]), and we decline to exercise our power to review
those contentions as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]l)- We have reviewed the remaining contentions
of defendant in his pro se supplemental brief and conclude that they
are without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: HURLBUTT, J.P., MARTOCHE, SMITH, CARNI, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
RICHARD KAVAZANJIAN, PETITIONER-RESPONDENT,

\ ORDER

MELVIN WILLIAMS, SUPERINTENDENT, WILLARD DRUG
TREATMENT CAMPUS, RESPONDENT-APPELLANT.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (RAJIT S. DOSANJH OF
COUNSEL), FOR RESPONDENT-APPELLANT .

Appeal from a judgment of the Supreme Court, Seneca County
(Dennis F. Bender, A.J.), entered November 19, 2008 in a habeas corpus
proceeding. The judgment granted the petition and directed release of
petitioner to parole supervision.

It 1s hereby ORDERED that the judgment so appealed from is
reversed on the law without costs and the petition is dismissed (see
People ex rel. VanSteenburg v Wasser, 69 AD3d 1135; People ex rel.
Muhammad v Bradt, 68 AD3d 1391; People ex rel. Almodovar v Berbary, 67
AD3d 1419, Iv denied __ NY3d ___ [Feb. 18, 2010]).

All concur except HuRLBUTT, J.P., who iIs not participating.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: HURLBUTT, J.P., MARTOCHE, SMITH, CARNI, AND PINE, JJ.

SWAN E. CARLSON, PLAINTIFF-RESPONDENT,
\ ORDER

JAMESTOWN HOUSING AUTHORITY, BRUCE D. BATTLER,
INDIVIDUALLY AND AS CUSTODIAN OF SUSAN BATTLER
AND DOING BUSINESS AS B & S MANAGEMENT, BARBARA
SCHWARTZ, INDIVIDUALLY AND AS CUSTODIAN OF
SANDRA SCHWARTZ AND ANDREA RIGNEY, FORMERLY
KNOWN AS ANDREA SCHWARTZ AND DOING BUSINESS AS
B & S MANAGEMENT, DEFENDANTS-APPELLANTS.

BARTH SULLIVAN BEHR, BUFFALO (LAURENCE D. BEHR OF COUNSEL), FOR
DEFENDANTS-APPELLANTS.

LIPSITZ GREEN SCIME CAMBRIA LLP, BUFFALO (DAVID G. HENRY OF COUNSEL),
FOR PLAINTIFF-RESPONDENT .

Appeal from an order of the Supreme Court, Chautauqua County
(James H. Dillon, J.), entered March 12, 2009 in a personal injury
action. The order denied the motion of defendants for summary
judgment dismissing the amended complaint.

Now, upon reading and filing the stipulation discontinuing appeal
signed by the attorneys for the parties on December 18, 2009,

It is hereby ORDERED that said appeal is dismissed without costs
upon stipulation.

All concur except HurRLBUTT, J.P., who is not participating.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: SMITH, J.P., PERADOTTO, GREEN, PINE, AND GORSKI, JJ.

IN THE MATTER OF THE STATE OF NEW YORK,
PETITIONER-APPELLANT,

\Y MEMORANDUM AND ORDER
DANIEL FLAGG, A PATIENT AT CENTRAL NEW YORK

PSYCHIATRIC CENTER, RESPONDENT-RESPONDENT.
(APPEAL NO. 1.)

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (KATHLEEN M. TREASURE OF
COUNSEL), FOR PETITIONER-APPELLANT.

EMMETT J. CREAHAN, DIRECTOR, MENTAL HYGIENE LEGAL SERVICE, UTICA (LISA
L. PAINE OF COUNSEL), FOR RESPONDENT-RESPONDENT .

Appeal from an order of the Supreme Court, Onondaga County
(Deborah H. Karalunas, J.), entered August 7, 2008 in a proceeding
pursuant to Mental Hygiene Law article 10. The order determined,
inter alia, that petitioner had failed to establish that respondent
was a dangerous sex offender requiring confinement.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Same Memorandum as in Matter of State of New York v Flagg
([appeal No. 2] AD3d [Mar. 19, 2010]).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: SMITH, J.P., PERADOTTO, GREEN, PINE, AND GORSKI, JJ.

IN THE MATTER OF THE STATE OF NEW YORK,
PETITIONER-APPELLANT,

\Y MEMORANDUM AND ORDER
DANIEL FLAGG, A PATIENT AT CENTRAL NEW YORK

PSYCHIATRIC CENTER, RESPONDENT-RESPONDENT.
(APPEAL NO. 2.)

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (KATHLEEN M. TREASURE OF
COUNSEL), FOR PETITIONER-APPELLANT.

EMMETT J. CREAHAN, DIRECTOR, MENTAL HYGIENE LEGAL SERVICE, UTICA (LISA
L. PAINE OF COUNSEL), FOR RESPONDENT-RESPONDENT .

Appeal from an order of the Supreme Court, Onondaga County
(Deborah H. Karalunas, J.), entered September 22, 2008 in a proceeding
pursuant to Mental Hygiene Law article 10. The order discharged
respondent to strict and intensive supervision and treatment upon
various conditions.

It is hereby ORDERED that the order so appealed from is
unanimously modified In the exercise of discretion by including
conditions of strict and intensive supervision and treatment
prohibiting respondent from fraternizing with persons known to have a
criminal record, with the exception of those related to respondent by
blood or marriage; prohibiting respondent from having any contact with
persons under the age of 18, with the exception of those related to
respondent by blood or marriage provided that another adult is
present; prohibiting respondent from possessing or accessing
pornography or sexually explicit materials in any form, including via
the internet; requiring respondent to notify his parole officer of any
sexual relationship; and permitting respondent’s parole officer to
visit respondent at his place of employment and as modified the order
is affirmed without costs, and the matter is remitted to Supreme
Court, Onondaga County, for proceedings pursuant to Mental Hygiene Law
§ 10.11 (@) (2).

Memorandum: Petitioner appeals from two orders entered pursuant
to Mental Hygiene Law article 10. By the order in appeal No. 1,
Supreme Court determined, inter alia, that petitioner had failed to
establish by clear and convincing evidence that respondent was a
dangerous sex offender requiring confinement (DSO) pursuant to Mental
Hygiene Law 8 10.03 (e) but that he was a sex offender requiring
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strict and intensive supervision pursuant to section 10.03 (r). By
the order in appeal No. 2, the court discharged respondent to strict
and intensive supervision and treatment (SIST) and set forth the
conditions of SIST.

We reject petitioner’s contention in appeal No. 1 that the
court’s determination that respondent was not a DSO is both
inconsistent with the jury’s verdict finding that respondent suffered
from a mental abnormality and against the weight of the evidence. The
mere fact that a jury found pursuant to Mental Hygiene Law 8 10.07 (f)
that respondent suffered from a mental abnormality within the meaning
of section 10.03 (1) does not mandate a determination by the court
that respondent is a DSO. Here, the court was presented with the
testimony of an expert for each party, and only the expert for
petitioner was of the opinion that respondent had “an inability to
control [his] behavior” (8 10.03 [e])- The court discounted the
testimony of petitioner’s expert, concluding that she lacked the same
level of education and experience as respondent’s expert and that she
relied exclusively on actuarial data without incorporating any
clinical judgment. It is well settled that “[t]he extent of an
expert’s qualification 1s a fact to be considered by the trier of the
fact[s] when weighing the expert testimony” (Felt v Olson, 74 AD2d
722, 722, affd 51 NY2d 977; see Meiselman v Crown Hgts. Hosp., 285 NY
389, 398; see also People v Jackson, 65 NY2d 265, 272-273 n 8). The
court’s determination to credit the testimony of respondent and his
witnesses and to discount the testimony and reports of petitioner’s
witnesses was within the court’s province as the factfinder, and we
see no basis to disturb that determination (see generally Thoreson v
Penthouse Intl., 80 NY2d 490, 495, rearg denied 81 NY2d 835; Matter of
City of Syracuse Indus. Dev. Agency [Alterm, Inc.], 20 AD3d 168, 170).

Contrary to petitioner’s further contention in appeal No. 1, the
court did not err in admitting in evidence the written report of
respondent’s expert from a trial that resulted in a hung jury. Mental
Hygiene Law 8 10.08 (g) authorizes the admission of such reports
where, as here, the report is certified and there is “a showing of the
author’s unavailability to testify, or other good cause.”

We agree with petitioner with respect to appeal No. 2, however,
that the court improvidently exercised i1ts discretion in omitting
certain conditions from the order of SIST. We note that, contrary to
the assertion of respondent, petitioner’s contention is properly
before us (Mental Hygiene Law 8 10.13 [b]; see CPLR 5501 [c]). We
therefore modify the order by including conditions prohibiting
respondent from fraternizing with persons known to have a criminal
record, with the exception of those related to respondent by blood or
marriage; prohibiting respondent from having any contact with persons
under the age of 18, with the exception of those related to respondent
by blood or marriage provided that another adult is present;
prohibiting respondent from possessing or accessing pornography or
sexually explicit materials In any form, including via the internet;
requiring respondent to notify his parole officer of any sexual
relationship; and permitting respondent’s parole officer to visit
respondent at his place of employment, and we remit the matter to
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Supreme Court for proceedings pursuant to Mental Hygiene Law § 10.11

@ @).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-01210
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND PINE, JJ.

SYRACUSE UNIVERSITY, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

GAMES 2002, LLC, DEFENDANT-RESPONDENT.

HISCOCK & BARCLAY, LLP, ROCHESTER (ROBERT A. BARRER OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

GETNICK LIVINGSTON ATKINSON & PRIORE, LLP, UTICA (PATRICK G. RADEL OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Onondaga County (James
P. Murphy, J.), entered September 5, 2008 in an action for contractual
and common-law indemnification. The order, insofar as appealed from,
denied that part of the motion of plaintiff for summary judgment on
the first cause of action, for contractual indemnification, and
granted the cross motion of defendant to the extent that it sought
leave to amend its answer.

It 1s hereby ORDERED that the order so appealed from is affirmed
without costs.

Memorandum: Supreme Court properly denied plaintiff’s motion for
summary judgment on the complaint, which asserts causes of action for
contractual and common-law indemnification and seeks judgment in the
amount of $750,000 plus interest and costs, based on plaintiff’s
settlement of an underlying Labor Law and common-law negligence action
commenced against, inter alia, the parties herein (Aton v Syracuse
Univ., 24 AD3d 1315). The plaintiff in the underlying action was an
employee who fell from a tower while installing a “lighting/roof grid
system” iIn the Carrier Dome for the 2002 Empire State Games.

Plaintiff and defendant had entered into a contract pursuant to which
plaintiff agreed to allow defendant to use the Carrier Dome for the
opening ceremonies of the games, and the contract provided that
defendant would indemnify plaintiff for any liability arising out of
defendant’s use of the Carrier Dome. We conclude on the record before
us that plaintiff failed to establish its entitlement to either
common-law or contractual indemnification. Plaintiff failed to
establish as a matter of law that it was not i1tself negligent and that
any liability on 1ts part for the injuries sustained by the plaintiff
in the underlying action, who was an employee of a subcontractor of
defendant, was vicarious only, inasmuch as plaintiff failed to
establish that i1t exercised no supervision or control over the work of
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the iInjured employee (see e.g. State of New York v Santoro Indus.,
Inc., 48 AD3d 1101, 1102-1103; Baillie Lbr. Co., L.P. v A_L. Burke,
Inc., 43 AD3d 1290; Brickel v Buffalo Mun. Hous. Auth., 280 AD2d 985).
Even assuming, arguendo, that plaintiff met its initial burden on the
motion, we would conclude that plaintiff’s motion Is premature because
discovery has not been completed, including depositions concerning the
respective roles, if any, of the parties involved in the accident (see
CPLR 3212 [f]; see generally JCS Controls, Inc. v Stacey, 57 AD3d
1372, 1374).

We further conclude that the court properly granted the cross
motion of defendant to the extent that i1t sought leave to amend its
answer (see generally CPLR 3025 [b]; Edenwald Contr. Co. v City of New
York, 60 NY2d 957, 959). Here, the proposed amendments are not
patently lacking in merit (see generally Carro v Lyons Falls Pulp &
Paper, Inc., 56 AD3d 1276, 1277), and there has been no showing of
prejudice to plaintiff (see generally Torvec, Inc. v CXO on the GO of
Del., LLC, 38 AD3d 1175, 1176-1177).

All concur except CArRNI, J., who dissents and votes to reverse the
order i1nsofar as appealed from in accordance with the following
Memorandum: 1 respectfully dissent, because In my view plaintiff
established as a matter of law that it was not negligent, that i1t did
not control the Injury producing work, and that i1ts liability to the
injured employee was vicarious only. | therefore conclude that
plaintiff is entitled to contractual indemnification from defendant,
Games 2002, LLC (Games 2002), and would reverse the order insofar as
appealed from.

In 2002 plaintiff entered into a written agreement with the Games
2002 concerning the use of the Carrier Dome and other facilities on
plaintiff’s campus. The agreement contained a provision providing for
the “indemnification of plaintiff by the Games 2002 for any injury . .
. caused by the negligent . . . act or omission of the [Games 2002] or
[1ts] contractors, officers, servants, agents, or employees.” The
Games 2002 in turn entered iInto an agreement with National Audio, Inc.
(National Audio) to install a “lighting/roof grid system” in
conjunction with the event. Thomas Aton, an employee of National
Audio, was injured when he fell during the erection of an aluminum
tower in the Carrier Dome designed to support overhead lighting for
the event. Following the issuance of our decision in Aton v Syracuse
Univ. (24 AD3d 1315), in which we modified the order on appeal by
granting the motion of Aton for partial summary judgment on liability
on his Labor Law 8 240 (1) cause of action, plaintiff settled that
action and now seeks summary judgment on its cause of action against
the Games 2002 for contractual indemnification under the agreement.

The majority concludes that plaintiff failed to establish that it
“was not itself negligent and that any liability on i1ts part for the

injuries sustained by [Aton] . . . was vicarious only, Inasmuch as
plaintiff failed to establish that it exercised no supervision or
control over the work of” Aton, the injured employee. 1 submit that

the analysis of this case should be more sharply focused.
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Additionally, the majority fails to i1dentify what theory of negligence
or factual issue plaintiff failed to eliminate in order to establish
its entitlement to summary judgment.

It 1s well settled that, in order to establish i1ts entitlement to
contractual indemnification, a party must establish that it was not
itself negligent and that any liability on its part for the injuries
sustained by a subcontractor’s employee was vicarious only (see
General Obligations Law 8 5-322.1; State of New York v Santaro Indus.,
Inc., 48 AD3d 1101, 1102-1103). In attempting to establish that it
was not negligent in conjunction with i1ts request for indemnification,
plaintiff in my view was required to establish that it did not control
or supervise the Injury producing work rather than, in a broader
sense, the “work of the injured employee.” In Sikorski v Springbrook
Fire Dist. of Town of Elma (225 AD2d 1041), we held that “[a]
vicariously liable party may obtain common-law [and contractual]
indemnification from a contractor where the party did not control,
direct, or supervise the injury-producing work” (emphasis added). The
focus on the “injury producing work™ is uniformly applied by all of
the Appellate Divisions iIn the indemnification analysis (see Torres v
LPE Land Dev. & Constr., Inc., 54 AD3d 668, 669-670 [2d Dept]; Colozzo
v National Ctr. Found., Inc., 30 AD3d 251, 252 [1st Dept]; Colyer v K
Mart Corp., 273 AD2d 809, 810 [4th Dept]; Doyne v Barry, Bette & Led
Duke, 246 AD2d 756, 758-760 [3d Dept]).-

In the underlying Labor Law and common-law negligence action
arising out of Aton’s fall, we wrote that “[t]he record establishes .
. . that the accident occurred after [Aton] had been informed that he
could climb the tower” (Aton, 24 AD3d at 1316). The record before us
similarly establishes Aton had been informed that it was “okay” to
climb the tower, and the person who gave Aton that information was
Amir Efrati, also an employee of National Audio. The record also
establishes that Efrati was the only person responsible for securing
the bolts required as part of and during the tower assembly. There is
no factual dispute that Efrati did not properly secure and tighten the
bolts, which caused the instability of the tower and resulted in
Aton’s fall. While the record indicates that plaintiff’s students may
have been assisting National Audio employees by holding ropes in order
to stabilize the tower, i1t also unequivocally establishes that Efrati
instructed all of the rope holders to “let go of the ropes” because he
made the decision that the tower was properly bolted and thus was safe
for Aton to climb.

Therefore, In my view, plaintiff met its burden of demonstrating
that it did not control or supervise the injury producing work, i.e.,
the placement and tightening of the bolts, the direction to Aton to
climb the tower, and the iInstruction and ensuing decision to let go of
the ropes. To the extent that the majority in reaching its
determination relies upon the fact that plaintiff had a representative
present who generally supervised students who were working at the
Carrier Dome, I conclude that the majority’s reliance thereon is
misplaced. The Games 2002 failed to raise an issue of fact with
respect to how plaintiff exercised any supervision or control over the
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injury producing work or - even in the broader sense - over Aton’s
work. Indeed, Efrati testified at his deposition that, after Aton’s
fall, National Audio revised its procedure with respect to the use of
ropes. In my view, that subsequent remedial measure unequivocally
establishes National Audio’s control over the use of ropes during the
tower assembly (see Hyman v Aurora Contrs., 294 AD2d 229).

Finally, I note that the majority relies on JCS Controls, Inc. v
Stacey (567 AD3d 1372, 1374) for its conclusion that plaintiff’s motion
was premature because discovery has not been completed. That case is
distinguishable, however, because it involved a motion by plaintiff to
obtain discovery and a cross motion by defendant for partial summary
judgment dismissing two causes of action. Here, the Games 2002 made
no attempt to demonstrate that “facts essential to justify opposition
may exist but cannot then be stated” (CPLR 3212 [f]; cf. Sweeney Steel
Serv. Corp. v Fidelity & Deposit Co. of Md., 6 AD3d 1075, 1076). The
Games 2002 did not identify any outstanding discovery demands it had
served or any particular discovery device that would potentially lead
to facts essential to i1ts opposition of plaintiff’s motion. Indeed,
the Games 2002 itself cross-moved for summary judgment on the issue of
contractual indemnification and relied upon the same record as
plaintiff, which includes extensive deposition testimony from the
underlying action.

I therefore would reverse the order insofar as appealed from,
grant that part of plaintiff’s motion for summary judgment on the
first cause of action, for contractual indemnification, and deny the
cross motion of the Games 2002 to the extent it sought leave to amend
its answer, thereby denying the cross motion in its entirety. |1
further would order that judgment be entered in favor of plaintiff and
against the Games 2002 in the amount of $750,000, plus interest at the
rate of 9% per annum commencing August 2, 2006 and costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-00813
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, CARNI, AND PINE, JJ.

VINCENT P. CARLINEO, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

BRUCE G. AKINS, JR., ET AL., DEFENDANTS,
AND FORTUNA ENERGY, INC., DEFENDANT-RESPONDENT.

PHILLIPS LYTLE LLP, ROCHESTER (CHAD W. FLANSBURG OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

LAW OFFICE OF JOHN HEYER, OLEAN (JOHN H. HEYER OF COUNSEL), FOR
DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Steuben County (Joseph
W. Latham, A.J.), entered July 14, 2008 in a personal injury action.
The order granted the motion of defendant Fortuna Energy, Inc. for
summary judgment.

It is hereby ORDERED that the order so appealed from is affirmed
without costs.

Memorandum: Plaintiff commenced this personal Injury action
seeking damages for injuries he sustained when he was a passenger in a
dump truck owned by defendant Michael S. Comstock, doing business as
FT Well Support (Comstock), and operated by defendant Bruce G. Akins,
Jr., who was hired by Comstock as an independent contractor.

Defendant Fortuna Energy, Inc. (Fortuna) contracted with Comstock to
maintain gas wells owned by Fortuna. Comstock iIn turn contracted with
Snelling Personnel Services (Snelling) to provide labor for his
contract with Fortuna and plaintiff was employed by Snelling.
Plaintiff and Akins were traveling from one well site to another when
the truck tipped over as it was descending a steep hill on an unpaved
road.

Supreme Court properly granted the motion of Fortuna seeking
summary judgment dismissing the complaint against i1t. Fortuna
established its entitlement to judgment as a matter of law, and
plaintiff failed to raise an issue of fact whether Fortuna controlled
the “ “method and means by which the work is to be done[,]. . . the
critical factor in determining whether one iIs an independent
contractor or an employee for the purposes of tort liability” ”
(Gfeller v Russo, 45 AD3d 1301, 1302; cf. Gitchell v Corby, 64 AD3d
1163, 1164). Although Fortuna’s employee met each day with Comstock
or members of his work crew to inform them what work was to be
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performed that day, Fortuna’s employee did not control the method and
means of the work that Comstock was responsible to perform (see
generally Gitchell, 64 AD3d at 1164). On the day of the accident,
Fortuna’s employee instructed Comstock’s work crew to transport the
unused gravel from one well site to the remaining well sites and to
fill the well sites. He did not, however, direct the work crew how
that work was to be performed, nor did he specify which person was to
perform particular functions.

The court properly rejected plaintiff’s contention that there is
an issue of fact whether Fortuna is vicariously liable for the acts of
the independent contractor, i1.e., AKiIns, on the ground that the task
of transporting gravel over hilly terrain on an unpaved road
constituted an inherently dangerous activity (see generally Chainani v
Board of Educ. of City of N.Y., 87 NY2d 370, 380-381). “Familiar
examples of inherently dangerous activities are blasting, certain
types of construction and working with high tension electric wires”
(id.). The activity of transporting construction materials from one
work site to another over rural roads, “successfully accomplished
countless times daily[,] - - . is simply not an inherently dangerous
activity so as to trigger vicarious liability” (i1d.).

All concur except FAHEY, J., who dissents and votes to reverse iIn
accordance with the following Memorandum: | respectfully dissent and
would reverse the order, deny the motion of defendant Fortuna Energy,
Inc. (Fortuna) for summary judgment and reinstate the complaint
against 1t. In my view, there is an issue of fact whether Fortuna
retained the right to direct and control the work that produced
plaintiff’s catastrophic injuries. Defendant Michael S. Comstock,
doing business as FT Well Support (Comstock), testified at his
deposition that Fortuna had the right to inspect and control his work,
and that his work crew followed the iInstructions of Fortuna’s
representatives. Comstock further testified at his deposition that
the purchase order for the work performed by his work crew for Fortuna
on the date of the accident did not include the injury-producing work.

More importantly, the record establishes that a Fortuna foreman
had occasionally directed Comstock”’s work crew to perform work beyond
that originally scheduled. That foreman, through a member of the
Comstock’”s work crew with which plaintiff worked, also ordered the
work crew to proceed to the well site en route to which plaintiff was
injured, and the foreman instructed the work crew to travel on the
steep unpaved road on which the accident occurred. Therefore, In my
view, there is a triable issue of fact on the record before us whether
Fortuna had the right to direct and control the work that produced
plaintiff’s injuries (see generally Zuckerman v City of New York, 49
NY2d 557, 562).

I further must disagree with my colleagues on the issue whether
Fortuna is vicariously liable for the acts of defendant Bruce G.
Akins, Jr., who was hired by Comstock as an independent contractor.
The work giving rise to plaintiff’s injuries involved the extremely
dangerous task of transporting gravel in a large dump truck that was
nearly filled to capacity, while at the same time the dump truck was
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towing a trailer carrying a backhoe. That weight, coupled with the
very steep downhill gradient on the unpaved road at issue, rendered
the iInjury-producing work equally dangerous to, iIf not more dangerous
than, the blasting, construction and electrical work identified by the
Court of Appeals as inherently dangerous activities (see Chainani v
Board of Educ. of City of N.Y., 87 Ny2d 370, 381). 1 therefore would
reverse the order, deny the motion of Fortuna and reinstate the
complaint against it.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeals from an order of the Supreme Court, Oswego County (Norman
W. Seiter, Jr., J.), entered May 12, 2008 in a medical malpractice
action. The order, insofar as appealed from, denied iIn part the
motions of defendants Hector B. Santana, M.D. and James B. Turchik,
M.D. for summary judgment dismissing the complaint against them.

It is hereby ORDERED that the order so appealed from is affirmed
without costs.

Memorandum: Plaintiffs commenced this action seeking damages
for, inter alia, the medical malpractice of Hector B. Santana, M.D.
and James B. Turchik, M.D. (defendants), which included their failure
to diagnosis and treat the alleged case of Lyme disease sustained by
Jessica Ryan (plaintiff). Defendants appeal from an order denying
those parts of their respective motions seeking summary judgment
dismissing the complaint against them with respect to plaintiff. We
affirm, inasmuch as we agree with Supreme Court that plaintiffs raised
a triable issue of fact with respect to those parts of defendants’
motions (see generally Alvarez v Prospect Hosp., 68 NY2d 320, 324-
325).

In opposition plaintiffs submitted the affirmation of a
neurological expert stating that, because defendants” differential
diagnoses for plaintiff included Lyme disease, defendants’ reliance on
negative test results of Lyme disease tests in the absence of a
confirmed alternative diagnosis deviated from the accepted standard of
medical care. According to that expert, the immediate commencement of
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antibiotic therapy was required because early intervention offered a
patient the best chance of recovery. The expert further stated that
discharging plaintiff without a confirmed diagnosis and without
consideration of antibiotic or antibacterial treatment in the absence
of a confirmed diagnosis was also a significant departure from the
accepted standard of medical care, particularly in light of the
warning given on plaintiff’s discharge that plaintiff might become
comatose (see Wahila v Kerr, 204 AD2d 935, 937). Additionally,
plaintiffs submitted the letter affirmation of an expert in infectious
diseases who stated that the initial negative result on the Lyme
disease test could have resulted from medication taken by plaintiff
prior to her examination by defendants. The infectious diseases
expert similarly concluded that defendants” failure to confirm an
alternative diagnosis or to begin plaintiff on an appropriate
antibiotic therapy was a deviation from the accepted standard of
medical care (see i1d.).

We cannot agree with the dissent that the record is devoid of
evidence that plaintiff in fact suffered from Lyme disease (cf. Kane v
City of New York, 137 AD2d 658, 660). The record establishes that,
when they examined plaintiff, defendants observed that she exhibited
symptoms that could be attributed to Lyme disease, and plaintiffs’
neurologist stated that those symptoms, including target lesions, were
in fact indicative of Lyme disease (cf. Czeisler v Williams, 259 AD2d
278, 279). Further, the conclusions of plaintiffs’ experts were also
based in part on the medical records of a physician who examined
plaintiff subsequent to defendants” examination of her. Although
those medical records are unsworn, they nevertheless are in admissible
form inasmuch as they were submitted in support of the motion of
defendants A.L. Lee Memorial Hospital and Jasmdiner Luthra, M.D. for
summary judgment dismissing the complaint against them and are
included In the record on appeal (see Kearse v New York City Tr.
Auth., 16 AD3d 45, 47 n 1). Thus, plaintiffs are entitled to rely on
those records in opposing defendants” respective motions (see
generally Feggins v Fagard, 52 AD3d 1221, 1223). The physician noted
therein that there was “reasonable serologic evidence of Lyme
disease,” that plaintiff’s symptoms were similar to two of his
patients with Lyme disease, and that plaintiff’s test results
supported a diagnosis of central nervous system Lyme disease. The
physician also indicated that he had seen improvement in plaintiff
with the application of antibiotics with respect to her cerebellar
syndrome and the evidence of Lyme disease. We thus conclude that
plaintiffs raised triable issues of fact concerning the alleged
malpractice of defendants (see generally Alvarez, 68 NY2d at 324-325).

All concur except PerapOTTO and PINE, JJ., who dissent and vote to
reverse the order insofar as appealed from in accordance with the
following Memorandum: We respectfully dissent. In our view, Hector
B. Santana, M.D. and James B. Turchik, M.D. (defendants) met their
burdens on those parts of theilr respective motions for summary
judgment seeking dismissal of the complaint against them with respect
to Jessica Ryan (plaintiff) by establishing that they did not deviate
from accepted medical practice in treating plaintiff, and plaintiffs
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failed to raise a triable issue of fact with respect to the alleged
malpractice of either defendant (see generally Alvarez v Prospect
Hosp., 68 NY2d 320, 324-325).

Significantly, although plaintiffs® allegations of malpractice
are premised upon the failure of defendants to diagnose and treat
plaintiff for Lyme disease, plaintiffs failed to submit evidentiary
proof in admissible form establishing that plaintiff in fact had Lyme
disease. In the spring of 2000, the time period of the alleged
malpractice, plaintiff presented to defendants with neurological
symptoms, including slurred speech and an abnormal gait. Plaintiff
also exhibited four lesions on her skin. The three physicians who
observed plaintiff’s lesions, including defendants, all determined
that the lesions were not typical of Lyme disease and were instead
indicative of a fungal infection. As noted by the majority,
plaintiffs” expert neurologist stated in an affirmation that “target
lesions” are indicative of Lyme disease. However, the expert
neurologist did not observe plaintiff’s lesions, and failed to address
the deposition testimony of defendants and the emergency room
physician who treated plaintitf In the spring of 2000 that plaintiff’s
lesions were not characteristic of Lyme disease. Moreover, during
plaintiff’s hospital stay in May 2000, defendants ordered a Lyme titer
test to screen for the presence of Lyme disease antibodies in
plaintiff’s blood and cerebrospinal fluid, the results of which were
negative. Following plaintiff’s discharge from the hospital and at
the request of plaintiff mother, Dr. Santana repeated the Lyme titer
test on two different occasions and, again, the results were negative.
After plaintiftf left the care of Dr. Santana in June 2000, she saw
numerous physicians, including at least four neurologists, none of
whom diagnosed plaintiff as having Lyme disease. Plaintiff also
underwent additional tests for Lyme disease, which were negative.

The majority relies on the unsworn medical records of a physician
who First examined plaintiff in September 2001, more than a year after
the alleged malpractice. Even assuming, arguendo, that the records
were in admissible form (see Gonzalez v Sisters Hosp., 309 AD2d 1277;
cf. Feggins v Fagard, 52 AD3d 1221, 1223), we note that the physician
acknowledged that plaintiff had no history of tick attachments or ‘“any
rashes definitely pathognomic for Lyme disease,” and further stated
that plaintiff did not exhibit “many extra-neurologic features that
commonly may be seen in Lyme disease.” After his first examination of
plaintiff, the physician concluded that she suffered from a
“cerebellar syndrome,” which possibly was caused by Lyme disease.

That hypothesis was based upon a Western Blot test administered in
April 2001 that detected the presence of Lyme disease antibodies in
plaintiff’s blood. The Centers for Disease Control and Prevention
(CDC) does not recommend Western Blot testing unless a patient First
tests positive by standard testing because “[d]Joing so increases the
potential for false positives” and, iIn any event, the Western Blot
test results did not meet CDC criteria for a positive finding of Lyme
disease. The physician ordered numerous follow-up tests, all of which
were negative or, at best, inconclusive. Notably, plaintiffs did not
submit an affirmation or any other sworn statement from that physician
diagnosing plaintiff with Lyme disease. In the absence of a diagnosis
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or other conclusive evidence that plaintiff suffered from Lyme
disease, we conclude that plaintiffs failed to raise a triable issue
of fact sufficient to defeat defendants” motions (see Czeisler v
Williams, 259 AD2d 278, 279; Kane v City of New York, 137 AD2d 658,
660) .

Even assuming, arguendo, that plaintiff was subsequently
diagnosed with Lyme disease, we conclude that the expert affidavits
submitted by plaintiffs are insufficient to raise a triable issue of
fact (see generally Alvarez, 68 NY2d at 324-325). It is well
established that “[g]eneral allegations of medical malpractice, merely
conclusory and unsupported by competent evidence tending to establish
the essential elements of medical malpractice, are insufficient to
defeat defendant physician[s’] summary judgment motion[s]” (id. at
325; see Mendez v City of New York, 295 AD2d 487). Plaintiffs
submitted the affirmation of an expert neurologist who stated that
defendants deviated from the accepted standard of medical care by
relying on negative test results of Lyme disease to exclude their
differential diagnosis of Lyme disease. The expert neurologist also
faulted defendants for failing to prescribe antibiotics, stating that,
“[i]n a circumstance in which there is a differential or presumptive
diagnosis of Lyme disease without a specific confirmed or well-
supported alternative diagnosis, antibiotic therapy should be
instituted immediately.”

In our view, the conclusions of plaintiffs” expert neurologist
are not supported by the record and are thus insufficient to raise a
triable issue of fact (see Selmensberger v Kaleida Health, 45 AD3d
1435, 1436). As an initial matter, we note that plaintiff’s hospital
records do not support the proposition that Lyme disease was a
“presumed” or even a differential diagnosis. The consultation report
of Dr. Turchik that was provided to Dr. Santana does not mention Lyme
disease as a possible diagnosis and states that the most “tantalizing
diagnosis” is a demyelinating disease, such as multiple sclerosis.
Dr. Santana’s diagnoses were viral cerebellitis or a demyelinating
disease, and both defendants believed that the lesions were caused by
a fungal infection, i1.e., ringworm. Moreover, contrary to the
assertion of plaintiffs’ expert neurologist, defendants did not
exclude Lyme disease on the basis of negative test results; rather,
both defendants reached theilr respective diagnoses on the basis of
plaintiff’s clinical presentation before they received the negative
test results. Thus, Inasmuch as the assertions of plaintiffs” expert
neurologist are “unsupported by any evidentiary foundation . . ., the
[expert®s] opinion should be given no probative force and is
insufficient to withstand summary judgment” (Diaz v New York Downtown
Hosp., 99 NY2d 542, 544).

With respect to the assertion of plaintiffs’ expert neurologist
that defendants departed from the accepted standard of medical care by
discharging plaintiff from the hospital without a confirmed diagnosis,
we note that, according to the documentation in the record on appeal,
plaintiff still does not have a confirmed diagnosis of Lyme disease
or, indeed, any other disease. Plaintiff was discharged as
neurologically stable after defendants conducted numerous tests and
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procedures, and plaintiffs’ expert neurologist failed to identify what
else defendants should have done before releasing plaintiff from the
hospital. 1In any event, the expert’s affidavit contains no
allegation, let alone any evidence, that plaintiff’s discharge from
the hospital 1n May 2000 caused or contributed to plaintiff’s injuries
(see Lebron v St. Vincent’s Hosp. & Med. Ctr., 261 AD2d 246).

Plaintiffs also submitted the letter affirmation of an expert in
infectious disease who stated that defendants deviated from the
accepted standard of medical care in failing to treat plaintiff with
antibirotics 1n a timely manner. That opinion is based upon two
assumptions that are unsupported by the record, however, and the
letter affirmation thus is insufficient to raise a triable issue of
fact (see Shahid v New York City Health & Hosps. Corp., 47 AD3d 800,
802; Selmensberger, 45 AD3d at 1436). The first assumption is that
plaintiff was “eventually diagnosed and treated” for Lyme disease. As
discussed above, that was not established by the submission of
evidence in admissible form (see Gonzalez, 309 AD2d at 1277) or, for
that matter, by any evidence in the record. The second assumption,
that plaintiff’s neurological symptoms cleared while plaintiff was
taking an antibiotic for a sinus iInfection and recurred when she
ceased taking the antibiotic, iIs an iIncorrect statement of the facts
(see Micciola v Sacchi, 36 AD3d 869, 871). Indeed, the record
reflects that plaintiff first exhibited neurological symptoms while
she was taking the antibiotic, which led the emergency room physician
who treated plaintiff in May 2000 to conclude that she was
experiencing an adverse reaction to the medication.

In light of the foregoing, we conclude that defendants
established their entitlement to judgment as a matter of law, and
plaintiffs failed to raise any triable issues of fact with respect to
the alleged malpractice of either defendant concerning plaintiff (see
generally Darling v Scott, 46 AD3d 1363). We therefore would reverse
the order insofar as appealed from, grant in their entirety the
respective motions of defendants for summary judgment, and dismiss the
complaint against them.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order and judgment (one paper) of the Supreme
Court, Niagara County (Ralph A. Boniello, 111, J.), entered March 2,
2009 in a personal injury action. The order and judgment granted the
motion of defendant for summary judgment dismissing the complaint.

It is hereby ORDERED that the order and judgment so appealed from
is modified on the law by denying the motion in part and reinstating
the first cause of action and as modified the order and judgment is
affirmed without costs.

Memorandum: Plaintiff commenced this action seeking damages for
injuries he sustained when an approximately six-foot-high air
compressor tipped off a pallet jack manufactured by defendant. At the
time of the accident, plaintiff was helping his supervisor move the
air compressor on the pallet jack without the benefit of an underlying
pallet. We agree with plaintiff that Supreme Court erred In granting
in 1ts entirety defendant’s motion seeking summary judgment dismissing
the complaint, inasmuch as there is an issue of fact with respect to
the first cause of action, for failure to warn, and we therefore
modify the order and judgment accordingly (see generally Zuckerman v
City of New York, 49 Ny2d 557, 562). “A manufacturer . . . has a duty
to warn of the danger of unintended uses of a product provided these
uses are reasonably foreseeable” (Liriano v Hobart Corp., 92 NY2d 232,
237). In opposition to defendant’s motion, plaintiff submitted the
deposition testimony of the designer of the pallet jack who stated
that the pallet jack was designed to move only those objects that are
on pallets because an object moved without a pallet would be unstable.
The designer further testified that any object over four feet high
would also constitute an unstable load. Although the designher
testified that he was aware that the pallet jacks at times were
improperly used, the only relevant instruction on the warning label
was to “[b]e extra careful when you handle wide or high loads.” We
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agree with plaintiff that the general iInstruction was insufficient to
provide adequate warnings concerning the dangers of moving oversized
items or indeed, any items, without a pallet (see generally Passante v
Agway Consumer Prods., Inc., 12 NY3d 372, 380-382).

The dissent concludes that any additional warning would have been
superfluous inasmuch as plaintiff observed the unstable condition of
the compressor on the pallet jack (see Liriano, 92 NY2d at 241-242).
The record belies that conclusion, however, because plaintiff did not
observe that the compressor appeared to be tilting until he and his
supervisor had already begun to move the compressor without a pallet.
Further, the compressor began to fall less than a second after
plaintiff noticed the instability, and he therefore had no time to
avoid the accident. Thus, we cannot agree with the dissent that a
specific warning concerning the dangers of moving oversized items or
items without a pallet “would have added nothing to [plaintiff’s]
appreciation of the danger” (id. at 242). We therefore conclude on
the record before us that there is an issue of fact whether, prior to
the accident at issue in this case, plaintiff was aware of the dangers
of moving equipment that constituted an unstable load prior to his
attempt to do so (see generally Dunn v Black Clawson Co., Inc., 38
AD3d 1212).

All concur except CeENTRA, J.P., and CArRNI, J., who dissent in part
and vote to affirm in the following Memorandum: We respectfully
dissent iIn part because we disagree with the majority”’s conclusion
that there i1s an issue of fact with respect to plaintiff’s failure to
warn cause of action. In our view, the majority erroneously concludes
that plaintiff and his supervisor began to move the compressor
simultaneously. Rather, the record establishes that plaintiff was
safely standing in the doorway of the compressor room when his
supervisor began moving the compressor on the pallet jack. Once
plaintiff’s supervisor realized that the load was unstable, he
instructed plaintiff to “balance [the compressor] so that it didn’t
tip over” as the supervisor continued to move i1t. According to the
deposition testimony of plaintiff, he also observed at that time that
the compressor was “kind of shaky on the pallet jack.” Thus, the
record establishes that plaintiff was well aware of the unstable
nature of the load while he was still in a safe location.

Nonetheless, plaintiff then walked behind the compressor and
positioned himself between the wall and the compressor iIn an attempt
to stabilize the compressor, which he already knew was “shaky.”
According to his own deposition testimony, once he was behind the
compressor and had placed himself In a position of peril, plaintiff
further observed the compressor “tilting,” “like it wanted to fall
off.” Contrary to the majority’s conclusion, plaintiff’s recognition
that the compressor was unstable did not occur within a second of its
fall. Instead, the compressor began to fall “less than a second”
after plaintiff had observed its unstable nature from the doorway and
already had moved across the room to his position behind the
compressor - a position of peril in light of the known and progressive
instability of the compressor. Thus, In our view, the record plainly
establishes that plaintiff was fully aware of the unstable and “shaky”
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condition of the compressor load while he was i1n the doorway of the
compressor room prior to his unfortunate attempt to “balance” it.

The majority also fails to acknowledge that, for the purpose of
this appeal, defendant concedes that the warning label on the pallet
jack was inadequate. Thus, the issue is not, as the majority
concludes, whether the warning label was “insufficient.” Instead, the
issue is whether the concededly “insufficient” warning label was a
proximate cause of plaintiff’s Injuries. We conclude on these facts
that it was not, based on the “general knowledge, observation or
common sense” of any reasonable person standing in the doorway of the
compressor room (Liriano v Hobart Corp., 92 NY2d 232, 241). A
reasonable person would recognize from that vantage point that the
unstable and *“‘shaky” condition of the compressor load on the pallet
jack would have the potential for further tilting, tipping or falling,
and thus as a matter of law the absence of any warning label to that
effect was not a proximate cause of plaintiff’s Injuries (see i1d.).

We therefore would affirm the order and judgment granting
defendant’s motion for summary judgment dismissing the complaint.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from a resentence of the Ontario County Court (Craig J.
Doran, J.), rendered August 19, 2008. Defendant was resentenced upon
his conviction of assault in the second degree.

It is hereby ORDERED that the resentence so appealed from is
unanimously reversed on the law, the original sentence i1s reinstated
and the matter is remitted to Ontario County Court for proceedings
pursuant to CPL 470.45.

Memorandum: Defendant appeals from a resentence pursuant to
which, following a hearing, County Court sentenced him to a five-year
period of postrelease supervision (PRS). Defendant had completed
serving the determinate term of incarceration originally imposed by
the court prior to the date on which the Department of Correctional
Services (DOCS) sought a hearing on the issue of defendant’s
resentencing to a period of PRS. We reverse. *“[T]he Double Jeopardy
Clause [of the US Constitution Fifth Amendment] prohibits a court from
resentencing [a] defendant to the mandatory term of PRS after the
defendant has served [his or her] determinate term of Imprisonment and
has been released from confinement by DOCS” (People v Williams,

NY3d . [Feb. 23, 2010]). We thus conclude that the court erred
in resentencing defendant (see i1d. at ).
Entered: March 19, 2010 Patricia L. Morgan

Clerk of the Court
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Appeal from a judgment of the Supreme Court, Seneca County (W.
Patrick Falvey, A.J.), entered July 3, 2008 in a habeas corpus
proceeding. The judgment granted the petition and directed release of
petitioner to parole supervision.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law without costs and the petition is
dismissed (see People ex rel. VanSteenburg v Wasser, 69 AD3d 1135;
People ex rel. Muhammad v Bradt, 68 AD3d 1391; People ex rel.

Almodovar v Berbary, 67 AD3d 1419, lv denied NY3d [Feb. 18,
2010]) -
Entered: March 19, 2010 Patricia L. Morgan

Clerk of the Court
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Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Onondaga County [James P.
Murphy, J.], entered August 6, 2009) to review a determination of
respondent. The determination revoked petitioner’s Lottery Sales
Agent License.

It 1s hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Memorandum: Petitioner commenced this CPLR article 78 proceeding
seeking, inter alia, to annul the determination revoking i1ts Lottery
Sales Agent License (hereafter, lottery license). We reject
petitioner’s contention that the determination iIs not supported by
substantial evidence (see generally 300 Gramatan Ave. Assoc. Vv State
Div. of Human Rights, 45 NY2d 176, 180-181). Respondent presented the
testimony of two iInvestigators at the hearing before the
Administrative Law Judge (ALJ) concerning statements made to them by
the complaining customer and statements to them made by petitioner’s
president. Although the out-of-court statements of that customer
constituted hearsay, it is well settled that “ “[h]earsay evidence
[may] be the basis of an administrative determination” and, if
sufficiently relevant and probative, may alone constitute substantial
evidence” (Matter of Hoch v New York State Dept. of Health, 1 AD3d
994, 995; see Matter of Gray v Adduci, 73 NY2d 741, 742). In
addition, the statements of petitioner’s president did not constitute
hearsay and provided an independent basis for the determination. We
reject the further contention of petitioner that it was denied a fair
hearing because the complaining customer did not testify at the
hearing. Respondent had no obligation to produce any particular
witnesses in order to establish a prima facie case, and petitioner did
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not request that the ALJ issue a subpoena pursuant to State
Administrative Procedure Act 8 304 (2) to compel the customer to
attend the hearing.

We reject petitioner’s contention that the penalty imposed was an
abuse of discretion as a matter of law and thus should not be upheld
(see generally Matter of Kelly v Safir, 96 NY2d 32, 38, rearg denied
96 NY2d 854). A lottery license may be revoked upon a determination
that the agent has engaged in “conduct prejudicial to public
confidence in the Lottery” (21 NYCRR 2801.19 [a] [4]; see Tax Law §
1607 [d])-. Here, it cannot be said that the revocation of
petitioner’s lottery license “ “is so disproportionate to the offense,
in light of all the circumstances, as to be shocking to one’s sense of
fairness” ” (Matter of Pell v Board of Educ. of Union Free School
Dist. No. 1 of Towns of Scarsdale & Mamaroneck, Westchester County, 34
NY2d 222, 233; see Matter of Verney v New York State Liqg. Auth., 94
NY2d 779).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Niagara County (Frank
Caruso, J.), entered November 21, 2008 in a breach of contract action.
The order granted defendants” motion seeking, inter alia, to dismiss
the complaint, dismissed plaintiffs” motion for summary judgment, and
denied plaintiffs’ request for sanctions.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs commenced this action seeking damages for
breach of contract and unjust enrichment based on defendants” alleged
failure to pay for legal services rendered by plaintiffs. Defendant
County of Niagara (County) thereafter served an unverified answer that
purported to respond to the complaint on behalf of itself and
defendant Niagara County Sewer District No. 1 (District), inasmuch as
the District was an administrative unit of the County and was not an
entity that could itself be sued. The District nevertheless
subsequently served i1ts own verified answer. Plaintiffs appeal from
an order that, inter alia, granted the motion of the County, which
also purported to be on behalf of the District, seeking to deem the
subsequent service of i1ts verified answer timely and to dismiss the
complaint In i1ts entirety. We affirm.

Plaintiffs previously commenced a CPLR article 78 proceeding
against the County and the County Auditor seeking to compel payment to
plaintiffs for services rendered on behalf of the District. Contrary
to plaintiffs” contention, Supreme Court did not determine that the
District was the proper party against which plaintiffs should commence
the iInstant action. Rather, the court determined that plaintiffs
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“must determine against whom to commence such an action . . . .” On
appeal, we affirmed the judgment for reasons stated iIn the decision at
Supreme Court (Michalski, J.) (Matter of Andrews, Pusateri, Brandt,
Shoemaker & Roberson, P.C. v County of Niagara, 50 AD3d 1594).

Contrary to plaintiffs” further contention, the County was not iIn
default when Supreme Court (Caruso, J.) decided that part of its
motion to dismiss the complaint In i1ts entirety. Indeed, the court
granted that part of the motion seeking to deem service of the
County’s verified answer timely pursuant to CPLR 3012 (d), and a
motion to dismiss a complaint pursuant to CPLR 3211 (a) (7) may be
made at any time subsequent to serving an answer (see CPLR 3211 [e]).
Thus, the court thereafter properly decided that part of the County’s
motion to dismiss the complaint in iIts entirety.

We further conclude that the court properly granted that part of
the County’s motion to dismiss the complaint against the District on
the ground that the District Is an administrative unit of the County
that lacks the capacity to be sued (see generally Village of Brockport
v County of Monroe Pure Waters Div., 75 AD2d 483, 486-487, lv denied
54 NY2d 678; Belinson v Sewer Dist. No. 16 of Town of Amherst, 65 AD2d
912, 913; Tom Sawyer Motor Inns v Chemung County Sewer Dist. No. 1, 33
AD2d 720, 721). There iIs no express statutory authority authorizing
the District to sue and be sued (cf. Matter of Bethpage Water Dist. v
Daines, 67 AD3d 1088, 1089), and the capacity of the District to sue
and be sued may not be inferred from its limited powers, which are
subject to County supervision (see Tom Sawyer Motor Inns, 33 AD2d at
721; see generally Community Bd. 7 of Borough of Manhattan v Schaffer,
84 NY2d 148, 156; Matter of City of New York v City Civ. Serv. Commn.,
60 NY2d 436, 443-444, rearg denied 61 NY2d 759). Contrary to
plaintiffs” contention, our decision in Niagara County Sewer Dist. No.
1 v Town of Niagara (214 AD2d 978) is not controlling on the issue of
the District’s capacity to sue (see generally City of New York v State
of New York, 86 NY2d 286, 292). Although that case involved a breach
of contract action commenced by the District (Niagara County Sewer
Dist. No. 1, 214 AD2d at 979), we note that lack of capacity is not a
jurisdictional defect and therefore may be waived (see City of New
York, 86 NY2d at 292; see also Matter of Prudco Realty Corp. v
Palermo, 60 NY2d 656, 657). Here, the issue of the District’s lack of
capacity was timely raised and has merit. In view of our
determination, we further conclude that the court properly dismissed
plaintiffs” motion for summary judgment against the District as moot.

We reject the contention of plaintiffs that the court erred in
denying their request for sanctions against the County and i1ts
attorney (see generally Wedgewood Care Ctr., Inc. v Sassouni, 68 AD3d
979). Finally, the remaining contentions of plaintiffs are raised for
the first time in their reply brief and thus are not properly before
us (see Turner v Canale, 15 AD3d 960, lv denied 5 NY3d 702).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Family Court, Onondaga County (Bryan
R. Hedges, J.), entered January 12, 2009 in a proceeding pursuant to
Family Court Act article 10. The order, among other things,
adjudicated respondent’s child to be a neglected child.

It 1s hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs and the petition is
dismissed.

Memorandum: Respondent mother appeals from an order that
adjudicated her child to be a neglected child based on a finding of
derivative neglect. We note at the outset that the mother contends
that Family Court erred in failing to conduct a hearing within three
court days with respect to her application pursuant to Family Court
Act 8 1028. Although her contention is moot, we agree with the mother
that the court erred iInasmuch as no good cause was demonstrated for
the delay (see Matter of Sara L., 249 AD2d 23, lv denied 92 NY2d 816).
We further agree with the mother that the court erred in finding that
she derivatively neglected her child, and we therefore reverse the
order and dismiss the petition. In order “[t]o sustain a finding of
derivative neglect, the prior finding must be so proximate in time to
the derivative proceeding so as to enable the factfinder to reasonably
conclude that the condition still exists” (Matter of Landon W., 35
AD3d 1139, 1141). The mother consented to a prior adjudication of
neglect with respect to her two other children based on, inter alia,
the condition of her home and her failure to obtain medical treatment
for the children. Five years later, the child at issue herein was
born, and petitioner commenced this proceeding with respect to that
child. We conclude under the circumstances of this case that the
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prior adjudication of neglect was too remote iIn time to sustain the
court’s finding of derivative neglect (see Matter of Alexis R., 62
AD3d 497, 497-498; Matter of lIsaiah Keith B., 306 AD2d 343; cf. Matter
of Ahmad H., 46 AD3d 1357, lv denied 12 NY3d 715; Matter of Justice
T., 305 AD2d 1076, lv denied 100 NY2d 512). In addition, the evidence
presented at the hearing failed to establish that the conditions that
led to the prior neglect adjudication currently exist and can
reasonably be expected to exist in the foreseeable future (cf. Matter
of Amber C., 38 AD3d 538, 540-541, lv denied 8 NY3d 816, lIv dismissed
11 NY3d 728; Justice T., 305 AD2d 1076). The witnesses presented by
petitioner had either no contact or very limited contact with the
mother in the 2% years prior to the birth of the child at issue, and
thus they were unable to provide testimony with respect to the current
living situation of the mother or her current understanding of her
parental duties and responsibilities. Indeed, the mother presented
several witnesses who testified that, when this proceeding was
commenced, the mother’s home was clean, that the mother had attended
all prenatal appointments for the child at issue, and that she was
equipped with the skills necessary to be a good parent.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

38

CA 09-00851
PRESENT: SCUDDER, P.J., CENTRA, FAHEY, AND GREEN, JJ.

DENNIS KESSINGER AND CHRISTINE PATRICE
GEBERA, PLAINTIFFS-APPELLANTS,

\Y MEMORANDUM AND ORDER
JEREMY SHARPE, COURTENAY SHARPE

AND CENTEX HOME EQUITY COMPANY, LLP,
DEFENDANTS-RESPONDENTS.

DANIEL P. TIEDE, BUFFALO, FOR PLAINTIFFS-APPELLANTS.

DAVID C. LAUB, BUFFALO, FOR DEFENDANTS-RESPONDENTS.

Appeal from an order of the Supreme Court, Niagara County (Frank
Caruso, J.), entered July 14, 2008 in an action pursuant to RPAPL
article 15. The order denied the motion of plaintiffs for summary
judgment and granted summary judgment in favor of defendants.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the award of judgment
in favor of defendants Jeremy Sharpe and Courtenay Sharpe i1s vacated,
the motion is granted and the matter is remitted to Supreme Court,
Niagara County, for further proceedings in accordance with the
following Memorandum: Plaintiffs appeal from an order denying their
motion seeking summary judgment declaring pursuant to RPAPL 1521 (1)
that they established a prescriptive easement with respect to that
part of the driveway located over the boundary between property owned
by plaintiffs and Jeremy Sharpe and Courtenay Sharpe (defendants),
respectively, and instead granting summary judgment in favor of
defendants in the absence of a cross motion seeking that relief (see
CPLR 3212 [b])- We reverse, i1nasmuch as we conclude that the court
erred in denying plaintiffs” motion.

“An easement by prescription is generally demonstrated by proof
of the adverse, open and notorious, continuous, and uninterrupted use
of the subject property for the prescriptive period, which is 10
years” (Walsh v Ellis, 64 AD3d 702, 705). *“[W]here an easement has
been shown by clear and convincing evidence to be open, notorious,
continuous, and undisputed, it is presumed that the use was hostile,
and the burden shifts to the opponent of the allegedly prescriptive
easement to show that the use was permissive” (J.C. Tarr, Q.P.R.T. v
Delsener, 19 AD3d 548, 550; see Barlow v Spaziani, 63 AD3d 1225,
1226). Plaintiffs purchased their property in 2002, and defendants
purchased their property in 2005. In 2006 defendants erected a fence
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on the driveway over the boundary between the properties, thereby
blocking access both to the rear of plaintiffs” property and to the
rear of their own property. Plaintiffs had continuously used the
driveway until 2006, when the fence was erected by defendants.

In support of their motion, plaintiffs submitted the affidavits
of five neighbors attesting to the shared use of the driveway in
question by the predecessors in interest of plaintiffs and defendants.
Indeed, two of those affidavits establish that the residents of both
properties used the driveway In excess of 50 years. Plaintiffs
established that there are two driveways that in effect created one
circular driveway prior to the erection of the fence. The driveways
ran on either side and to the rear of their residence, providing
plaintiffs with access to a four-bay wooden structure that was used as
a garage. In addition, there is a carriage stone and a stone curb iIn
the rear of plaintiffs’ residence. The location of the carriage stone
near the rear door and the curb supports the conclusion that
plaintiffs’ predecessors in interest utilized the two driveways as one
circular driveway, as a means of ingress and egress to the rear of the
residence. Thus, plaintiffs established “a continuing open and
notorious use of defendants” property for the necessary 10 years,
shifting the burden to defendants to demonstrate that [plaintiffs’]
use was permissive” (Gravelle v Dunster, 2 AD3d 964, 965; see Barlow v
Spaziani, 63 AD3d 1225, 1226). In opposition to the motion, however,
defendants established only that the immediate predecessor in interest
of their property, 1.e., Courtenay Sharpe’s parents, purchased the
property in 2002 and told plaintiffs in 2003 that they were not
permitted to use the driveway, and defendants established that there
were no recorded easements with respect to the driveway. That
evidence is insufficient to raise an issue of fact whether plaintiffs’
use and that of plaintiffs’ predecessors in interest had been
permissive (see Gravelle, 2 AD3d at 965-966; cf. Palumbo v Heumann,
295 AD2d 935, 935-936). We therefore reverse the order, vacate the
award of judgment in favor of defendants, grant plaintiffs” motion for
summary judgment and remit the matter to Supreme Court to grant
judgment in favor of plaintiffs declaring valid their claim to a
prescriptive easement with respect to that part of the driveway iIn
question (see RPAPL 1521 [1]) and to order defendants to remove the
fence forthwith. We further direct the court upon remittal to conduct
an 1mmediate trial on damages pursuant to CPLR 3212 (c).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Monroe County (Matthew
A. Rosenbaum, J.), entered May 21, 2009 in a breach of contract
action. The order, among other things, denied plaintiff’s motion for
summary judgment.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action seeking insurance
coverage resulting from the rupture of a water main near an ambulatory
surgical center operated by plaintiff. The ruptured water main, which
was located in the basement of a professional building, In turn
ruptured a portion of a nearby sewer lateral that carried wastewater
from the surgical center. The remaining portion of the sewer lateral
served as a conduit for water that escaped from the water main and
entered the surgical center through one of the surgical center’s
drains. That water caused extensive damage to the surgical center.

Defendant Merchants Mutual Insurance Company (Merchants) had
issued commercial property insurance to plaintiff that was in effect
at the time of the loss. The policy contained an exclusion for damage
caused by “water,” however, and expressly provided that Merchants
“will not pay for loss or damage caused directly or indirectly” by
“water” that, inter alia, “backs up or overflows from a sewer, drain
or sump.” An endorsement to the policy amended the exclusion to
provide a special extension of up to $5,000 for damage to property “by
water that backs up or overflows from a sewer, drain or sump.”

Following the loss, Merchants, through defendant Merchants
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Insurance Group (MIG), paid plaintiff the sum of $5,000 in accordance
with the special extension endorsement, as well as an additional
$5,327.05 in accordance with certain extra expense coverage provided
by the policy. Merchants, again through MIG, otherwise disclaimed
coverage for the loss based on, inter alia, the water exclusion,
whereupon plaintiff commenced this breach of contract action seeking a
money judgment. According to plaintiff, defendants breached their
obligation to provide coverage for losses caused by the broken water
main to the full limits of the policy. Supreme Court denied
plaintiff’s motion for summary judgment and granted defendants” cross
motion for summary judgment dismissing the complaint. We affirm.

“ “Where[, as here,] the provisions of an insurance contract are
clear and unambiguous, they must be enforced as written” ” (Oot v Home
Ins. Co. of Ind., 244 AD2d 62, 66). Affording the unambiguous terms
in the iInstant insurance contract their plain and ordinary meaning
(see White v Continental Cas. Co., 9 NY3d 264, 267), we conclude that
defendants established their entitlement to judgment as a matter of
law by establishing that the policy does not provide coverage for the
loss herein (see generally Zuckerman v City of New York, 49 Ny2d 557,
562). Plaintiff’s contention that the water exclusion is inapplicable
because it excludes only sewer backups or overflows is misplaced.
Pursuant to the terms of the exclusion, there plainly iIs no coverage
for loss stemming from “water that backs up or overflows through a
sewer,” Irrespective of any other concurrent or subsequent
contributing cause or event.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Erie County (Diane Y.
Devlin, J.), entered February 27, 2009 in a dental malpractice action.
The order denied the motion of defendants to dismiss the complaint.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Opinion by GREeN, J.: The public policy of this State favors the
resolution of disputes through arbitration and other alternatives to
litigation (see Matter of Nationwide Gen. Ins. Co. v Investors Ins.
Co. of Am., 37 NY2d 91, 95; Ferguson Elec. Co. v Kendal at Ithaca, 274
AD2d 890, 891). Parties who elect to resolve their disputes through
arbitration may not thereafter litigate claims that were the subject
of arbitration (see Gibeault v Home Ins. Co., 221 AD2d 826, 827).
Indeed, when a dispute has proceeded to arbitration and an award has
been made, a complaint arising from that dispute is subject to
dismissal pursuant to CPLR 3211 (a) (5). However, an arbitration
award may not serve as the foundation of the defense of “arbitration
and award” within the meaning of CPLR 3211 (a) (5) unless that award
is subject to confirmation pursuant to CPLR article 75 (see Nastasi Vv
Artenberg, 130 AD2d 469, 470; Sartiano v Becker, 119 AD2d 656, Iv
dismissed 68 NY2d 806). We conclude that Supreme Court properly
denied defendants” motion to dismiss the complaint pursuant to CPLR
3211 (a) (5) 1nasmuch as the arbitration award at issue is not subject
to confirmation. First, the proceedings did not adhere to the
procedural safeguards of CPLR 7506 protecting the right to counsel of
Wende Marracino (plaintiff) and, second, the award is not a final
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determination of the dispute.
PEER REVIEW AND QUALITY ASSURANCE COMMITTEE PROCEEDINGS

Beginning in 2004 plaintiff was treated by Gary J. Alexander,
D.D.S. (defendant), a dentist specializing iIn prosthodontics.
Defendant performed a full-mouth restoration, which was completed in
February 2007. Following the completion of that procedure, plaintiff
was not satisfied with the outcome and complained of constant pain,
discomfort and other difficulties. In 2008 plaintiff, defendant and
another dentist associated with defendant entered into an ‘“Agreement
to Submit to Peer Review” (Agreement). The Agreement provided, inter
alia, that the dispute would be heard and decided by the Peer Review
Committee of the New York State Dental Association, that the decision
and award of the Peer Review Committee would be binding, and that the
amount of any award to plaintiff would not exceed the fee actually
paid for the treatment under review. As relevant to this appeal, both
plaintiff and defendant agreed to waive their right to sue each other,
except to bring an action to enforce the Agreement or the award of the
Peer Review Committee.

With respect to the right to an attorney, the Agreement provides
that the parties “understand that [they] have the right to have
[their] own attorneys and acknowledge that [they] were given the
opportunity to have [their] attorneys review this Agreement before
signing 1t.” In addition, the parties acknowledged that, before
signing the Agreement, they received and read a pamphlet entitled “A
Guide to Peer Review” (Guide). The Guide advises patients initiating
Peer Review that they are not required to be represented by a lawyer
and that there i1s no questioning or cross-examination, but “[a] lawyer
representing a party to the Peer Review may attend the hearing” along
with others who may be invited to attend as observers. The Guide
further advises that “[s]uch attendees do not participate in the
hearing.”

In May 2008 a hearing was conducted before the Eighth District
Dental Society’s Peer Review and Quality Assurance Committee
(Committee), consisting of three specialists in prosthodontics.
Plaintiff was not represented by an attorney at the hearing but
appeared with her husband, plaintiff Frank Marracino. The Committee
received written submissions from both plaintiff and defendant and
questioned each of them. Plaintiff, however, was not permitted to
question defendant, and her husband was asked to leave when he
objected to the Committee’s procedures. The Committee issued its
decision in June 2008, finding that defendant’s treatment of plaintiff
was appropriate and consistent with the standard of care, and
determining that defendant was therefore entitled to retain the fees
received for that treatment.

Plaintiff exercised her right to take an appeal from the
Committee’s decision to the Council on Peer Review and Quality
Assurance of the New York State Dental Association (Council).
Pursuant to the Agreement and the Guide, the grounds for appeal are
limited to newly discovered “significant” evidence or “a significant
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prejudicial, procedural irregularity that would be likely to affect
the outcome of the case.” The Council determined that
“iInconsistencies between the individual clinical assessments and the
decisions noted in the Committee’s report” constituted such a
“procedural irregularity.” The Council therefore granted the appeal,
set aside the Committee’s decision, and directed the Eighth District
Dental Society to rehear the matter.

For reasons that are not explained i1n the record, the matter was
transferred to the Seventh District Dental Society, which scheduled a
rehearing in Brockport. Prior to the rehearing date, plaintiff wrote
a letter to the Council Chairman objecting to the venue and the
composition of the Seventh District Dental Society’s Peer Review and
Quality Assurance Committee. Upon being advised by the Council
Chairman to raise those objections at the rehearing, plaintiff In turn
advised the Eighth District Dental Society by letter that she was
withdrawing from the Peer Review process. The Chairman of the Seventh
District Dental Society’s Peer Review and Quality Assurance Committee
responded by letter, advising plaintiff that she was no longer iIn
compliance with the Agreement and that, “[a]s a result, the decision
of the Eighth District Dental Society’s Peer Review Committee stands
as final. [Defendant] is therefore entitled to retain the fees for
the treatment provided for [plaintiff].”

On October 31, 2008, the same day on which she notified the
Eighth District Dental Society that she was withdrawing from the Peer
Review process, plaintiff commenced the instant action seeking damages
for injuries allegedly resulting from defendant”s malpractice.
Defendant moved to dismiss the complaint pursuant to CPLR 3211 (a) (5)
based upon the defense of arbitration and award. We conclude that the
court properly denied the motion.

CPLR 7506

“ “[T]his State favors and encourages arbitration as a means of
conserving the time and resources of the courts and the contracting
parties” ” (Matter of Smith Barney Shearson v Sacharow, 91 NY2d 39,
49; see Matter of Kern v Krackow, 309 AD2d 650, 651, Iv denied 1 NY3d
505). Courts, therefore, sparingly interfere with agreements to
arbitrate (see Shah v Monpat Constr., Inc., 65 AD3d 541, 543; Matter
of Miller, 40 AD3d 861, 861-862). Further, in the event that there is
judicial review of an arbitration proceeding, such review is extremely
limited (see Elul Diamonds Co. Ltd. v Z Kor Diamonds, Inc., 50 AD3d
293), as is judicial review of the resulting award (see Mobil Oil
Indonesia v Asamera Oil [Indonesia], 43 NyY2d 276, 281, rearg denied 43
NY2d 846). However, “[p]recisely because arbitration awards are
subject to such judicial deference, 1t Is Imperative that the
integrity of the process, as opposed to the correctness of the
individual decision, be zealously safeguarded” (Matter of Goldfinger v
Lisker, 68 NY2d 225, 231, mot to amend remittitur granted 69 NY2d
729).

In enacting CPLR article 75, the Legislature has established
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procedural requirements to safeguard the integrity of the arbitration
process. CPLR 7506 (c) protects the participants” right to be heard,
present evidence and cross-examine witnesses. Those rights may be
waived by written consent of the parties or by continuing with the
arbitration without objection (see CPLR 7506 [f]; Railworks Corp. v
Villafane Elec. Corp., 6 Misc 3d 301, 306). In addition, CPLR 7506
(d) provides that “[a] party has the right to be represented by an
attorney.” Unlike the rights protected under subdivision (c), “[t]his
right may not be waived” (CPLR 7506 [d]). Failure to adhere to those
procedural safeguards is fatal to the confirmation of an arbitration
award (see Matter of Mikel v Scharf, 85 AD2d 604), and such failure
constitutes a ground for vacating an award (see Landau v
Stracquadaine, 142 Misc 2d 30, 36). We need not address plaintiff’s
contention that the procedural safeguards of 7506 (c) were neither
adhered to nor properly waived, because we conclude that plaintiff’s
unwaivable right to be represented by an attorney was violated. Based
on that violation, any award is not capable of confirmation and thus
may not constitute the foundation of a defense of arbitration and
award pursuant to CPLR 3211 (a) (5) (see Volpe v Cortes, 16 AD3d 675,
676; Nastasi, 130 AD2d at 470; Sartiano, 119 AD2d 656).

The Peer Review agreements at issue in Volpe, Nastasi and
Sartiano expressly precluded the parties to the agreements from being
represented by an attorney, and the courts in those cases concluded
that such agreements were contrary to the mandatory terms of CPLR 7506
(d). The Agreement in the instant case, on the other hand, expressly
provides that the parties “understand that [they] have the right to
have [their] own attorneys and acknowledge that [they] were given the
opportunity to have [their] attorneys review this Agreement before
signing 1t.” We conclude, however, that the Agreement does not
satisfy the mandatory terms set forth in CPLR 7506 (d) and, as a
consequence, plaintiff was denied her unwaivable right to counsel
during the proceedings. We agree with plaintiff that the “right to
have . . . [an] attorney” under the Agreement and the “right to be
represented by an attorney” pursuant to CPLR 7506 (d) are not
equivalent, and that the distinction involves far more than semantics.
The right to have an attorney, as explained by the Guide, means only
that, In addition to reviewing the Agreement, a party’s attorney may
attend the hearing as an observer, but may not ask questions or
otherwise participate In the hearing. As provided in the statute,
however, the right to be represented by an attorney “bespeaks
meaningful participation-the right of counsel to speak, to object, to
argue and to advocate on behalf of a client before the panel as the
case 1s being presented by the opposing side. The right to counsel
becomes meaningless 1Tt counsel Is consigned to quiet attendance as a
mere observer at the proceedings” (Matter of Coty Inc. v Anchor
Constr., Inc., 2003 NY Slip Op 50013[U], affd 7 AD3d 438; see Mikel,
85 AD2d 604). Thus, the arbitration proceeding did not comply with
the requirement of CPLR 7506 (d), the award is not subject to
confirmation, and the complaint survives defendant’s motion pursuant
to CPLR 3211 (a) (5)

NO FINAL AWARD
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As a further ground for affirmance, we conclude that the award
allegedly supporting defendant’s motion to dismiss is not a final

award subject to confirmation. “Generally, the award is the
arbitrators’ decision and final determination upon the matters
submitted . . . and must be coextensive with the submission” (Mobil

Oil Indonesia, 43 NY2d at 281). Here, the Committee made a
determination that defendant’s treatment of plaintiff was appropriate
and consistent with the standard of care, and that defendant therefore
was entitled to retain his fees for that treatment. That
determination, however, was set aside on appeal. Thus, at that stage,
there was no “final and definite award” resolving the matter submitted
for arbitration (CPLR 7511 [b] [1] [i1i]; see Papapietro v Pollack &
Kotler, 9 AD3d 419; Matter of Town of Southampton v Patrolman’s
Benevolent Assn. of Southampton Town, Inc., 8 AD3d 580; Matter of
Adelstein v Thomas J. Manzo, Inc., 61 AD2d 933). *“An award is not
final and definite when either it leaves the parties unable to
determine their rights and obligations[,] - - . it does not resolve
the controversy submitted, or . . . it creates a new controversy”
(Matter of Civil Serv. Empls. Assn. v County of Nassau, 305 AD2d 498,
498 [internal quotation marks omitted]). Plaintiff’s successful
appeal placed the parties at the beginning of the arbitration process,
with the controversy unresolved. Following plaintiff’s decision to
withdraw from the Peer Review process, the Chairman of the Seventh
District Dental Society’s Peer Review and Quality Assurance Committee
essentially reinstated the Committee’s determination. Neither
defendants nor the New York State Dental Association, as amicus
curiae, however, identify the source of the Chairman’s authority to
reinstate a determination that was set aside pursuant to the Agreement
and the Guide based on “procedural irregularities.” Defendants’
remedy, 1f any, was to seek a judicial determination whether plaintiff
was in violation of the Agreement when she withdrew from the Peer
Review process and refused to continue with the rehearing (see
generally Matter of Bullard v Grace Co., 240 NY 388, 397). In any
event, we conclude that the defense of arbitration and award is not
available here because, although there was an arbitration proceeding,
there was no award (see Langemyr v Campbell, 23 AD2d 371, 373-374).

Accordingly, we conclude that the order should be affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (NANCY A. GILLIGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A.
Keenan, J.), rendered July 6, 2006. The judgment convicted defendant,
upon a jury verdict, of robbery in the first degree, burglary in the
second degree and criminal possession of a controlled substance in the
seventh degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law, that part of the motion seeking to
suppress showup identification testimony is granted and the matter is
remitted to Monroe County Court for further proceedings in accordance
with the following Memorandum: On appeal from a judgment convicting
him, following a jury trial, of robbery in the first degree (Penal Law
§ 160.15 [4]), burglary in the second degree (8 140.25 [1] [d]) and
criminal possession of a controlled substance in the seventh degree (8§
220.03), defendant contends that County Court erred in denying that
part of his omnibus motion seeking to suppress showup identification
testimony. We agree. Here, the evidence adduced at the Wade hearing
established that the incident occurred at approximately 7:25 A_.Mm. and
that the showup was conducted at approximately 9:30 p.M., several
miles away from the scene of the incident and after defendant had been
placed under arrest and drugs were found on his possession.

It 1s well settled that showup 1dentifications are generally
disfavored because they are inherently suggestive by nature, but they
nevertheless are not “presumptively infirm” (People v Duuvon, 77 NY2d
541, 543; see People v Ortiz, 90 NY2d 533, 537). Showup
identifications must be conducted “prompt[ly]” following the
defendant’s arrest and they must occur “at or near the crime scene”
(Duuvon, 77 NY2d at 544). In determining whether the showup
identification is conducted in adequate temporal and geographic
proximity to the crime, courts must consider the specific facts and
circumstances of each case (see i1d. at 543; see also People v Johnson,
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81 NY2d 828, 831). Here, we conclude that the showup was in fact
infirm, in view of the facts and circumstances of this case. Because
the witness who identified defendant at the showup identification
procedure did not testify at the Wade hearing, “the People did not
establish that [the] witness had an independent basis for [his]
in-court identification of defendant” (People v Hill, 53 AD3d 1151,
1151), and ““there i1s no evidence upon which this Court can base such a
determination” (People v Walker, 198 AD2d 826, 828). Defendant
therefore is entitled to a new Wade hearing on that issue (see Hill,
53 AD3d 1151; Walker, 198 AD2d at 828; see generally People v Burts,
78 NY2d 20, 23). We therefore reverse the judgment, grant that part
of defendant’s omnibus motion seeking to suppress showup
identification testimony and remit the matter to County Court for a
new Wade hearing on the issue whether the witness has an independent
basis for his in-court identification of defendant and a new trial on
counts one, two and three of the indictment, it the People are so
advised.

We have reviewed defendant’s remaining contentions and conclude
they are without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

MICHAEL J. LAYOU, DEFENDANT-APPELLANT.

MARCEL J. LAJOY, ALBANY, FOR DEFENDANT-APPELLANT.
MICHAEL J. LAYOU, DEFENDANT-APPELLANT PRO SE.

DONALD H. DODD, DISTRICT ATTORNEY, OSWEGO (MICHAEL G. CIANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oswego County Court (Walter W.
Hafner, Jr., J.), rendered February 2, 2009. The judgment convicted
defendant, upon a jury verdict, of criminal possession of a controlled
substance iIn the seventh degree, obstructing governmental
administration in the second degree, and resisting arrest.

It is hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law, those parts of the motion seeking to
suppress tangible property and statements are granted, the indictment
is dismissed, and the matter is remitted to Oswego County Court for
proceedings pursuant to CPL 470.45.

Memorandum: Defendant appeals from a judgment convicting him,
upon a jury verdict, of criminal possession of a controlled substance
in the seventh degree (Penal Law 8§ 220.03), obstructing governmental
administration in the second degree (8 195.05), and resisting arrest
(8 205.30). We agree with the contention of defendant in his main
brief that County Court erred in admitting in evidence the cocaine
found on defendant’s person and at the scene based on deficiencies in
the chain of custody. Although “[g]aps 1n the chain of custody may be
excused when circumstances provide reasonable assurances of the
identity and unchanged condition of the evidence” (People v Hawkins,
11 NY3d 484, 494), here the People failed to establish either a
complete chain of custody or circumstances providing the requisite
reasonable assurances of the identity and unchanged condition of the
evidence in question (see People v Childs, 29 AD3d 709, 710, 0lv denied
7 NY3d 787; People v Steiner, 148 AD2d 980, 981). The arresting
officer testified at trial that he transported the drugs from the
scene of defendant’s arrest to the police station, where he placed the
cocaine on a table in a room and left i1t there. He further testified
that, almost a month later, he transported the drugs from the station
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to the crime laboratory for analysis. The arresting officer had no
personal knowledge of the location of the drugs during the intervening
time period, although he believed that they had been secured in the
evidence room by another officer. That other officer did not testify
at trial, however, and no other witness testified that he or she had
secured the drugs in the evidence room after defendant’s arrest or
retrieved the drugs from the evidence room before they were taken by
the arresting officer to the crime laboratory for testing
approximately one month later. Thus, the trial testimony provides no
assurances that the drugs seized from defendant were those analyzed at
the crime laboratory (see People v Gamble, 94 AD2d 960, lv denied 60
NY2d 590; cf. People v Caldwell, 221 AD2d 972, Iv denied 87 NY2d 920).
We further note that there were significant weight discrepancies
between the drugs seized from defendant and the drugs analyzed at the
crime laboratory, and the People’s witnesses failed to offer any
reasonable explanation for the discrepancies.

In any event, we further conclude that the court erred in
refusing to suppress the tangible property seized, i.e., the cocaine,
and defendant’s statements to the police. As defendant contends iIn
his pro se supplemental brief, suppression was warranted because the
police lacked reasonable suspicion to justify the initial seizure of
his vehicle. Here, a police officer effectively seized defendant’s
vehicle when he pulled into the parking lot behind defendant’s vehicle
in such a manner as to prevent defendant from driving away (see People
v Solano, 46 AD3d 1223, 1225, lv denied 10 NY3d 817; People v
Nicodemus, 247 AD2d 833, 835, Iv denied 92 NY2d 858; cf. People v
Ocasio, 85 NY2d 982, 984-985; People v Black, 59 AD3d 1050, 1051, Iv
denied 12 NY3d 851). Defendant’s presence in a vehicle at 3:40 A.wm.
in a parking lot located in the general vicinity of a burglary that
the police were investigating did not provide the police with
reasonable suspicion that defendant had committed, was committing, or
was about to commit a crime (see People v May, 81 NY2d 725, 727-728).
It is well settled that “innocuous behavior alone will not generate a
founded or reasonable suspicion that a crime is at hand” (People v De
Bour, 40 NY2d 210, 216). In this case, the arresting officer did not
observe any conduct indicative of criminal activity at the time he
seized the vehicle, the complainant who had reported the burglary did
not mention that the burglars fled in a vehicle, and the officer had
no other information tending to connect defendant or the occupant of
his vehicle with the reported burglary (see Nicodemus, 247 AD2d at
835; see generally People v Taylor, 31 AD3d 1141, 1142). Thus, even
iT there had been a sufficient chain of custody, we nevertheless
conclude that the judgment must be reversed in i1ts entirety, including
those parts convicting defendant of resisting arrest and obstructing
governmental administration (see Matter of Marlon H., 54 AD3d 341;
People v Lupinacci, 191 AD2d 589), inasmuch as the police acted
without the requisite reasonable suspicion to justify the initial
seizure of defendant’s vehicle.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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IN THE MATTER OF CHRISTOPHER T.,

RESPONDENT-APPELLANT.

———————————————————————————————— MEMORANDUM AND ORDER
MONROE COUNTY ATTORNEY,

PETITIONER-RESPONDENT .

CHARLES PLOVANICH, LAW GUARDIAN, ROCHESTER, FOR RESPONDENT-APPELLANT.

DANIEL M. DELAUS, JR., COUNTY ATTORNEY, ROCHESTER (KELLY GORMLEY
BARTUS OF COUNSEL), FOR PETITIONER-RESPONDENT .

Appeal from an order of the Family Court, Monroe County (Joseph
G. Nesser, J.), entered June 6, 2008 iIn a proceeding pursuant to
Family Court Act article 3. The order adjudicated respondent to be a
juvenile delinquent and placed him in the custody of the New York
State Office of Children and Family Services for a period of 18
months.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Respondent appeals from an order adjudicating him to
be a juvenile delinquent based on findings that he committed acts
that, 1T committed by an adult, would constitute the crimes of rape in
the second degree (Penal Law 8 130.30 [2]) and criminal sexual act iIn
the second degree (8 130.45 [2])- Respondent was 15 years old and
thus was tried in County Court as a juvenile offender (see CPL 1.20
[42] [2])., based upon the indicted crimes of rape in the Ffirst degree
(Penal Law 8§ 130.35 [1]) and criminal sexual act in the first degree
(8 130.50 [1])- Following a jury trial, he was acquitted of those
crimes and was found guilty of the crimes of rape iIn the second degree
(8 130.30 [2]) and criminal sexual act in the second degree (8 130.45
[2])- Because respondent was not criminally responsible for the
crimes of which he was convicted by reason of infancy, County Court
ordered that “the verdict be deemed vacated and replaced by a juvenile
delinquency fact determination” (CPL 310.85 [3]; see also Family Ct
Act 8 342.2 [3]; & 346.1). In accordance with CPL 310.85 (3), County
Court directed that the action be removed to Family Court for
disposition.

Contrary to respondent’s contention, the evidence is legally
sufficient to establish that the victim lacked the mental capacity to
consent to sexual relations (see People v Dixon, 66 AD2d 971, 972; see
generally People v Cratsley, 86 NY2d 81, 86-88; People v Easley, 42
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NY2d 50, 55-57), and we conclude that respondent failed to establish
by a preponderance of the evidence that he was unaware of the victim’s
mental disability (see Penal Law 8 25.00 [2]; § 130.10 [1]). Further,
there was sufficient evidence to corroborate the victim’s testimony
pursuant to Penal Law 8 130.16, inasmuch as the testimony of
respondent established that he attempted “to engage the victim in
sexual intercourse[ or] oral sexual conduct” at the time and place of
the alleged incident. Viewing the evidence in light of the elements
of the crimes as charged to the jury (see People v Danielson, 9 NY3d
342, 349), we reject respondent’s further contention that the verdict
iIs against the weight of the evidence inasmuch as “resolution of
issues of credibility, as well as the weight to be accorded the
evidence presented, are primarily gquestions to be determined by the
finder of fact, [who observed] and heard the witnesses” (Matter of
Stephen C., 28 AD3d 656, 656; see also People v Young, 55 AD3d 1234,
1235-1236, lv denied 11 NY3d 901).

We also reject the contention of respondent that the court abused
its discretion in placing him in the custody of the New York State
Office of Children and Family Services for a period of 18 months. “In
determining an appropriate order [of disposition], the court shall
consider the needs and best interests of the respondent as well as the
need for protection of the community” (Family Ct Act § 352.2 [2] [al;
see Matter of Charles A., 234 AD2d 1003). The court is not required,
however, “to actually try the lowest form of intervention, have it
fail, and then try each succeeding level of intervention before
ordering . . . placement” (Matter of Jason W., 207 AD2d 495, 496
[internal quotation marks omitted]). The record establishes that,
although he had some success with electronic monitoring, respondent
also had a record of infractions while in detention and failed to take
responsibility for his actions. Thus, we conclude that the court
“carefully considered the less-restrictive alternatives to the
[respondent”s] placement, and properly balanced the needs of the
[respondent] and the need for the protection of the community” (Matter
of Rudolph S., 13 AD3d 459, 460). We have reviewed respondent’s
remaining contention and conclude that it is without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PYRAMID BROKERAGE COMPANY, INC., PLAINTIFF,
\ MEMORANDUM AND ORDER

ZURICH AMERICAN INSURANCE COMPANY,
ET AL., DEFENDANTS.

(ACTION NO. 1.)

PYRAMID BROKERAGE COMPANY, INC.,

PLAINT IFF-APPELLANT-RESPONDENT,

\Y

COMFORT SYSTEMS USA, INC., ABJ FIRE
PROTECTION CO., INC., WOODCOCK & ARMANI
MECHANICAL CONTRACTORS, FORMERLY KNOWN AS
ARMANI MECHANICAL AND WOODCOCK &
ASSOCIATES, INC.,
DEFENDANTS-RESPONDENTS-APPELLANTS.
(ACTION NO. 2.)

HANCOCK & ESTABROOK, LLP, SYRACUSE (ALAN J. PIERCE OF COUNSEL), FOR
PLAINTIFF-APPELLANT-RESPONDENT .

TREVETT CRISTO SALZER & ANDOLINA P.C., ROCHESTER (VALERIE L. BARBIC OF
COUNSEL), FOR DEFENDANTS-RESPONDENTS-APPELLANTS.

Appeal and cross appeal from an order of the Supreme Court,
Onondaga County (Brian F. DeJoseph, J.), entered February 18, 2009.
The order, among other things, granted in part defendants” cross
motion for summary judgment in action No. 2.

It 1s hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying that part of the cross
motion seeking summary judgment dismissing the fourth cause of action
in action No. 2 and reinstating that cause of action and as modified
the order i1s affirmed without costs.

Memorandum: Pyramid Brokerage Company, Inc., the plaintiff in
both actions, commenced action No. 1 seeking a declaration that
defendant Zurich American Insurance Company (Zurich) was obligated to
defend and indemnify i1t in the underlying Labor Law action (White v
General Motors Corp., 38 AD3d 1193), which was commenced by an
employee of Woodcock & Armani Mechanical Contractors, formerly known
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as Armani Mechanical and Woodcock & Associates, Inc. (Woodcock), a
defendant in action No. 2. Plaintiff thereafter commenced action No.
2 against defendant Comfort Systems USA, Inc. (Comfort) and its
related business entities, including Woodcock (collectively,
defendants), asserting causes of action for, inter alia, breach of
contract, negligent misrepresentation and intentional
misrepresentation. While action No. 2 was pending, Supreme Court
declared in action No. 1 that plaintiff was not an insured under the
Zurich policy and that Zurich had no duty to defend or indemnify
plaintiff in the underlying action. This appeal by plaintiff and
cross appeal by defendants concerns only action No. 2.

We conclude that the court properly denied those parts of
plaintiff’s motion and defendants” cross motion seeking summary
judgment on the breach of contract cause of action inasmuch as there
iIs an issue of fact whether defendants orally agreed to name plaintiff
as an additional insured under its general liability policy. The
record contains an affidavit and the deposition testimony of
plaintiff’s site project manager. He asserts therein that defendants”
representatives informed him that Comfort and its related business
entities operated as one company, with a single general liability
insurance policy, and that they orally agreed to name plaintiff as an
additional insured with respect to all work performed by the related
entities, including Woodcock. The record also contains, however,
deposition testimony of defendants” employees denying knowledge of the
existence of an oral agreement as well as documentation from the
project that does not reflect any requests or agreements to procure
insurance naming plaintiff as an additional iInsured with respect to
the work performed by Woodcock. We thus conclude on the record before
us that there is an issue of fact with respect to the existence of an
oral agreement, rendering summary judgment on the breach of contract
cause of action inappropriate (see Repka v Arctic Cat, Inc., 20 AD3d
916, 918-919; see generally Zuckerman v City of New York, 49 NY2d 557,
562).

We agree with plaintiff, however, that the court erred iIn
granting that part of the cross motion seeking summary judgment
dismissing the intentional misrepresentation cause of action, and we
therefore modify the order accordingly. Contrary to defendants’
contention, that cause of action sounds in fraud (see New York Univ. v
Continental Ins. Co., 87 NY2d 308, 318) and, accordingly, is governed
by the six-year statute of limitations set forth in CPLR 213 (8) (see
Old Republic Ins. Co. v Hansa World Cargo Serv., Inc., 51 F Supp 2d
457, 470; see also Fandy Corp. v Lung-Fong Chen, 262 AD2d 352). Here,
plaintiff learned of defendants” alleged misrepresentation no earlier
than January 2003, when Zurich disclaimed coverage on the ground that
plaintiff was not named as an additional insured under the policy.
Thus, action No. 2, which was commenced in September 2005, is not
barred by the statute of limitations. We further note that plaintiff
does not contend in its brief that the court erred in granting that
part of defendants” cross motion seeking summary judgment dismissing
the cause of action for negligent misrepresentation, and we therefore
deem abandoned any issues with respect thereto (see Ciesinski v Town
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of Aurora, 202 AD2d 984).

Finally, we reject defendants” contention that the court exceeded
the scope of plaintiff’s motion by concluding as a matter of law that,
iT an oral agreement existed, defendants breached that agreement and
that plaintiff was damaged thereby. Plaintiff moved for summary
judgment on the second through fourth causes of action, and sought
“all damages” resulting from defendants” failure to name it as an
additional insured under the general liability policy. Plaintiff also
submitted the affidavit of its president setting forth the damages
incurred by plaintiff. Neither i1n opposition to the motion nor iIn
support of their cross motion did defendants address the alleged
breach of contract in the event that an oral agreement was made, and
they also did not address the specified damages. We thus conclude
that the court properly determined that there were no remaining Issues
of fact In the event that there was an oral agreement (see CPLR 3212
[e]; see also Levey v Saphier, 74 AD2d 918, 919).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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FITCH STREET PROPERTIES, LLC,
RESPONDENT-RESPONDENT .

RORY A. MCMAHON, CORPORATION COUNSEL, SYRACUSE (THOMAS R. BABILON OF
COUNSEL), FOR PETITIONER-APPELLANT.

Appeal from a judgment (denominated order) of the Supreme Court,
Onondaga County (James P. Murphy, J.), entered November 5, 2008 in a
proceeding pursuant to CPLR article 78. The judgment denied that part
of the petition seeking to compel respondent to correct specified
violations of petitioner’s Property Conservation Code and specified
violations of the Multiple Residence Law.

It is hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law without costs, the petition iIs granted
in 1ts entirety and respondent is directed to correct the violations
of Property Conservation Code (Revised General Ordinances of City of
Syracuse) 8 27-33 (e) (1), (2); 8 27-42 (a); and § 27-45 (a) - (¢) and
the violations of Multiple Residence Law 88 30, 31, 52, and 58 at the
premises located at 256 Fitch Street iIn the City of Syracuse
forthwith.

Memorandum: Petitioner appeals from a judgment pursuant to CPLR
article 78 denying that part of i1ts petition seeking to compel
respondent to correct specified violations of petitioner’s Property
Conservation Code (Code) as well as specified violations of the
Multiple Residence Law on property owned by respondent. Respondent
did not file an answer or otherwise appear iIn this proceeding.
Supreme Court granted that part of the petition seeking a money
judgment for civil penalties in accordance with the Code but
thereafter refused to compel respondent to correct the violations on
the ground that the election of remedies doctrine precluded such
relief. We conclude that the court erred in relying on that doctrine.
The doctrine “is only applicable when the choice which has been
exercised proceeds upon a claim that is irreconcilable with another
right . . . Put in other words, the cause of action pursued cannot be
so inconsistent with an alternative cause of action as to be
irreconcilable” (Matter of Peterson v Bane, 194 AD2d 1001, 1002).
Here, “[b]Joth remedies were proper and neither was inconsistent or
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irreconcilable with the other” (id. at 1003; see generally Judnick
Realty Corp. v 32 W. 32nd St. Corp., 61 NY2d 819, 823; Camperlino &
Fatti Bldrs. v Dimovich Constr. Corp, 175 AD2d 595, lv dismissed 79
NY2d 851). General City Law 8 20 (22) expressly provides in relevant
part that a City has the authority “to maintain an action or special
proceeding in a court of competent jurisdiction to compel compliance
with . . . any . . . ordinance or local law, notwithstanding that a
penalty, forfeiture and/or imprisonment may have been provided to
punish violations thereof” (emphasis added). Thus, the civil
penalties did not relieve respondent of its obligation to correct the

violations.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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IN THE MATTER OF NIAGARA FRONTIER
TRANSPORTATION AUTHORITY,
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\ MEMORANDUM AND ORDER
NIAGARA FRONTIER TRANSPORTATION AUTHORITY

SUPERIOR OFFICERS ASSOCIATION,
RESPONDENT-APPELLANT .

BARTLO, HETTLER & WEISS, KENMORE (PAUL D. WEISS OF COUNSEL), FOR
RESPONDENT-APPELLANT .

DAVID M. GREGORY, BUFFALO (WAYNE R. GRADL OF COUNSEL), FOR
PETITIONER-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Donna M.
Siwek, J.), entered June 12, 2009 in a proceeding pursuant to CPLR
article 75. The order granted the petition to stay arbitration and
denied respondent’s cross petition to compel arbitration.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the petition is denied,
and the cross petition is granted.

Memorandum: Respondent appeals from an order granting
petitioner’s CPLR article 75 petition for a permanent stay of
arbitration and denying respondent”s cross petition to compel
arbitration. We reverse.

Respondent, which represents employees holding the position of
captain with petitioner, demanded arbitration concerning the promotion
of a firefighter to acting captain to cover an alleged vacancy iIn the
position of captain. The sole question presented on this appeal is
whether the parties have ‘“agreed to arbitrate the dispute at issue”
pursuant to their collective bargaining agreement (CBA) (Matter of
City of Johnstown [Johnstown Police Benevolent Assn.], 99 NY2d 273,
278; see Matter of Town of Cheektowaga [Cheektowaga Police Club,
Inc.], 59 AD3d 993, 994; Matter of City of Watertown v Watertown
Firefighters, Local 191, 6 AD3d 1095). Our review of that question is
limited to the language of the grievance and the demand for
arbitration, as well as to the reasonable inferences that may be drawn
therefrom (see generally Matter of Board of Educ. of Schenectady City
School Dist. [Schenectady Fedn. of Teachers], 61 AD3d 1175; Matter of
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City of Ithaca [Civil Serv. Empls. Assn., Inc.], 25 AD3d 859, 860-861,
Iv denied 6 NY3d 712; Matter of Smith v Andrews, 122 AD2d 310, 313-
314, 1lv denied 69 NY2d 604).

“Where, as here, there is a broad arbitration clause and a
“reasonable relationship” between the subject matter of the dispute
and the general subject matter of the parties’ [CBA], the court
“should rule the matter arbitrable, and the arbitrator will then make
a more exacting interpretation of the precise scope of the substantive
provisions of the [CBA], and whether the subject matter of the dispute
fits within them” ” (Matter of Van Scoy [Holder], 265 AD2d 806,
807-808, quoting Matter of Board of Educ. of Watertown City School
Dist. [Watertown Educ. Assn.], 93 NY2d 132, 143; see Town of
Cheektowaga, 59 AD3d at 994).

Petitioner’s reliance on Matter of City of Binghamton (Binghamton
Firefighters, Local 729, AFL-CI0) (20 AD3d 859) is misplaced. That
case involved a reduction in staffing from 26 to 24 fTirefighters per
weekday shift, which was alleged to violate the parties” CBA (id. at
859). The CBA iIn that case, however, did not “even implicitly
require[] petitioner to maintain any specific staffing level or
describe[] how staffing levels [were] to be determined” (id. at 860).
The Third Department accordingly held that the dispute was not
reasonably related to the general subject matter of the parties” CBA
and that the petitioner’s application to stay arbitration was properly
granted (id.). Here, respondent did not allege a reduction in
workforce or that petitioner was required to maintain a specific
staffing level. Rather, respondent contended that petitioner violated
a CBA provision governing overtime distribution by promoting a
firefighter to cover a vacant captain position. The specific
provision of the CBA at issue permits petitioner to ‘“assign”
bargaining unit firefighters to a captain’s position only i1f all
captains are ‘“unavailable.” We conclude that the dispute 1is
arbitrable inasmuch as the alleged “promotion” may be deemed to
constitute an “assign[ment],” thus obligating petitioner to determine
the availability of the existing captains and to offer them overtime
before making that assignment. Those i1ssues should be resolved by an
arbitrator (see Town of Cheektowaga, 59 AD3d at 994; Matter of Board
of Trustees of Cayuga County Community Coll. [Cayuga County Community
Coll. Faculty Assn.], 299 AD2d 907; Van Scoy, 265 AD2d at 807-808).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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MATTHEW S. GROTH, DEFENDANT-APPELLANT.

EASTON THOMPSON KASPEREK SHIFFRIN LLP, ROCHESTER (BRIAN SHIFFRIN OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (STEPHEN X. O’BRIEN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Frank P.
Geraci, Jr., J.), rendered September 5, 2008. The judgment convicted
defendant, upon a jury verdict, of reckless assault of a child and
assault In the third degree.

It is hereby ORDERED that the judgment so appealed from is
reversed on the facts, the indictment is dismissed and the matter is
remitted to Monroe County Court for proceedings pursuant to CPL
470.45.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of reckless assault of a child (Penal Law § 120.02
[1]) and assault in the third degree (8 120.00 [2])- Viewing the
evidence in light of the elements of the crimes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), we agree with defendant
that the verdict i1s against the weight of the evidence (see generally
People v Bleakley, 69 NY2d 490, 495). Where, as here, a different
finding from that reached by the jury would not have been
unreasonable, we must “ “weigh the relative probative force of
conflicting testimony and the relative strength of conflicting
inferences that may be drawn from the testimony” ” and, because we
find that the jury failed to give the evidence the weight 1t should be
accorded, we set aside the verdict (id.).

The evidence presented at trial establishes that defendant’s 2Y%-
month-old baby was taken to the hospital, where he was found to have
bleeding in the brain and in the eyes as well as two fractured ribs.
The weight of the credible evidence and the reasonable inferences that
may be drawn therefrom do not support a finding that defendant caused
injury to the baby. There was evidence that the baby was exhibiting
signs of distress, including having vomited two to three days before
defendant was alleged to have injured him. Contrary to the People’s
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contention, we do not view the statements of defendant to a police
investigator as a confession that he caused the baby’s Injuries. At
most, defendant admitted that he may have set the baby down too hard
on a “pack and play,” but the medical evidence presented at trial does
not establish dropping the baby a foot or two onto a “pack and play”
could have caused the injuries sustained by the baby. Rather, the
medical testimony presented by the People established that a
significant amount of force would be required to cause the baby’s
injuries. In the absence of a confession by defendant to the police,
the single statement by defendant to his girlfriend that he was the
one who hurt the baby does not establish defendant’s guilt. Indeed,
we conclude that the jury engaged in impermissible speculation in
finding defendant guilty, and failed to give the evidence the weight
it should be accorded on the issue whether defendant recklessly caused
physical injury to his baby (Penal Law § 120.00 [2]), or recklessly
caused serious physical injury to his baby’s brain (8 120.02 [1])- We
therefore reverse the judgment, dismiss the indictment and remit the
matter to County Court for proceedings pursuant to CPL 470.45.

All concur except FaAHEY, J., who dissents and votes to affirm in
the following Memorandum: 1 respectfully dissent and would affirm the
judgment. Upon determining that an acquittal would not have been
unreasonable, we must “weigh conflicting testimony, review any
rational inferences that may be drawn from the evidence and evaluate
the strength of such conclusions [and, b]ased on the weight of the
credible evidence, [we must] then decide[] whether the jury was
justified in finding the defendant guilty beyond a reasonable doubt”
(People v Danielson, 9 NY3d 342, 348). Viewing the evidence in light
of the elements of the crimes of reckless assault of a child (Penal
Law 8 120.02 [1]) and assault in the third degree (8 120.00 [2]) as
charged to the jury, | conclude that the jury was justified In finding
defendant guilty of those crimes beyond a reasonable doubt based,
inter alia, on evidence concerning injuries sustained by defendant’s
infant son, including two rib fractures and cranial hemorrhaging. In
addition, the People presented at trial a videotaped police interview
of defendant in which he admitted that he once made a mental note that
he may have set the infant down too hard and that the only logical
explanation for the infant’s iInjuries was the manner in which
defendant set down the infant. At another point during the interview,
defendant rejected the interviewer’s suggestion that the infant’s
mother hurt the infant and, shortly before the conclusion of the
interview, defendant explicitly acknowledged that he hurt the infant
when he set the infant down on a Saturday morning. The indictment
alleged that the infant was injured on a Saturday and, in my view,
defendant’s admissions during the interview were tantamount to a
confession. The aforementioned evidence, coupled with the evidence
that defendant admitted to the infant’s mother that he could not see
the infant because he “was the one that hurt him,” compels the
determination that “the jury was justified in finding the defendant
guilty beyond a reasonable doubt” (Danielson, 9 NY3d at 348).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal, by permission of a Justice of the Appellate Division of
the Supreme Court in the Fourth Judicial Department, from an order of
the Supreme Court, Erie County (Timothy J. Drury, J.), entered
December 12, 2007. The order denied defendant”’s motion pursuant to
CPL 440.10 to vacate the judgment convicting defendant of rape iIn the
first degree (16 counts), sodomy in the first degree (14 counts),
incest (12 counts), sexual abuse iIn the first degree (16 counts),
endangering the welfare of a child (6 counts), and harassment (7
counts).

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law, the motion is granted, the judgment
of conviction is vacated and the matter i1s remitted to Supreme Court,
Erie County, for further proceedings on the indictment.

Memorandum: Defendant appeals from an order denying his motion
pursuant to CPL 440.10 to vacate the judgment convicting him of
multiple counts of sexual offenses that occurred in 1991 (People v
Okongwu, 233 AD2d 841, lv denied 89 NY2d 927). In support of his
motion, defendant contended that he was denied his right to effective
assistance of counsel. We note at the outset that, because defendant
relied solely on the federal standard for ineffective assistance of
counsel as set forth iIn Strickland v Washington (466 US 668, reh
denied 467 US 1267) in support of his motion, Supreme Court properly
applied that standard in this case (see People v Wosu, 55 AD3d 1253,
1254, 1v denied 11 NY3d 931; see also People v McDonald, 1 NY3d 109,
114-115).

The court denied defendant’s motion following a hearing,
concluding that the various omissions by defense counsel were ‘“not
outside the wide range of professionally competent assistance, and, if
they were, there i1s not a reasonable probability that, but for these
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errors, the result of the trial would have been different.” We agree
with defendant that the court erred in denying his motion.

In support of his motion, defendant challenged defense counsel’s
representation on three grounds, each of which was raised by a
codefendant, Louis Eze, in his federal petition for a writ of habeas
corpus (Eze v Senkowski, 321 F3d 110, 119-120). The Second Circuit
Court of Appeals remitted the matter to the District Court for a
hearing to afford Eze’s trial counsel the opportunity to explain
specified acts and omissions. The Second Circuit found that those
purported acts and omissions, if unexplained, would constitute
constitutionally deficient representation and would likely establish a
reasonable probability that, but for the errors, the result of Eze’s
trial would have been different (id. at 136-138). Following the
hearing, the District Court vacated the judgment of conviction against
Eze on the ground that he was denied effective assistance of counsel.

The decision of the Federal District Court applying the federal
standard and determining that Eze received ineffective assistance of
counsel “serve[s] as useful and persuasive authority” (People v Kin
Kan, 78 NY2d 54, 60, rearg denied 78 NY2d 1008), and we afford “great
weight” to the determinations of federal courts on federal
constitutional issues (New York R.T. Corp. v City of New York, 275 NY
258, 265, affd 303 US 573, reh denied 304 US 588). We recognize that
there are some factual distinctions between the case against defendant
and that against Eze, but we conclude that those distinctions do not
justify a different result inasmuch as the purported failures of
defense counsel and trial counsel for Eze, during their joint trial,
are the same.

Both defendant and Eze contended that their attorneys failed to
introduce evidence of a 1988 medical examination of one of the victims
establishing that the physical findings then were the same as those
found during a 1992 examination. That evidence could have nullified
any contention that the physical injuries of that victim resulted from
the abuse alleged in the indictment. At the hearing on defendant’s
CPL 440.10 motion, defense counsel testified that he believed that the
1988 records could have been damaging to his client by causing the
jury to believe that defendant was the perpetrator of sexual abuse
against that victim in 1988. Defense counsel conceded, however, that
the court would have permitted introduction of redacted records to
avoid any negative inferences against defendant. Thus, in our view,
defense counsel failed to “explain[ ] convincingly [that the omission]
result[ed] from a sound trial strategy” (Eze, 321 F3d at 112).

Both defendant and Eze also complained that their attorneys
failed to obtain experts to refute the People’s experts and failed to
introduce evidence to discredit those experts. Defense counsel
admitted that he was the attorney responsible for obtaining experts,
and he contended that he tried to contact between 5 and 10 experts but
was blocked from contact by the experts’ staff. We conclude that
defense counsel’s explanation iIs inadequate. Based on the many
charges and the evidence that there were other possible causes for the
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physical evidence of abuse, there i1s no excuse for such feeble
attempts to contact experts. Defense counsel further testified at the
hearing that, in his opinion, “juries d[idn’t] make decisions based on
expert witnesses, particularly [in] these kinds of cases.” Again, we
conclude that defense counsel’s explanation iIs i1nadequate. Where, as
here, medical evidence is unrefuted, that evidence corroborates a
victim’s testimony.

Finally, defense counsel indicated that he was unfamiliar with
the literature raising doubts about child sexual abuse syndrome
(CSAS), and he admitted that he did not cross-examine the People’s
psychological expert concerning that literature. 1In his view, the
testimony on CSAS was limited to delayed disclosure and inconsistent
statements made by victims, neither of which applied to defendant’s
case. Considering that there were in fact inconsistent statements
involving defendant that were made by the children, we cannot conclude
that defense counsel’s explanation Is convincing.

We thus conclude that defense counsel’s representation “ “fell
below an objective standard of reasonableness” ” (id. at 123, quoting
Strickland, 466 US at 688), and our confidence iIn the outcome of
defendant’s trial therefore i1s undermined. 1In our view, as in Eze,

“ “there i1s a reasonable probability that, but for [defense] counsel’s
unprofessional errors, the result of the proceeding would have been
different” »” (id., quoting Strickland, 466 US at 694). We therefore
reverse the order, grant defendant”s motion, vacate the judgment of
conviction and remit the matter to Supreme Court for further
proceedings on the indictment.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from a judgment of the Erie County Court (Timothy J.
Drury, J.), rendered December 27, 2006. The judgment convicted
defendant, upon a jury verdict, of murder in the first degree (three
counts), murder in the second degree (two counts), attempted murder in
the second degree (two counts) and criminal possession of a weapon iIn
the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him following a
jury trial of, inter alia, three counts of murder in the first degree
(Penal Law 8§ 125.27 [1] [a] [viiil; [b]), and two counts each of
murder i1n the second degree (8 125.25 [1]) and attempted murder in the
second degree (88 110.00, 125.25 [1]), defendant contends that County
Court erred in refusing to sever his trial from that of his
codefendant. We reject that contention.

We note at the outset that, although the court originally granted
defendant’s severance motion, the court thereafter granted the motion
of the People for leave to reargue their opposition to defendant’s
motion and, upon reargument, denied the severance motion. Defendant
contends for the first time on appeal that the People improperly
introduced new evidence in support of their motion for leave to
reargue and thus that the motion was actually one for leave to renew,
pursuant to which the People were required to establish a reasonable
justification for their failure to include the new facts in their
previous opposition to the severance motion. We thus conclude that
defendant’s contention is not preserved for our review (see CPL 470.05
[2])- Defendant also failed to preserve for our review his contention
that the People improperly relied on hearsay in support of their
motion for leave to reargue (see i1d.). We decline to exercise our
power to review those contentions as a matter of discretion iIn the
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interest of justice (see CPL 470.15 [6] [al)-

With respect to the merits, we conclude that the court neither
abused nor improvidently exercised its discretion In denying the
motion for severance (see generally CPL 200.40 [1]; People v Rimmen,
17 AD3d 1078, 1079, lv denied 5 NY3d 768). As we stated in our
decision affirming the judgment convicting the codefendant of the same
crimes (People v Thompson, 59 AD3d 1115, 1115, Iv denied 12 NY3d 852,
860), the court properly concluded that “the core of each defense was
not in irreconcilable conflict with the other” (see People v
Mahboubian, 74 NY2d 174, 183-184; cf. People v Kyser, 26 AD3d 839,
840), and we likewise conclude that there was no violation of
defendant’s rights under Bruton v United States (391 US 123) or
Crawford v Washington (541 US 36). Contrary to defendant’s
contention, the codefendant’s inculpatory statements implicated
defendant only “when linked with other evidence introduced at trial”
and thus severance was not required (People v Dickson, 21 AD3d 646,
647; see People v Bowen, 309 AD2d 600, 601, Iv denied 1 NY3d 358; see
generally Richardson v Marsh, 481 US 200, 207-208).

Even assuming, arguendo, that defendant preserved for our review
his further contention that he was denied his constitutional right to
a speedy trial based on the court’s denial of his severance motion, we
conclude that defendant’s contention lacks merit (see generally People
v Romeo, 12 NY3d 51, 55, cert denied _ US __ , 130 S Ct 63; People v
Taranovich, 37 NY2d 442, 444-445).

Contrary to the contention of defendant, the conviction is
supported by legally sufficient evidence (see generally People v
Bleakley, 69 NY2d 490, 495). In addition, viewing the evidence iIn
light of the elements of the crimes as charged to the jury (see People
v Danielson, 9 NY3d 342, 349), we conclude that the verdict is not
against the weight of the evidence (see generally Bleakley, 69 NY2d at
495). Contrary to the further contention of defendant, a new trial 1is
not warranted based on juror misconduct. When defense counsel alleged
that two jurors were improperly deliberating before the court issued
its final iInstructions, the court then interviewed those jurors (see
People v Castillo, 144 AD2d 376, 377-378, lv denied 73 NY2d 890). We
see no basis to disturb the court’s determination to credit the
jurors” statements denying any improper conduct (see generally People
v Cabrera, 305 AD2d 263, Iv denied 100 NY2d 560). Finally, the
sentence is not unduly harsh or severe.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Erie County (Frank A.
Sedita, Jr., J.), entered June 12, 2009 in a breach of contract
action. The order, insofar as appealed from, denied defendant’s
motion for summary judgment.

It is hereby ORDERED that the order insofar as appealed from is
unanimously reversed on the law without costs, the motion for summary
judgment is granted and the complaint is dismissed.

Memorandum: Plaintiff commenced this action to recover damages
for breach of contract and unjust enrichment, alleging that defendant
was required to pay him for a suggestion submitted to its Employee
Suggestion Program (Program). Defendant appeals from an order that
granted plaintiff’s motion to vacate the prior order granting
defendant’s motion for summary judgment dismissing the complaint. In
addition, Supreme Court set forth in the order on appeal that i1t was
denying the cross motion of defendant for leave to renew and reargue
its prior motion for summary judgment in the event that the court
granted plaintiff’s motion, and the court then reached the merits of
that prior motion and denied 1t. We conclude that the cross motion
was, in effect, only one seeking leave to reargue and that, despite
the statement of the court to the contrary, the court thus actually
granted that part of defendant’s cross motion for leave to reargue
inasmuch as the court reached the merits of the prior motion. Because
the court in effect granted that part of defendant’s cross motion for
leave to reargue, and upon reargument denied defendant’s prior motion,
the order on appeal i1s properly before this Court (see Stevens v
Auburn Mem. Hosp., 286 AD2d 965, 966). We agree with defendant that
the court erred in denying defendant’s motion for summary judgment
upon granting reargument because defendant met its burden on the
motion for summary judgment and plaintiff failed to raise a triable
issue of fact.
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Under the terms of the Program as set forth in the materials
disseminated to defendant’s employees, and as codified in a Local Law
implementing the program, “10% of 1st year cost savings [would be]
awarded to [the] individual or team” that submitted any original
suggestion that provided “Departmental Cost Savings or Process
Improvement” to defendant. Plaintiff submitted a suggestion that
defendant impose a tax on vehicles that use defendant’s road system,
and he sought 10% of the revenues collected by defendant following the
imposition of such a tax. Even assuming, arguendo, that the parties
entered Into an agreement and that plaintiff submitted an original
suggestion pursuant to the Program’s requirements, we conclude that
defendant met i1ts initial burden by establishing as a matter of law
that plaintiff’s suggestion did not generate any savings to defendant
and therefore did not qualify for an award pursuant to the terms of
the Program. Plaintiff’s submissions in opposition to the motion did
not tdentify any cost savings and, indeed, the only basis for the
amount that plaintiff seeks In this action is the revenue collected
pursuant to the tax. Black’s Law Dictionary defines the term “save”
in relevant part as “[t]Jo preserve from danger or loss . . . [t]o lay
up; to hoard . . . [t]Jo lessen or avoid (a cost, resource, etc.)” (id.
at 1461 [9th ed 2009]). Pursuant to that definition, the collection
of an increased amount of funds, by i1tself, does not result iIn savings
to defendant. |Inasmuch as plaintiff 1s unable to 1dentify any savings
that resulted from his suggestion, we conclude that the court erred,
upon reargument, in denying that part of defendant’s prior motion for
summary judgment dismissing the breach of contract cause of action.

We further conclude that the court erred, upon reargument, iIn
denying that part of defendant’s prior motion for summary judgment
dismissing the cause of action for unjust enrichment, 1.e., the quasi
contract cause of action. *“ “Briefly stated, a quasi-contractual
obligation is one imposed by law where there has been no agreement or
expression of assent, by word or act, on the part of either party
involved. The law creates it, regardless of the intention of the
parties, to assure a just and equitable result” ” (Clark-Fitzpatrick,
Inc. v Long Is. R.R. Co., 70 NY2d 382, 388-389, quoting Bradkin v
Leverton, 26 NY2d 192, 196). Where, as here, there is an express
contract governing the rights of the parties, the rights of the
parties are defined by the contract, and thus a quasi contract cause
of action does not lie.

We need not address defendant’s remaining contentions in light of
our determination.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Ontario County
(William F. Kocher, A.J.), entered November 4, 2008. The order
granted the motion of defendant The Harvard Drug Group, L.L.C. to
compel plaintiff to provide it with authorizations compliant with the
Health Insurance Portability and Accountability Act permitting release
of plaintiff’s alcohol treatment records and denied the cross motion
of plaintiff for a protective order.

It 1s hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying the motion without
prejudice and vacating the second ordering paragraph and as modified
the order i1s affirmed without costs.

Memorandum: Plaintiff appeals from an order granting the motion
of The Harvard Drug Group, L.L.C. (defendant) to compel plaintiff to
provide authorizations permitting the release of her alcohol treatment
records and denying plaintiff’s cross motion for a protective order.
Generally, records concerning substance abuse treatment are
confidential and are not subject to disclosure unless certain
requirements are met (see e.g. 42 USC § 290dd-2 [a], [b]; Mental
Hygiene Law 88 22.05, 33.13 [c])- Defendant is correct that, absent
evidence that plaintiff was treated by a facility “conducted,
regulated, or directly or indirectly assisted by any department or
agency of the United States,” the federal statute does not apply (42
USC 8§ 290dd-2 [a]; see United States v Zamora, 408 F Supp 2d 295, 299-
300). We agree with plaintiff, however, that the state law applies
and thus that disclosure by court order is permitted only “upon a
finding by the court that the interests of justice significantly
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outweigh the need for confidentiality” (Mental Hygiene Law 8§ 33.13 [c]
[1]; see § 22.05). Here, the court failed to make the requisite
finding that the iInterests of justice significantly outweighed the
need for confidentiality (see e.g. Matter of Michelle HH., 18 AD3d
1075, 1077-1078; Sohan v Long Is. Coll. Hosp., 282 AD2d 597), and we
conclude that Supreme Court abused its discretion in ordering
plaintiff to provide defendant with authorizations compliant with the
Health Insurance Portability and Accountability Act of 1996 ([HIPAA]
42 USC 8§ 1320d et seqg.) permitting release of her alcohol treatment
records (see generally MS Partnership v Wal-Mart Stores, 273 AD2d
858).

Furthermore, the court erred in failing to recognize a serious
deficiency in defendant’s submissions in support of the motion.
Plaintiff suffers from tardive dyskinesia (TD) and alleges that i1t was
caused by her use of defendant’s medication to treat her
gastroesophageal disease. All of the articles submitted by defendant
link alcohol abuse or dependency to TD only for psychiatric patients
who are concomitantly using antipsychotic or neuroleptic medications.
The record contains no evidence that plaintiff ever used such
medication or, indeed, that she ever suffered from a psychiatric
condition, and thus defendant failed to establish a link between
plaintiff’s alleged alcohol abuse or dependency in the 1990s and
plaintiff’s having developed TD in 2007 (cf. Napoleoni v Union Hosp.
of Bronx, 207 AD2d 660; see generally Manley v New York City Housing
Auth., 190 AD2d 600, 600-601).

Defendant contends that antipsychotic medications are sometimes
used to treat alcoholics suffering from withdrawal and thus that
discovery is warranted because it is possible that plaintiff was
prescribed such antipsychotic medications while being treated for her
alcohol use. That contention is not properly before us, however,
because it is raised for the first time on appeal (see generally CPLR
5501 [a]; Ciesinski v Town of Aurora, 202 AD2d 984, 985). In any
event, the record contains no evidence that plaintiff was ever
prescribed such medication and thus does not support defendant’s
contention.

While the record does not justify the disclosure of the
confidential alcohol treatment records, we agree with defendant that
it should be allowed to provide expert witness affidavits and/or
“medical texts and journals” establishing a link between alcohol abuse
and the development of TD where the person suffering from TD was not a
psychiatric patient being treated with antipsychotic or neuroleptic
medication (Green v City of New York, 281 AD2d 193, 193). We thus
conclude at this juncture that the court properly denied plaintiff’s
cross motion for a protective order, and we modify the order by
denying defendant’s motion without prejudice and vacating the
directive that plaintiff provide defendant with HIPAA compliant
authorizations permitting release of her alcohol treatment records.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from a resentence of the Jefferson County Court (Kim H.
Martusewicz, J.), rendered January 23, 2009. Defendant was
resentenced upon his conviction of, inter alia, burglary in the second
degree (two counts).

It is hereby ORDERED that the resentence so appealed from is
unanimously reversed on the law, the original sentence i1s reinstated
and the matter is remitted to Jefferson County Court for proceedings
pursuant to CPL 470.45.

Memorandum: On a prior appeal (People v Peterkin, 12 AD3d 1026,
Iv denied 4 NY3d 766), we affirmed the judgment convicting defendant
following a jury trial of, inter alia, two counts of burglary in the
second degree (Penal Law § 140.25 [2]). Defendant now appeals from
the resentence imposed on that conviction, contending that County
Court erred in resentencing him to a period of postrelease supervision
after he had been conditionally released from the previously imposed
determinate sentence of iIncarceration. We note, however, that
defendant subsequently was returned to the custody of the Department
of Correctional Services based on a violation of the terms of his
release. For the same reason as that set forth in our decision in

People v Appleby ( AD3d [Mar. 19, 2010]), we agree with
defendant that reversal i1s required (see People v Williams, NY3d
[Feb. 23, 2010]). 1In view of our determination, there is no need

to address defendant’s remaining contention.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Monroe County (Kenneth
R. Fisher, J.), entered April 22, 2009. The order, among other
things, denied defendant’s motion seeking, inter alia, to vacate the
Sheriff’s sale of certain property owned by defendant in the Town of
Penfield following entry of a default judgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action seeking, inter alia,
damages based on defendant’s failure to repay the amount owed on a
business line of credit extended by one of plaintiff’s predecessors in
interest. Following the entry of a default judgment, property owned
by defendant in the Town of Penfield was sold at a Sheriff’s sale
pursuant to an execution against the property. Defendant contends
that Supreme Court erred in denying her motion seeking, inter alia, to
vacate the Sheriff’s sale. We note at the outset that the record
contains a stipulation pursuant to which plaintiff is entitled to
retain the net proceeds from the sale of the property, that defendant
shall refund that amount to the buyer, and that plaintiff thus takes
no position with respect to defendant’s order to show cause.

We reject the contention of defendant that the court erred iIn



-68- 96
CA 09-01413

denying that part of her motion seeking to set aside the sale on the
ground that the Sheriff failed to provide proper notice of the sale.
Although 1t is undisputed that the Sheriff failed to post notice of
the sale in the Town of Penfield in accordance with RPAPL 231 (2) (b),
the fairlure to provide proper notice “is a mere irregularity, not a
jurisdictional defect,” and thus the sale should not be vacated absent
a showing that a substantial right of a party was prejudiced (Marine
Midland Bank v Landsdowne Mgt. Assoc., 193 AD2d 1091, 1092, lv denied
82 NY2d 656; see CPLR 2003; Matrix Fin. Servs. Corp. v McKiernan, 13
AD3d 344, Iv dismissed 4 NY3d 846, 5 NY3d 880). Here, notice of the
sale was published four times iIn the Daily Record, which is circulated
throughout Monroe County, including the Town of Penfield, and a copy
of that publication is available at the Penfield Town Library. In
addition, defendant had ample notice of the sale and, indeed, she had
marketed the property by contacting realtors and had personally
solicited bids. Although defendant submitted affidavits from
individuals stating that they would have bid on the property had they
known of the sale, none of those individuals asserted that he or she
personally checked the Penfield Town Hall for notice of property sales
during the time period in question. Thus, It cannot be said that any
of those individuals would have been aware of the sale even i1f notice
had been posted in accordance with RPAPL 231 (2) (b). Under the
circumstances of this case, we conclude that defendant failed to
demonstrate the requisite prejudice to warrant vacatur of the sale
(see Chase Manhattan Bank v Harris, 2 AD3d 999, 1000, lv dismissed in
part and denied iIn part 2 NY3d 778; Key Corporate Capital, Inc. v
Lindo, 304 AD2d 620).

Defendant further contends that the court erred in denying that
part of her motion seeking to vacate the Sheriff’s sale pursuant to
CPLR 5240 on the ground that the purchase price of the property was
inadequate. Although the property may have been worth far more than
the $70,000 paid at auction by the winning bidder (the assessed full
market value was $147,368), we note that properties sold pursuant to
judicial sales are often sold for substantially below market value
(see generally Guardian Loan Co. v Early, 47 Ny2d 515, 518). 1In any
event, absent fraud, collusion, mistake or misconduct, none of which
has been demonstrated by defendant, “the mere inadequacy of price is
an insufficient reason to [vacate] a sale unless the price Is so
inadequate as to shock the court’s conscience,” which iIs not the case
here (Dime Sav. Bank of N.Y. v Zapala, 255 AD2d 547, 548; see Astoria
Fed. Sav. & Loan Assoc. v Hartridge, 58 AD3d 584; Mortgage Elec.
Registration Sys., Inc. v Schotter, 50 AD3d 983, 985).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

98

CA 09-01762
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, PINE, AND GORSKI, JJ.

ART CAPITAL PARTNERS, LP, ART HOLDINGS, LLC,
KEITH A. BLAKELY, LINDA B. BLAKELY, W. DALE
COMPTON, AS TRUSTEE UNDER THE W. DALE COMPTON
TRUST AGREEMENT DATED MAY 18, 1977, MICHAEL T.
KELLEY, JAMES W. TAKACS, AS TRUSTEE OF THE
EVANS FAMILY TRUST, ROGER STORM, WARBURG,
PINCUS CAPITAL PARTNERS, L.P., JAMES B. ADLER,
HARVEY H. BLAKELY, E. JOHN FINN, ANDREW G.
KNAFEL AND SIDNEY R. KNAFEL, INDIVIDUALLY AND
AS TRUSTEES OF THE DOUGLAS R. KNAFEL TRUST
(1983), DON KOSTER, GEORGE PASHEL, PINPOINT
PARTNERS I, MARY T. SPOHN AND JAMES H. STEINER,
PLAINT IFFS-RESPONDENTS-APPELLANTS,

\ MEMORANDUM AND ORDER

TYCO ACQUISITION CORP. XVIII, NOW KNOWN AS
M/A-COM TECH HOLDINGS, INC., TYCO ELECTRONICS
CORPORATION, TYCO INTERNATIONAL (US) INC.,

TYCO INTERNATIONAL LTD. AND M/A-COM CERAM, INC.,
NOW KNOWN AS M/A-COM, INC.,
DEFENDANTS-APPELLANTS-RESPONDENTS.

PHILLIPS LYTLE LLP, BUFFALO (EDWARD S. BLOOMBERG OF COUNSEL), FOR
DEFENDANTS-APPELLANTS-RESPONDENTS.

ZDARSKY, SAWICKI & AGOSTINELLI LLP, BUFFALO (JOSEPH E. ZDARSKY OF
COUNSEL), FOR PLAINTIFFS-RESPONDENTS-APPELLANTS.

Appeal and cross appeal from an order of the Supreme Court, Erie
County (Joseph G. Makowski, J.), entered December 4, 2008 in an action
for, inter alia, breach of contract. The order, among other things,
denied in part defendants” motion for partial summary judgment and
denied in part plaintiffs” motion for partial summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs, former shareholders of Advanced
Refractory Technologies (ART), commenced this action for, inter alia,
breach of contract as a result of defendants” allegedly 1mproper
refusal to pay out certain funds following a completed corporate
merger. Pursuant to the terms of the Amended and Restated Agreement
and Plan of Merger (Merger Agreement), whereby ART was acquired by
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defendant Tyco Acquisition Corp. XVIII, now known as M/A-Com Tech
Holdings, Inc. (Tyco Acquisition), and the terms of the Holdback
Agreement, Tyco Acquisition was entitled to hold back a certain
portion of the purchase price for ART to protect i1t against the
possibility that the value of ART’s net assets on the closing date of
the merger was lower than the threshold specified In the Merger
Agreement.

Defendants appeal and plaintiffs cross-appeal from an order
denying In part the respective motions of plaintiffs and defendants
and the cross motion of defendants. We affirm. We note at the outset
that defendants contend for the first time on appeal that, pursuant to
the terms of the Merger Agreement, plaintiffs waived the causes of
action asserted in the complaint. “A question of law appearing on the
face of the record may be raised for the first time on appeal if it
could not have been avoided by the opposing [parties] if brought to
[their] attention in a timely manner” (Oram v Capone, 206 AD2d 839,
840), and that i1s the case here. We nevertheless conclude that
defendants” contention is without merit.

We reject the further contention of defendants that Supreme Court
erred In denying that part of their motion for partial summary
judgment dismissing the breach of contract cause of action against all
defendants except Tyco Acquisition, the only defendant that signed the
Merger Agreement. Applying the law of Delaware, as we must in this
case (see generally Sweeney, Cohn, Stahl & Vaccaro v Kane, 6 AD3d 72,
75, lv dismissed 3 NY3d 751), we conclude that there are triable
issues of fact whether Tyco Acquisition is a mere instrumentality or
alter ego of one or all of the remaining defendants (see generally
Wallace ex rel. Cencom Cable Income Partners 11, L.P. v Wood, 752 A2d
1175, 1183-1184 [Del]; Geyer v Ingersoll Publ. Co., 621 A2d 784, 793
[Del]). Contrary to the contention of defendants, the court properly
granted that part of plaintiffs”’ motion for partial summary judgment
dismissing the counterclaims asserted by Tyco Acquisition and
defendants Tyco International Ltd. and M/A-Com Ceram, Inc., now known
as M/A-Com, Inc. To the extent that those counterclaims seek
indemnification, defendants failed to comply with the notice
requirements concerning indemnification set forth in the Merger
Agreement.

We reject the contention of plaintiffs on their cross appeal that
the court erred in granting that part of defendants” motion for
partial summary judgment dismissing the cause of action for fraudulent
inducement. Where, as here, the allegedly fraudulent statements were
“not merely inducements to contract but were actually part of the
express terms of the contract,” a plaintiff must seek relief in a
cause of action for breach of contract (C.B. W. Fin. Corp. v Computer
Consoles, 122 AD2d 10, 12; see Wegman v Dairylea Coop., 50 AD2d 108,
112-113, lv dismissed 38 Ny2d 710, 918). Further, i1t cannot be said
that plaintiffs justifiably relied on the statements in a letter of
intent sent by defendant Tyco Electronics Corporation to ART, which
allegedly contained material misrepresentations (see generally Lama
Holding Co. v Smith Barney, 88 NY2d 413, 421).
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Contrary to the further contention of plaintiffs on their cross
appeal, the court properly granted that part of the cross motion of
defendants seeking to limit plaintiffs” right to a jury trial “to only
those [causes of action], 1If any, that did not arise out of the Merger
Agreement . . . .7 Because plaintiffs are third-party beneficiaries
of the Merger Agreement, they are constrained by the waiver of the
right to a jury trial contained therein (see generally Matter of Union
Indem. Ins. Co. of N.Y., 200 AD2d 99, 108, affd 89 NY2d 94;
Restatement [Second] of Contracts 8§ 309, Comment b).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

101

CA 09-01904
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, PINE, AND GORSKI, JJ.

IN THE MATTER OF KENNETH FRIEND, SR.,
CLAIMANT-RESPONDENT,

\Y MEMORANDUM AND ORDER
TOWN OF WEST SENECA, RESPONDENT,

AND WEST SENECA CENTRAL SCHOOL DISTRICT,
RESPONDENT-APPELLANT .

CONGDON FLAHERTY O?CALLAGHAN REID DONLON TRAVIS & FISHLINGER,
UNITONDALE (GREGORY A. CASCINO OF COUNSEL), FOR RESPONDENT-APPELLANT.

CANTOR, LUKASIK, DOLCE & PANEPINTO, P.C., BUFFALO (SEAN E. COONEY OF
COUNSEL), FOR CLAIMANT-RESPONDENT.

Appeal from an order of the Supreme Court, Erie County (Frank A.
Sedita, Jr., J.), entered April 24, 2009. The order granted the
application of claimant for leave to serve a late notice of claim.

It is hereby ORDERED that the order so appealed from is
unanimously reversed iIn the exercise of discretion without costs and
the application is denied.

Memorandum: Supreme Court improvidently exercised its discretion
in granting claimant’s application for leave to serve a late notice of
claim almost 14 months after the accident in question occurred. In
determining whether to grant such leave, the court must consider,
inter alia, whether the claimant has shown a reasonable excuse for the
delay, whether the municipality had actual knowledge of the facts
surrounding the claim within 90 days of its accrual, and whether the
delay would cause substantial prejudice to the municipality (see
Nationwide Ins. Co. v Village of Alexandria Bay, 299 AD2d 855; see
generally General Municipal Law § 50-e [5]). Here, although claimant
was initially unaware of the severity of his injuries, he did not seek
leave to serve a late notice of claim until eight months after he
underwent surgery, and he failed to offer a reasonable excuse for the
postsurgery delay (see Matter of Jantzen v Half Hollow Hills Cent.
School Dist. No. 5, 56 AD3d 474). Additionally, there is no
indication that respondents had actual notice of the accident, and we
conclude that they were substantially prejudiced by the delay because
they could not promptly obtain witnhess statements and a medical
examination of claimant (see Santana v Western Regional Off-Track
Betting Corp., 2 AD3d 1304, lv denied 2 NY3d 704; Lemma v Off Track
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Betting Corp., 272 AD2d 669, 672).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-00340
PRESENT: SCUDDER, P.J., SMITH, FAHEY, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

DAVID F. TUSZYNSKI, DEFENDANT-APPELLANT.

MATTHEW C. HUG, TROY, FOR DEFENDANT-APPELLANT.

R. MICHAEL TANTILLO, DISTRICT ATTORNEY, CANANDAIGUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Ontario County Court (Thomas M. Van
Strydonck, J.), rendered January 28, 2008. The judgment convicted
defendant, upon a nonjury verdict, of criminal sexual act in the
second degree (40 counts), incest (52 counts), rape in the second
degree (12 counts) and endangering the welfare of a child.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
following a nonjury trial of, inter alia, 40 counts of criminal sexual
act in the second degree (Penal Law § 130.45 [1]). Defendant failed
to preserve for our review his contention that he was denied a fair
trial by prosecutorial misconduct based on the prosecutor’s use at
trial of an audiotape that had been suppressed (see CPL 470.05 [2])-
In any event, that contention is without merit because, “ “[i1]n this
nonjury case, [County Court] is presumed to have considered only
competent evidence iIn reaching the verdict” ” (People v Carney, 41
AD3d 1239, 1240, lv denied 9 NY3d 873). We reject the further
contention of defendant that he was denied effective assistance of
counsel (see generally People v Baldi, 54 NY2d 137, 147; People v
Lewis, 67 AD3d 1396; People v Maryon, 20 AD3d 911, 912-913, lv
denied 5 NY3d 854).

Contrary to the contention of defendant, the court properly
denied that part of his omnibus motion seeking to dismiss the
indictment based on the prosecutor’s references to the audiotape in
the grand jury proceeding. “[T]he submission of some inadmissible
evidence [to the grand jury] will be deemed fatal only when the
remaining evidence is insufficient to sustain the indictment” (People
v Huston, 88 NY2d 400, 409) and, here, the remaining evidence was
legally sufficient to support the indictment. Defendant’s contentions
that the counts of the indictment are duplicitous and that the “vast
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majority” of the counts of the indictment are multiplicitous are not
preserved for our review (see People v Sponburgh, 61 AD3d 1415, lv
denied 12 NY3d 929), and we decline to exercise our power to review
those contentions as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [al)-

We reject defendant’s contention that the conviction is not
supported by legally sufficient evidence (see generally People v
Bleakley, 69 NY2d 490, 495). Viewing the evidence in light of the
elements of the crimes in this nonjury trial (see People v Danielson,
9 NY3d 342, 349), we conclude that the verdict is not against the
weight of the evidence (see generally Bleakley, 69 NY2d at 495).
Finally, we have reviewed defendant’s remaining contention and
conclude that it lacks merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

126

CA 09-01796
PRESENT: SCUDDER, P.J., SMITH, LINDLEY, AND PINE, JJ.

ROBBIE BULLS, AS GRANDPARENT AND LEGAL GUARDIAN
OF KEYON LEE, AN INFANT, PLAINTIFF-APPELLANT,

\ MEMORANDUM AND ORDER

ROBERT MASSARA, JR. AND NICHELLE BULLS,
DEFENDANTS-RESPONDENTS.

CANTOR, LUKASIK, DOLCE & PANEPINTO, P.C., BUFFALO (SEAN E. COONEY OF
COUNSEL), FOR PLAINTIFF-APPELLANT.

LAW OFFICE OF MARY A. BJORK, BUFFALO (MATTHEW T. MURRAY OF COUNSEL),
FOR DEFENDANT-RESPONDENT ROBERT MASSARA, JR.

LAW OFFICES OF DANIEL R. ARCHILLA, BUFFALO (THOMAS D. SEAMAN OF
COUNSEL), FOR DEFENDANT-RESPONDENT NICHELLE BULLS.

Appeal from an order and judgment (one paper) of the Supreme
Court, Erie County (John A. Michalek, J.), entered December 29, 2008
in a personal Injury action. The order and judgment granted the
motion of defendants for summary judgment and dismissed the amended
complaint.

It is hereby ORDERED that the order and judgment so appealed from
is unanimously modified on the law by denying the motion in part and
reinstating the amended complaint against defendant Nichelle Bulls and
as modified the order and judgment is affirmed without costs.

Memorandum: Plaintiff, as grandparent and legal guardian of his
grandson, commenced this action seeking damages for injuries sustained
by his grandson when the vehicle in which the grandson was a
passenger, which was owned and operated by his mother, defendant
Nichelle Bulls, was struck by a vehicle owned and operated by
defendant Robert Massara, Jr. Contrary to plaintiff’s contention, we
conclude that Supreme Court properly granted the motion of Massara for
summary judgment dismissing the amended complaint against him on the
ground that he was not negligent. Massara met his initial burden of
establishing “both that [Bulls’] vehicle “suddenly entered the lane
where [Massara] was operating [his vehicle] in a lawful and prudent
manner and that there was nothing [Massara] could have done to avoid
the collision” ” (Fratangelo v Benson, 294 AD2d 880, 881; see e.g.
Maleski v Lenander, 38 AD3d 1192, lIv denied 9 NY3d 803; Pomietlasz v
Smith, 31 AD3d 1173; Rak v Kossakowski, 24 AD3d 1191). Neither
plaintiff nor Bulls raised a triable issue of fact whether Massara was
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negligent in any respect (cf. Harris v Jackson, 30 AD3d 1027; Cooley v
Urban, 1 AD3d 900).

The record establishes that Bulls joined in Massara’s motion to
the extent that Massara also sought summary judgment dismissing the
amended complaint on the ground that plaintiff’s grandson did not
sustain a serious injury within the meaning of Insurance Law § 5102
(d). We agree with plaintiff that the court erred in granting that
part of the motion with respect to Bulls. Although Massara
established his entitlement to summary judgment dismissing the amended
complaint against him on the ground that he was not negligent, he
failed to meet his iInitial burden of establishing “the absence of a
serious Injury as a matter of law” (McElroy v Sivasubramaniam, 305
AD2d 944, 945). Thus, Bulls likewise is not entitled to summary
judgment dismissing the amended complaint against her to the extent
that she joined in Massara’s motion on that ground. We therefore
modify the order and judgment accordingly. Even assuming, arguendo,
that we may consider the unsworn letter of an independent medical
examiner (IME) who examined plaintiff’s grandson (see generally Grasso
v Angerami, 79 NY2d 813), we conclude that the letter fails to
establish that plaintiff’s grandson did not sustain a serious injury.
The IME noted in his letter that his findings were not objective, and
we thus conclude that the IME’s letter does not establish by the
requisite “qualitative, objective medical proof” that plaintiff’s
grandson did not sustain a serious Injury (Toure v Avis Rent A Car
Sys., 98 NY2d 345, 350). Indeed, the IME documented significant
losses In the range of motion in the cervical spine of plaintiff’s
grandson and, even 1If that finding was based merely on subjective
evidence, we conclude at the very least that the letter of the IME
itself raises a triable issue of fact whether plaintiff’s grandson
sustained a serious Injury. Thus, the burden never shifted to
plaintiff to raise an issue of fact in that respect (see generally
Zuckerman v City of New York, 49 NY2d 557, 562).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-01240
PRESENT: SMITH, J.P., CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

DORIAN FACEN, DEFENDANT-APPELLANT.
(APPEAL NO. 1.)

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M. PREVE OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (M.
William Boller, A.J.), rendered April 18, 2008. The judgment
convicted defendant, upon his plea of guilty, of attempted criminal
sale of a controlled substance in the third degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: In appeal No. 1, defendant appeals from a judgment
convicting him upon his plea of guilty of attempted criminal sale of a
controlled substance in the third degree (Penal Law 8§ 110.00, 220.39
[1]) and, 1n appeal No. 2, he appeals from a judgment convicting him
upon his plea of guilty of attempted assault in the second degree (88
110.00, 120.05 [2])- We reject the contention of defendant in each
appeal that Supreme Court erred iIn adjudicating him a second felony
offender. 1t is well settled that, in the context of a hearing
conducted pursuant to CPL 400.21, the People have the burden of
proving beyond a reasonable doubt the existence of the previous felony
conviction (see People v Harris, 61 NY2d 9, 15) and, once they have
met that burden, “it is then incumbent upon the defendant to allege
and prove the facts underlying [a] claim [by the defendant] that the
conviction was unconstitutionally obtained” (id.; see People v Lewis,
261 AD2d 908, lv denied 93 NY2d 973). Upon our review of the record,
we conclude that defendant failed to establish that the plea giving
rise to the prior felony conviction was unconstitutionally obtained on
the ground that he was not informed of the imposition of postrelease
supervision (see generally People v Catu, 4 NY3d 242).

Contrary to the further contention of defendant in each appeal,
the record establishes that his waiver of the right to appeal was
voluntary, knowing and intelligent (see People v Grimes, 53 AD3d 1055,
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1055-1056, l1v denied 11 NY3d 789). That valid waiver encompasses his
challenge to the severity of the sentence imposed in appeal No. 1 (see
People v Lopez, 6 NY3d 248, 256).

Finally, we note that the certificate of conviction with respect
to appeal No. 1 incorrectly reflects that defendant was convicted of
criminal sale of a controlled substance iIn the third degree under
Penal Law 8§ 220.39 (1), and it must therefore be amended to reflect
that he was convicted of attempted criminal sale of a controlled
substance under Penal Law 88 110.00 and 220.39 (1) (see People v
Martinez, 37 AD3d 1099, 1100, lv denied 8 NY3d 947).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-01241
PRESENT: SMITH, J.P., CARNI, PINE, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

DORIAN FACEN, DEFENDANT-APPELLANT.
(APPEAL NO. 2.)

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M. PREVE OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (M.
William Boller, A.J.), rendered April 18, 2008. The judgment
convicted defendant, upon his plea of guilty, of attempted assault iIn
the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Same Memorandum as in People v Facen ([appeal No. 1] AD3d
[Mar. 19, 2010]).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: SMITH, J.P., CARNI, PINE, AND GORSKI, JJ.

IN THE MATTER OF NATHANIEL DOVE, JR.,
PETITIONER-RESPONDENT,

\Y MEMORANDUM AND ORDER
KATRICE M. ROSE, RESPONDENT-APPELLANT,

ET AL., RESPONDENT.
(APPEAL NO. 1.)

WILLIAM D. BRODERICK, JR., ELMA, FOR RESPONDENT-APPELLANT.
CHARLES J. GREENBERG, BUFFALO, FOR PETITIONER-RESPONDENT .

THOMAS A. DEUSCHLE, LAW GUARDIAN, WEST SENECA, FOR DIYANTE” D.

Appeal from an order of the Family Court, Erie County (Marjorie
C. Mix, J.H.0.), entered September 27, 2007 in a proceeding pursuant
to Family Court Act article 6. The order, inter alia, granted sole
custody of the subject child to petitioner.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: In appeal No. 1, respondent mother appeals from an
order that, inter alia, granted the amended petition seeking to modify
a custody order by granting petitioner father sole custody of the
parties” child and permitting the child to relocate with the father to
Arizona. In appeal No. 2, the mother appeals from an order that
settled the record in appeal No. 1.

Addressing first the order in appeal No. 2, we reject the
contention of the mother that the Judicial Hearing Officer (JHO) erred
in settling the record to include a transcript from a family offense
proceeding pursuant to Family Court Act article 8 commenced against
the mother by the child’s paternal grandfather, who is also a
respondent in this proceeding. The JHO was entitled to consider the
actions of the mother in the family offense proceeding in making her
determination in appeal No. 1 and, indeed, we note that all the
parties in the instant proceeding repeatedly referred to the events
described in the transcript of the family offense proceeding (see
generally Matter of Nathaniel T., 67 NY2d 838, 841; Matter of Brittany
K., 59 AD3d 952, 953, Iv denied 12 NY3d 709).

With respect to the order in appeal No. 1, we reject the mother’s
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contention that the father failed to plead or to establish a change in
circumstances sufficient to warrant modification of the existing
custody order. The amended petition alleged that the mother’s
deteriorating mental health constituted a change in circumstances
warranting modification of the prior order (see generally Matter of
Leo v Leo, 39 AD3d 899, 900-901), and thus the father alleged that the
mother was “unfit, or perhaps less fit, to continue as the proper
custodian” (Obey v Degling, 37 NY2d 768, 770). Further, “[b]ased on
the record, the [JHO] properly determined that [the mother presently]
iIs less Tit than [the fTather] and less able than [he] to provide for
the child[’s] stability and well-being” (Matter of Longo v Wright, 19
AD3d 1078, 1079; see generally Leo, 39 AD3d at 900-902).

The further contention of the mother that she did not have notice
of the allegations in the amended petition or an opportunity to be
heard is belied by the record. Although the mother contends that the
amended petition was filed without the proof of service required by 22
NYCRR 205.7, she waived that contention by appearing in the proceeding
without at that time raising the defense of lack of personal
jurisdiction (see Matter of Taina M., 32 AD3d 210; Matter of Springs v
Springs, 234 AD2d 552; see also Matter of Ciampi v Sgueglia, 252 AD2d
755, 757 n 2).

The mother failed to preserve for our review her contention that
she was deprived of a fair hearing based on various alleged errors
committed by the JHO, and we reject her further contention that the
JHO erred in granting permission for the child to relocate with the
father. Although the JHO failed to include an analysis of the factors
she considered in making that determination, the record is sufficient
to enable this Court to analyze the relevant factors and thus to
determine the propriety of her decision (see Matter of Burnham v
Basta, 241 AD2d 628, 629, lv denied 90 NY2d 812; Matter of Morlando v
Morlando, 240 AD2d 852, Iv denied 91 NY2d 802; Matter of Mendoza v
Adamson, 238 AD2d 737; cf. Matter of Austin v Austin, 254 AD2d 703).
Upon our review of those factors (see generally Matter of Tropea v
Tropea, 87 Ny2d 727, 740-741), we conclude that the father met his
burden of establishing by a preponderance of the evidence that the
proposed relocation would be In the best interests of the child (see
Matter of Wahlstrom v Carlson, 55 AD3d 1399).

We have considered the mother’s remaining contentions and
conclude that they are without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CAF 09-00463
PRESENT: SMITH, J.P., CARNI, PINE, AND GORSKI, JJ.

IN THE MATTER OF NATHANIEL DOVE, JR.,
PETITIONER-RESPONDENT,

\ MEMORANDUM AND ORDER

KATRICE M. ROSE, RESPONDENT-APPELLANT.
(APPEAL NO. 2.)

WILLIAM D. BRODERICK, JR., ELMA, FOR RESPONDENT-APPELLANT.
CHARLES J. GREENBERG, BUFFALO, FOR PETITIONER-RESPONDENT .

THOMAS A. DEUSCHLE, LAW GUARDIAN, WEST SENECA, FOR DIYANTE” D.

Appeal from an order of the Family Court, Erie County (Marjorie
Mix, J.H.O.), entered January 21, 2009. The order settled the record
on appeal iIn appeal No. 1.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Same Memorandum as in Matter of Dove v Rose ([appeal No. 1]
AD3d [Mar. 19, 2010]).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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DISCOVER BANK, PLAINTIFF-RESPONDENT,
\ MEMORANDUM AND ORDER

ELLEN S. ESCHWEGE, DEFENDANT-APPELLANT.

LAW OFFICES OF KENNETH HILLER, AMHERST (KENNETH R. HILLER OF COUNSEL),
FOR DEFENDANT-APPELLANT.

ERIC M. BERMAN, P.C., BABYLON (KEVIN M. KNAB OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (John F.
0’Donnell, J.), entered August 18, 2008 in a breach of contract
action. The order granted plaintiff’s motion for leave to reargue
and, upon reargument, denied iIn Its entirety defendant”s motion
seeking, inter alia, to vacate a default judgment and reinstated that
Jjudgment.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting that part of the motion
seeking to vacate the judgment entered November 29, 2007 and vacating
that judgment and as modified the order is affirmed without costs, and
defendant is granted 20 days from service of the order of this Court
with notice of entry to serve and file an answer.

Memorandum: In this action to recover, inter alia, money and
interest owed by defendant in connection with a consumer credit card,
plaintiff served defendant pursuant to CPLR 308 (4) by affixing copies
of the summons and complaint to the door of defendant’s residence on
or before July 17, 2007, and by mailing copies to the same address on
July 19, 2007. Plaintiff filed the proof of service on August 16,
2007, beyond the 20-day filing period required by CPLR 308 (4).
Defendant did not appear in the action, and Supreme Court awarded
plaintiff a default judgment on November 29, 2007. On January 17,
2008, defendant moved, inter alia, to vacate the default judgment, and
the court granted that part of the motion. Plaintiff thereafter moved
for leave to reargue its opposition to defendant’s motion. The court
granted plaintiff’s motion for leave to reargue and, upon reargument,
denied defendant”s motion iIn its entirety and reinstated the default
judgment.

Failure to file proof of service within the time specified in
CPLR 308 (4) is not a jurisdictional defect but, rather, iIs a
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procedural irregularity that may be cured by an order permitting the
late filing of proof of service nunc pro tunc (see Zareef v Lin Wong,
61 AD3d 749, 749; Rosato v Ricciardi, 174 AD2d 937, 937-938; Ward v
Kaufman, 120 AD2d 929, 931). Indeed, a court may exercise its
discretion and sua sponte cure the irregularity (see Reporter Co. v
Tomicki, 60 AD2d 947, 0Iv dismissed 44 Ny2d 791, 851; Vardi Colored
House, Inc. v Dean, 2008 NY Slip Op 31362[U]; CPLR 2001, 2004). A
court may not, however, “[make] that relief retroactive to [a]
defendant|[”s] prejudice by placing [the] defendant[] in default as of
a date prior to the order” (Rosato, 174 AD2d at 938), nor may a court
give effect to a default judgment that, prior to the curing of the
irregularity, “was a nullity requiring vacatur” (id.; see Bank of New
York v Schwab, 97 AD2d 450; Red Creek Natl. Bank v Blue Star Ranch, 58
AD2d 983).

We conclude that, in granting plaintiff’s motion for leave to
reargue, the court properly exercised its discretion, sua sponte, to
cure the procedural irregularity. By reinstating the default
judgment, however, the court erred In making the relief retroactive to
the prejudice of defendant by placing defendant in default as of a
date prior to the order (see Rosato, 174 AD2d at 938), and the court
also erred in reinstating a default judgment that, before the court’s
order, “was a nullity requiring vacatur” (id.). Thus, the court erred
in reinstating the default judgment, and instead should have given
defendant an opportunity to answer or otherwise to appear (see
Hausknecht v Ackerman, 242 AD2d 604, 606; Rosato, 174 AD2d at 938).

We therefore modify the order accordingly, and we grant defendant 20
days from service of the order of this Court to serve and file an
answer.

In light of the foregoing, the contentions of defendant that her
default was excusable and that she has a meritorious defense to
plaintiff’s action are rendered academic.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from an order of the Supreme Court, Cattaraugus County
(Larry M. Himelein, A.J.), entered May 12, 2009 in a breach of
contract action. The order, inter alia, denied the motion of
defendant for summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting the motion in part and
dismissing the third and sixth causes of action and as modified the
order i1s affirmed without costs.

Memorandum: Plaintiff and defendant entered into a contract
pursuant to which defendant was to “[p]rovide engineering design for a
new manure treatment/storage facility . . . [to] be comprised of a
single earthen storage pond.” Defendant also agreed to provide
“[c]onstruction inspection for ultimate certification to [the New York
State Department of Environmental Conservation] . . . on a part time
basis.” Following completion of the pond, plaintiff determined that
the pond was leaking and commenced this action seeking damages that it
sustained as a result of the leak. Plaintiff asserted causes of
action for negligence, breach of contract and breach of express
warranty.

Defendant moved for summary judgment dismissing the complaint
and, in support of its motion, submitted an expert affidavit.
Plaintiff opposed the motion three days before the adjourned return
date and failed to include an expert affidavit in Its opposing papers.
It is undisputed that plaintiff’s opposition to the motion was
untimely (see CPLR 2214 [b]). At oral argument of the motion,
plaintiff’s attorney stated that there were several reasons for his
failure to include an expert affidavit in opposition to the motion.
First, he asserted that he had been “sandbagged” and had “not [been]
led to believe that [defendant had] hired [an expert].” Second, he
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asserted that, upon discovering that defendant had submitted an expert
affidavit in support of the motion, he “scurried around trying to find
one, thought about it, consulted with [his] clients and was unable to
do that by the return date.” Third, plaintiff’s attorney asserted
that he did not think the case required an expert because his clients
were “quite qualified to know what [they are] talking about, being in
the business that [they are] in” and because the matters to be tried
were “very simple context things,” such as water flowing downhill.

Supreme Court reserved decision and, 13 days later, plaintiff’s
attorney submitted an expert disclosure, requested an adjournment of
the trial based on the fact that a principal of plaintiff would be out
of the country, and requested permission to serve a late affidavit
from plaintiff’s expert in response to the pending motion. The court
granted the request for an adjournment and, in granting plaintiff
permission to serve an expert affidavit, the court noted its
preference to resolve cases on the merits. Defendant in turn was
permitted to serve a reply affidavit, and the court thereafter denied
defendant”s motion.

Defendant contends on appeal that the court erred In considering
plaintiff’s untimely expert affidavit. We reject that contention.
“ “While a court can iIn its discretion accept late papers, CPLR 2214
and [CPLR] 2004 mandate that the delinquent party offer a valid excuse
for the delay” . . . Additional factors relevant when essentially
extending the return day by accepting late papers include, among
others, the length of the delay and any prejudice” (Associates First
Capital v Crabill, 51 AD3d 1186, 1187, 0Iv denied 11 NY3d 702; see
generally Foitl v G.A_.F. Corp., 64 Ny2d 911, 912-913). We conclude
that the court neither abused nor improvidently exercised its
discretion in considering plaintiff’s untimely expert affidavit.
Although the delay was approximately five weeks after the date on
which the opposing papers were due, plaintiff specifically requested
and was granted permission to serve the late affidavit (cf. Matter of
Gustina, 135 AD2d 1124, appeal dismissed 72 NY2d 840, rearg denied 72
NY2d 953). Plaintiff’s attorney offered an excuse for the delay (see
e.g. Associates First Capital, 51 AD3d at 1187-1188; Radaelli v City
of Troy, 229 AD2d 882, 883), and any prejudice was alleviated when
defendant was permitted to submit a reply affidavit In response to
plaintiff’s late submission (see e.g. Vlassis v Corines, 254 AD2d 273;
Kavakis v Total Care Sys., 209 AD2d 480).

We agree with defendant, however, that the court erred In denying
that part of 1ts motion for summary judgment dismissing the breach of
warranty causes of action. We therefore modify the order accordingly.
Where, as here, a contract between the parties is for services, a
cause of action for breach of warranty will not lie (see generally
Milau Assoc. v North Ave. Dev. Corp., 42 NY2d 482, 485-488; Perlmutter
v Beth David Hosp., 308 NY 100, rearg denied 308 NY 812). Rather,
“[i]f [services are] performed negligently, the cause of action
accruing i1s for that negligence. Likewise, 1T 1t constitutes a breach
of contract, the action is for that breach” (Aegis Prods. v Arriflex
Corp. of Am., 25 AD2d 639; see Rochester Fund Muns. v Amsterdam Mun.
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Leasing Corp., 296 AD2d 785, 787).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (John L.
Michalski, A.J.), entered January 20, 2009. The order determined that
defendant is a level three risk pursuant to the Sex Offender
Registration Act.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: On appeal from an order determining that he is a
level three risk pursuant to the Sex Offender Registration Act ([SORA]
Correction Law 8 168 et seq.), defendant contends that Supreme Court
erred In making its determination without requiring the People to
produce the presentence report. We reject that contention. In making
its determination, the court properly relied on the case summary,
which contained reliable hearsay (see People v Marrocco, 41 AD3d 1297,
Iv denied 9 NY3d 807), as well as the risk assessment instrument. The
court did not rely on the presentence report, nor did defendant
request an adjournment pursuant to Correction Law 8§ 168-n (3) iIn order
to obtain the presentence report, which, as the People contended, was
in the possession and control of the Probation Department. Thus,
defendant’s contention that the court erred in proceeding with the
SORA hearing and in making its determination in the absence of the
presentence report is not preserved for our review (see generally
People v Staples, 37 AD3d 1099, Iv denied 8 NY3d 813).

Contrary to the further contention of defendant, the court did
not err iIn assessing 20 points against him under the risk factor for a
continuing course of sexual misconduct, which was recommended by the
Board of Examiners of Sex Offenders. Although that factor was not an
element of the crimes of which he was convicted, the court was not
limited to considering only such crimes (see Correction Law 8 168-n
[3]; People v Feeney, 58 AD3d 614, 615). Also contrary to defendant’s
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contention, we conclude that the assessment of points under that risk
factor is supported by clear and convincing evidence (see People v
Richards, 50 AD3d 1329, Iv denied 10 NY3d 715). The record
establishes that the incident upon which defendant”s conviction of
sexual abuse in the second degree (Penal Law 8 130.60 [2]) i1s based
was not the first sexual encounter between defendant and the victim.
Finally, based upon our review of the record as a whole, we conclude
that the court did not abuse its discretion in determining that there
were no circumstances warranting a downward departure from the
presumptive risk level (see People v Kaminski, 38 AD3d 1127, 1128, 1lv
denied 9 NY3d 803).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (SHAWN P. HENNESSY OF
COUNSEL), FOR APPELLANT.

Appeal from an order of the Supreme Court, Erie County (John L.
Michalski, A.J.), dated June 18, 2009. The order granted the petition
of defendant pursuant to the Sex Offender Registration Act and
relieved defendant of any further registration requirements.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs and the petition is
denied.

Memorandum: The People appeal from an order granting the
petition of defendant pursuant to the Sex Offender Registration Act
([SORA] Correction Law 8 168 et seq.) seeking to relieve him from any
further registration requirements. Defendant’s assessment as a risk
level two sex offender In 1996 was reduced to a risk level one
pursuant to defendant’s 2004 application for redetermination following
the stipulation of settlement In Doe v Pataki (120 F3d 1263, cert
denied 522 US 1122). We agree with the People that Supreme Court
erred In granting defendant’s petition. Defendant is ineligible for
relief from SORA’s registration requirements because he has not yet
been registered as a sex offender for the requisite 20 years pursuant
to Correction Law § 168-h (1) (see generally People v Pero, 49 AD3d
1010, 1011; Doe v Pataki, 481 F3d 69).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (William D.
Walsh, J.), rendered September 17, 2008. The judgment convicted
defendant, upon a jury verdict, of assault In the second degree (two
counts), criminal mischief In the fourth degree, resisting arrest and
criminal trespass in the third degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of, inter alia, two counts of assault iIn the
second degree (Penal Law § 120.05 [3])- Contrary to defendant’s
contention, the assault conviction is supported by legally sufficient
evidence establishing that both victims, each of whom was a police
officer, sustained a physical injury (see 8 10.00 [9]; People v
Wiggins, 265 AD2d 905, Iv denied 94 NY2d 908; see generally People v
Bleakley, 69 NY2d 490, 495). One victim testified that, as a result
of the assault by defendant, he sustained an elbow injury that
required medical treatment, physical therapy and the use of anti-
inflammatory medication. Four months after the incident, that victim
was required to use an arm band to support the tendons in his arm and
to enable him to use his arm effectively. The other victim testified
that defendant punched him in the face with his closed fist, thereby
causing swelling, bruising and a black eye. We conclude that the
victims” iInjuries “were more than mere petty slaps, shoves, kicks and
the like” (People v Oree, 58 AD3d 473, 474, lv denied 12 NY3d 819
[internal quotation marks omitted]), and we see no basis to disturb
the jury’s verdict (see People v Fortuna, 188 AD2d 683, 684, lv denied
81 Ny2d 839).

Defendant further contends that he was deprived of his right to a
fair trial by prosecutorial misconduct. To the extent that defendant
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preserved for our review his contention with respect to the
prosecutor’s comments on summation, comparing “facts” to “fiction,” we
conclude that those comments were within the wide rhetorical bounds
afforded the prosecutor (see People v Lynch, 60 AD3d 1479, 1480-1481,
Iv denied 12 NY3d 926). Defendant failed to preserve for our review
his contention that the prosecutor improperly shifted the burden of
proof to defendant on summation (see CPL 470.05 [2]), and we decline
to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a])- We
agree with defendant that the prosecutor’s cross-examination of
defendant concerning his failure to call witnesses was Improper
inasmuch as the questioning may have appeared to shift the burden of
proof to defendant (see People v Hendrie, 24 AD3d 871, 873, lv denied
6 NY3d 776). Immediately after that line of questioning, however,
County Court issued a curative instruction, advising the jury that the
People and not defendant bore the burden of proof and that defendant
had no obligation to call witnesses. “In order to believe that
defendant bore any burden to [call] witnesses, the jury would have had
to ignore not only the curative iInstruction, but also the detailed
subsequent instructions on the burden of proof and the presumption of
innocence” (People v Diotte, 63 AD3d 1281, 1283). Furthermore, the
prosecutor’s line of questioning was brief and isolated (see Hendrie,
24 AD3d at 873). In view of all the circumstances, we conclude that
“defendant’s right to a fair trial was not compromised” (Diotte, 63
AD3d at 1283).

Finally, we reject defendant’s contention that the sentences
imposed on the assault counts must run concurrently. *“Where, as here,
separate acts are committed against different victims during the same
criminal transaction, the court may properly impose consecutive
sentences in the exercise of i1ts discretion” (People v Lemon, 38 AD3d
1298, 1299, lv denied 9 NY3d 846, 962).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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LORI PETTIT RIEMAN, DISTRICT ATTORNEY, LITTLE VALLEY (KELLY M. BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cattaraugus County Court (Larry M.
Himelein, J.), rendered May 5, 2008. The judgment convicted
defendant, upon a nonjury verdict, of driving while iIntoxicated, as a
class D felony, aggravated unlicensed operation of a motor vehicle iIn
the first degree, and two traffic infractions.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him following a
nonjury trial of, inter alia, felony driving while intoxicated
(Vehicle and Traffic Law 8 1192 [3]; 8§ 1193 [1] [c] [former (11)]),
defendant contends that County Court erred in denying his motion to
dismiss the indictment on statutory speedy trial grounds (see CPL
30.30). We reject that contention. Defendant was arraigned in Town
Court, New Albion, on October 27, 2006, following which the Town Judge
faxed an order to the Public Defender’s Office, assigning the Public
Defender as defense counsel. The Public Defender first appeared in
the case on November 1, 2006 and advised the Assistant District
Attorney that defendant was waiving his right to a preliminary
hearing. We thus conclude that, prior to November 1, 2006, defendant
was “without counsel” (People v Drake, 205 AD2d 996, 997), and that
County Court properly excluded five days from the statutory six-month
period pursuant to CPL 30.30 (4) ().

Defendant further contends that the statement of readiness filed
by the People on May 1, 2007, the last day of the six-month period,
was untimely because he was not arraigned on the indictment until May
14, 2007. We reject that contention. *“[W]here it i1s possible for the
defendant to be arraigned and the trial to go forward within the six-
month period, a pre-arraignment statement of readiness can be valid”
(People v Carter, 91 NY2d 795, 798; see People v Goss, 87 NY2d 792,
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794; People v Kitchen, 234 AD2d 964, Iv denied 89 NY2d 1095, 90 NYad
856; People v Clarke, 233 AD2d 831, 832, lv denied 89 NY2d 1010).
Here, the indictment was filed on April 26, 2007. Thus, it was
possible to provide defendant with the requisite notice pursuant to
CPL 210.10 (2) and to arraign him within the six-month period. The
fact that the defendant was actually arraigned following the
expiration of the six-month period does not render the statement of
readiness either i1llusory or untimely, inasmuch as 1t iIs the
responsibility of the court rather than the People to schedule the
arraignment. “Where, as [here], a felony complaint was previously
filed in local criminal court, the Criminal Procedure Law imposes a
nondelegable duty on the trial court to arraign the defendant.
Neither local practice violative of CPL 210.10 (2) nor consent of the
parties can divest the court of this responsibility. Consequently,
any delay in arraignment is attributable solely to the court and not
charged to the prosecution” (Goss, 87 NY2d at 798).

Viewing the evidence in the light most favorable to the People
(see People v Contes, 60 NY2d 620, 621), we conclude that the evidence
is legally sufficient to support the conviction (see generally People
v Conway, 6 NY3d 869, 872; People v Santi, 3 NY3d 234, 246; People v
Bleakley, 69 NY2d 490, 495). Further, viewing the evidence in light
of the elements of the crimes iIn this nonjury trial (see People v
Danielson, 9 NY3d 342, 349), we reject defendant’s contention that the
verdict is against the weight of the evidence. Indeed, based on the
credible evidence presented at trial, we conclude that an acquittal
would have been unreasonable (see generally i1d. at 348; People v
Romero, 7 NY3d 633, 643-644; Bleakley, 69 NY2d at 495).

Finally, the sentence is not unduly harsh or severe.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Joseph E.
Fahey, J.), rendered May 24, 2006. The judgment convicted defendant,
upon his plea of guilty, of robbery in the first degree and criminal
possession of a weapon In the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of robbery in the first degree (Penal Law §
160.15 [1]) and criminal possession of a weapon in the second degree
(8 265.03 [former (2)]). We reject the contention of defendant that
his plea was not voluntarily, knowingly and intelligently entered
because he was not informed at the time of the plea that his sentence
would include a period of postrelease supervision. Although County
Court failed to advise defendant at the time of the plea that a period
of postrelease supervision would be i1mposed, the record establishes
that the court, upon recognizing its omission, brought defendant back
to court several hours later and informed him that his sentence would
include a fTive-year period of postrelease supervision. Defense
counsel stated at that time that he had already informed defendant
that a mandatory period of postrelease supervision would be imposed
and defendant, upon questioning by the court, indicated that such
information did not affect his willingness to adhere to the plea
agreement. We thus conclude under the circumstances of this case that
defendant had the requisite notice that a period of postrelease
supervision would be iImposed and an opportunity to withdraw his plea
(see People v Padilla, 50 AD3d 928, 929, lv denied 10 NY3d 938; cf.
People v Louree, 8 NY3d 541).

Defendant further contends that the plea was not voluntarily,
knowingly and intelligently entered because he did not recite the
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facts underlying the crimes charged. That contention, however, is
actually a challenge to the factual sufficiency of the plea
allocution, and defendant failed to preserve that challenge for our
review (see People v Lopez, 71 NY2d 662, 665). In any event, that
contention is without merit inasmuch as ‘““there iIs no requirement that
a defendant personally recite the facts underlying his or her
crime[s]” (People v Kinch, 237 AD2d 830, 831, Iv denied 90 NY2d 860;
see People v Bailey, 49 AD3d 1258, lv denied 10 NY3d 932). Contrary
to defendant’s contention, this case does not fall within the narrow
exception to the preservation requirement (see Lopez, 71 NY2d at 666).
When asked by the court whether he committed the underlying acts,
defendant responded in the affirmative (see People v Aguayo, 37 AD3d
1081, lv denied 8 NY3d 981; People v Whipple, 37 AD3d 1148), and “he
made no statement negating his guilt or any essential element of the
crime” (People v Spickerman, 307 AD2d 774, 775, lv denied 100 NY2d
624).

We also reject the contention of defendant that the court erred
in determining that defendant voluntarily waived his Miranda rights
prior to making certain statements to the police and thus erred iIn
refusing to suppress those statements. The record of the suppression
hearing establishes that, when a detective asked defendant whether he
understood his Miranda rights as read to him by the detective,
defendant nodded his head to indicate that he understood them and then
proceeded to answer questions concerning the crimes (see People v
Brand, 13 AD3d 820, 822-823, lv denied 4 NY3d 851; People v John, 288
AD2d 848, Iv denied 97 NY2d 705; People v Goncalves, 288 AD2d 883,
884, lv denied 97 NYy2d 729).

Finally, we conclude that the court properly refused to suppress
the i1dentification of defendant by a witness at a showup procedure
conducted approximately 15 minutes after the shooting, as well as the
victim’s i1dentification of him from a photo array. The showup was
conducted in geographical and temporal proximity to the crime (see
People v Newton, 24 AD3d 1287, 1288, lv denied 6 NY3d 836), and
neither identification procedure was unduly suggestive (see People v
Webb, 60 AD3d 1291, 1293, Iv denied 12 NY3d 930).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

176

KA 08-01386
PRESENT: SMITH, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

TOMMY ESQUERDO, DEFENDANT-APPELLANT.

DONALD R. GERACE, UTICA, FOR DEFENDANT-APPELLANT.
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COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oneida County Court (Michael L.
Dwyer, J.), rendered January 29, 2008. The judgment convicted
defendant, upon a jury verdict, of murder in the second degree (three
counts) and robbery in the first degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of robbery In the first degree (Penal Law 8 160.15
[1]) and three counts of murder in the second degree (8 125.25 [1],
[3])- We conclude that County Court properly refused to suppress the
oral and written statements that defendant made to police
investigators while he was i1In custody. It is well settled that
“ “[t]he suppression court’s credibility determinations and choice
between conflicting inferences to be drawn from the proof are granted
deference and will not be disturbed unless unsupported by the
record” > (People v Twillie, 28 AD3d 1236, 1237, lv denied 7 NY3d
795). Here, the court’s determination that defendant did not invoke
his right to counsel was based solely upon the credibility of the
witnesses at the suppression hearing, and we perceive no basis to
disturb that determination (see People v Vaughan, 48 AD3d 1069, 1071,
Iv denied 10 NY3d 845, cert denied us , 129 S Ct 252; see
generally People v Gerena, 49 AD3d 1204, 1205, lv denied 10 NY3d 958).

We further reject the contention of defendant that he was not
adequately apprised of his rights and did not fully comprehend them
based on his limited understanding of the English language. 1t is
undisputed that the police gave defendant a Miranda form in Spanish
that explained his rights, including the right to remain silent and
the right to speak to an attorney (see People v Martinez, 68 AD3d
1757), and defendant conceded at the suppression hearing that he had
no trouble understanding the information on that form. The record of
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the suppression hearing thus supports the court’s determination that
the waiver by defendant of his Miranda rights was knowing, voluntary
and intelligent (see People v Torres, 245 AD2d 1124, 1125, lv denied
91 NY2d 978).

To the extent that defendant further contends that the court
erred In admitting his written statement In evidence at trial because
the People fTailed to establish that the statement was an accurate
transcription of defendant’s oral statements, that contention 1is
without merit. The inability of defendant to read his statement in
English does not render the statement inadmissible inasmuch as a
bilingual officer testified at trial that he translated the statement
into Spanish for defendant, word for word, and that defendant
thereafter signed and initialed the statement (see People v Montero,
273 AD2d 128, lv denied 95 NY2d 868; People v Ventura, 250 AD2d 403,
404, lv denied 92 NY2d 931). The accuracy of the officer’s
translation was an issue of fact for the jury (see People v Fabricio,
307 AD2d 882, 883, affd 3 NY3d 402; Montero, 273 AD2d 128).

Also without merit is the contention of defendant that his right
of confrontation was violated when the court erred in refusing to
permit him to utilize the services of his iInterpreter or his
codefendant’s interpreter during re-cross-examination of the bilingual
officer, to challenge the accuracy of the officer’s translation of
defendant’s written statement. “[T]he Confrontation Clause guarantees
an opportunity for effective cross-examination, not cross-examination
that is effective in whatever way, and to whatever extent, the defense
might wish” (Delaware v Fensterer, 474 US 15, 20). Here, the record
establishes that defendant had the opportunity for effective cross-
examination to challenge the accuracy of the officer’s translation or
any alleged deficiencies in the officer’s ability to speak and
comprehend Spanish. Indeed, the court merely precluded defendant from
utilizing a particular method of cross-examining the officer that
could have, inter alia, delayed the trial, confused the jury, and
obscured the relevant issues (see People v Dean, 299 AD2d 892, lv
denied 99 NY2d 613; see also Delaware v Van Arsdall, 475 US 673, 678-
679; People v Ward, 27 AD3d 1119, 1119-1120, 0Iv denied 7 NY3d 819,
871).

Finally, there is no merit to the contention of defendant that he
was denied due process because the police did not electronically
record his interview. *“[T]here is no Federal or State due process
requirement that interrogations and confessions be electronically
recorded” (People v Kunz, 31 AD3d 1191, Iv denied 7 NY3d 868; see also
People v Mendez, 50 AD3d 1526, lv denied 11 NY3d 739).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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IN THE MATTER OF DUSTIN B., KAITLYN B.,

ALEXIS S., AND JOHN L.

——————————————————————————————————————————————— MEMORANDUM AND ORDER
OSWEGO COUNTY DEPARTMENT OF SOCIAL SERVICES,

PETITIONER-RESPONDENT;

DONALD M. AND JANNA M., RESPONDENTS-APPELLANTS.

AMDURSKY, PELKY, FENNELL & WALLEN, P.C., OSWEGO (COURTNEY S. RADICK OF
COUNSEL), FOR RESPONDENT-APPELLANT DONALD M.

MURPHY LAW OFFICE, PHOENIX (JOHN M. MURPHY, JR., OF COUNSEL), FOR
RESPONDENT-APPELLANT JANNA M.

CARACCIOLI & NELSON, PLLC, MEXICO (KATHRYN G. WOLFE OF COUNSEL), FOR
PETITIONER-RESPONDENT .

ANTHONY J. DIMARTINO, JR., LAW GUARDIAN, OSWEGO, FOR DUSTIN B.,
KAITLYN B., ALEXIS S., AND JOHN L.

Appeals from an order of the Family Court, Oswego County (David
J. Roman, J.), entered October 24, 2008 in a proceeding pursuant to
Family Court Act article 10. The order, inter alia, adjudged that
respondents neglected the subject children.

It is hereby ORDERED that said appeals from the order insofar as
it concerned disposition are unanimously dismissed and the order is
otherwise affirmed without costs.

Memorandum: Contrary to the contention of respondent parents, we
conclude that petitioner established by a preponderance of the
evidence that they neglected the children who are the subject of this
proceeding, two of whom are the biological children of respondent
father and two of whom are the biological children of respondent
mother (see Family Ct Act 8 1046 [b] [1]; Matter of Merrick T., 55
AD3d 1318). The father failed to preserve for our review his
contention that, in support of its finding of neglect, Family Court
erred In relying on evidence of his use of alcohol that postdated the
filing of the neglect petition. In any event, we note that the
court’s finding of neglect was also based on evidence that the father
engaged In acts of domestic violence against the mother and at least
one of the children. |Indeed, this Court has stated that “a single
incident of excessive corporal punishment is sufficient to support a
finding of neglect” (Matter of Steven L., 28 AD3d 1093, lv denied 7
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NY3d 706; see Matter of Castilloux v New York State Off. of Children &
Family Servs., 16 AD3d 1061, 1062). The children’s out-of-court
statements describing the domestic violence were sufficiently
corroborated by independent proof, including the testimony of the
school nurse and petitioner’s caseworker (see Matter of Breanna R., 61
AD3d 1338, 1340; Matter of Christopher P., 30 AD3d 307, 308, lv denied
7 NY3d 713).

Respondents further contend that the court erred iIn removing the
children from the home without conducting a full dispositional
hearing. Respondents” appeals from the order insofar as it concerned
disposition are moot, however, inasmuch as superseding permanency and
custody orders with respect to all of the subject children have been
entered (see Matter of Francis S., 67 AD3d 1442; Matter of Giovanni
K., 62 AD3d 1242, 1243, lv denied 12 NY3d 715).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TOWN OF WHITESTOWN, DEFENDANT-APPELLANT.

SMITH, SOVIK, KENDRICK & SUGNET, P.C., SYRACUSE (ANN M. ALEXANDER OF
COUNSEL), FOR DEFENDANT-APPELLANT.

LAW OFFICES OF MARC JONAS, ESQ., UTICA (MARC JONAS OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeal from an order of the Supreme Court, Oneida County (Norman
1. Siegel, A.J.), entered April 15, 2009 in a personal Injury action.
The order denied defendant’s motion for summary judgment dismissing
the complaint.

It is hereby ORDERED that the order so appealed from is affirmed
without costs.

Memorandum: Plaintiff commenced this action to recover damages
for injuries that he allegedly sustained during a sledding accident iIn
a park owned by defendant. Contrary to the contention of defendant,
Supreme Court properly denied its motion for summary judgment
dismissing the complaint. General Obligations Law 8 9-103 does not
“@Immunize a municipality from liability for its failure to fulfill its
duty of reasonable care in the operation and maintenance of a
supervised public park and recreational facility” (Sena v Town of
Greenfield, 91 Ny2d 611, 615-616). Rather, that statute provides
immunity to, inter alia, landowners who permit the public to engage iIn
certain enumerated recreational activities on their property,
including sledding (see § 9-103 [1] [a], [b]l)- “When the landowner is
a government entity, . . . the appropriate inquiry is the role of the
landowner in relation to the public’s use of the property iIn
determining whether it is appropriate to apply the limited liability
provision of [that statute]” (Quackenbush v City of Buffalo, 43 AD3d
1386, 1387 [internal quotation marks omitted]). Here, “the Immunity
from liability afforded by that statute . . . does not apply to
defendant . . . because “the hill where the accident occurred was part
of a supervised public park not within the ambit of General
Obligations Law 8§ 9-103 immunity” »” (Rashford v City of Utica, 23 AD3d
1000, 1001, quoting Sena, 91 NY2d at 613).

All concur except PerADOTTO and LiINDLEY, JJ., who dissent and vote
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to reverse iIn accordance with the following Memorandum: We
respectfully dissent and would reverse the order denying defendant’s
motion for summary judgment dismissing the complaint. We agree with
defendant that i1t is entitled to immunity from liability pursuant to
General Obligations Law 8 9-103 inasmuch as i1ts park was not “a
supervised public park” within the meaning of the statute at the time
of plaintiff’s sledding accident (Sena v Town of Greenfield, 91 NY2d
611, 615-616; see Ferres v City of New Rochelle, 68 NY2d 446, 449).

In determining whether public property is “supervised” for the
purposes of applying the limited liability provision of General
Obligations Law § 9-103, ““the appropriate inquiry is “the role of the
landowner in relation to the public’s use of the property” ” (Blair v
Newstead Snowseekers, Inc., 2 AD3d 1286, 1288, lv denied 2 NY3d 704).
Here, the record establishes that there was a “significant difference
between the activities and services provided [at the park] during the
summer and those [during] the winter” (Stento v State of New York, 245
AD2d 771, 772, lv denied 92 NY2d 802). Indeed, during the winter
months, defendant did not assign any employees to the park and did not
monitor or supervise sledding or any other activity at the park (cf.
Ferres, 68 NY2d at 449). In addition, the restrooms and other park
amenities were closed for the duration of the winter (cf. i1d.).
Moreover, i1t is undisputed that defendant did not create, grade or
groom the hill where the accident occurred for the purpose of
sledding; rather, the hill was graded more than 20 years before
plaintiff’s accident in order to create athletic fields (cf. Sena, 91
NY2d at 616; Rashford v City of Utica, 23 AD3d 1000, 1001). It is
likewise undisputed that defendant did not inspect or maintain the
hill during the winter months (see Perrott v City of Troy, 261 AD2d
29, 32). We thus conclude that defendant established as a matter of
law that i1t did not operate, maintain or supervise sledding or any
other activity at the park during the winter (see i1d.). Although
defendant plowed the parking area and the sidewalks during the winter
months, that in our view does not rise to the level of supervision
necessary to deprive defendant of the protection afforded by General
Obligations Law 8§ 9-103. To the contrary, defendant established as a
matter of law in support of its motion that its “role as a landowner
changes so dramatically in the winter that i1t cannot reasonably be
said to operate, maintain or supervise [the park] at that time of
year” (Stento, 245 AD2d at 773), and plaintiff failed to raise a
triable issue of fact to defeat the motion (see Blair, 2 AD3d at
1289).

We therefore would reverse the order, grant defendant’s motion
for summary judgment, and dismiss the complaint.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CARDIOVASCULAR SPECIALISTS, P.C., DOING

BUSINESS AS NEW YORK HEART CENTER,
DEFENDANT-APPELLANT .

STEWART L. WEISMAN, MANLIUS, FOR DEFENDANT-APPELLANT.

AL1, PAPPAS & COX, P.C., SYRACUSE (P. DOUGLAS DODD OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeal from a judgment (denominated order and judgment) of the
Supreme Court, Onondaga County (John C. Cherundolo, A.J.), entered
April 24, 2009 in a declaratory judgment action. The judgment
declared that the noncompetition covenant in the employment agreement
between the parties is invalid.

It is hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law without costs, the declaration is
vacated and the matter is remitted to Supreme Court, Onondaga County,
for further proceedings iIn accordance with the following Memorandum:
Shortly after commencing this declaratory judgment action, plaintiff
moved by order to show cause for a preliminary injunction enjoining
defendant, his former employer, from enforcing the noncompetition
covenant in the parties’ employment agreement. Defendant opposed the
motion on various grounds, among them that there is no justiciable
controversy between the parties because plaintiff had not yet secured
an offer for new employment within the proscribed area. Supreme Court
did not rule on plaintiff’s motion for a preliminary injunction but
instead reached the ultimate merits of the action and declared the
noncompetition covenant invalid. We reverse.

We reject at the outset defendant’s contention that the action
should have been dismissed because plaintiff failed to present a
justiciable controversy, and the court thus impermissibly issued an
advisory opinion In granting declaratory relief. While defendant is
correct that a request for such relief “is premature if the future
event is beyond the control of the parties and may never take place, .
. - a claim 1s justiciable 1f it 1s likely that the future contingency
will occur” (Capital Dist. Enters., LLC v Windsor Dev. of Albany,
Inc., 53 AD3d 767, 769; see Cuomo v Long Is. Light. Co., 71 NY2d 349,
354). Here, i1t is undisputed that defendant notified plaintiff of its
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intent to enforce the restrictive covenant and that plaintiff
established his intent to seek employment within the proscribed area.
Under the circumstances, the complaint stated a cause of action for
declaratory relief (see Goodman v Reisch, 220 AD2d 383).

The court erred, however, iIn granting the ultimate relief
requested in the complaint in view of the procedural posture of the
action, i1.e., plaintiff’s motion for a preliminary injunction. The
court did not notify the parties of iIts intent to reach the merits of
the action rather than to rule on the motion for a preliminary
injunction (see generally Case v Cayuga County, 60 AD3d 1426, 1427-
1428, lv dismissed 13 NY3d 770). Consequently, neither party had an
opportunity to conduct discovery or to submit extrinsic evidence
concerning the parties” intent. Indeed, in view of the court’s
determination that the employment agreement was ambiguous, such
extrinsic evidence would have been relevant, if not dispositive (see
Pezzi v O’Brien & Gere of N. Am., 309 AD2d 1295, 1296; Doldan v
Fenner, 309 AD2d 1274, 1275). We therefore reverse the judgment,
vacate the declaration and remit the matter to Supreme Court to
determine plaintiff’s motion for a preliminary injunction.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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ANN MARIE COSENTINO, DEFENDANT-RESPONDENT .

CARL J. DEPALMA, AUBURN (SCOTT WHITBECK OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

MICHAELS & SMOLAK, P.C., AUBURN (DAVID A. KALABANKA OF COUNSEL), FOR
DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Cayuga County (Thomas
G. Leone, A.J.), entered January 8, 2009. The order granted the
motion of defendant seeking summary judgment dismissing the complaint
and denied the cross motion of plaintiff to compel disclosure.

It is hereby ORDERED that said appeal from the order insofar as
it concerned disclosure is unanimously dismissed and the order is
modified on the law by denying the motion iIn part and reinstating the
first through fifth causes of action and as modified the order is
affirmed without costs.

Memorandum: Plaintiff commenced this action seeking, inter alia,
to recover his alleged share of the proceeds remaining from the sale
of a parcel of real property. At the time of the sale, the parcel was
jointly owned by the parties and their brother, a nonparty, and was
subject to a life estate held by their parents. Plaintiff granted a
limited power of attorney to defendant with respect to the sale, which
occurred on December 30, 2004. In January 2005, pursuant to an
agreement between the parties, the nonparty brother, and their
parents, the proceeds from the sale were deposited into a checking
account In the name of defendant, in trust for the use and benefit of
the parents. After both parents died, plaintiff demanded payment of
his alleged share of the proceeds from the real estate transaction.
When defendant did not make that payment, plaintiff commenced this
action asserting causes of action for breach of fiduciary duty,
fraudulent misrepresentation, conversion, the imposition of a
constructive trust and unjust enrichment. The complaint also asserts
a sixth cause of action, for waste, arising out of defendant’s alleged
conduct with respect to another parcel of real property owned by the
parties and the nonparty brother.

Supreme Court erred in granting those parts of defendant”s motion
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seeking summary judgment dismissing the first five causes of action as
barred by the three-year statute of limitations applicable to the
conversion cause of action (see CPLR 214 [3]). We agree with
defendant that, based upon the allegations of the complaint and the
relief sought, the three-year limitations period applies to the causes
of action for unjust enrichment (see Ingrami v Rovner, 45 AD3d 806,
808), breach of fiduciary duty and the imposition of a constructive
trust (see Gold Sun Shipping v lonian Transp., 245 AD2d 420, 421). In
addition, “the cause of action alleging fraud [is] merely incidental
to the conversion cause of action, and the only purpose It serves 1in
the complaint is to avoid the [s]tatute of [I]imitations” (id.).
Nevertheless, on the record before us we are unable to determine
whether the first five causes of action accrued more than three years
prior to the commencement of the action. “Generally, a conversion
cause of action accrues on the date on which the conversion takes
place” (Pecoraro v M&T Bank Corp., 11 AD3d 950, 951). “Where the
original possession is lawful, a conversion does not occur until the
defendant refuses to return the property after demand or until he [or
she] sooner disposes of the property” (Johnson v Gumer, 94 AD2d 955,
955, citing MacDonnell v Buffalo Loan, Trust & Safe Deposit Co., 193
NY 92, 101). The record establishes that plaintiff made a demand on
March 31, 2008, less than four months prior to the commencement of the
action, and it i1s unclear from the parties’ submissions whether
defendant “sooner dispose[d] of the property” (id.). We therefore
modify the order by denying defendant”’s motion In part and reinstating
the first through fifth causes of action.

We conclude, however, that the court properly granted that part
of defendant’s motion seeking summary judgment dismissing the sixth
cause of action, alleging waste, for failure to state a cause of
action (see generally Trump Empire State Partners v Empire State Bldg.
Assoc., 245 AD2d 188, lv denied 92 NY2d 804). The court also properly
denied that part of plaintiff’s cross motion seeking leave to amend
the complaint to add a cause of action for partition. Plaintiff
thereby sought “to add a new claim, not merely a new theory, against
[a] person[] sought to be named as [an] additional part[y] to the
action” (Haughton v Merrill Lynch, Pierce, Fenner & Smith, 305 AD2d
214, 215, 0Iv dismissed In part and denied in part 100 NY2d 608, rearg
denied 1 NY3d 546). Finally, we note that disclosure was
automatically stayed pending the court’s determination of defendant’s
motion (see CPLR 3214 [b]), and the determination granting the motion
rendered further disclosure moot. The record does not contain
sufficient information to enable us to determine whether the court
properly denied that part of the cross motion seeking to compel
disclosure with respect to the remaining causes of action (see Cherry
v Cherry, 34 AD3d 1186). We therefore dismiss the appeal from the
order insofar as i1t concerned disclosure.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Appeal from a judgment (denominated order) of the Supreme Court,
Onondaga County (Deborah H. Karalunas, J.), entered January 26, 2009
in a declaratory judgment action. The judgment declared that
plaintiff does not have title to certain real property based on
adverse possession pursuant to RPAPL article 5.

It is hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law without costs, the declaration is
vacated, the complaint is reinstated, the action for a declaratory
judgment is converted to an action pursuant to RPAPL article 15, and
the matter is remitted to Supreme Court, Onondaga County, for further
proceedings on the complaint in accordance with the following Opinion
by PEraDOTTO, J.: By a “petition for declaratory judgment” pursuant to
CPLR 3001, petitioner (hereafter, plaintiff) sought, inter alia, a
declaration “that she has acquired title” to specified property
surrounding her home based on adverse possession pursuant to RPAPL
article 5, and she now appeals from a judgment declaring that she does
not have such title. For the reasons that follow, we conclude that
the application of the amendments to RPAPL article 5 (L 2008, ch 269,
88 5, 8) to plaintiff is unconstitutional and thus that Supreme Court
erred In applying those amendments to her. Those amendments became
effective approximately six weeks before plaintiff sought a judicial
determination of her rights with respect to the disputed property,
well after title to the disputed property had allegedly vested in her.
We thus conclude that the judgment should be reversed.

We note at the outset that neither a declaratory judgment action
nor a special proceeding Is the proper procedural vehicle to determine
title to the disputed property (see generally CPLR 103 [b]). Rather,
the correct procedural vehicle i1s an action pursuant to RPAPL 1501,
and we therefore exercise our power to convert this declaratory
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judgment action to such an action (see CPLR 103 [c]; see also Jones v
Town of Carroll, 32 AD3d 1216, 1218, lv dismissed 12 NY3d 880).

With respect to the merits, plaintiff contends that the
amendments to article 5 of RPAPL are unconstitutional as applied to
her because they deprive her of a vested property right. We agree.
The Legislature overhauled the law pertaining to adverse possession iIn
2008 through various amendments to RPAPL article 5 (see L 2008, ch
269, 88 5, 8). Under the former version of RPAPL 522, land was
“deemed to have been possessed and occupied in either of the following
cases . . . (1) [w]here 1t has been usually cultivated or improved|[,
or] (2) [w]here it has been protected by a substantial inclosure.”

The 2008 amendments replaced the language “usually cultivated or
improved” in RPAPL 522 (1) with “[w]here there have been acts
sufficiently open to put a reasonably diligent owner on notice.” In
particular, the amendments also added section 543, which provides that
certain “de [minimis] non-structural encroachments including, but not
limited to, fences, hedges, shrubbery, plantings, sheds and
non-structural walls, shall be deemed to be permissive and
non-adverse” (RPAPL 543 [1]). That section further provides that,
“[nJotwithstanding any other provision of this article, the acts of
lawn mowing or similar maintenance across the boundary line of an
adjoining landowner’s property shall be deemed permissive and
non-adverse” (RPAPL 543 [2]).

The amendments apply to claims filed on or after July 7, 2008 (L
2008, ch 269, § 9). Plaintiff commenced this action by “notice of
petition” dated August 18, 2008, which as previously noted was
approximately six weeks after the amendments to RPAPL article 5 became
effective. Thus, there iIs no question that the amendments apply to
plaintiff’s claim based on the effective date thereof. Applying the
amended version of article 5, Supreme Court dismissed the petition
(hereafter, complaint) on the ground that plaintiff’s uses of the
disputed property, including lawn mowing, landscaping, and erection of
a shed and satellite receiver, were deemed permissive and non-adverse
under the newly-enacted RPAPL 543.

We conclude that the court erred in applying the amended version
of article 5 to plaintiff under the facts of this case and that
plaintiff is entitled to the application of the version of article 5
in effect when her claim to the disputed property allegedly ripened

into title. “Although a statute is not invalid merely because it
reaches back to establish the legal significance of events occurring
before its enactment, . . . the Legislature is not free to impair

vested or property rights” (Matter of Hodes v Axelrod, 70 NY2d 364,
369-370; see Pritchard v Norton, 106 US 124, 132; Alliance of Am.
Insurers v Chu, 77 NY2d 573, 586). It is well-settled law that the
adverse possession of property for the statutory period vests title to
the property in the adverse possessor (see Baker v Oakwood, 123 NY 16;
Gorman v Hess, 301 AD2d 683, 685; Pravato v M.E.F. Bldrs., 217 AD2d
654, 655). “[A]dverse possession for the requisite period of time not
only cuts off the true owner’s remedies but also divests [the owner]
of his [or her] estate” (Connell v Ellison, 86 AD2d 943, 944, affd 58
NY2d 869). Thus, at the expiration of the statutory period, legal
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title to the land i1s transferred from the owner to the adverse
possessor (see Woodruff v Paddock, 130 NY 618, 624; Baker, 123 NY at
26). Title to property may be obtained by adverse possession alone
(Baker, 123 at 28), and “[t]itle by adverse possession Is as strong as
one obtained by grant” (Connell, 86 AD2d at 944). It therefore
follows that, where title has vested by adverse possession, it may not
be disturbed retroactively by newly-enacted or amended legislation
(see Baker, 123 NY at 29-30).

Here, plaintiff contends that she acquired title to the disputed
property by adverse possession as early as 1985, i1.e., 10 years after
the commencement of her alleged period of adverse possession (see
RPAPL 501 [2]; CPLR 212 [a])- Although plaintiff did not seek
judicial relief, 1.e., to quiet title, until August 2008, according to
the facts set forth i1n the verified complaint and the supporting
documentation submitted by plaintiff, her title to the property would
have vested long before the July 2008 amendments to RPAPL (see Baker,
123 NY at 29-30). Indeed, RPAPL 501 (2), as amended, recognizes that
title, not the right to commence an action to determine title, 1is
obtained upon the expiration of the limitations period.

Contrary to the contention of respondents (hereafter,
defendants), the 2008 amendments to RPAPL are not merely “evidentiary”
in nature. The amendments abrogate the common law of adverse
possession and define as “permissive and non-adverse” actions that,
under the prior statutory law and longstanding principles of common
law, were sufficient to obtain title by adverse possession (see e.g.
walling v Przybylo, 7 NY3d 228 [erecting shed, digging trench, mowing,
planting and raking grassy area in question, constructing underground
dog wire fence, installing post for birdhouse]; West Middlebury
Baptist Church v Koester, 50 AD3d 1494, 1495 [mowing, raking and
clearing property and erecting horse sheds]; Villani v Holton, 50 AD3d
1543 [cultivating garden and erecting fence]; Gorman, 301 AD2d at 684
[mowing, planting, and repairing land]; Woodrow v Sisson, 154 AD2d
829, 830 [mowing lawn, removing trees, and maintaining lot]). Thus,
inasmuch as title to the disputed property would have vested in
plaintiff prior to the enactment of the 2008 amendments, we conclude
that application of those amendments to plaintiff Is unconstitutional
(see generally Alliance of Am. Insurers, 77 NY2d at 585-589; Niagara
Recycling v Town of Niagara, 83 AD2d 316).

Here, plaintiff submitted evidence establishing that her
possession of the disputed property was “(1) hostile and under claim
of right; (2) actual; (3) open and notorious; (4) exclusive; and (5)
continuous for the required period” under the law as 1t existed prior
to the 2008 amendments (Walling, 7 NY3d at 232). In opposition to the
complaint, defendant Duane C. Olin submitted affidavits in which he
averred that plaintiff’s use of the property was permissive, not under
a claim of right, and was not open and notorious. Because there are
issues of fact whether plaintiff acquired title to the disputed
property by adverse possession prior to July 7, 2008, we conclude that
the court erred in dismissing the complaint on the merits.
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The further contention of plaintiff that she is entitled to a
prescriptive or implied easement for a leach field that allegedly
extends onto the disputed property is raised for the first time on
appeal and thus is not properly before us (see Ciesinski v Town of
Aurora, 202 AD2d 984, 985). Finally, plaintiff’s contention that the
amendments to RPAPL article 5 are unconstitutionally vague, confusing,
and inconsistent also is raised for the first time on appeal and thus
is not properly before us (see i1d.).

Accordingly, we conclude that the judgment should be reversed,
the declaration vacated, the complaint reinstated, the action for a
declaratory judgment converted to an action pursuant to RPAPL article
15, and the matter remitted to Supreme Court for further proceedings
on the complaint in accordance with the version of RPAPL article 5 iIn
effect prior to July 7, 2008.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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Proceeding pursuant to EDPL 207 (initiated in the Appellate
Division of the Supreme Court in the Fourth Judicial Department) to
annul the determination of respondent authorizing the condemnation of
certain real property owned by petitioner.

It is hereby ORDERED that the determination is unanimously
annulled on the law without costs and the petition iIs granted.

Memorandum: Petitioner, Syracuse University (SU), commenced this
original proceeding pursuant to EDPL 207 seeking to annul the
determination of respondent, Project Orange Associates Services
Corporation (POASC), authorizing the condemnation of real property
owned by SU on which a cogeneration facility and steam plants are
located, as well as certain underground steam distribution mains
originating from the aforementioned facilities. We annul the
determination and grant the petition.

Pursuant to EDPL article 2, which governs the judicial review
procedure in a condemnation case, the scope of this Court’s inquiry is
“very limited” (Matter of City of New York [Grand Lafayette Props.
LLC], 6 NY3d 540, 546). We must “ “either confirm or reject the
condemnor’s determination and findings,” and [our] review is confined
to whether (1) the proceeding was constitutionally sound; (2) the
condemnor had the requisite authority; (3) i1ts determination complied
with [article 8 of the Environmental Conservation Law (State
Environmental Quality Review Act)] and EDPL article 2; and (4) the
acquisition will serve a public use” (id., citing EDPL 207 [C]; see
Matter of Dudley v Town Bd. of Town of Prattsburgh, 59 AD3d 1103,
1103-1104). A negative conclusion with respect to any one of those
factors mandates rejection of the condemnor’s determinations (see
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Matter of Kaur v New York State Urban Dev. Corp., AD3d ,
[Dec. 3, 2009]).

A “public use, benefit or purpose” must exist to warrant the
exercise of the power of eminent domain (EDPL 204 [B] [1])., and here
SU primarily contends that the purported public use of the acquisition
is 1llusory. We agree. “What qualifies as “public purpose’ or
“public use’ is broadly defined as encompassing virtually any project
that may confer upon the public a benefit, utility, or advantage”
(Matter of 49 WB, LLC v Village of Haverstraw, 44 AD3d 226, 235; see
Kaur, = AD3d at __ ). “Whether a use to which property iIs to be
devoted by a condemnor is, in fact, for the public benefit is a
question to be determined by the courts based on the record” (49 WB,
LLC, 44 AD3d at 235; see Yonkers Community Dev. Agency v Morris, 37
NY2d 478, 485, appeal dismissed 423 US 1010). An “incidental private
benefit will not invalidate [a condemnor’s] determination so long as
the public purpose is dominant” (Matter of Waldo’s, Inc. v Village of
Johnson City, 74 NY2d 718, 721; see Matter of Kaufmann’s Carousel v
City of Syracuse Indus. Dev. Agency, 301 AD2d 292, 303, lv denied 99
NY2d 508), and it logically follows that a merely incidental public
benefit coupled with a dominant private purpose will invalidate a
condemnor’s determination (see Matter of Aspen Cr. Estates, Ltd. v
Town of Brookhaven, 47 AD3d 267, 275-276, affd 12 NY3d 735, cert
denied = US  , 130 S Ct 96; Kaur, __ AD3d at ) -

We agree with petitioner that the underlying basis for the
exercise by the POASC of its eminent domain powers is undoubtedly the
outdated business model of its affiliate, Project Orange Associates,
LLC (POA). The record establishes that POA entered into a series of
40-year lease agreements with SU in 1990 that allowed POA to construct
a cogeneration facility on property owned by SU and to assume
operation of two existing steam plants located there. In exchange,
POA agreed to sell steam at prices substantially below what SU was
paying to produce steam at the existing steam plants. SU both used
that steam and sold excess steam to neighboring not-for-profit
entities, all of which oppose the proposed condemnation. POA was able
to provide that steam at a reduced price because of its expected
profits from the sale of electricity under a 40-year contract between
POA and Niagara Mohawk Power Corporation (NIMO) that required NIMO to
purchase electricity produced at the cogeneration facility. The
threat of a NIMO bankruptcy in 1998 caused POA and NIMO to reach a
settlement that allowed NIMO to discharge its obligation to purchase
electricity from POA iIn exchange for a significant settlement that
permitted POA to provide SU with steam at a significantly reduced rate
until July 2008.

The record further establishes that, by 2008, POA took steps to
renegotiate its lease agreements with SU, which were unsustainable
based on the demise of POA’s contractual relationship with NIMO.
Indeed, POA commenced a declaratory judgment action against SU iIn
connection with one of iIts agreements with SU and in addition twice
sought emergency judicial relief adjusting the steam price, withheld
payment to the contractor responsible for operating the cogeneration
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facility and disputed certain water and electric charges for the
facility. In May 2008, POASC was incorporated as an electric
corporation under article 2 of the Transportation Corporations Law
and, approximately one year later, provided notice of 1ts intent to
condemn the subject property.

Based on the aforementioned facts, we conclude that the record
establishes that the proposed condemnation is the last iIn a series of
attempts to free POA from an unfavorable contractual agreement with
SU. Thus, at its core, the condemnor “is virtually the sole
beneficiary of the [condemnation, and t]his alone is reason to
invalidate the condemnation especially where, as here, the public
benefit 1s incrementally incidental to the private benefits” of the
condemnation (Kaur, _ AD3d at ). We note in particular that the
cogeneration facility contributes a minimal amount of electricity to
the total energy needs of this State, that there is 50% more
generation than load in the area in which POASC is located, and that
SU continued to operate the steam plants after POA’s default.
Consequently, we grant the petition (see generally Kelo v New London,
545 US 469, 478; 49 WB, LLC, 44 AD3d at 235-236; Matter of Steel Los
111, LP v Power Auth. of State of N.Y., 21 Misc 3d 707, 717).

Although the issue is academic in light of the foregoing
determination, we note that, as previously stated, POASC was
incorporated as an electric corporation (see Transportation
Corporations Law 8 3 [b]). Its powers of eminent domain are thus
restricted by Transportation Corporations Law 8 11 (3-a), which
provides in relevant part that an electric corporation “shall have
power and authority to acquire such real estate as may be necessary
for i1ts corporate purposes,” along with Transportation Corporations
Law 8 11 (3), which establishes the corporate purposes of an electric
corporation. The purposes enumerated therein do not include steam
distribution. We thus conclude In any event that POASC lacks
statutory authority to acquire the subject steam plants (cf. lroquois
Gas Corp. v Jurek, 30 AD2d 83, 87-88; see generally Schulman v People,
10 NY2d 249, 255-256; Peasley v Reid, 57 AD2d 998, 999).

In view of our determination, we do not address SU’s remaining
contentions, and we further note only that we have disregarded the
supplemental affidavit of Timothy J. Sweet dated October 20, 2009,
which is outside the record on appeal (see Kaufmann’s Carousel, 301
AD2d at 305).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-01557
PRESENT: SCUDDER, P.J., FAHEY, LINDLEY, AND GREEN, JJ.

IN THE MATTER OF THE ARBITRATION BETWEEN
GEICO INSURANCE COMPANY, PETITIONER-RESPONDENT,

AND ORDER

SHARON PIERCE AND EUGENE PIERCE,
RESPONDENTS-APPELLANTS.

DAVID J. SEEGER, BUFFALO, FOR RESPONDENTS-APPELLANTS.

LAW OFFICE OF DANIEL R. ARCHILLA, BUFFALO (THOMAS D. SEAMAN OF
COUNSEL), FOR PETITIONER-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Timothy
J. Drury, J.), entered February 19, 2008 in a proceeding pursuant to
CPLR article 75. The order determined that New York law applies to
this proceeding.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on January 26, 2010, and filed in the Erie
County Clerk’s Office on February 10, 2010,

It is hereby ORDERED that said appeal is unanimously dismissed
without costs upon stipulation.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-02171
PRESENT: CENTRA, J_P., FAHEY, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

CHRISTOPHER JAMISON, DEFENDANT-APPELLANT.
(APPEAL NO. 1.)

FRANK H. HISCOCK LEGAL AID SOCIETY, SYRACUSE (PHILIP ROTHSCHILD OF
COUNSEL), FOR DEFENDANT-APPELLANT.

WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (VICTORIA M. WHITE
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (William D.
Walsh, J.), rendered August 7, 2007. The judgment convicted
defendant, upon his plea of guilty, of attempted aggravated murder
(three counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: In appeal No. 1, defendant appeals from a judgment
convicting him upon his plea of guilty of three counts of attempted
aggravated murder (Penal Law 88 110.00, 125.26 [1] [a] L[1])- We
reject at the outset the contention of defendant that his waiver of
the right to appeal is void as against public policy (see People v
Muniz, 91 Ny2d 570, 575). Also contrary to the contention of
defendant, the record establishes that his waiver of the right to
appeal was voluntary, knowing and intelligent (see People v Lopez, 6
NY3d 248, 256; People v Grimes, 53 AD3d 1055, 1055-1056, lv denied 11
NY3d 789).

The further contention of defendant that his plea was not
voluntary, knowing and intelligent because he did not recite the
underlying facts of the crimes to which he pleaded guilty but simply
replied to County Court’s questions with monosyllabic responses is
actually a challenge to the factual sufficiency of the plea
allocution. That challenge is encompassed by the valid waiver of the
right to appeal (see People v Brown, 66 AD3d 1385; People v Peters, 59
AD3d 928, 1v denied 12 NY3d 820; People v Bailey, 49 AD3d 1258, lv
denied 10 NY3d 932) and, in any event, defendant failed to preserve
that challenge for our review by moving to withdraw the plea or by
raising that ground in his motion to vacate the judgment of conviction
(see People v Lopez, 71 NY2d 662, 665; Bailey, 49 AD3d at 1259). With
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respect to the merits of that challenge, we note that “there i1s no
requirement that defendant recite the underlying facts of the crime[s]
to which he is pleading guilty” (Bailey, 49 AD3d at 1259; see People v
VanDeViver, 56 AD3d 1118, lv denied 11 NY3d 931, 12 NY3d 788).

In appeal No. 2, defendant appeals from an order denying his pro
se CPL 440.30 motion to vacate the judgment of conviction. This Court
granted defendant leave to appeal from that order pursuant to CPL
450.15 (1). We reject the contention of defendant that he was denied
effective assistance of counsel based on defense counsel’s failure to
pursue the defense that defendant was not guilty by reason of mental
defect. The record establishes that defendant both understood the
nature of the plea and sentence and denied any mental iIncapacity
during the plea proceedings (see People v Courcelle, 15 AD3d 688, 689,
lv denied 4 NY3d 829), and two psychiatric evaluations conducted
pursuant to CPL article 730 that were completed one month after the
commission of the crimes to which he pleaded guilty indicated that
defendant’s prior psychiatric diagnoses did not affect the ability of
defendant to understand the nature of the charges against him and
concluded that he was competent to stand trial. We thus conclude that
defendant failed to demonstrate the absence of a strategic basis for
defense counsel’s fTailure to pursue that defense (see People v Crespo,
49 AD3d 1308; see generally People v Rivera, 71 NY2d 705, 708-709).
Indeed, the record establishes that defendant received an advantageous
plea agreement, and nothing in the record suggests that defense
counsel’s representation was anything less than meaningful (see
generally People v Ford, 86 NY2d 397, 404). Contrary to defendant’s
contention, the court properly denied the motion without conducting a
hearing “because, given the nature of the claimed ineffective
assistance, the motion could be determined on the trial record and
defendant’s submissions on the motion” (People v Satterfield, 66 NY2d
796, 799; see People v Lake, 235 AD2d 921, v denied 89 NY2d 1091,
1096; People v Shamblee, 222 AD2d 834, Iv denied 88 NY2d 994).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-01716
PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND LINDLEY, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

CHRISTOPHER JAMISON, DEFENDANT-APPELLANT.
(APPEAL NO. 2.)

FRANK H. HISCOCK LEGAL AID SOCIETY, SYRACUSE (PHILIP ROTHSCHILD OF
COUNSEL), FOR DEFENDANT-APPELLANT.

WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (VICTORIA M. WHITE
OF COUNSEL), FOR RESPONDENT.

Appeal, by permission of a Justice of the Appellate Division of
the Supreme Court in the Fourth Judicial Department, from an order of
the Onondaga County Court (William D. Walsh, J.), entered July 21,
2008. The order denied defendant’s motion pursuant to CPL 440.10 to
vacate the judgment convicting defendant of attempted aggravated
murder (three counts).

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed.

Same Memorandum as in People v Jamison ([appeal No. 1] AD3d
[Mar. 19, 2010]).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND LINDLEY, JJ.

ERIC M. JOANNIS, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

KATHLEEN J. CAHILL AND DENNIS B. CAHILL,
DEFENDANTS-RESPONDENTS.

CELLINO & BARNES, P.C., ROCHESTER (K. JOHN WRIGHT OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

LAW OFFICES OF JAMES GROSSO, PITTSFORD (JAMES GROSSO OF COUNSEL), FOR
DEFENDANTS-RESPONDENTS.

Appeal from an order of the Supreme Court, Monroe County (Thomas
A. Stander, J.), entered November 10, 2008 in a personal injury
action. The order, insofar as appealed from, denied the cross motion
of plaintiff for partial summary judgment on the issue of negligence.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action seeking damages for
injuries he sustained when the bicycle he was riding collided with a
vehicle operated by Kathleen J. Cahill (defendant) and owned by
defendant Dennis B. Cahill. As relevant on appeal, plaintiff cross-
moved for partial summary judgment on the issue of negligence, seeking
a trial on the issues of “serious injury and damages only.” We
conclude that Supreme Court properly denied plaintiff’s cross motion.

At the time of the accident, defendant was driving northbound on
North Goodman Street and was attempting to turn right onto the Route
104 ramp. Plaintiff was also traveling northbound on the sidewalk
adjacent to North Goodman Street and was attempting to proceed
straight through the crosswalk on his bicycle. It is undisputed that
the traffic signal controlling the intersection was green in favor of
both plaintiff and defendant. Pursuant to Vehicle and Traffic Law 8
1111 (a) (1), “[t]raffic, except pedestrians, facing a steady circular
green signal may proceed straight through or turn right or left unless
a sign at such place prohibits either such turn. Such traffic,
including when turning right or left, shall yield the [right-of-way]
to other traffic lawfully within the iIntersection or an adjacent
crosswalk at the time such signal i1s exhibited” (emphasis added). We
reject the contention of plaintiff that he was lawfully within the
crosswalk because the pedestrian-control signal displayed a “walking
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person” immediately prior to the accident (8 1112 [a])- As a
bicyclist, plaintiff was “subject to the vehicular traffic control
devices at the intersection, i.e., the traffic signal light . . ., and
not the pedestrian[-]Jcontrol device” (Redcross v State of New York,
241 AD2d 787, 791, lv denied 91 NY2d 801; see 8§ 1231; see also 8§ 130,
152).

We also reject the contention of defendants, however, that
defendant had the right-of-way because plaintiff was required to stop
before entering the crosswalk pursuant to Vehicle and Traffic Law §
1234 (c). That statute provides that “[a]ny person operating a

bicycle . . . who iIs entering the roadway from a private road,
driveway, alley or over a curb shall come to a full stop before
entering the roadway.” It is inapplicable where, as here, the

plaintiff was crossing the roadway in a marked crosswalk after leaving
the sidewalk through a curb cut (cf. Abbate v Liss, 284 AD2d 487).

We thus conclude that both plaintiff and defendant had the right-
of-way at the time of the accident and were each required to “yield
the [right-of-way] to other traffic lawfully within the intersection
or [the] adjacent crosswalk” (Vehicle and Traffic Law § 1111 [a] [1])-
Plaintiff failed to meet his initial burden of establishing that he
entered the intersection first (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562). Indeed, plaintiff submitted the deposition
testimony of a witness who testified that she believed defendant had
already begun turning iInto the intersection before plaintiff entered
the crosswalk. Even assuming, arguendo, that plaintiff met his
initial burden on the cross motion, we conclude that defendants raised
a triable issue of fact in opposition by submitting, inter alia, an
affidavit from an expert in accident reconstruction and forensic
engineering who indicated that defendant’s vehicle had almost
completed i1ts turn when plaintitf entered the crosswalk (see generally
id.).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARNI, AND LINDLEY, JJ.

JULIE DIEL, INDIVIDUALLY AND AS MOTHER AND
NATURAL GUARDIAN OF BRANDON DIEL, INFANT,

AND AS ADMINISTRATRIX OF THE ESTATE OF
BRANDON DIEL, DECEASED, PLAINTIFF-RESPONDENT,

Vv MEMORANDUM AND ORDER

AMY BRYAN, D.D.S., DEFENDANT-APPELLANT.

FELDMAN, KIEFFER & HERMAN, LLP, BUFFALO (GORDON D. TRESCH OF COUNSEL),
FOR DEFENDANT-APPELLANT.

LAW OFFICE OF ROBERT H. PERK, BUFFALO (MICHAEL B. JONES OF COUNSEL),
FOR PLAINTIFF-RESPONDENT .

Appeal from a judgment of the Supreme Court, Erie County (Kevin
M. Dillon, J.), entered November 19, 2008. The judgment awarded
plaintiff money damages upon a jury verdict.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action, individually and on
behalft of her son (decedent), and as administratrix of decedent’s
estate, seeking damages for decedent’s wrongful death and conscious
pain and suffering that allegedly resulted from the improper
administration of anesthesia during a tooth extraction procedure.
According to plaintiftf, defendant also deviated from the standard of
care applicable to the monitoring of decedent while anesthetized and
failed to utilize appropriate resuscitation efforts in response to
decedent’s anesthesia-related emergency. In a prior appeal, we
affirmed that part of the order denying the motion of defendant for
summary judgment dismissing the complaint against her (Diel v Bryan,
57 AD3d 1493), and defendant now appeals from a judgment entered upon
a jury verdict in plaintiff’s favor.

We reject the contention of defendant that plaintiff’s expert
witness, a board certified anesthesiologist, was not qualified to
testify concerning the standard of care to be applied in evaluating
defendant’s care and treatment of decedent with respect to the
administration of anesthesia during a dental procedure. “[T]he
anesthesiologist possessed the requisite skill, training, knowledge
and experience to render a reliable opinion with respect to the
standard of care applicable to the administration of the anesthesia”
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in this case (id. at 1494; see Bickom v Bierwagen, 48 AD3d 1247).
Although defendant’s expert in oral maxillofacial surgery testified
that there were “separate rules [concerning anesthesia] for dentists
only,” defendant failed to establish how the administration of
anesthesia to decedent during a dental procedure required special
training or differed in any material respect from the administration
of anesthesia by a board certified anesthesiologist. Indeed, we note
that, at the time of decedent’s procedure, the “separate rules” for
acquiring a dental anesthesia certificate provided that a dentist
could obtain certification to administer general anesthesia and
parenteral sedation by completing “one year of post-doctoral training
in anesthesiology acceptable to the [D]epartment [of Education]” (8
NYCRR former 61.10 [c] [1] [emphasis added]).

We reject the further contention of defendant that the testimony
of plaintiff’s expert was not based upon facts in the record (see
generally Cassano v Hagstrom, 5 NY2d 643, 646, rearg denied 6 NYad
882), and we conclude that such testimony sufficiently established a
causal connection between defendant’s deviations from the applicable
standard of care and decedent’s death (see generally Matott v Ward, 48
NY2d 455, 459-462; Elston v Canty, 15 AD3d 990). Contrary to
defendant’s contention, Supreme Court properly allowed plaintiff to
cross-examine defendant with respect to her admitted theft of narcotic
medications from her former employer. A witness may be cross-examined
with respect to specific immoral, vicious or criminal acts that have a
bearing on his or her credibility (see Badr v Hogan, 75 NY2d 629, 634;
Shainwald v Barasch, 29 AD3d 337). Defendant’s further contention
that the award of damages for decedent’s conscious pain and suffering
deviates materially from what would be reasonable compensation is not
preserved for our review because defendant failed to move to set aside
the verdict on that ground (see Homan v Herzig [appeal No. 2], 55 AD3d
1413, 1414).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02677
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

RAYMOND CLEMONS, DEFENDANT-APPELLANT.

DENNIS CLAUS, LIVERPOOL, FOR DEFENDANT-APPELLANT.

DONALD H. DODD, DISTRICT ATTORNEY, OSWEGO (MICHAEL G. CIANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oswego County Court (Walter W.
Hafner, Jr., J.), rendered November 7, 2008. The judgment convicted
defendant, upon his plea of guilty, of criminal sale of a controlled
substance in the second degree and criminal possession of a controlled
substance iIn the third degree (two counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-01047
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

KENNETH B. ROUSE, DEFENDANT-APPELLANT.

DAVID J. FARRUGIA, PUBLIC DEFENDER, LOCKPORT (MARY-JEAN BOWMAN OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL J. VIOLANTE, DISTRICT ATTORNEY, LOCKPORT (THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Niagara County Court (Matthew J.
Murphy, 111, J.), rendered March 3, 2009. The judgment convicted
defendant, upon his plea of guilty, of burglary in the first degree
and attempted burglary in the third degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed (see People v Hidalgo, 91 NY2d 733, 737).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-01356
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

TRAVIS LEWIS, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (KIMBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (NANCY A. GILLIGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A.
Keenan, J.), rendered May 3, 2007. The judgment convicted defendant,
upon his plea of guilty, of robbery in the first degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-01377
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

IRVIN MAYE, JR., DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from a judgment of the Supreme Court, Erie County (Russell
P. Buscaglia, A.J.), rendered March 31, 2008. The judgment convicted
defendant, upon his plea of guilty, of attempted criminal possession
of a weapon iIn the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of attempted criminal possession of a weapon
in the second degree (Penal Law 88 110.00, 265.03 [3])- Supreme Court
properly denied the motion of defendant to withdraw the plea, which
was based upon his alleged lack of knowledge at the time of the plea
that the victim was unable to identify him. “[D]efendant [was] not
entitled to withdraw his . . . plea merely because he discover[ed]
that he misapprehended the quality of the [People’s] case” (People v
Murdock, 27 AD3d 1170, 1171 [internal quotation marks omitted]).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

245

KA 08-02302
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

MARCUS W. CARR, DEFENDANT-APPELLANT.

RICHARD P. FERRIS, UTICA, FOR DEFENDANT-APPELLANT.

SCOTT D. MCNAMARA, DISTRICT ATTORNEY, UTICA (STEVEN G. COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oneida County Court (Barry M.
Donalty, J.), rendered December 6, 2007. The judgment convicted
defendant, upon his plea of guilty, of attempted murder in the second
degree and assault in the first degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-00374
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

THOMAS W. BOYDE, 1V, DEFENDANT-APPELLANT.

FREDERICK P. LESTER, PITTSFORD, FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (LESLIE E. SWIFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Monroe County
(Joseph D. Valentino, J.), rendered January 8, 2008. The judgment
convicted defendant, upon his plea of guilty, of iInsurance fraud in
the third degree (two counts).

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of two counts of insurance fraud in the third
degree (Penal Law § 176.20). Defendant contends that his plea was
coerced because Supreme Court threatened to impose a greater sentence
in the event of a conviction following a trial. We reject that
contention. Although i1t 1s well settled that “[a] defendant may not
be induced to plead guilty by the threat of a heavier sentence if he
[or she] decides to proceed to trial” (People v Christian [appeal No.
2], 139 AD2d 896, 897, lv denied 71 NY2d 1024), the statements of the
court at issue, made during a pre-plea proceeding, ‘“amount to a
description of the range of the potential sentences” rather than
impermissible coercion (People v Flinn, 60 AD3d 1304, 1305). “The
fact that defendant may have pleaded guilty to avoid receiving a
harsher sentence does not render his plea coerced” (People v Villone,
302 AD2d 866, Iv denied 4 NY3d 768).

Even assuming, arguendo, that defendant preserved for our review
his challenge to the factual sufficiency of the plea allocution (see
People v Lopez, 71 NY2d 662, 665), we conclude that it is without
merit. Defendant further contends that he was denied effective
assistance of counsel. “[T]o the extent that defendant’s contention
iIs based on defense counsel’s alleged failure to investigate certain
facts of the case, 1t “is unreviewable on direct appeal [because] i1t
involves matters outside the record” ” (People v Washington, 39 AD3d
1228, 1230, Iv denied 9 NY3d 870; see People v Sharpe, 295 AD2d 957,
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958). Further, to the extent that defendant’s contention with respect
to the remaining alleged errors of defense counsel is not forfeited by
the plea (see People v Santos, 37 AD3d 1141, Iv denied 8 NY3d 950), it
is lacking iIn merit. The record establishes that defendant received
an advantageous plea agreement and nothing in the record suggests that
defense counsel’s representation was anything less than meaningful
(see People v Balanean, 55 AD3d 1353, Iv denied 11 NY3d 895; see
generally People v Ford, 86 NY2d 397, 404).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00413
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

RANDY T. HOWARD, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (JANET C. SOMES OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (GEOFFREY KAEUPER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Alex R. Renzi,
J.), rendered September 6, 2006. The judgment convicted defendant,
upon his plea of guilty, of criminal possession of a weapon iIn the
third degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of criminal possession of a weapon in the
third degree (Penal Law 8 265.02 [former (4)])- County Court denied
that part of defendant’s motion seeking to suppress physical evidence
obtained by the police on the ground that such evidence was the
product of an illegal stop and arrest. Defendant contends for the
first time on appeal that the court erred in refusing to suppress the
weapon on the ground that the People failed to establish at the
suppression hearing the circumstances surrounding the discovery of the
weapon. Thus, that contention is not preserved for our review (see
People v Carlson, 277 AD2d 158, 159, lv denied 96 NY2d 733), and we
decline to exercise our power to review It as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [al])-

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

250

KA 09-00380
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

THOMAS C. RICKS, DEFENDANT-APPELLANT.

MICHAEL J. STACHOWSKI, P.C., BUFFALO (MICHAEL J. STACHOWSKI OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MATTHEW B. POWERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (Penny
M. Wolfgang, J.), rendered July 17, 2006. The judgment convicted
defendant, upon his plea of guilty, of sodomy in the first degree
(five counts) and endangering the welfare of the child.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by vacating the sentence and as
modified the judgment is affirmed, and the matter iIs remitted to
Supreme Court, Erie County, for resentencing iIn accordance with the
following Memorandum: Defendant appeals from a judgment convicting
him upon his plea of guilty of, inter alia, five counts of sodomy iIn
the fTirst degree (Penal Law former 8 130.50 [4])- We agree with
defendant that Supreme Court erred when, over his objection, i1t
admitted in evidence at the second felony offender hearing the
Colorado fingerprint record and the Colorado judgment of conviction
without the certifications required by CPLR 4540 (c) (see People v
James, 4 AD3d 774; People v Acebedo, 156 AD2d 369). We therefore
modify the judgment by vacating the sentence, and we remit the matter
to Supreme Court for resentencing “to allow the People to overcome the
technical defects of their proof” (James, 4 AD3d at 775; see People v
Hines, 90 AD2d 621).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-00449
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

JOHN D. JUSTICE, CLAIMANT-APPELLANT,
\ ORDER

STATE OF NEW YORK, DEFENDANT-RESPONDENT.
(CLAIM NO. 114445.)

JOHN D. JUSTICE, CLAIMANT-APPELLANT PRO SE.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (JULIE S. MERESON OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeal from an order of the Court of Claims (Michael E. Hudson,
J.), entered February 10, 2009. The order, inter alia, granted the
cross motion of defendant for summary judgment and dismissed the
claim.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs for reasons stated in the decision
at the Court of Claims.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-00831
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, GREEN, AND GORSKI, JJ.

JANICE BARTON, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

JENNIFER L. KOHLER AND TERRY H. KOHLER,
DEFENDANTS-RESPONDENTS.

VINAL & VINAL, BUFFALO (JEANNE M. VINAL OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

COHEN & LOMBARDO, P.C., BUFFALO (JAMES J. NASH OF COUNSEL), FOR
DEFENDANTS-RESPONDENTS.

Appeal from an order of the Supreme Court, Erie County (Kevin M.
Dillon, J.), entered February 13, 2009 in a personal injury action.
The order, among other things, granted defendants” motion for summary
judgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action seeking damages for
injuries she allegedly sustained when her vehicle was struck by a
vehicle owned by defendant Terry H. Kohler and operated by defendant
Jennifer L. Kohler. Supreme Court properly granted defendants” motion
seeking summary judgment dismissing the complaint on the ground that
plaintiff did not sustain a serious injury within the meaning of
Insurance Law 8 5102 (d). *“Defendants met their initial burden by
submitting medical records and reports constituting “persuasive
evidence that plaintiff’s alleged pain and injuries were related to .

. preexisting condition[s]” . . ., and plaintiff[] failed to raise a
triable issue of fact whether [her] alleged pain and injuries were
related to the subject accident rather than those preexisting
conditions” (Spanos v Fanto, 63 AD3d 1665, 1666).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-01849
PRESENT: SCUDDER, P.J., CARNI, GREEN, AND GORSKI, JJ.

DIANE FLOOD, AS GUARDIAN OF THE PERSON AND
PROPERTY OF ANNE MARIE FLOOD, AN INCAPACITATED
PERSON, PLAINTIFF-RESPONDENT,

\ ORDER

CSX TRANSPORTATION, INC., DEFENDANT-APPELLANT,
ET AL., DEFENDANT.

ANSPACH MEEKS ELLENBERGER LLP, BUFFALO (ROBERT M. ANSPACH OF COUNSEL),
FOR DEFENDANT-APPELLANT.

MAXWELL MURPHY, LLC, BUFFALO (ALAN D. VOOS OF COUNSEL), FOR
PLAINTIFF-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Timothy
J. Drury, J.), entered July 2, 2009 in a personal injury action. The
order, inter alia, denied the motion of defendant CSX Transportation,
Inc. to compel the deposition of plaintiff’s expert.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-02061
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

IN THE MATTER OF SHAWN BOYD, PETITIONER,
\ ORDER

BRIAN FISCHER, COMMISSIONER, NEW YORK STATE
DEPARTMENT OF CORRECTIONAL SERVICES, RESPONDENT.

WYOMING COUNTY-ATTICA LEGAL AID BUREAU, WARSAW (SUSAN K. JONES OF
COUNSEL), FOR PETITIONER.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (PETER H. SCHIFF OF
COUNSEL), FOR RESPONDENT.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division in the Fourth Judicial Department by order of the
Supreme Court, Wyoming County [Mark H. Dadd, A.J.], entered October 2,
2009) to review a determination of respondent. The determination
found after a Tier 111 hearing that petitioner had violated various
inmate rules.

It 1s hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-01906
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

IN THE MATTER OF JATHNIEL ESTRADA MENDEZ,
PETITIONER,

\ ORDER

BRIAN FISCHER, COMMISSIONER, NEW YORK STATE
DEPARTMENT OF CORRECTIONAL SERVICES, AND NORMAN
BEZIO, DIRECTOR, SPECIAL HOUSING/ INMATE
DISCIPLINARY PROGRAMS, NEW YORK STATE DEPARTMENT
OF CORRECTIONAL SERVICES, RESPONDENTS.

JATHNIEL ESTRADA MENDEZ, PETITIONER PRO SE.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (PETER H. SCHIFF OF
COUNSEL), FOR RESPONDENTS.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Erie County [Russell P.
Buscaglia, A.J.], entered September 18, 2009) to review a
determination of respondents. The determination found after a Tier
11l hearing that petitioner had violated various inmate rules.

It is hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-02060
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

IN THE MATTER OF ANDRE CATES, PETITIONER,
\ ORDER

BRIAN FISCHER, COMMISSIONER, NEW YORK STATE
DEPARTMENT OF CORRECTIONAL SERVICES, RESPONDENT.

WYOMING COUNTY-ATTICA LEGAL AID BUREAU, WARSAW (SUSAN K. JONES OF
COUNSEL), FOR PETITIONER.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Wyoming County [Mark H.
Dadd, A.J.], entered October 2, 2009) to review a determination of
respondent. The determination found after a Tier 111 hearing that
petitioner had violated an inmate rule.

It 1s hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02513
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

NATHAN TRUEHEART, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from a judgment of the Supreme Court, Erie County (John F.
0’Donnell, J.), rendered August 8, 2006. The judgment convicted
defendant, upon his plea of guilty, of rape in the first degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him upon his
plea of guilty of rape in the first degree (Penal Law § 130.35 [4]),
defendant contends that his wailver of the right to appeal was invalid.
We reject that contention. The record “establish[es] that the
defendant understood that the right to appeal iIs separate and distinct
from those rights automatically forfeited upon a plea of guilty”
(People v Lopez, 6 NY3d 248, 256). The waiver by defendant of the
right to appeal encompasses his challenge to Supreme Court’s
suppression rulings (see People v Kemp, 94 NY2d 831, 833; People v
Gordon, 42 AD3d 964, lv denied 9 NY3d 876), as well as his challenge
to the severity of the sentence (see People v Lopez, 6 NY3d at 256;
People v Brown, 41 AD3d 1234, Iv denied 9 NY3d 921).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00195
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

ARTHUR DELANEY, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (DAVID W. BENTIVEGNA OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (J. MICHAEL MARION OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Sheila A.
DiTullio, J.), rendered January 7, 2009. The judgment convicted
defendant, upon his plea of guilty, of attempted burglary in the
second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed (see People v Hidalgo, 91 NY2d 733, 737).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02369
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

LORCEN BURROUGHS, DEFENDANT-APPELLANT.

BONITA J. STUBBLEFIELD, PIFFARD, FOR DEFENDANT-APPELLANT.

JOHN C. TUNNEY, DISTRICT ATTORNEY, BATH (BROOKS T. BAKER OF COUNSEL),
FOR RESPONDENT .

Appeal from a judgment of the Steuben County Court (Peter C.
Bradstreet, J.), rendered September 15, 2008. The judgment convicted
defendant, upon his plea of guilty, of criminal possession of a
controlled substance in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him upon his
plea of guilty of criminal possession of a controlled substance iIn the
second degree (Penal Law § 220.18 [1]), defendant contends that he was
denied his right to due process and that his plea of guilty should be
vacated because County Court failed to advise him at the time of the
plea that he would be subject to a period of postrelease supervision.
We reject that contention. Although defendant is correct that the
court did not advise him of the period of postrelease supervision at
the time of the plea, the record nevertheless establishes that
defendant was advised of that fact approximately one month before
sentencing, and that sentencing was adjourned twice iIn order to afford
him the opportunity to move to withdraw his plea. The record further
establishes that defendant in fact moved to withdraw his plea, but on
a different ground. Thus, he had notice that postrelease supervision
would be Imposed and an opportunity to be heard concerning that part
of the sentence, and it therefore cannot be said under the
circumstances of this case that defendant was denied his right to due
process (see People v Madison, AD3d _ [Mar. 19, 2010]; see
generally People v Hill, 9 NY3d 189, 193).

Insofar as the further contention of defendant that he was denied
effective assistance of counsel iInvolves matters outside the record on
appeal, 1t must be raised by way of a motion pursuant to CPL article
440 (see People v McKnight, 55 AD3d 1315, 1317, 01v denied 11 NY3d
927). Insofar as defendant’s contention involves matters in the
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record before us and survives the plea (see People v Adams, 66 AD3d

1352), we conclude that it is lacking In merit (see generally People v
Ford, 86 NY2d 397, 404).

We reject the further contention of defendant that the court
abused its discretion in denying his motion to withdraw his plea
without holding a hearing inasmuch as this is not one of those ‘“rare
instance[s]” in which the defendant is entitled to an evidentiary

hearing (People v Tinsley, 35 NY2d 926, 927). Finally, the sentence
is not unduly harsh or severe.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-01209
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

FRANK A. CONTE, DEFENDANT-APPELLANT.

ABBIE GOLDBAS, UTICA, FOR DEFENDANT-APPELLANT.

SCOTT D. MCNAMARA, DISTRICT ATTORNEY, UTICA (STEVEN G. COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oneida County Court (Michael L.
Dwyer, J.), rendered March 18, 2008. The judgment convicted
defendant, upon a jury verdict, of criminal possession of a controlled
substance in the third degree (two counts).

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of two counts of criminal possession of a
controlled substance in the third degree (Penal Law 8§ 220.16 [1])-
Defendant contends that he was denied effective assistance of counsel
because defense counsel did not move to withdraw from representing him
despite the fact that she had previously represented a key prosecution
witness. We reject that contention. Based on the record before us,
it appears that County Court was apprised of the potential conflict.
The court therefore had a duty, independent from that of defense
counsel, to conduct an 1nquiry “to ascertain, on the record, whether
[defendant] had an awareness of the potential risks involved in his
continued representation by the attorney and had knowingly chosen to
continue such representation” (People v Lombardo, 61 NY2d 97, 102; see
generally People v Gomberg, 38 NY2d 307, 313-314). Although the court
failed to conduct that inquiry, we nevertheless conclude that
defendant was not denied effective assistance of counsel based on
defense counsel’s failure to move to withdraw. Defendant has failed
to establish that the conflict of interest arising from the prior
representation “affected, . . . operated on, or [bore] a substantial
relation to the conduct of the defense” (People v Ortiz, 76 NY2d 652,
657; see Lombardo, 61 NY2d at 103; People v Jenkins, 256 AD2d 735,
736-737, lv denied 93 NY2d 854).

We reject the further contention of defendant that he was denied
effective assistance of counsel based on defense counsel’s failure to
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make a written motion pursuant to CPL 330.30 (3) to set aside the
verdict based on newly discovered evidence. Defense counsel iIn fact
made an oral motion to set aside the verdict on that ground, which is
permissible pursuant to CPL 330.40 (1), and the court denied the
motion. In any event, with respect to the merits of the motion, the
alleged newly discovered evidence to which defendant refers is the
statement of a proposed witness that he, rather than defendant,
answered a controlled telephone call made by a confidential informant
(Cl) and informed the Cl that another individual “could get [the CIl]
what he needed.” We conclude that such evidence was insufficient “to
create a probability that[,] had [such testimony] been received at the
trial[,] the verdict would have been more favorable to the defendant”
(CPL 330.30 [3])- In any event, we note that the jury was unable to
reach a verdict on the two counts of criminal sale of a controlled
substance i1n the third degree (Penal Law § 220.39 [1]) to which his
motion pertained, and the prosecutor and defense counsel agreed to
accept the partial verdict.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02067
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

KENNETH PRINGLE, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (TIMOTHY P. MURPHY OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (SHAWN P. HENNESSY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (Penny
M. Wolfgang, J.), rendered December 5, 2005. The judgment convicted
defendant, upon a jury verdict, of attempted murder in the second
degree, assault in the first degree and criminal possession of a
weapon In the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
following a jury trial of, inter alia, attempted murder in the second
degree (Penal Law 88 110.00, 125.25 [1]). Defendant failed to
preserve for our review his contention that the evidence is legally
insufficient to support the conviction (see People v Gray, 86 Ny2d 10,
19) and, in any event, that contention is without merit (see generally
People v Bleakley, 69 NY2d 490, 495). Viewing the evidence in light
of the elements of the crimes as charged to the jury (see People v
Danielson, 9 NY3d 342, 349), we conclude that the verdict i1s not
against the weight of the evidence (see generally Bleakley, 69 NY2d at
495).

We reject the contention of defendant that he was denied his
right of confrontation when Supreme Court admitted in evidence the
victim’s statement to the police i1dentifying defendant as the
perpetrator. The victim testified at trial and was subjected to
extensive cross-examination concerning that statement (see generally
Crawford v Washington, 541 US 36). We further conclude that the
victim’s statement was admissible under the excited utterance
exception to the hearsay rule (see People v Cotto, 92 NY2d 68, 78-79).
Defendant failed to preserve for our review his contention that he was
deprived of a fair trial by prosecutorial misconduct on summation (see
People v Smith, 32 AD3d 1291, 1292, v denied 8 NY3d 849; People v
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Melendez, 11 AD3d 983, lIv denied 4 NY3d 888). In any event, that
contention is without merit. Although we agree with defendant that,
in two Instances, the prosecutor improperly vouched for the
credibility of the victim, and such conduct is not to be condoned, we
nevertheless conclude that it was not so egregious as to deprive
defendant of a fair trial (see People v White, 291 AD2d 842, lv denied
98 NY2d 656). We reject the further contention of defendant that he
was denied effective assistance of counsel based on, iInter alia, the
failure of defense counsel to make certain motions. Defendant failed
to demonstrate that those motions, iIf made, would have been successful
(see People v Caban, 5 NY3d 143, 152; People v Peterson, 19 AD3d 1015,
lv denied 6 NY3d 851), and we conclude that defense counsel provided
meaningful representation (see generally People v Baldi, 54 NY2d 137,
147). Finally, the sentence is not unduly harsh or severe.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00600
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

MICHAEL FLAX, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (VINCENT F. GUGINO OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (John L.
Michalski, A.J.), entered January 23, 2009. The order determined that
defendant is a level two risk pursuant to the Sex Offender
Registration Act.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs and the matter is
remitted to Supreme Court, Erie County, for further proceedings in
accordance with the following Memorandum: Defendant appeals from an
order determining that he is a level two risk pursuant to the Sex
Offender Registration Act (Correction Law 8 168 et seq.). Defendant
was presumptively classified as a level one risk based on the risk
assessment instrument (RAl), but the Board of Examiners of Sex
Offenders (Board) recommended an upward departure to a level three
risk for the reasons set forth in the case summary. We agree with
defendant that Supreme Court failed to comply with Correction Law 8
168-n (3) inasmuch as the court did not set forth the findings of fact
and conclusions of law on which it based i1ts determination (see People
v Leopold, 13 NY3d 923; People v Smith, 11 NY3d 797, 798). Although
the court stated that it was ‘“accept[ing] the findings contained iIn
the [RAI] and the [c]ase [s]ummary,” it failed to explain why it
assessed defendant at a lower risk level than that recommended by the
Board and requested by the People, nor did the court explain the
reasons for its determination that an upward departure from the
presumptive risk level was warranted (see People v Cullen, 53 AD3d
1105; People v Miranda, 24 AD3d 909, 910-911). We note in any event
that the case summary fails to specify which statements therein are
findings of fact rather than mere allegations, and it provides few
details concerning defendant’s previous purported sex offenses.

Inasmuch as the failure of the court to set forth the findings of
fact and conclusions of law on which it based its decision
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“preclud[es] meaningful appellate review of the propriety of the
court’s risk level assessment” (Miranda, 24 AD3d at 911; see People v
Sanchez, 20 AD3d 693, 695), we reverse the order and remit the matter
to Supreme Court for compliance with Correction Law § 168-n (3) (see
Smith, 11 NY3d 797, 798).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-01951
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

IN THE MATTER OF WAL-MART STORES EAST, L.P.,
PETITIONER-RESPONDENT,

\ MEMORANDUM AND ORDER

NEW YORK STATE DIVISION OF HUMAN RIGHTS,
RESPONDENT-PETITIONER.

LITTLER MENDELSON, P.C., NEW YORK CITY (JOSEPH E. FIELD OF COUNSEL),
FOR PETITIONER-RESPONDENT .

CAROLINE J. DOWNEY, BRONX (MICHAEL K. SWIRSKY OF COUNSEL), FOR
RESPONDENT-PETITIONER.

Proceeding pursuant to Executive Law 8 298 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Onondaga County [John C.
Cherundolo, A.J.], entered September 21, 2009) to annul a
determination of respondent-petitioner. The determination, inter
alia, found that petitioner-respondent condoned acts of discrimination
by i1ts employee against a customer.

It is hereby ORDERED that the determination is unanimously
confirmed without costs, the petition is dismissed, the cross petition
IS granted, and petitioner-respondent is directed to pay Jackie D.
Scipio, also known as Jacqueline D. Scipio, the sum of $7,000 for
mental anguish and humiliation, with interest at the rate of 9% per
annum, commencing May 22, 2009.

Memorandum: Petitioner-respondent (petitioner) commenced this
CPLR article 78 proceeding seeking to annul the determination of
respondent-petitioner, New York State Division of Human Rights
(hereafter, SDHR), adopting the order of the Administrative Law Judge
(ALJ). The ALJ found, inter alia, that petitioner condoned acts of
discrimination by its employee against a customer and awarded
compensatory damages for the customer’s mental anguish and
humiliation. We reject the contention of petitioner that the
determination is not supported by substantial evidence.

It is well settled “that we may not substitute our own judgment
for that of [SDHR], and we thus must confirm the determination where,
as here, it is supported by substantial evidence . . . Inasmuch as
there 1s “a rational basis for the . . . determination, the judicial
function is exhausted” ” (Matter of Mohawk Val. Orthopedics, LLP v
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Carcone, 66 AD3d 1350, 1351). The record establishes that an employee
of petitioner requested to check the backpack of the customer in
question, an African-American woman, but he did not make similar
requests of Caucasian customers. Further, there is substantial
evidence, including the store’s surveillance videos, establishing that
the employee stopped greeting customers and asked the customer for a
receipt when she left the store but that he did not ask Caucasian
customers for receipts. We thus conclude that substantial evidence
supports SDHR’s determination that the customer met her burden of
demonstrating unlawful discrimination by the employee (see Drayton v
Toys “R" Us Inc., 645 F Supp 2d 149, 159 [SD NY]; see generally
Executive Law § 296 [2] [a]; Matter of North Shore Univ. Hosp. v Rosa,
86 NY2d 413, 419-420; Matter of New York State Div. of Human Rights v
Belmont Fire Co., 224 AD2d 954; cf. Johnson v Lord & Taylor, 25 AD3d
435).

Petitioner further contends that the determination is contrary to
law because it cannot be held liable for acts of discrimination by its
employee. We reject that contention. Although petitioner is correct
that an “employer cannot be held liable for an employee’s
discriminatory act unless the employer became a party to i1t by
encouraging, condoning, or approving it” (Matter of Totem Taxi v New
York State Human Rights Appeal Bd., 65 NY2d 300, 305, rearg denied 65
NY2d 1054), “[a]n employer”s calculated inaction in response to
discriminatory conduct may, as readily as affirmative conduct,
indicate condonation” (Matter of State Div. of Human Rights v St.
Elizabeth’s Hosp., 66 NY2d 684, 687). Contrary to the contention of
petitioner, there is substantial evidence in the record establishing
that 1t condoned i1ts employee”s actions by failing to discipline the
employee (cf. Totem Taxi, 65 NY2d at 305-306).

We have considered petitioner’s remaining contention and conclude
that i1t iIs without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02194
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

HOOVER WILLIAMS, PLAINTIFF-RESPONDENT,
\ ORDER

KENTUCKY FRIED CHICKEN, DEFENDANT,
AND BARRETT T.B., INC., DEFENDANT-APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNINGHAM & COPPOLA, LLC, BUFFALO (THOMAS P.
CUNNINGHAM OF COUNSEL), FOR DEFENDANT-APPELLANT.

SIEGEL, KELLEHER & KAHN, LLP, BUFFALO (SCOTT J. Bl1ZUB OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Kevin M.
Dillon, J.), entered April 24, 2009 in a personal injury action. The
order, insofar as appealed from, granted the cross motion of plaintiff
for leave to amend the complaint and denied the cross motion of
defendant Barrett T.B., Inc. to dismiss the complaint against it.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs (see Parochial Bus Sys. v Board of Educ. of City of
N.Y., 60 NY2d 539, 544-545; see also CPLR 5511).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02068
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

DONALD R. BENNICE, PLAINTIFF-RESPONDENT,
\ MEMORANDUM AND ORDER

MARGUERITE M. RANDALL AND S.T. KACZMIERCZAK,
DEFENDANTS-APPELLANTS.

HAGELIN KENT LLC, BUFFALO (VICTOR M. WRIGHT OF COUNSEL), FOR
DEFENDANTS-APPELLANTS.

DAVID M. CIVILETTE, P.C., DUNKIRK (ELENA J. ANCONA OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeal from an order of the Supreme Court, Chautauqua County
(Joseph Gerace, J.H.0.), entered June 10, 2009 in a personal Injury
action. The order granted plaintiff’s motion for a directed verdict.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the motion is denied
and the verdict is reinstated.

Memorandum: Plaintiff commenced this action seeking damages for
injuries he allegedly sustained when his vehicle was rear-ended by a
vehicle operated by Marguerite M. Randall (defendant) and owned by
defendant S.T. Kaczmierczak. Defendants conceded that the accident
resulted from defendant”s negligence, and the matter proceeded to a
summary jury trial on the issues of causation, serious injury and
damages. At the close of proof, plaintiff moved for a directed
verdict pursuant to CPLR 4401 on the issue of causation and with
respect to the permanent consequential limitation of use, significant
limitation of use, and 90/180-day categories of serious injury within
the meaning of Insurance Law 8 5102 (d). The Judicial Hearing Officer
(JHO) reserved his decision and, after the jury returned a verdict
finding that defendant’s negligence was not a substantial factor in
causing plaintiff’s injuries, the JHO granted the motion. We reverse.

At the outset, we agree with defendants that this appeal 1is
properly before us. A summary jury trial agreement “ “iIs an
independent contract subject to the principles of contract
interpretation” ” (Grochowski v Fudella, 70 AD3d 1407), and the
agreement at issue provides that “[t]he right to move to set aside the
verdict, or to appeal, is limited to instances in which the rights of
a party were significantly prejudiced by . . . an error of law that
occurred during the course of the trial.” We conclude that whether
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the JHO erred iIn directing a verdict in plaintiff’s favor presents a
question of law and thus the order is appealable pursuant to the
summary jury trial agreement (see generally CPLR 4401).

Turning to the merits, a directed verdict iIs “appropriate where
the . . . court finds that, upon the evidence presented, there iIs no
rational process by which the fact trier could base a finding In favor
of the nonmoving party” (Szczerbiak v Pilat, 90 NY2d 553, 556; see
Cummings v Jiayan Gu, 42 AD3d 920, 921). In considering a motion for
a directed verdict pursuant to CPLR 4401, “the . . . court must afford
the party opposing the motion every inference which may properly be
drawn from the facts presented, and the facts must be considered iIn a
light most favorable to the nonmovant” (Szczerbiak, 90 NY2d at 556).

Here, there i1s a rational process by which the jury could have
found that defendant’s negligence was not a substantial factor iIn
causing plaintiff’s alleged Injuries. Plaintiff presented the
testimony of several medical experts who examined him and concluded
that the cervical and lumbar injuries at issue were causally related
to the accident. Nevertheless, the lack of candor demonstrated by
plaintiff when questioned on cross-examination about his preexisting
injuries, together with his failure to advise some of those experts of
his history of back pain, could have led the jury to reject the
opinions of those experts (see Salisbury v Christian, 68 AD3d 1664,
1665). Further, the jury was entitled to credit the report of
defendants” expert neurologist, who concluded that plaintiff’s
complaints of pain were subjective and could not be linked to the
accident. The further allegation of plaintiff that the accident
caused him to sustain urinary problems was not conclusively supported
by his treating urologist and, in any event, that allegation was
contradicted by defendants” expert. Thus, we agree with defendants
that the JHO erred in granting the motion (see generally Szczerbiak,
90 NY2d at 556).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-00346
PRESENT: SMITH, J.P., FAHEY, CARNI, LINDLEY, AND SCONIERS, JJ.

MILHELM ATTEA & BROS., INC.,
PLAINTIFF-APPELLANT,

\Y ORDER
PHILIP MORRIS USA, INC.,

DEFENDANT-RESPONDENT,
ET AL., DEFENDANTS.

ZDARSKY, SAWICKI & AGOSTINELLI LLP, BUFFALO (GERALD T. WALSH OF
COUNSEL), FOR PLAINTIFF-APPELLANT.

HARRIS BEACH PLLC, BUFFALO (RICHARD T. SULLIVAN OF COUNSEL), AND
ARNOLD & PORTER LLP, WASHINGTON, D.C. (KENNETH L. CHERNOF OF COUNSEL),
FOR DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (John M.
Curran, J.), entered January 12, 2009. The order, inter alia, granted
the motion of defendant Philip Morris USA, Inc. to dismiss the
complaint against it.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties to the appeal on February 3,
2010,

It is hereby ORDERED that said appeal is unanimously dismissed
without costs upon stipulation.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-02204
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

IN THE MATTER OF WILLIAM SECREST, PETITIONER,
\ ORDER

BRIAN FISCHER, COMMISSIONER, NEW YORK STATE
DEPARTMENT OF CORRECTIONAL SERVICES, RESPONDENT.

WYOMING COUNTY-ATTICA LEGAL AID BUREAU, WARSAW (SUSAN K. JONES OF
COUNSEL), FOR PETITIONER.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (FRANK BRADY OF COUNSEL),
FOR RESPONDENT.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Wyoming County [Mark H.
Dadd, A.J.], entered October 2, 2009) to review a determination of
respondent. The determination found after a Tier 111 hearing that
petitioner had violated an inmate rule.

It 1s hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-01271
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

PAUL DILLON, DEFENDANT-APPELLANT.

FRANK H. HISCOCK LEGAL AID SOCIETY, SYRACUSE (GERALD T. BARTH OF
COUNSEL), FOR DEFENDANT-APPELLANT.

WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Jeffery R.
Merrill, A.J.), rendered April 17, 2007. The judgment convicted
defendant, upon his plea of guilty, of burglary in the third degree
(three counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-00604
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

TOSHA STEELE, DEFENDANT-APPELLANT.

JOHN E. TYO, SHORTSVILLE, FOR DEFENDANT-APPELLANT.

R. MICHAEL TANTILLO, DISTRICT ATTORNEY, CANANDAIGUA (CATHERINE A.
WALSH OF COUNSEL), FOR RESPONDENT .

Appeal from a judgment of the Ontario County Court (Frederick G.
Reed, J.), rendered January 16, 2008. The judgment convicted
defendant, upon her plea of guilty, of criminal possession of a
controlled substance in the third degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00840
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

ANDREW WERNER, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (TIMOTHY S. DAVIS OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (PATRICK H. FIERRO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Patricia D.
Marks, J.), rendered February 20, 2007. The judgment revoked
defendant’s sentence of probation and imposed a sentence of
imprisonment.

It is hereby ORDERED that said appeal is unanimously dismissed as
moot (see People v Rollins, 50 AD3d 1535, 1536, lIv denied 10 NY3d
939).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00811
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

TOMMY JACKSON, DEFENDANT-APPELLANT.

FRANK H. HISCOCK LEGAL AID SOCIETY, SYRACUSE (GERALD T. BARTH OF
COUNSEL), FOR DEFENDANT-APPELLANT.

TOMMY JACKSON, DEFENDANT-APPELLANT PRO SE.

WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (William D.
Walsh, J.), rendered March 28, 2007. The judgment convicted
defendant, upon a jury verdict, of burglary In the third degree, grand
larceny in the fourth degree and criminal possession of stolen
property in the fifth degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of, inter alia, burglary in the third degree
(Penal Law 8§ 140.20) arising out of an incident in which he stole
property owned by LeMoyne College (college). We reject defendant’s
contention that the conviction is not supported by legally sufficient
evidence (see generally People v Bleakley, 69 NY2d 490, 495). The
People presented video surveillance and still photographs obtained
from that video that depicted a man who was i1dentified as defendant by
two security officers employed by the college. Those security
officers had encountered defendant on prior occasions. Property that
had been stolen from the college was recovered during a search of the
home of defendant’s parents pursuant to a search warrant, and
defendant’s mother testified that defendant sometimes stayed iIn the
room where the property was located. Other property stolen from the
college was recovered from an individual who testified that he
purchased i1t from defendant. Viewing the evidence iIn light of the
elements of the crimes as charged to the jury (see People v Danielson,
9 NY3d 342, 349), we reject defendant’s further contention that the
verdict is against the weight of the evidence (see generally Bleakley,
69 NY2d at 495). The jury was entitled to discredit the testimony of
defendant that he was not the individual who committed the crimes.
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The sentence is not unduly harsh and severe.

We reject the contention of defendant in his pro se supplemental
brief that County Court erred in refusing to suppress the
identification testimony of the two security officers based upon the
failure of the People to serve a CPL 710.30 notice with respect to
that testimony. Although the security officers viewed the video and
photographs in question at a police station, the video and photographs
were provided to the police by the college. Thus, we conclude that
the i1dentification of defendant by the security officers, both of whom
had prior contact with him, “did not implicate the concern of undue
suggestiveness at the heart of CPL 710.30 . . . [and was] not a
police-arranged i1dentification procedure subject to CPL 710.30 notice”
(People v Jackson, 43 AD3d 488, 490, lv denied 9 NY3d 962).

We reject the further contention of defendant in his pro se
supplemental brief that the court erred in denying his motion to
dismiss the indictment based on the People’s failure to provide him
with reasonable notice of the grand jury proceedings pursuant to CPL
190.50 (5) (a). “CPL 190.50 (5) (@) does not mandate a specific time
period for notice; rather, “reasonable time” must be accorded to allow
a defendant an opportunity to consult with [defense] counsel and
decide whether to testify before a [g]rand [Jj]ury” (People v Sawyer,
96 NY2d 815, 816). Here, the record establishes that defendant
advised the People of his iIntent to testify before the grand jury
three days before the matter was presented, and both defendant and
defense counsel were present at the grand jury proceedings (cf. People
v Degnan, 246 AD2d 819). The contention of defendant that he lacked
adequate time to consult with defense counsel prior to his grand jury
testimony is without merit inasmuch as he was provided with reasonable
notice that the matter was to be presented to a grand jury (see People
v Saywer, 274 AD2d 603, 605-606, affd 96 NY2d 815).

Defendant failed to preserve for our review the contentions in
his pro se supplemental brief that he was denied a fair trial based on
the court’s alleged bias and that the persistent felony offender
statute (CPL 400.20) violates the Equal Protection Clauses of the
State and Federal Constitutions (see CPL 470.05 [2]), and we decline
to exercise our power to review those contentions as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a])- We
have reviewed the remaining contentions of defendant iIn his pro se
supplemental brief and conclude that they are without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00599
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

RYAN J. CLEMENT, DEFENDANT-APPELLANT.

JANE G. LAROCK, WATERTOWN, FOR DEFENDANT-APPELLANT.

LEANNE K. MOSER, DISTRICT ATTORNEY, LOWVILLE (JOHN A. CIRANDO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Lewis County Court (Charles C.
Merrell, J.), rendered January 23, 2009. The judgment convicted
defendant, upon a jury verdict, of criminal sexual act in the first
degree, sexual abuse in the first degree, and endangering the welfare
of a child.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of criminal sexual act in the first degree (Penal
Law § 130.50 [3]), sexual abuse in the first degree (8§ 130.65 [3]),
and endangering the welfare of a child (8 260.10 [1])- Defendant
failed to preserve for our review his contention that County Court
failed to administer the requisite oath to the prospective jurors
pursuant to CPL 270.15 (1) (a) (see People v Perez, 67 AD3d 1324,
1326, Iv denied 13 NY3d 941; People v Hampton, 64 AD3d 872, 877, lv
denied 13 NY3d 796), and we decline to exercise our power to review
that contention as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [al)- We reject defendant’s further contention
that the court erred iIn instructing the jury to disregard the lack of
evidence of a physical examination of the victim. There was no
testimony concerning such a physical examination or the lack thereof.
Thus, the court properly sustained the prosecutor’s objection to the
comment of defense counsel on summation that no physical examination
of the victim was conducted and iInstructed the jury ‘“not to consider
anything that may not be in evidence” (see generally People v Holland,
221 AD2d 947, lv denied 87 NY2d 922). The sentence is not unduly
harsh or severe.

Defendant failed to preserve for our review his remaining
contentions (see CPL 470.05 [2]), and we decline to exercise our power
to review those contentions as a matter of discretion in the interest
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of justice (see CPL 470.15 [6] [a])-

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02196
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

VIOLET ATKINS AND WILLIAM ATKINS,
PLAINTIFFS-RESPONDENTS,

\ MEMORANDUM AND ORDER

UNITED REFINING HOLDINGS, INC.,
DEFENDANT-APPELLANT .

DAMON MOREY LLP, BUFFALO (MICHAEL J. WILLETT OF COUNSEL), FOR
DEFENDANT-APPELLANT .

CAMPBELL & SHELTON LLP, EDEN (ERIC M. SHELTON OF COUNSEL), FOR
PLAINTIFFS-RESPONDENTS.

Appeal from an order of the Supreme Court, Chautauqua County
(James H. Dillon, J.), entered July 13, 2009 in a personal injury
action. The order denied the motion of defendant for summary
Jjudgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs commenced this action seeking damages for
injuries sustained by Violet Atkins (plaintiff) when she allegedly
tripped and fell on a sidewalk on property owned by defendant. We
conclude that Supreme Court properly denied defendant’s motion for
summary judgment dismissing the complaint. “It is well established .

. that “[a] moving party must affirmatively [demonstrate] the merits
of its cause of action or defense and does not meet i1ts burden by
noting gaps in its opponent’s proof” ” (Dodge v City of Hornell Indus.
Dev. Agency, 286 AD2d 902, 903; see e.g. Hunley v University of
Rochester Strong Mem. Hosp., 294 AD2d 923; Donohue v Seven Seventeen
HB Buffalo Corp., 292 AD2d 786). We conclude that “[d]efendant failed
to meet i1ts initial burden of establishing as a matter of law that it
was not negligent . . . or that its alleged negligence was not a
proximate cause of plaintiff’s injuries” (Hunley, 294 AD2d 923; see
also Kanney v Goodyear Tire & Rubber Co., 245 AD2d 1034, 1036; cf.
McGill v United Parcel Serv., Inc., 53 AD3d 1077). In any event, we
agree with plaintiffs that they alleged facts i1n opposition to the
motion from which defendant’s negligence may reasonably be inferred
and thus that they raised a triable issue of fact sufficient to defeat
the motion (see generally Zuckerman v City of New York, 49 Ny2d 557,
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562) .

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-00212
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

KEYAN R. PRICE, CLAIMANT-APPELLANT,
\ ORDER

STATE OF NEW YORK, DEFENDANT-RESPONDENT.
(CLAIM NO. 11635.)

KEYAN R. PRICE, CLAIMANT-APPELLANT PRO SE.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (MICHAEL S. BUSKUS OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeal from a judgment of the Court of Claims (Rene Forgensi
Minarik, J.), entered December 22, 2008. The judgment dismissed the
claim after a nonjury trial.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02157
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

JOSEPH TUPPER, AS PRESIDENT AND ON BEHALF OF
SYRACUSE PROPERTY OWNERS ASSOCIATION,

741 LIVINGSTON AVENUE, LLC, STAMPEDE VI, LLC,
HAMR, INC., 867 SUMNER AVE., L.L.C., JAKE AND
BUCK, LLC, OCOMSTOCK, LLC, DAVID EADE AND
BENJAMIN TUPPER, PLAINTIFFS-RESPONDENTS,

\Y MEMORANDUM AND ORDER
CITY OF SYRACUSE, COMMON COUNCIL OF CITY OF

SYRACUSE AND PLANNING COMMISSION OF CITY OF
SYRACUSE, DEFENDANTS-APPELLANTS.

RORY A. MCMAHON, CORPORATION COUNSEL, SYRACUSE (JOSEPH FRANCIS BERGH
OF COUNSEL), FOR DEFENDANTS-APPELLANTS.

HOCHERMAN TORTORELLA & WEKSTEIN, LLP, WHITE PLAINS (ADAM L. WEKSTEIN
OF COUNSEL), FOR PLAINTIFFS-RESPONDENTS.

Appeal from a judgment (denominated order) of the Supreme Court,
Onondaga County (James P. Murphy, J.), entered January 21, 2009 in a
declaratory judgment action. The judgment, among other things,
declared that General Ordinance 39 of 2007 of the City of Syracuse is
invalid.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs commenced this action seeking a
declaration that General Ordinance 39 of 2007 of the City of Syracuse
(Ordinance 39) is invalid because defendant Planning Commission of
City of Syracuse (Planning Commission) failed to issue a negative
declaration pursuant to article 8 of the Environmental Conservation
Law (State Environmental Quality Review Act [SEQRA]) with respect to
the environmental impact of Ordinance 39 upon the University District
in defendant City of Syracuse. Ordinance 39 requires, inter alia,
that owner-occupied properties that are sold to an absentee owner must
have a certificate of suitability. Pursuant to Ordinance 39, the
certificate of suitability will not be issued to an absentee owner if
the property does not meet off-street parking regulations. Those
regulations are based on the one-to-one ratio of parking spaces to
“potential bedrooms” and on lot sizes. Supreme Court granted
plaintiffs” motion for partial summary judgment in part and declared
Ordinance 39 invalid based on the failure of defendants to comply with
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SEQRA. We affirm.

We reject defendants” contention that the court erred in
determining that plaintiffs, with the exception of plaintiff Benjamin
Tupper (hereafter, plaintiffs), have standing to commence this action.
Plaintiffs consist of absentee owners of properties in the University
District that may be impacted by the enactment of Ordinance 39, as
well as an association of property owners iIn the University District.
The absentee owner plaintiffs must obtain a certificate of suitability
if they have not previously done so, and they must obtain a new
certificate of suitability in the event that they make changes to the
“interior or exterior components” of their respective properties.
Contrary to defendants” contention, plaintiffs are not barred from
challenging the SEQRA review based on their failure to allege the
likelithood of environmental harm. [Inasmuch as plaintiffs are
“challeng[ing] - - . the SEQRA review undertaken as part of a zoning
[ordinance amendment, they] . . . need not allege the likelihood of
environmental harm . . . In those circumstances, the “property owner
has a legally cognizable interest in being assured that [defendants]
satisftied SEQRA before taking action to [amend the zoning
ordinance]” ” (Matter of Gernatt Asphalt Prods. v Town of Sardinia, 87
NY2d 668, 687, quoting Matter of Har Enters. v Town of Brookhaven, 74
NY2d 524, 529).

Although we conclude that the Planning Commission properly
identified certain areas of environmental concern as a result of the
public hearing with respect to Ordinance 39, including whether the
availability of housing for students would be affected, whether homes
would remain vacant, and whether yards would be paved, we nevertheless
conclude that the record fails to establish that the Planning
Commission “took a hard look at [the areas of environmental concern] .
. - and made a reasoned elaboration of the basis for its
determination” (Matter of Fleck v Town of Colden, 16 AD3d 1052, 1054
[internal quotation marks omitted]). Defendants contend that the
requisite ““reasoned elaboration” i1s contained in the resolution that
was adopted by the Planning Commission to amend the zoning regulations
to include Ordinance 39 and that the “whereas” clause of that
resolution constituted the negative declaration. We reject that
contention inasmuch as “[c]onclusory statements, “unsupported by . . .
data . . . will not suffice as a reasoned elaboration for its
determination of environmental significance or nonsignificance
(Matter of Tonery v Planning Bd. of Town of Hamlin, 256 AD2d 1097,
1098). Furthermore, we note that the “whereas” clause fails to comply
with the technical requirements for a negative declaration contained
in 6 NYCRR 617.12.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

303

CA 09-02023
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

IN THE MATTER OF NIAGARA HOMEMAKER
SERVICES, INC., DOING BUSINESS AS MERCY
HOME CARE OF WESTERN NEW YORK,
PETITIONER-RESPONDENT,

\Y

RICHARD F. DAINES, M.D., AS COMMISSIONER

OF HEALTH OF STATE OF NEW YORK, AND LAURA L.
ANGLIN, AS DIRECTOR OF BUDGET OF STATE OF
NEW YORK, RESPONDENTS-APPELLANTS.

ORDER

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (VICTOR PALADINO OF
COUNSEL), FOR RESPONDENTS-APPELLANTS.

HARTER SECREST & EMERY LLP, ROCHESTER (THOMAS G. SMITH OF COUNSEL),

FOR PETITIONER-RESPONDENT.

Appeal from a judgment (denominated order and judgment) of the
Supreme Court, Erie County (Frank A. Sedita, Jr., J.), entered January
9, 2009 1n a proceeding pursuant to CPLR article 78. The judgment,

among other things, granted the amended petition.

It is hereby ORDERED that the judgment so appealed from is

unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02289
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND GORSKI, JJ.

FORD MOTOR CREDIT COMPANY LLC,
PLAINTIFF-APPELLANT,

\ ORDER

MIKE OGNIBENE FORD, INC. (FORMERLY KNOWN AS
BATAVIA FORD LINCOLN MERCURY, INC.), MIKE
OGNIBENE HOLDINGS, LLC, MIKE OGNIBENE
MOTORSPORTS, INC., MIKE OGNIBENE PROPERTIES,
INC., MIKE OGNIBENE, INC., OGNIBENE ASSOCIATES,
LLC, OGNIBENE, LLC, AND MICHAEL J. OGNIBENE,
DEFENDANTS-RESPONDENTS.

PHILLIPS LYTLE LLP, BUFFALO (CRAIG A. LESLIE OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (PAUL G. JOYCE OF COUNSEL), FOR
DEFENDANTS-RESPONDENTS.

Appeal from an order of the Supreme Court, Genesee County (Robert
C. Noonan, A.J.), entered March 6, 2009. The order, insofar as
appealed from, denied plaintiff’s motion to preclude defendants from
introducing evidence at trial in support of their first and second
counterclaims and to dismiss those counterclaims.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs for reasons stated in the decision
at Supreme Court.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00199
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

JON DUQUIN, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (J. MICHAEL MARION OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (Russell
P. Buscaglia, A.J.), rendered December 18, 2008. The judgment
convicted defendant, upon his plea of guilty, of burglary in the third
degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00598
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

DAVID JONES, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (J. MICHAEL MARION OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (John L.
Michalski, A.J.), rendered December 4, 2008. The judgment convicted
defendant, upon his plea of guilty, of burglary in the first degree
and burglary in the second degree (two counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02382
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

BENNY D. STREETER, DEFENDANT-APPELLANT.

DAVID J. FARRUGIA, PUBLIC DEFENDER, LOCKPORT (MARY-JEAN BOWMAN OF
COUNSEL), FOR DEFENDANT-APPELLANT.

BENNY D. STREETER, DEFENDANT-APPELLANT PRO SE.

MICHAEL J. VIOLANTE, DISTRICT ATTORNEY, LOCKPORT (THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Niagara County Court (William J.
Watson, A.J.), rendered September 25, 2008. The judgment convicted
defendant, upon his plea of guilty, of criminal contempt in the first
degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of criminal contempt in the first degree
(Penal Law 8§ 215.51 [b] [1v])- We reject the contention of defendant
that his waiver of the right to appeal was not knowingly, voluntarily,
and intelligently entered (see People v Lopez, 6 NY3d 248, 256; People
v Straw, 70 AD3d 1341). It is well settled that “[n]o particular
litany i1s required for an effective waiver of the right to appeal”
(People v McDonald, 270 AD2d 955, lv denied 95 NY2d 800; see People v
Callahan, 80 Ny2d 273, 283), and the responses of defendant to County
Court’s questions during the plea colloquy established that he
understood the plea proceedings and voluntarily waived the right to
appeal (see People v Tantao, 41 AD3d 1274, lv denied 9 NY3d 882). The
valid waiver by defendant of the right to appeal encompasses his
challenge to the severity of the sentence (see Lopez, 6 NY3d at 255;
People v Hidalgo, 91 Ny2d 733, 737). We note, however, that the court
erroneously advised defendant at the time of sentencing that he was
entitled to “appeal the sentence.” In view of that error, we thus
further note that defendant’s challenge to the severity of the
sentence lacks merit.

Defendant contends in his pro se supplemental brief that his
sentence is illegal because the court imposed a period of interim
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probation prior to sentencing him to a term of imprisonment and relied
on the description of his conduct during that period of interim
probation set forth in the presentence report. Although that
contention survives defendant’s wailver of the right to appeal (see
People v Callahan, 80 NY2d 273, 280; People v Holcomb, 61 AD3d 1356,
Iv denied 13 NY3d 745), we conclude that i1t is without merit. The
court was authorized to impose a period of Interim probation pursuant
to CPL 390.30 (6), and the court followed the proper procedure iIn
revoking that period of interim probation (see generally People v
Outley, 80 NY2d 702, 712-713; People v Rollins, 50 AD3d 1535, lv
denied 10 NY3d 939).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-01124
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

WENDY W. WILKINS, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (JANET C. SOMES OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (NICOLE M. FANTIGROSSI
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A.
Keenan, J.), rendered February 8, 2007. The judgment convicted
defendant, upon her plea of guilty, of rape in the third degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-01280
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER
LONNIE LARD, ALSO KNOWN AS LONNIE ANTHONY,

DEFENDANT-APPELLANT .
(APPEAL NO. 1.)

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (TIMOTHY P. MURPHY OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (RAYMOND C. HERMAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Erie County Court (Sheila A.
DiTullio, J.), rendered February 11, 2009. Defendant was resentenced
pursuant to Correction Law 8 601-d and Penal Law 8 70.85.

It is hereby ORDERED that the resentence so appealed from is
unanimously affirmed.

Memorandum: Defendant was convicted upon his plea of guilty of
attempted assault in the first degree (Penal Law 88 110.00, 120.10
[11) and criminal possession of a weapon in the third degree (8 265.02
[former (4)])- On a prior appeal, we affirmed the resentence upon
that conviction (People v Lard, 23 AD3d 1033, Iv denied 6 NY3d 752,
815), and defendant now appeals from a resentence pursuant to
Correction Law § 601-d and Penal Law § 70.85 to the same sentence.
Defendant failed to preserve for our review his contention that County
Court erred in failing to order an updated presentence report inasmuch
as he never requested such an update, objected to the presentence
report at the resentencing, or moved to vacate the resentencing on
that ground (see People v Ruff, 50 AD3d 1167, 1168; People v Walts, 34
AD3d 1043, 1044, 1lv denied 8 NY3d 850). In any event, defendant’s
contention is without merit. “[T]he decision whether to obtain an
updated [presentence] report at resentencing is a matter resting in
the sound discretion of the sentencing [court]” (People v Kuey, 83
NY2d 278, 282). “Where, as here, [the] defendant has been continually
incarcerated between the time of the initial sentencing and
resentencing, “to require an update . . . does not advance the purpose
of CPL 390.20 (1)° ™ (People v James, 4 AD3d 774, 774, quoting Kuey,
83 NY2d at 282). We have considered defendant’s remaining contentions
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and conclude that they are without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02223
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

ELLIOTT 1. JAMES, DEFENDANT-APPELLANT.

JAMES L. DOWSEY, 111, WEST VALLEY, FOR DEFENDANT-APPELLANT.

LORI PETTIT RIEMAN, DISTRICT ATTORNEY, LITTLE VALLEY (KELLY M. BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cattaraugus County Court (Larry M.
Himelein, J.), rendered September 2, 2008. The judgment convicted
defendant, upon his plea of guilty, of criminal possession of a
controlled substance in the fourth degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of criminal possession of a controlled
substance in the fourth degree (Penal Law 8§ 220.09 [1])- We reject
the contention of defendant that his waiver of the right to appeal was
invalid. County Court *“ “engage[d] the defendant in an adequate
colloquy to ensure that the waiver of the right to appeal was a
knowing and voluntary choice” ” (People v Glasper, 46 AD3d 1401, 1401,
lv denied 10 NY3d 863; see People v Wright, 66 AD3d 1334). Defendant
further contends that the court abused i1ts discretion iIn denying his
motion to withdraw the plea because it was not knowingly, voluntarily
and intelligently entered. Although that contention survives
defendant’s valid waiver of the right to appeal (see Wright, 66 AD3d
1334), it is without merit. “The unsupported allegations of defendant
that [defense counsel] pressured him into accepting the plea bargain
do not warrant vacatur of his plea” (People v Price, 309 AD2d 1259, Iv
denied 1 NY3d 578; see People v Thornton [appeal No. 1], 167 AD2d 935,
Iv denied 78 NY2d 1082). Further, “[t]he record of the plea
allocution establishes that defendant understood the proceeding and
made a knowing, voluntary and intelligent plea” (Price, 309 AD2d
1259), and there i1s no indication iIn the record that the ability of
defendant to understand the plea proceeding was impaired based on his
drug use two days prior to the proceeding (see People v Spikes, 28
AD3d 1101, 1102, lv denied 7 NY3d 818; see also People v White, 7 AD3d
921, 922-923, lv denied 3 NY3d 683).
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To the extent that the contention of defendant that he was denied
effective assistance of counsel survives the plea and his waiver of
the right to appeal (see People v Santos, 37 AD3d 1141, lv denied 8
NY3d 950), it is without merit (see generally People v Ford, 86 NY2d
397, 404). Finally, the valid waiver by defendant of the right to
appeal encompasses his challenge to the court’s suppression ruling
(see People v Kemp, 94 NY2d 831, 833; People v Eatmon, 66 AD3d 1453).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00770
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

THOMAS W. MURPHY, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, BUFFALO (SUSAN C. MINISTERO OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from a judgment of the Supreme Court, Erie County (M.
William Boller, A.J.), rendered March 9, 2009. The judgment convicted
defendant, upon his plea of guilty, of grand larceny in the second
degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him upon his
plea of guilty of grand larceny in the second degree (Penal Law §
155.40 [1]), defendant contends that his waiver of the right to appeal
was invalid. We reject that contention. The record “establish[es]
that the defendant understood that the right to appeal is separate and
distinct from those automatically forfeited upon a plea of guilty”
(People v Lopez, 6 NY3d 248, 256). Although the contention of
defendant that Supreme Court erred in denying his motion to withdraw
the plea on the ground that it was coerced survives his valid waiver
of the right to appeal (see People v Wright, 66 AD3d 1334, lv denied
13 NY3d 912), we conclude that the court did not abuse its discretion
in denying defendant’s motion (see generally People v Alexander, 97
NY2d 482, 485). The contention of defendant in support of his motion
that the plea was coerced because the court conditioned i1ts sentencing
commitment on his payment of restitution i1s belied by his statements
during the plea colloquy and four subsequent court appearances,
wherein he reaffirmed that he had agreed to pay restitution in the
amount of $40,000 in accordance with the terms of the plea agreement
(see People v Forshey, 294 AD2d 868, lv denied 98 NY2d 675). During
the four subsequent court appearances, defendant requested additional
time 1n which to make restitution payments in whole or i1n part and
represented to the court that he had the means to do so, and the court
granted defendant’s requests. The record establishes that, before
sentencing defendant to the maximum term of incarceration, the court
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conducted an appropriate inquiry into the wilfulness of defendant’s
failure to pay the restitution and properly concluded that, “in the
first instance, the defendant agreed to pay the restitution in order
to obtain the benefits of a favorable plea, but knew at the time that
he . . . would very likely be unable to satisfy the obligation”
(People v Hassman, 70 AD3d 716, ). Finally, the waiver by
defendant of the right to appeal encompasses his contention that the
sentence is unduly harsh and severe (see Lopez, 6 NY3d at 256).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00394
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

ALONZO P. TAYLOR, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (NICOLE M. FANTIGROSSI
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Monroe County
(Matthew A. Rosenbaum, J.), rendered November 14, 2006. The judgment
convicted defendant, upon a jury verdict, of grand larceny in the
third degree and grand larceny in the fourth degree (four counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him upon a jury
verdict of grand larceny in the third degree (Penal Law § 155.35) and
four counts of grand larceny in the fourth degree (8 155.30 [4]),
defendant contends that Supreme Court’s ‘“erroneous Ventimiglia ruling
deprived him of a fair trial.” We reject that contention. The court
neither abused nor improvidently exercised its discretion in
permitting the People to present evidence concerning two prior
convictions involving defendant’s entry into two places of business
and stealing property located on the premises. That evidence was
relevant on the issue of defendant’s intent in entering the office
where the instant crimes occurred (see e.g. People v Carter, 50 AD3d
1318, 1321-1322, lv denied 10 NY3d 957; People v Taylor, 2 AD3d 1306,
1308, lv denied 2 NY3d 746), and it constituted sufficient “evidence
of “a distinctive repetitive pattern” of criminal conduct [to] be
admitted under Molineux to show the defendant’s identity” (People v
Arafet, 13 NY3d 460, 466, quoting People v Allweiss, 48 NY2d 40, 48;
see also People v Bean, 57 NY2d 241, 251). We further conclude that
the court properly determined that the probative value of the evidence
exceeded its prejudicial effect (see generally People v Leeson, 12
NY3d 823, 826-827; People v Dorm, 12 NY3d 16, 19). Finally, we note
in addition that the evidence was also relevant to rebut the defense
that defendant had a legitimate reason for his presence in the office
where the instant crimes occurred (see e.g. People v Small, 12 NY3d
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732, 733; People v Lawrence, 4 AD3d 436, lv denied 2 NY3d 802).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00022
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER
LONNIE LARD, ALSO KNOWN AS LONNIE ANTHONY,

DEFENDANT-APPELLANT .
(APPEAL NO. 2.)

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (TIMOTHY P. MURPHY OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (RAYMOND C. HERMAN OF
COUNSEL), FOR RESPONDENT.

Appeal, by permission of a Justice of the Appellate Division of
the Supreme Court in the Fourth Judicial Department, from an order of
the Erie County Court (Sheila A. DiTullio, J.), entered November 26,
2008. The order denied defendant’s motion pursuant to CPL 440.10 to
vacate the judgment convicting defendant of attempted assault in the
Tirst degree and criminal possession of a weapon in the third degree.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals, with permission of a Justice of
this Court, from an order denying his CPL 440.10 motion to vacate the
judgment convicting him of attempted assault in the first degree
(Penal Law 88 110.00, 120.10 [1]) and criminal possession of a weapon
in the third degree (8 265.02 [4])- On a prior appeal, we reversed
the order denying his motion to vacate the judgment, determining that
his ““contention pursuant to CPL 440.10 (1) (a), i.e., that the
superior court information was jurisdictionally defective, may have
merit” (People v Lard, 45 AD3d 1331, 1332). We noted that County
Court had rejected that contention on the ground that sufficient facts
appeared on the face of the record to have permitted appellate review
on a direct appeal, thereby requiring denial of the motion pursuant to
CPL 440.10 (2) (c) based on defendant’s unjustifiable failure to take
a timely appeal. We were unable to discern on the record before us
whether the failure of defendant or defense counsel to take a timely
appeal was justifiable, however, and we therefore reversed the order
and remitted the matter to County Court for a hearing on that issue
(id. at 1332-1333). Contrary to the contention of defendant, the
court did not abuse its discretion in again denying his motion
following the hearing. There was conflicting testimony on the issue
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whether defendant notified defense counsel that he wished to take an
appeal from the judgment of conviction within the statutory period,
and the court was entitled to resolve that issue against defendant.
“The court’s credibility determination is entitled to great weight .
., and we perceive no basis for reversal on the record before us”
(People v Smith, 16 AD3d 1081, 1082, v denied 4 NY3d 891; see
generally People v Dukes, 106 AD2d 906).

Entered: March 19, 2010 Patricia L. Morgan

Clerk of the Court
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CAF 09-00295
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

IN THE MATTER OF GEORGE T. THOMAS, 1V,
PETITIONER-APPELLANT,

\Y

STEPHANIE L. BROWN, RESPONDENT-RESPONDENT,
ET AL., RESPONDENT.

ORDER

ABBIE GOLDBAS, UTICA, FOR PETITIONER-APPELLANT.
PAUL A. NORTON, CLINTON, FOR RESPONDENT-RESPONDENT .

JOHN T. NASCI, LAW GUARDIAN, ROME, FOR ALEXXIS M.T.

Appeal from an order of the Family Court, Oneida County (Brian M.
Miga, J.), entered October 3, 2008 in a proceeding pursuant to Family
Court Act article 6. The order denied petitioner’s motion seeking,

inter alia, to vacate a prior custody order.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

IN THE MATTER OF DEMARIAH A.

ERIE COUNTY DEPARTMENT OF SOCIAL SERVICES, MEMORANDUM AND ORDER
PETITIONER-RESPONDENT;

REBECCA B., RESPONDENT-APPELLANT,
ET AL., RESPONDENT.

CHARLES J. GREENBERG, BUFFALO, FOR RESPONDENT-APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETITIONER-RESPONDENT.

DAVID C. SCHOPP, LAW GUARDIAN, THE LEGAL AID BUREAU OF BUFFALO, INC.,
BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR DEMARIAH A.

Appeal from an order of the Family Court, Erie County (Patricia
A. Maxwell, J.), entered March 18, 2009 in a proceeding pursuant to
Social Services Law § 384-b. The order, insofar as appealed from,
terminated the parental rights of respondent Rebecca B.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Respondent mother appeals from an order terminating
her parental rights with respect to one of her children on the ground
of mental illness. We affirm. Petitioner met its burden of
demonstrating by clear and convincing evidence that the mother 1is
presently and for the foreseeable future unable to provide proper and
adequate care for the child by reason of mental i1llness (see Social
Services Law 8 384-b [4] [c]:; [6] [al)- “The failure of the [court-
appointed] psychologist to provide a precise, clinically accepted
diagnosis does not render his testimony legally insufficient to
satisfty the statutory mandate” (Matter of Dylan K., 269 AD2d 826, 827,
Iv denied 95 NY2d 766).

Contrary to the contention of the mother, a separate
dispositional hearing is not required following the determination that
she i1s unable to care for the child because of mental illness (see
Matter of Sylvia M., 82 AD2d 217, 235, affd 57 NY2d 636, rearg denied
57 NY2d 775). Finally, contrary to the further contention of the
mother, we conclude that she “ “failed to demonstrate that she was
afforded less than meaningful representation by counsel” ” (Matter of
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Matthew B., 24 AD3d 1183, 1183).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

321

CA 09-00374
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

DANIEL P. HURLEY, PLAINTIFF-RESPONDENT,
\ MEMORANDUM AND ORDER

AMANDA H. HURLEY, DEFENDANT-APPELLANT.

UNDERBERG & KESSLER LLP, ROCHESTER (JENNIFER A. MEREAU OF COUNSEL),
FOR DEFENDANT-APPELLANT.

SCHELL & SCHELL, P.C., FAIRPORT (GEORGE A. SCHELL OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeal from an order of the Supreme Court, Monroe County (Stephen
K. Lindley, J.), entered January 5, 2009 in a divorce action. The
order, among other things, directed plaintiff to pay defendant weekly
child support in a specified sum.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Defendant mother appeals from an order in this
divorce action that, inter alia, directed plaintiff father to pay the
sum of $103.85 per week in child support. We reject the mother’s
contention that the Referee should have imputed additional iIncome to
the father i1n calculating his child support obligation. The Referee
“is afforded considerable discretion in determining whether to impute
income to a parent . . ., and that determination may properly be based
upon a parent’s prior employment experience” (Matter of Hurd v Hurd,
303 AD2d 928, 928). Here, the record establishes that the prior
employment of the father ended when his employer terminated the part
of the business in which he was employed. In addition, the father did
not significantly decrease his income by starting his own business
rather than accepting similar employment from another employer.
Consequently, the Referee did not abuse his discretion in refusing to
impute additional income to the father (cf. Matter of Rubley v
Longworth, 35 AD3d 1129, 1130-1131, 0Iv denied 8 NY3d 811). The mother
did not request an order requiring the father to maintain life
insurance for the benefit of the children, and thus her contention
with respect thereto is not preserved for our review (see generally
Stanley v Hain, 38 AD3d 1205, 1206; lrato v lrato, 288 AD2d 952).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

322

CA 09-02024
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

1093 GROUP, LLC, PLAINTIFF-APPELLANT,
\ ORDER

TIME WARNER CABLE, INC., DEFENDANT-RESPONDENT.

MOSEY PERSICO, LLP, BUFFALO (SHANNON M. HENEGHAN OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (CAROLYN E. KIRCHBERGER OF COUNSEL),
FOR DEFENDANT-RESPONDENT .

Appeal from an order of the Erie County Court (Shirley Troutman,
J.), entered December 12, 2008. The order granted the motion of
defendant to dismiss the complaint.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-01934
PRESENT: SMITH, J.P., FAHEY, CARNI, SCONIERS, AND PINE, JJ.

IN THE MATTER OF IDELLA ABRAM, PETITIONER,
\ MEMORANDUM AND ORDER
NEW YORK STATE DIVISION OF HUMAN RIGHTS,

CITY OF BUFFALO AND BUFFALO POLICE DEPARTMENT,
RESPONDENTS.

LAW OFFICE OF LINDY KORN, BUFFALO (LINDY KORN OF COUNSEL), FOR
PETITIONER.

HODGSON RUSS LLP, BUFFALO (JOSEPH S. BROWN OF COUNSEL), FOR
RESPONDENTS CITY OF BUFFALO AND BUFFALO POLICE DEPARTMENT.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Erie County [Diane Y.
Devlin, J.], entered September 23, 2009) to annul a determination of
respondent New York State Division of Human Rights. The determination
dismissed the complaint of petitioner after a hearing.

It is hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Memorandum: Petitioner commenced this CPLR article 78 proceeding
seeking to annul the determination of respondent New York State
Division of Human Rights (Division) that she failed to establish that
respondents City of Buffalo and the Buffalo Police Department (BPD)
discriminated against her based on a disability or retaliated against
her based on the fact that she filed a complaint with the Equal
Employment Opportunity Commission (EEOC). Contrary to petitioner’s
contentions, we conclude that the determination iIs supported by
substantial evidence (see generally Matter of State Div. of Human
Rights [Granelle], 70 NY2d 100, 106; Matter of Mohawk Val.
Orthopedics, LLP v Carcone, 66 AD3d 1350, 1351).

Petitioner was a 19-year veteran of the BPD and, commencing in
either 2000 or 2001, she was supervised by then-Lieutenant Guy Zagara.
The record i1s replete with evidence that there was long-standing
animus between the two. In May 2003 petitioner filed a complaint with
the EEOC against, inter alia, Zagara, and he learned of the complaint
that summer. In September 2003, petitioner was injured when she
opened the door of a patrol vehicle and the door struck her knee. She
applied for “injured on duty” (10D) status, but her applications were
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denied on the ground that her injury “d[i1d] not fall within the
meaning of [General Municipal Law] 207-c.” Petitioner remained out of
work until November 3, 2003. Shortly before her return to work,
petitioner provided a nurse case manager for Human Resources and
Zagara with a doctor’s note releasing her to work with restrictions.
The nurse informed petitioner that she did not know whether there were
“any light duty assignments available” and that petitioner should
report for her “regular tour of duty” if she was not otherwise
notified by the nurse before she was scheduled to return to work.
Petitioner received no notification from the nurse and thus returned
to work for her regular tour of duty.

On November 18, 2003, petitioner was allegedly reinjured while
subduing an unruly man. She was treated at a hospital and was told to
remain out of work until November 20, 2003. Petitioner again applied
for 10D status, but that application was denied on the ground that her
claim was “not verifiable and without merit.” The decision to deny
IOD status for the November 2003 incident was based in large part on a
report filed by Zagara, in which he asserted that he was at the scene
of the incident and did not personally observe petitioner engage in
any action that could have resulted In an injury. There were no use
of force reports and no crime reports filed after the November
incident, and the unruly man In question was not arrested. Zagara
concluded iIn his report that he “must assume” that no legitimate
police function was being performed. Further, Zagara wrote that,
because this was petitioner’s second questionable request for 10D
status, he could only conclude that petitioner was ‘“seeking injured
status using false pretenses.”

Petitioner did not return to work and ultimately received
performance of duty retirement, with significantly reduced benefits.
Following grievances filed by petitioner, the denials of her
applications for I0D status were overturned.

Petitioner thereafter filed a complaint with the Division, and it
was determined that there was probable cause to support the complaint.
The Administrative Law Judge (ALJ) issued a proposed decision and
order following a public hearing, and the Division adopted the ALJ’s
decision and order. The ALJ concluded that petitioner had failed to
establish a prima facie case of either discrimination or retaliation
and thus that the complaint should be dismissed. Petitioner
thereafter commenced this CPLR article 78 proceeding, which was
transferred to this Court pursuant to Executive Law 8§ 298.

Our review “under the Human Rights Law is extremely narrow and 1is
confined to the consideration of whether the Division’s determination
IS supported by substantial evidence in the record” (Granelle, 70 NY2d
at 106; see Mohawk Val. Orthopedics, LLP, 66 AD3d at 1351).

Reasonable conclusions “may not be set aside by the courts although a
contrary decision may “have been reasonable and also sustainable” ”

(Matter of Imperial Diner v State Human Rights Appeal Bd., 52 NY2d 72,
79; see Matter of Mize v State Div. of Human Rights, 33 NY2d 53, 56).
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Here, petitioner is alleging disability discrimination under both
the Americans with Disabilities Act (JADA] 42 USC 8§ 12101 et seq.) and
the New York State Human Rights Law (see Executive Law 8 296). Under
the ADA, petitioner “bears the burden of establishing a prima facie
case. In so-called reasonable-accommodation cases, such as this one,
[petitioner’s] burden “requires a showing that (1) [petitioner] is a
person with a disability under the meaning of the ADA; (2) an employer
covered by the statute had notice of his [or her] disability; (3) with
reasonable accommodation, [petitioner] could perform the essential
functions of the job at issue; and (4) the employer has refused to
make such accommodations” »” (Graves v Finch Pruyn & Co., Inc., 457 F3d
181, 184; see Parker v Columbia Pictures Indus., 204 F3d 326, 332).
She bears the same burden of proof under Executive Law 8 296 (see Gill
v Maul, 61 AD3d 1159, 1160; Pimentel v Citibank, N.A., 29 AD3d 141,
147 n 2, 1lv denied 7 NY3d 707).

We conclude that petitioner established that she was disabled
(see 42 USC § 12102 [1], [2])., that the BPD had notice of the
disability and that the BPD failed to grant her a light-duty
assignment or to approve her request for I0D status. We further
conclude, however, that petitioner failed to meet her initial burden
of establishing that she could perform the essential functions of her
job with reasonable accommodation. First, petitioner submitted no
evidence at the hearing establishing the essential functions of her
job as a patrol officer, and thus there was no basis for the ALJ to
determine “[w]hether [petitioner’s] inability to perform certain tasks
render[ed] [her] unable to perform the essential functions of police
work in the [City, which] generally requires a fact-specific Inquiry”
(King v Town of Wallkill, 302 F Supp 2d 279, 289). Second, petitioner
failed to present evidence establishing the existence of a light-duty
position or that her request for 10D status was in fact a reasonable
accommodation.

Petitioner contends that the BPD failed to accommodate her
disability by failing to give her a light-duty work assignment
following the September 2003 injury and by denying her requests for
IOD status following both injuries. “Reassignment of a disabled
employee to a vacant light-duty position is well established as a
reasonable accommodation under the ADA . . . [but petitioner bore the
burden] of establishing the existence of such a position at the time
[s]he sought the transfer” (id. at 291; see Jackan v New York State
Dept. of Labor, 205 F3d 562, 567-568, cert denied 531 US 931).
Indeed, petitioner’s evidence at the hearing established that there
were no such positions available. “An employer is not . . . obligated
to create a new light-duty position for a disabled employee” (King,
302 F Supp 2d at 291; see Matter of Mair-Headley v County of
Westchester, 41 AD3d 600, 602-603). With respect to IOD status, we
conclude that petitioner failed to establish that such a paid leave
was a reasonable accommodation (see Scott v Memorial Sloan-Kettering
Cancer Ctr., 190 F Supp 2d 590, 597; Barnett v Revere Smelting &
Refining Corp., 67 F Supp 2d 378, 392; cf. Graves, 457 F3d at 185 n

5).
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We further conclude that the Division’s determination with
respect to petitioner’s retaliation claim is supported by substantial
evidence. “In order to make out the claim, [petitioner was required
to] show that (1) she has engaged in protected activity, (2) her
employer was aware that she participated In such activity, (3) she
suffered an adverse employment action based upon her activity, and (4)
there i1s a causal connection between the protected activity and the
adverse action” (Forrest v Jewish Guild for the Blind, 3 NY3d 295,
312-313; see Cosgrove v Sears, Roebuck & Co., 9 F3d 1033, 1038-1039).
There is no dispute that petitioner established the first three
elements. Petitioner contends, however, that the Division erred in
determining that she did not establish the fourth element and that
there was no causal connection between the denial of her 10D status
applications and her complaint to the EEOC. We reject that
contention. There was a period of several months between the filing
of her EEOC complaint and the denial of her 10D status applications,
and there i1s no other evidence establishing a connection between the
filing of the complaint and the adverse action with respect to the
denial of IOD status. In any event, the denial of 10D status
following the September 2003 injury was properly based on an
interpretation of the law as 1t existed at that time. Pursuant to
Matter of Balcerak v County of Nassau (94 NY2d 253, 259), General
Municipal Law 8 207-c benefits were not available unless an officer
was injured “in the performance of special work related to the nature
of heightened risks and duties.” The Court of Appeals subsequently
clarified its holding in Balcerak by instead holding that such
benefits were available to officers injured in the line of duty
(Matter of Theroux v Reilly, 1 NY3d 232, 242-244). That
clarification, however, did not come until months after petitioner’s
September 2003 applications for 10D status were denied.

With respect to the denial of petitioner’s application for 10D
status following the November 2003 injury, we note that the denial
occurred over six months after petitioner had filed the EEOC
complaint. The United States Supreme Court has held that a causal
connection cannot be established by the timing of such events unless
“the temporal proximity [is] “very close,” ” (Clark County School
Dist. v Breeden, 532 US 268, 273, reh denied 533 US 912), and the
Court cited two cases iIn which a three-month period and a four-month
period were insufficient (id. at 273-274). Here, the denial of 10D
status was made by someone who lacked any knowledge of the EEOC
complaint, but the decision was based in large part on Zagara’s
report. Because Zagara “played a meaningful role” in the decision-
making process, we may consider his knowledge of the EEOC complaint in
determining whether there was a causal connection (Bickerstaff v
Vassar Coll., 196 F3d 435, 450, cert denied 530 US 1242, reh
denied 530 US 1289; see Gordon v New York City Bd. of Educ., 232 F3d
111, 117). While the evidence presented at the hearing could have
supported a finding of retaliation, our role is limited to determining
whether there is substantial evidence to support the Division’s
determination, and we conclude that there is.

The Division, by adopting the proposed order of the ALJ,
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determined that petitioner failed to establish a causal connection
because ‘““the animus between [petitioner] and Zagara was long standing”
and predated the EEOC complaint. Indeed, the ALJ found that “Zagara
did not find [petitioner] to be a satisfactory employee and . . . did
not trust her.” “[M]ere personality conflicts must not be mistaken
for unlawful discrimination, lest the antidiscrimination laws “become
a general civility code” ” (Forrest, 3 NY3d at 309; see Gibson v
Brown, 1999 WL 1129052 *12 [ED NY], affd 242 F3d 365; Padob v Entex
Info. Serv., 960 F Supp 806, 813). Here, there i1s substantial
evidence establishing that the opinion of Zagara was based on the
long-standing animus between petitioner and Zagara rather than any
retaliatory intent.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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TP 09-01966
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF DEREK WILLIAMS, PETITIONER,
\ ORDER
SUSAN CONNELL, SUPERINTENDENT, ONEIDA

CORRECTIONAL FACILITY, AND C.O. J. YOUNGS,
RESPONDENTS.

DEREK WILLIAMS, PETITIONER PRO SE.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENTS.

Proceeding pursuant to CPLR article 78 (transferred to the
Appellate Division of the Supreme Court in the Fourth Judicial
Department by order of the Supreme Court, Oneida County [Anthony F.
Shaheen, J.], entered September 23, 2009) to review a determination of
respondent Susan Connell, Superintendent, Oneida Correctional
Facility. The determination found after a Tier 1l hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determination is unanimously
confirmed without costs and the petition is dismissed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-01859
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

KEITH STANTON, DEFENDANT-APPELLANT.

FRANK H. HISCOCK LEGAL AID SOCIETY, SYRACUSE (PHILIP ROTHSCHILD OF
COUNSEL), FOR DEFENDANT-APPELLANT.

WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Jeffrey R.
Merrill, A.J.), rendered March 27, 2007. The judgment convicted
defendant, upon his plea of guilty, of criminal possession of a
controlled substance in the third degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00392
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

TERRANCE J. JONES, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (STEPHEN X. O’BRIEN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Richard A.
Keenan, J.), rendered December 14, 2006. The judgment convicted
defendant, upon his plea of guilty, of robbery in the first degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00729
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

COLLIN D.O., JR., DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (KIMBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (LESLIE E. SWIFT OF
COUNSEL), FOR RESPONDENT.

Appeal from an adjudication of the Monroe County Court (John R.
Schwartz, A.J.), rendered January 16, 2007. Defendant was adjudicated
a youthful offender upon his plea of guilty to burglary in the second
degree (two counts).

It is hereby ORDERED that the adjudication so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-02273
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

ROBERT E. HAYES, 1V, DEFENDANT-APPELLANT.

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CIRANDO OF COUNSEL), FOR
DEFENDANT-APPELLANT .

WILLIAM J. FITZPATRICK, DISTRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered November 29, 2006. The judgment convicted
defendant, upon a jury verdict, of manslaughter in the first degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously modified as a matter of discretion In the interest
of justice by reducing the sentence to a determinate term of
incarceration of 10 years and as modified the judgment 1is
affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury verdict of manslaughter in the first degree (Penal Law §
125.20 [1])- Defendant failed to preserve for our review his
contention that the prosecutor’s remark to a prospective juror during
jury selection concerning defendant’s motive for approaching the
police tainted the panel of prospective jurors and that the
prospective juror iIn question should have been disqualified (see CPL
470.05 [2]). Defendant also failed to preserve for our review his
contention that County Court violated CPL 270.05 (2) in conducting the
jury selection (see generally People v Martin, 60 AD3d 871, lv denied
12 NY3d 917; People v Dickens, 48 AD3d 1034, Iv denied 10 NY3d 958).
We decline to exercise our power to review those contentions as a
matter of discretion In the interest of justice (see CPL 470.15 [6]

[al]).

Contrary to defendant’s contention, the court did not abuse its
discretion in admitting photographs of the autopsy in evidence (see
People v Williams, 28 AD3d 1059, 1060, affd 8 NY3d 854; see generally
People v Stevens, 76 NY2d 833, 835). “Photographic evidence should be
excluded only if i1ts sole purpose is to arouse the emotions of the
jury and to prejudice the defendant” (People v Pobliner, 32 NY2d 356,
370, rearg denied 33 NY2d 657, cert denied 416 US 905), and that is
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not the case here. The photographs were properly admitted in evidence
to assist the jury iIn understanding the Medical Examiner’s testimony
concerning the extent of the victim’s stab wound. The further
contention of defendant that the verdict sheet was confusing and
improper because it did not mention his justification defense 1is
without merit (see People v Bolling, 49 AD3d 1330, 1332; People v
Dempsey, 177 AD2d 1018, Iv denied 79 NY2d 946; People v Campbell, 160
AD2d 717, lIv denied 76 NY2d 732). The verdict sheet complied with CPL
310.20 (2), which allows the court to give the jury a written list
“containing the offenses submitted to the jury by the court In its
charge and the possible verdicts thereon.”

Defendant failed to preserve for our review his contention that
the conviction i1s not supported by legally sufficient evidence based
on the People’s failure to disprove his justification defense beyond a
reasonable doubt (see People v Gray, 86 NY2d 10, 19; People v
McClellan, 49 AD3d 1203, lv denied 11 NY3d 791). Viewing the evidence
in light of the elements of the crime as charged to the jury (see
People v Danielson, 9 NY3d 342, 349), we conclude that the verdict is
not against the weight of the evidence (see generally People v
Bleakley, 69 NY2d 490, 495). We agree with defendant, however, that
the sentence is unduly harsh and severe. Thus, as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [b])., we
modify the judgment by reducing the sentence to a determinate term of
incarceration of 10 years. We have examined defendant’s remaining
contentions and conclude that they are without merit.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00348
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

STEPHANIE L. KULYESHIE, DEFENDANT-APPELLANT.

EASTON THOMPSON KASPEREK SHIFFRIN LLP, ROCHESTER (BRIAN SHIFFRIN OF
COUNSEL), FOR DEFENDANT-APPELLANT.

JOHN C. TUNNEY, DISTRICT ATTORNEY, BATH (MICHAEL D. MCCARTNEY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Steuben County Court (Joseph W.
Latham, J.), rendered March 26, 2008. The judgment convicted
defendant, upon her plea of guilty, of robbery in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting her upon her
plea of guilty of robbery in the second degree (Penal Law 8 160.10
[1]), defendant contends that her waiver of the right to appeal was
invalid. We reject that contention. County Court’s plea colloquy,
together with the written waiver of the right to appeal, adequately
apprised defendant that “the right to appeal is separate and distinct
from those rights automatically forfeited upon a plea of guilty”
(People v Lopez, 6 NY3d 248, 256; see People v Ramos, 7 NY3d 737, 738;
People v Carvajal, 68 AD3d 443). The valid waiver by defendant of the
right to appeal encompasses her challenge to the severity of the
sentence (see People v Hidalgo, 91 Ny2d 733, 737; People v Allport, 59
AD3d 1001, 0Iv denied 12 NY3d 850). Defendant further contends that
the order of protection is invalid because the court failed to
articulate on the record its reasons for issuing a permanent order of
protection pursuant to CPL 530.13 (4). Even assuming, arguendo, that
defendant’s contention survives the plea and the valid waiver of the
right to appeal (see People v Konieczny, 2 NY3d 569, 574), we conclude
that it 1s not preserved for our review inasmuch as defendant failed
to object to the order of protection at sentencing (see People v
Nieves, 2 NY3d 310, 316-317; People v Hopper, 39 AD3d 1030, 1032), and
we decline to exercise our power to review it as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a])-

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02632
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

REUEL HUNTER, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (KRISTIN M. PREVE OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from a judgment of the Erie County Court (Thomas P.
Franczyk, J.), rendered November 3, 2008. The judgment convicted
defendant, upon a nonjury verdict, of burglary in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
following a bench trial of burglary In the second degree (Penal Law §
140.25 [2])- Defendant made only a general motion for a trial order
of dismissal at the close of the People’s case and thus failed to
preserve for our review his contention that the conviction iIs not
supported by legally sufficient evidence (see People v Gray, 86 Ny2d
10, 19; People v Villa, 56 AD3d 1242, lv denied 12 NY3d 763).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-00668
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

COLLIN D. OAKLEY, JR., DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (KIMBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (LESLIE E. SWIFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (John R.
Schwartz, A.J.), rendered January 17, 2007. The judgment convicted
defendant, upon his plea of guilty, of burglary in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of burglary in the second degree (Penal Law 8§
140.25 [2]). Defendant failed to preserve for our review his
contention that County Court erred in failing to determine whether he
should be afforded youthful offender status (see People v Ficchi, 64
AD3d 1195, v denied 13 NY3d 859; People v Fowler, 28 AD3d 1183, lv
denied 7 NY3d 788). In any event, that contention is without merit
inasmuch as defendant was “previously . . . adjudicated a youthful
offender following conviction of a felony,” and he therefore was
ineligible for youthful offender treatment with respect to the instant
conviction (CPL 720.10 [2] [c]:; see People v Robinson, 145 AD2d 949,
Iv denied 73 NY2d 981). The sentence i1s not unduly harsh or severe.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CAF 09-02090
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF ZACKORY R.,

RESPONDENT-APPELLANT.

———————————————————————————— ORDER
MONROE COUNTY ATTORNEY,

PETITIONER-RESPONDENT .

ARDETH L. HOUDE, LAW GUARDIAN, ROCHESTER, FOR RESPONDENT-APPELLANT.

DANIEL M. DELAUS, COUNTY ATTORNEY, ROCHESTER (KELLY GORMLEY BARTUS OF
COUNSEL), FOR PETITIONER-RESPONDENT .

Appeal from an order of the Family Court, Monroe County (Dandrea
L. Ruhlmann, J.), entered April 17, 2009 in a proceeding pursuant to
Family Court Act article 3. The order adjudicated respondent a
juvenile delinquent and imposed a period of probation.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

339

CAF 08-01412
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF DANIEL S. BLIXT,
PETITIONER-RESPONDENT,

\ ORDER

HILARY J. BLIXT, RESPONDENT-APPELLANT.

JOHN A. HERBOWY, ROME, FOR RESPONDENT-APPELLANT.

FESSENDEN, LAUMER & DEANGELO, JAMESTOWN (PETER R. JOHNSON OF COUNSEL),
FOR PETITIONER-RESPONDENT .

SANDRA FISHER SWANSON, LAW GUARDIAN, JAMESTOWN, FOR ABIGAIL J.B. AND
ELLIE S.B.

Appeal from an order of the Family Court, Chautauqua County
(Michael F. Griffith, J.), entered June 5, 2008 in a proceeding
pursuant to Family Court Act article 6. The order, among other
things, awarded sole custody of the parties” children to petitioner.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs for reasons stated in the report of
the Referee at Family Court.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02259
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

WILLIAM GRILLO, PLAINTIFF-RESPONDENT,
\ MEMORANDUM AND ORDER

THOMAS WILLIAMS AND ANGELA WILLTAMS,
DEFENDANTS-APPELLANTS.

JAECKLE FLEISCHMANN & MUGEL, LLP, BUFFALO (HEATH J. SZYMCZAK OF
COUNSEL), FOR DEFENDANTS-APPELLANTS.

THE BALLOW LAW FIRM, P.C., WILLIAMSVILLE (JASON A. RICHMAN OF
COUNSEL), FOR PLAINTIFF-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Rose H.
Sconiers, J.), entered May 19, 2009 in a personal injury action. The
order, insofar as appealed from, denied defendants” motion for summary
judgment dismissing the complaint.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action seeking damages for
injuries he sustained when he was bitten by a dog owned by defendants.
Contrary to the contention of defendants, Supreme Court properly
denied their motion seeking summary judgment dismissing the complaint.
The submissions of defendants in support of their motion raised
triable issues of fact whether they knew or had reason to know of the
dog’s vicious propensities (see generally Collier v Zambito, 1 NY3d
444, 446-447). We note at the outset that defendants established in
support of their motion that they did not have knowledge that the dog
had previously bitten anyone. Although one of defendants’ daughters
testified at her deposition that she observed a red mark on the leg of
an acquaintance after he claimed to have been bitten by defendants”
dog, defendants established that they were not aware of that incident
until after plaintiff had been bitten, and their daughter’s knowledge
thereof may not be imputed to them (see Greene v Beckman, 286 AD2d
905; Shannon v Schultz, 259 AD2d 937, 938, Iv denied 93 NY2d 816;
Briggs v Taggert, 255 AD2d 980).

Even In the absence of evidence of a prior bite, however, a
triable i1ssue of fact may be raised with respect to defendants’
knowledge of the dog’s vicious propensities by evidence of behavior
that “reflects a proclivity to act in a way that puts others at risk
of harm” (Collier, 1 NY3d at 447). *“Such behaviors can include the
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animal being territorial, aggressively barking when [his or] her area
[is] invaded, attacking another animal, growling and biting at another
dog” and jumping on individuals (Morse v Colombo, 8 AD3d 808, 809; see
Calabro v Bennett, 291 AD2d 616; Lagoda v Dorr, 28 AD2d 208, 209).
Here, defendants submitted evidence that they knew their dog was
territorial inasmuch as the dog had aggressively barked and growled at
strangers in their presence. Defendants also submitted evidence that
they were aware that the dog was “moody” and “protective” of the women
in the household and that the dog tended to bark or growl 1If a man was
too close to one of the women.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 08-02583
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF THE ADOPTION OF A CHILD
WHOSE FIRST NAME 1S TRENT.

———————————————————————————————————————— ORDER
KRYSTAL M. AND RONALD M.,

PETITIONERS-RESPONDENTS;

ROBERT E.S., RESPONDENT-APPELLANT.

ALAN BIRNHOLZ, EAST AMHERST, FOR RESPONDENT-APPELLANT.

EMILY A. VELLA, SPRINGVILLE, FOR PETITIONERS-RESPONDENTS.

Appeal from an order of the Surrogate’s Court, Erie County
(Barbara Howe, S.), entered November 18, 2008 in an adoption
proceeding. The order adjudged that respondent’s consent to the
adoption of respondent’s child by petitioner Ronald M. is not
required.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Entered: March 19, 2010 Patricia L. Morgan

Clerk of the Court
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CA 09-01551
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

SHANE CHARGO AND WENDY M. CHARGO,
PLAINTIFFS-APPELLANTS,

\ MEMORANDUM AND ORDER

BENJAMIN SIMONS, DEFENDANT-RESPONDENT .

FRANCIS A. DISCENZA, ROME, FOR PLAINTIFFS-APPELLANTS.

Appeal from an order of the Supreme Court, Oneida County
(Bernadette T. Romano, J.), entered July 21, 2009 in an action
pursuant to RPAPL 861. The order, inter alia, granted defendant’s
motion to dismiss the complaint.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs commenced this action pursuant to RPAPL
861 1n June 2007 seeking damages for defendant’s trespass upon their
property in March 2004. According to plaintiffs, defendant cut and
removed trees therefrom without their permission. We conclude that
Supreme Court properly granted defendant’s motion to dismiss the
complaint as time-barred inasmuch as the statute of limitations for
“action[s] to recover damages for an injury to property” is three
years (CPLR 214 [4]), and it applies to actions seeking treble damages
for the removal or destruction of trees and any resulting damage to
property pursuant to RPAPL 861 (see Mandel v Estate of Frank L.
Tiffany, 263 AD2d 827, 829; see also Wild v Hayes, 68 AD3d 1412, 1414-
1415; Weichert v O’Neill, 245 AD2d 1121). Contrary to the contention
of plaintiffs, we conclude that the court did not abuse its discretion
in granting that part of their cross motion to dismiss defendant’s
counterclaims for defamation and abuse of process without prejudice
(see CPLR 5013).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-01757
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

IN THE MATTER OF THE ESTATE OF RAY C. JOHNSON,
DECEASED, PETITIONER-APPELLANT,

\ MEMORANDUM AND ORDER

M. ANN CIARPELLI, AS ONONDAGA COUNTY CLERK,
AND ROBERT YAGER, RESPONDENTS-RESPONDENTS.

DIRK J. OUDEMOOL, SYRACUSE, FOR PETITIONER-APPELLANT.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (PETER H. SCHIFF OF
COUNSEL), FOR RESPONDENT-RESPONDENT M. ANN CIARPELLI, AS ONONDAGA
COUNTY CLERK.

THE MATHEWS LAW FIRM, SYRACUSE (DANIEL F. MATHEWS, 111, OF COUNSEL),
FOR RESPONDENT-RESPONDENT ROBERT YAGER.

Appeal from a judgment (denominated order) of the Supreme Court,
Onondaga County (Anthony J. Paris, J.), entered November 7, 2008 in a
proceeding pursuant to CPLR article 78. The judgment dismissed the
petition.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum: Petitioner commenced this CPLR article 78 proceeding
seeking a judgment determining that respondent M. Ann Ciarpelli, as
Onondaga County Clerk (County Clerk), acted without authority in
accepting for filing a summons and complaint presented for that
purpose by respondent Robert Yager and in assigning an index number to
the action commenced by Yager by service of the summons and complaint
pursuant to CPLR former 304 in 1988. We conclude that Supreme Court
properly dismissed the petition. Pursuant to CPLR 2102 (c), “[a]
clerk shall not refuse to accept for filing any paper presented for
that purpose except where specifically directed to do so by statute or
rules promulgated by the chief administrator of the courts, or order
of the court.” Petitioner cites no such statute, rule or order
directing the County Clerk to refuse to accept for filing the
pleadings presented by Yager. Further, CPLR 306-a provides that, upon
filing the summons and complaint, “an index number shall be assigned”
and the filing fee shall be paid. Thus, the County Clerk also acted
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within her authority in assigning an index number to the action.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02292
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, GREEN, AND GORSKI, JJ.

MONIKA O”BRIEN AND DENNIS O”BRIEN,
PLAINTIFFS-RESPONDENTS-APPELLANTS,

\ ORDER

THERESA A. LOMBARDO,
DEFENDANT-APPELLANT-RESPONDENT .

RUPP, BAASE, PFALZGRAF, CUNNINGHAM & COPPOLA LLC, ROCHESTER (ALISON M.
K. LEE OF COUNSEL), FOR DEFENDANT-APPELLANT-RESPONDENT .

CELLINO & BARNES, P.C., ROCHESTER (K. JOHN WRIGHT OF COUNSEL), FOR
PLAINTIFFS-RESPONDENTS-APPELLANTS.

Appeal and cross appeal from an order of the Supreme Court,
Monroe County (Harold L. Galloway, J.), entered July 1, 2009 in a
personal injury action. The order granted in part and denied in part
the motion of defendant for summary judgment and the cross motion of
plaintiffs for partial summary judgment.

It 1s hereby ORDERED that the order so appealed from is
unanimously affirmed without costs for reasons stated in the decision
at Supreme Court.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00294
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

JERAMY LUSCHER, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (DONNA A. MILLING OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Erie County (Penny
M. Wolfgang, J.), rendered November 18, 2008. The judgment convicted
defendant, upon his plea of guilty, of manslaughter in the first
degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00602
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

JARVIS ELDER, DEFENDANT-APPELLANT.
(APPEAL NO. 1.)

KATHLEEN E. CASEY, BARKER, FOR DEFENDANT-APPELLANT.

MICHAEL J. VIOLANTE, DISTRICT ATTORNEY, LOCKPORT (THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Niagara County Court (Sara S.
Sperrazza, J.), rendered February 4, 2009. The judgment convicted
defendant, upon his plea of guilty, of burglary in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from two judgments each convicting him
upon his plea of guilty of burglary in the second degree (Penal Law 8§
140.25 [2]), defendant contends that County Court erred in failing to
conduct a hearing to consider facts and circumstances that may have
warranted concurrent sentences pursuant to Penal Law 8 70.25 (2-b)
rather than the consecutive sentences that were imposed. We conclude
that the contention of defendant is actually a challenge to the
severity of the sentence inasmuch as he ultimately seeks concurrent
rather than consecutive sentences. That contention therefore is
encompassed by defendant’s valid waiver of the right to appeal (see
People v Hidalgo, 91 Ny2d 733, 737; People v Clark, 239 AD2d 939, lv
denied 90 NY2d 892). In any event, defendant’s contention is without
merit. Section 70.25 (2-b) provides that where, as here, the
defendant “is convicted of a violent felony offense committed after
arraignment and while released on recognizance or bail, but committed
prior to the imposition of sentence on a pending felony charge, and if
[2] - - - sentence of imprisonment is Imposed in each case, such
sentences shall run consecutively. Provided, however, that the court
may, iIn the interest of justice, order a sentence to run concurrently
in a situation where consecutive sentences are required . . . If It
finds . . . mitigating circumstances that bear directly upon the
manner in which the crime was committed . ” Here, however,
defendant failed to raise any facts or circumstances that bore
“directly upon the manner in which the crime was committed” (id.), and
thus the court did not abuse its discretion in failing to conduct a
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hearing with respect thereto (see generally People v Garcia, 84 NYyad
336).

To the extent that the contention of defendant that he was denied
effective assistance of counsel based on defense counsel’s failure to
request such a hearing survives the plea and the waiver of the right
to appeal (see People v Santos, 37 AD3d 1141, lv denied 8 NY3d 950),
it is without merit (see generally People v Ford, 86 NY2d 397, 404).

Entered: March 19, 2010 Patricia L. Morgan

Clerk of the Court
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KA 09-00603
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

JARVIS ELDER, DEFENDANT-APPELLANT.
(APPEAL NO. 2.)

KATHLEEN E. CASEY, BARKER, FOR DEFENDANT-APPELLANT.

MICHAEL J. VIOLANTE, DISTRICT ATTORNEY, LOCKPORT (THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Niagara County Court (Sara S.
Sperrazza, J.), rendered February 4, 2009. The judgment convicted
defendant, upon his plea of guilty, of burglary in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Same Memorandum as in People v Elder ([appeal No. 1] AD3d
[Mar. 19, 2010]).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 09-00102
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

DAMARIO LANE, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MATTHEW B. POWERS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Sheila A.
DiTullio, J.), rendered November 6, 2008. The judgment convicted
defendant, upon his plea of guilty, of attempted robbery in the first
degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed (see People v Hidalgo, 91 NY2d 733, 737).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 08-02211
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

DESTINY PORTER, DEFENDANT-APPELLANT.

THE LEGAL AID BUREAU OF BUFFALO, INC., BUFFALO (MICHAEL C. WALSH OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHELLE L.
CIANCIOSA OF COUNSEL), FOR RESPONDENT .

Appeal from a judgment of the Erie County Court (Thomas P.
Franczyk, J.), rendered October 7, 2008. The judgment convicted
defendant, upon her plea of guilty, of attempted kidnapping in the
second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed (see People v Hidalgo, 91 NY2d 733, 737).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

352

KA 08-02644
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ ORDER

STEPHEN P. LAVILLA, DEFENDANT-APPELLANT.

GARY A. HORTON, PUBLIC DEFENDER, BATAVIA (BRIDGET L. FIELD OF
COUNSEL), FOR DEFENDANT-APPELLANT.

LAWRENCE FRIEDMAN, DISTRICT ATTORNEY, BATAVIA (DAVID E. GANN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Genesee County Court (Robert C.
Noonan, J.), rendered December 10, 2008. The judgment convicted
defendant, upon his plea of guilty, of burglary in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KAH 09-00418
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK EX REL.
RUDY TAYLOR, PETITIONER-APPELLANT,

\Y MEMORANDUM AND ORDER
MICHAEL CORCORAN, SUPERINTENDENT,

CAYUGA CORRECTIONAL FACILITY,
RESPONDENT-RESPONDENT .

CHARLES A. MARANGOLA, MORAVIA, FOR PETITIONER-APPELLANT.
RUDY TAYLOR, PETITIONER-APPELLANT PRO SE.

ANDREW M. CUOMO, ATTORNEY GENERAL, ALBANY (KATHLEEN M. ARNOLD OF
COUNSEL), FOR RESPONDENT-RESPONDENT .

Appeal from a judgment (denominated order) of the Supreme Court,
Cayuga County (Mark H. Fandrich, A.J.), entered November 24, 2008 in a
habeas corpus proceeding. The judgment denied the petition.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum: Petitioner commenced this proceeding seeking a writ
of habeas corpus on the ground that the Department of Correctional
Services (DOCS) improperly calculated the sentence imposed in 1995 to
run consecutively with the undischarged sentence imposed in 1993.
Supreme Court did not specify how the 1995 sentence would be served
with respect to the 1993 sentence, and petitioner contends that DOCS
did not have the authority to determine that it would run
consecutively to the 1993 sentence. We reject that contention.
Pursuant to Penal Law § 70.25 (2-a), where, as here, the defendant is
sentenced as a second felony offender and ““iIs subject to an
undischarged . . . sentence of imprisonment imposed prior to the date
on which the present crime was committed, the court must impose a
sentence to run consecutively with respect to such undischarged
sentence.” Further, the Court of Appeals has stated that, “when a
court is required by statute to impose a sentence that is consecutive
to another, and the court does not say whether its sentence is
consecutive or concurrent, It iIs deemed to have iImposed the
consecutive sentence the law requires” (People ex rel. Gill v Greene,
12 NY3d 1, 4, cert denied us , 130 S Ct 86; see Matter of
Daniels v James, 69 AD3d 1247; Matter of Lilley v James, 69 AD3d 1248;
Matter of Sustache v Fischer, 69 AD3d 1149). “Thus, contrary to the




-220- 353
KAH 09-00418

petitioner’s contention, DOCS did not exceed i1ts authority in
determining that his [1995 sentence] must run consecutively to the
[1993 sentence]” (Matter of Robinson v Marshall, 70 AD3d 703, ).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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KA 07-01557
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

CHAD T. HOLLOWAY, DEFENDANT-APPELLANT.

TIMOTHY P. DONAHER, PUBLIC DEFENDER, ROCHESTER (GRAZINA MYERS OF
COUNSEL), FOR DEFENDANT-APPELLANT.

MICHAEL C. GREEN, DISTRICT ATTORNEY, ROCHESTER (STEPHEN X. O’BRIEN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Monroe County (John
J. Ark, J.), rendered January 25, 2007. The judgment convicted
defendant, upon a jury verdict, of murder in the second degree,
burglary in the first degree and attempted robbery in the first
degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him upon a jury
verdict of, inter alia, murder iIn the second degree (Penal Law §
125.25 [3]), defendant contends that the prosecutor’s reason for
excluding two prospective jurors in response to his Batson challenge,
1.e., that individuals who work in the field of education tend to be
more “forgiving,” was pretextual because the prospective jurors’
employment did not relate to the facts of this case. Defendant did
not challenge the prosecutor’s reason for excluding those prospective
jurors on that ground, and he therefore failed to preserve his
contention for our review (see People v Cooley, 48 AD3d 1091, 1092, Iv
denied 10 NY3d 861; People v Brown, 295 AD2d 442, lv denied 98 NY2d
729, 99 Ny2d 580). In any event, we conclude that defendant’s
contention i1s without merit. Supreme Court properly determined that
the prosecutor provided a race-neutral explanation for excluding the
prospective jurors (see People v Thompson, 59 AD3d 1115, 1117, lv
denied 12 NY3d 852, 860).

We further conclude that the court properly denied defendant’s
request for an adverse inference charge. Defendant requested that
charge based on the failure of the police to record his iInterrogation
electronically. “[T]his Court has repeatedly determined[, however,]
that the failure to record a defendant’s interrogation electronically
does not constitute a denial of due process” (People v Malave, 52 AD3d
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1313, 1315, Iv denied 11 NY3d 790; see People v Lomack, 63 AD3d 1658,
Iv denied 13 NY3d 798; People v Mendez, 50 AD3d 1526, lv denied 11
NY3d 739), and thus an adverse inference charge was not warranted (see
People v Hammons, 68 AD3d 1800; People v Mastin, 261 AD2d 892, 894-
895, Iv denied 93 NY2d 1022).

Entered: March 19, 2010 Patricia L. Morgan
Clerk of the Court
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CA 09-02268
PRESENT: SCUDDER, P.J., PERADOTTO, LINDLEY, AND SCONIERS, JJ.

EMILY EBERHARDT-DAVIS,
PLAINT IFF-RESPONDENT-APPELLANT,

\ MEMORANDUM AND ORDER

PETER J. DAVIS,
DEFENDANT-APPELLANT-RESPONDENT .

LIPSITZ GREEN SCIME CAMBRIA LLP, BUFFALO (JOHN A. COLLINS OF COUNSEL),
FOR DEFENDANT-APPELLANT-RESPONDENT .

STILLER & VANCE, BUFFALO (JAMES P. RENDA OF COUNSEL), FOR
PLAINT IFF-RESPONDENT-APPELLANT .

Appeal and cross appeal from a judgment of the Supreme Court,
Erie County (Paula L. Feroleto, J.), entered January 30, 2009 in a
divorce action. The judgment, among other things, directed defendant
to pay weekly child support to plaintiff in a specified sum.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum: Defendant father appeals and plaintiff mother cross-
appeals from a judgment of divorce that, inter alia, directed the
father to pay child support to the mother in the sum of $100 per week.
Contrary to the contenti