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SAMPLE FORM
FAMILY COURT OF THE STATE OF NEW YORK

COUNTY OF

___________________________________________

In the Matter of

NOTICE OF MOTION

DOCKET NO.

A Person Alleged to be a

Juvenile Delinquent,
Respondent.

___________________________________________


PLEASE TAKE NOTICE that upon the annexed affidavit of the respondent*s law guardian,  the respondent will move this court before the Honorable __________, at the Family Court Building, ________ Street, ________, New York, on the_____day of ___________ 19........, at _____ O*clock in the ___________noon, or as soon thereafter as counsel may be heard, for the following orders and additional relief:


A.
An Order pursuant to section 315.1 of the Family Court Act dismissing the petition herein on the ground that the petition is defective;


B.
An Order pursuant to section 330.2 of the Family Court Act suppressing the use in evidence against the respondent at any fact-finding hearing on the petition herein of any confession allegedly made by the respondent, on the grounds that such confession was obtained in violation of the respondent*s rights under the Constitutions of the United States and the State of New York;


C.
An Order pursuant to section 311.3 of the Family Court Act directing that the respondent be provided a separate fact-finding hearing;


D.
An Order recusing the judge assigned to conduct the fact-finding hearing on the petition herein; and


E.
Such further and additional relief as the court may deem just and proper.

Dated: _________________, New York


_________________, _________

Yours, etc.

Attorney for Respondent

P.O. Address:

Phone No.:

TO:
_____________________

Assistant County Attorney

__________ New York

Clerk of Court


SAMPLE FORM
FAMILY COURT OF THE STATE OF NEW YORK

COUNTY OF

___________________________________________

In the Matter of

AFFIDAVIT

DOCKET NO.

A Person Alleged to be a

Juvenile Delinquent,


Respondent.

___________________________________________


________________________ being duly sworn, deposes and says:


1.
I am an attorney duly admitted to the practice of law in the State of New York, appointed to represent the respondent as law guardian in the above-captioned action, and make this affidavit in support of the requests for relief contained in the annexed Notice of Motion.


I. STATEMENT OF FACTS


2.
On information and belief, the respondent was taken into custody at _________ in the Town of __________ by officers of the __________Police Department on __________ 2___, at approximately a.m./p.m., and was transported by them to the headquarters of the __________ Police Department. There the respondent was questioned by police officers without knowingly and voluntarily waiving his right to remain silent and his right to counsel. Subsequently on __________, 2_____, the respondent made an initial appearance in County Family Court on the petition herein, a copy of which is annexed as Exhibit A. The sources of affiant*s information and grounds of belief are records and documents contained in the files of __________ County Family Court relating to petition herein, and conversations with the respondent.


3.
On ___________ 2____, a probable cause hearing was conducted in County Family Court before the Honorable _________. During that hearing the presentment agency, the __________ County Attorney, presented testimony from the purported victim of the conduct alleged in the petition herein and from two police officers, much of which testimony would be admissible at any fact-finding hearing on the petition herein. At the conclusion of the probable cause hearing, the Court declared its intention to schedule a joint fact-finding hearing on the petition herein as well as on a petition filed against another individual alleging crimes other than those of which the respondent is accused.

II.
DISMISSAL OF THE PETITION


4.
The petition herein alleges in paragraph _____ that the respondent engaged in sexual intercourse and deviate sexual intercourse with the purported victim [quotation from petition text deleted].


5.
The petition herein is defective in that it is impossible to determine the number and nature of the charges alleged against the respondent, the alleged conduct on which these charges are based, and when and under what circumstances the conduct allegedly occurred. The petition herein fails to state the accusations against the respondent with sufficient particularity to place the respondent on notice as to the crimes with which he is charged, denies him the opportunity to be heard in his defense, in violation of his right to due process of law under the Constitutions of the United States and the State of New York, and therefore ought to be dismissed.


6.
The petition herein is defective in that it does not contain a separate accusation or count addressed to each crime charged, as required by section 311.1(d) of the Family Court Act, and therefore ought to be dismissed.


7.
The petition herein is defective in that it does not contain in each Count a statement that the crime charged therein was committed on, or on or about, a designated date, or during a designated period of time, as required by section 311.1(d) of the Family Court Act, and therefore ought to be dismissed.


8.
The petition herein is defective in that it does not assert facts supporting every element of each crime charged in the petition with sufficient precision to clearly apprise the respondent of the conduct which is the subject of the accusation, as required by section 311.1(h) of the Family Court Act, and therefore ought to be dismissed.


9.
The petition herein is defective in that the factual portions of the petition and supporting depositions do not contain hon-hearsay allegations establishing every element of the crimes charged, particularly as to forcible compulsion, as required by section 3 12.2(3) of the Family Court Act, and therefore ought to be dismissed.

II.
SUPPRESSION OF EVIDENCE


10.
The afflant believes that the presentment agency intends to offer at a trial of the petition herein evidence consisting of an alleged statement or statements of the defendant purportedly obtained by a public servant. This belief is based on the notice of such intention, a copy of which is annexed as Exhibit B, served upon the affiant at the respondent*s initial appearance on the petition herein. The only occasion upon which a public servant could have obtained such a statement was as discussed in paragraph 2 above. Therefore, any statement so obtained was taken in violation of the defendant*s rights under the Constitutions of the United States and the State of New York, and ought not to be admitted into evidence against him at a fact-finding hearing on the petition herein.

III.
SEPARATE FACT-FINDING HEARING


11.
There is no basis under section 311.3 or any other provision of the Family Court Act for conducting a joint fact-finding hearing for two respondents who are charged with completely unrelated crimes. A joint fact-finding hearing on the petition herein arid a second petition charging another respondent with entirely different crimes involving the same purported victim will inject evidence and issues extraneous to the resolution of the petition herein and prejudicial to the defense of the respondent, and therefore a separate fact-finding hearing should be ordered.


IV. RECUSAL OF JUDGE


12.
The magistrate who has examined and passed upon the petition and supporting depositions herein, and presided at the probable cause hearing, has been made aware of substantial evidence that may tend to incriminate the respondent but that would be inadmissible at a fact-finding hearing, and a fact-finding hearing before the same magistrate would deprive the respondent of a trial before a neutral and detached finder of fact, in violation of the respondent*s right to due process of law under the Constitutions of the United States and the State of New York.


VII.. RELIEF REQUESTED


THEREFORE, the respondent respectfully asks this court for the Orders and additional relief requested in the annexed Notice of Motion.








______________________________








(Name of Affiant)

Sworn to before me this

day of _______, ______.

____________________

Notary Public

My commission expires

_____________________.

