SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

MARCH 8, 2016

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Acosta, J.P., Andrias, Manzanet-Daniels, Kapnick, JJ.

16550 Hector Mendez, Index 304213/10
Plaintiff-Respondent,

-against-

The City of New York, et al.,
Defendants—-Appellants.

Zachary W. Carter, Corporation Counsel, New York (Andrew John
Potak of counsel), for appellants.

Papa DePaola & Brounstein, Bayside (Michael E. Soffer of
counsel), for respondent.

Order, Supreme Court, Bronx County (Fernando Tapia, J.),
entered April 8, 2015, which denied defendants’ motion for
summary judgment dismissing the complaint, modified, on the law,
to grant the motion as to the claim of excessive force, and
otherwise affirmed, without costs.

According to plaintiff, Hector Mendez, on May 25, 2009, at
approximately 10:40 p.m., he was walking down a public sidewalk
in the Bronx on his way to meet a woman named Sandra at a
Memorial Day barbecue. He inquired of a passerby walking toward

him from the opposite direction, later identified as Jamal



Joseph, whether he had seen “a white girl . . . with long hair.”
Shortly thereafter, several police officers “rolled up” in an
unmarked vehicle. Plaintiff was told to freeze, whereupon two
officers exited the vehicle. They threw plaintiff and Joseph
against the wall of a nearby apartment building. When plaintiff
inquired why he was being stopped, he was told to “shut up.”
Plaintiff was handcuffed, read his rights, and transported to the
precinct.

On May 25, 2009, the day of plaintiff’s arrest, Officers
Shea and Moreno and their supervisor, Lieutenant Davis, were on
patrol in the vicinity. Shea observed plaintiff standing near
Joseph on the sidewalk, admittedly doing nothing suspicious.
After circling the block, the officers happened upon the men
again, walking in opposite directions, Mendez toward Morris
Avenue and Joseph east toward Grand Concourse. Shea, in the
passenger seat of the police vehicle, observed Joseph dip behind
a parked vehicle, whereupon he heard a “metallic clink” as an
object hit the ground. Lieutenant Davis, who was in the rear
passenger seat, testified that he observed Joseph “duck[] down to
the ground.” Shea told Officer Moreno, “I got this guy,” and
exited the vehicle. Shea and Davis were focused on Joseph and
did not have occasion to observe plaintiff. Shea testified that

for the minute or two prior to exiting the vehicle, he had not



observed an object in plaintiff’s hands. Neither observed
plaintiff in possession of contraband.

Officer Moreno testified that he observed Joseph drinking
from an open container. Joseph said, “We don’t have no problem

7

here,” or words to that effect, as the officers slowly drove by.
Moreno wanted to circle back and talk to them because Joseph
appeared “over anxious” to prove he was not doing anything wrong.
Before approaching plaintiff, Moreno heard “something hit the
ground and slide.” Shea exited the vehicle and approached
Joseph. Using a flashlight, Moreno observed the gun attributed
to Joseph on the street underneath a parked van. He yelled %927
to his partner, their code word for “arrest.” Moreno testified
that as he lifted his flashlight up, he observed plaintiff with
his right hand extended, dropping an object onto a pile of
garbage bags on the sidewalk. Moreno then observed a gun on top
of the garbage bags. Shea apprehended Joseph, and Moreno
apprehended plaintiff. Plaintiff did not resist arrest. The
evidence collection unit recovered both weapons.

Shea, the arresting officer, prepared the relevant
paperwork. Moreno indicated to Shea, either at the scene or back
at the precinct, that a second gun had been recovered on garbage
near plaintiff; however, no notation of Moreno’s observations

regarding the gun are recorded in the police paperwork, i.e., the



memo books,' arrest report, criminal court affidavit and
vouchers. Moreno conceded that his observations were not
reflected anywhere in the relevant paperwork. The paperwork
states only that plaintiff had in his custody and control a
semiautomatic firearm. The paperwork does not reflect Moreno
having observed plaintiff discard the firearm onto the pile of
garbage.

At the precinct, plaintiff was informed that he was being
charged with the possession of a loaded firearm. He was
arraigned on charges of gun possession and remanded until a
subsequent court proceeding, at which bail was set in the amount
of $10,000 bond or $5,000 cash. Unable to make bail, plaintiff
remained incarcerated for 247 days.

While incarcerated, plaintiff underwent strip searches and
cavity inspections. He became depressed and had difficulty
sleeping. He had to appear in court 12 times. On January 28,
2010, eight months after his arrest, plaintiff was acquitted of

all charges by a jury. DNA testing did not link plaintiff to the

!0Officer Moreno did not produce his memo book at his
deposition, and acknowledged that losing a memo book constituted
a command infraction. He did not recall whether the facts and
circumstances surrounding the incident were reflected in his memo
book. At trial, he testified that his memo book did not contain
any observations concerning the seizure of the gun atop the
garbage bags.



weapon recovered at the scene.

On or about November 4, 2011, plaintiff commenced the
instant action alleging, inter alia, false arrest, false
imprisonment and malicious prosecution. On or about November 1,
2013, defendants moved for summary Jjudgment dismissing the
complaint, arguing that probable cause existed by virtue of
Moreno’s testimony that he observed plaintiff drop an object onto
a pile of garbage, and then discovered a firearm on top of the
garbage.

The motion court denied defendants’ motion for summary
judgment in its entirety, holding that “conflicting, specific
factual references” in the papers raised triable issues of fact.
We affirm in large part, modifying only to grant the motion to
dismiss the claim for excessive force.

Where there is conflicting evidence concerning the existence
of probable cause to arrest the plaintiff, from which reasonable
persons might draw different inferences, the question is one for
the jury (see Parkin v Cornell Univ., 78 NY2d 523, 529 [1991],
citing Veras v Truth Verification Corp., 87 AD2d 381, 384 [1lst
Dept 1982], affd 57 NY2d 947 [1982]). The parties’ differing
versions of the events leading to plaintiff’s arrest raise a
triable issue of fact whether the officers had probable cause to

believe that plaintiff was in possession of a gun, precluding



summary dismissal of the false arrest and false imprisonment
claims (see Musto v Arakel, 184 AD2d 243, 243 [1lst Dept 1992]).
“Presence in a public place does not itself prove dominion and
control over contraband discovered there” (People v Pearson, 75
NY2d 1001, 1002 [1990]). It is well settled that to support a
charge of constructive possession, “the People must show that the
defendant exercised dominion or control over the property by a
sufficient level of control over the area in which the contraband
is found or over the person from whom the contraband is seized”
(People v Manini, 79 NY2d 561, 573 [1992] [internal quotation
marks omitted]). The dissent claims that plaintiff does nothing
more than deny his guilt in conclusory terms. However, crucial
facts preceding plaintiff’s arrest are in dispute, including
whether he dropped an object onto the pile of garbage bags.
Officer Shea did not observe plaintiff drop a gun or any other
object onto the garbage, even though at the time his partner was
engaged with plaintiff he was in close proximity, less than 10
feet away. Shea testified at trial that at no time did he
observe an object in plaintiff’s hand, even in the moments their
unmarked vehicle approached the men, coming within 10 to 15 feet
of them. Plaintiff denies discarding any object; Moreno
maintains that he did, though his observations are recorded

nowhere in the relevant paperwork, as defendants concede.



The elements of a claim for malicious prosecution are (1)
the commencement or continuation of a criminal proceeding by the
defendant against the plaintiff; (2) the termination of the
proceeding in favor of the plaintiff; (3) the absence of probable
cause for the criminal proceeding; and (4) actual malice (see
Broughton v State of New York, 37 NY2d 451, 457 [1975], cert
denied sub. nom. Schanbarger v Kellogg, 423 US 929 [1975]). A
jury may infer that a defendant acted with actual malice from the
fact that there was no probable cause to arrest the plaintiff
(see Martin v City of Albany, 42 NY2d 13, 17 [1977]; Lundgren v
Margini, 30 AD3d 476, 477 [2d Dept 2006] [error to grant motion
for summary judgment dismissing malicious prosecution claim where
triable issue of fact existed as to whether there was probable
cause to arrest the plaintiff, noting that the lack of probable
cause could support an inference of actual malice]). As noted,
there are numerous factual questions concerning whether the
police had the requisite probable cause to arrest plaintiff and
initiate criminal proceedings. The omissions in the police
paperwork and the various versions of events raise questions as
to the credibility of the police account of what transpired.
Further, the presumption of probable cause attaching upon an
accused’s arraignment or indictment may be overcome by evidence

that “the police witnesses have not made a complete and full



statement of facts either to the Grand Jury or to the District
Attorney, that they have misrepresented or falsified evidence,
that they have withheld evidence or [that they have] otherwise
acted in bad faith” (Maxwell v City of New York, 156 AD2d 28, 34
[lst Dept 1990] [internal quotation marks omitted]). Since the
police paperwork admittedly omitted mention of Detective Moreno’s
observations, there is a gquestion as to whether Shea’s testimony
before the grand jury was a full and complete statement of the
facts.

The issue of fact as to probable cause for the arrest
precludes summary dismissal of the assault and battery claim (see
Johnson v Suffolk County Police Dept., 245 AD2d 340, 341 [2d Dept
1997]1), as well as the claim of a violation of 42 USC § 1983
against the individual officers (see Narvaez v City of New York,
83 AD3d 516, 517 [lst Dept 2011]).7

The claim of excessive force should be dismissed.
“‘[Alnalyzed under the Fourth Amendment and its standard of
objective reasonableness’” (Rivera v City of New York, 40 AD3d
334, 341 [1st Dept 2007], 1v dismissed 16 NY3d 782 [2011],

quoting Ostrander v State of New York, 289 AD2d 463, 464 [2d Dept

’Plaintiff voluntarily withdrew his section 1983 claim and
his negligent hiring and supervision claims against the City of
New York and those claims accordingly are not before us.

8



2001]), even assuming probable cause for the arrest, the
officers’ use of tight handcuffing on plaintiff was not
unreasonable (see Ostrander, 289 AD2d at 464).

All concur except Andrias, J. who dissents in
part in a memorandum as follows:



ANDRIAS, J. (dissenting in part)

The majority modifies the order appealed to dismiss
plaintiff’s excessive force claim, and otherwise affirms the
denial of defendants’ motion for summary judgment. Because I
believe that defendants should also be granted summary judgment
dismissing plaintiff’s causes of action for malicious
prosecution, false arrest and imprisonment, assault, battery, and
violation of 42 USC § 1983 as against the individual officers, I
respectfully dissent in part.

On the night of May 25, 2009, Detective Moreno, Lieutenant
Davis and Officer Shea were on duty in plainclothes in an
unmarked car. Having received reports of shots fired in the
vicinity earlier that evening, the officers decided to patrol an
area where a large outdoor party was taking place.

The officers drove slowly down Mount Hope Place, where
Moreno noticed Jamal Joseph, holding a bottle of alcohol and
standing about 10 feet apart from plaintiff, near a van. After
Joseph told them that “[w]e don't have no problem herel[,] [w]e're
just hanging out having a good time,” the officers continued on
their way. However, Moreno decided that they should go back to
talk to Joseph because he “seemed a little over anxious to prove
that he wasn’t doing anything wrong.”

When the officers returned, they saw Joseph duck and throw
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something that sounded metallic as it hit and slid on the ground.
After Moreno saw a gun under the van, he gave the code for an
arrest. Moreno then saw plaintiff with his hand extended,
dropping something that sounded heavy as it hit the garbage bags
in front of him. When Moreno looked down, he saw a gun, which
was the only item that he observed on top of the bags, and Shea
arrested plaintiff. The criminal complaint affidavit signed by
Shea stated that plaintiff had “custody and control” of a pistol
but did not specifically mention that Moreno saw plaintiff
discard a weapon.

The indictment charged plaintiff, who did not testify before
the grand jury, with criminal possession of a weapon in the
second and fourth degrees. By order dated July 28, 2009,
plaintiff’s application to inspect the grand jury minutes and for
dismissal of the indictment or reduction of the charges was
“granted to the extent that the Court . . . examined the Grand
Jury minutes in camera” and found that “the evidence before the
Grand Jury was sufficient to establish the crimes charged, that
the Grand Jury was properly instructed on the law, and that the
proceedings were proper” (emphasis omitted). It is particularly
significant that although plaintiff’s counsel was provided with
the grand jury minutes as Rosario (People v Rosario, 9 NY2d 286

[1961], cert denied 368 US 866 [1961]) material, he has not
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produced the minutes in this litigation, choosing instead to
rely, as does the majority, on purported deficiencies in the
police department’s paperwork to challenge the existence of
probable cause.

After a trial, at which plaintiff did not testify, the jury
acquitted him of both counts. Plaintiff then filed this action,
asserting, as 1s relevant here, claims sounding in assault,
battery, and the use of excessive force (first and second causes
of action); false arrest and imprisonment (third cause of
action); malicious prosecution (fourth cause of action); and
violation of his rights under 42 USC § 1983 as against the
individual police officers (fifth cause of action).

According to plaintiff’s 50-h hearing testimony, on the
night of his arrest, he approached Joseph, whom he did not know,
to ask if had seen the friend who had invited plaintiff to the

4

barbeque. Before he walked “not even a foot,” the officers
pulled up and told him to “hold it right there.” Shea and Moreno
then threw plaintiff and Joseph against the wall and arrested
plaintiff, even though nothing was found when they searched him.
At the precinct, plaintiff learned that he was being charged with
possessing a loaded gun that had been found at the scene, and he

denied the charge.

“[A] plaintiff asserting a common-law claim for false arrest

12



must demonstrate that: the defendant intended to confine the
plaintiff; the plaintiff was conscious of the confinement; the
plaintiff did not consent to the confinement; and the confinement
was not otherwise privileged” (Marrero v City of New York, 33
AD3d 556, 556-557 [1lst Dept 2006]; see also Broughton v State of
New York, 37 NY2d 451, 456 [1975], cert denied sub nom.
Schanbarger v Kellogg, 423 US 929 [1975]). “Where, as here, an
arrest is made without a warrant, ‘[t]lhe existence of probable
cause serves as a legal justification for the arrest and an
affirmative defense to the claim’” (Nolasco v City of New York,
131 AD3d 683, 684 [2d Dept 2015], quoting Martinez v City of
Schenectady, 97 Nyz2d 78, 85 [2001]).

“Probable cause does not require proof sufficient to warrant
a conviction beyond a reasonable doubt but merely information
sufficient to support a reasonable belief that an offense has
been or is being committed” (People v Bigelow, 66 NY2d 417, 423
[1985]; see also Colon v City of New York, 60 NY2d 78, 82
[1983]). It requires a showing of “such grounds as would induce
an ordinarily prudent and cautious person, under the
circumstances, to believe that [the accused] had committed the
[crime]” (Smith v County of Nassau, 34 NY2d 18, 25 [1974]). An
arrest “need not be supported by information and knowledge which,
at the time, excludes all possibility of innocence and points to

13



the [arrested person's] guilt beyond a reasonable doubt” (People
v Nowell, 90 AD2d 735, 736 [lst Dept 1982] [internal quotation
marks omitted]) .

Here, defendants established their prima facie entitlement
to summary judgment dismissing the cause of action alleging false
arrest and imprisonment by submitting evidence demonstrating that
the police had probable cause to arrest plaintiff. Moreno
testified at his deposition that he saw plaintiff discard an
object onto garbage bags piled on the sidewalk, and that upon
inspection he discovered that the object, which was the only item
on top of the bags, was a gun. Moreno relayed his observations
to Shea, the arresting officer, who also saw the gun on the bags.

Plaintiff failed to raise a triable issue of fact in
opposition. His acquittal after trial does not in and of itself
negate the existence of probable cause (see Jenkins v City of New
York, 2 AD3d 291, 292 [1st Dept 2003] [“Despite plaintiff's
subsequent acquittal, there was nonetheless probable cause for
the arresting officers' actions”]).

The majority finds that plaintiff’s assertion that he did
not discard the gun suffices to raise an issue of fact as to
probable cause. However, the “mere denial by the accused of the
complainant’s claims will not constitute materially impeaching

circumstances or grounds for questioning the complainant’s
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credibility so as to raise a question of fact as to probable
cause” (Medina v City of New York, 102 AD3d 101, 105 [lst Dept
2012] [internal quotation marks omitted]; see also Nolasco v City
of New York, 131 AD3d at 685). Other than his claim of
innocence, plaintiff offered no evidence that materially
contradicted Moreno’s observations that plaintiff had discarded
an object onto garbage bags, which sounded heavy as it landed,
and was immediately discovered to be a gun.

The majority disagrees, citing Shea’s testimony that at no
time did he observe plaintiff with an object in his hand or see
him drop a gun or anything else on the garbage bags. However,
pursuant to the fellow officer rule, “a police officer can make a
lawful arrest even without personal knowledge sufficient to
establish probable cause, so long as the officer is acting upon
the direction of or as a result of communication with a fellow
officer or another police agency in possession of information
sufficient to constitute probable cause for the arrest” (People v
Ketcham, 93 NY2d 416, 419 [1999] [internal quotation marks
omitted]; People v Rosario, 78 NY2d 583, 588 [1991], cert denied
502 US 1109 [1992]). Shea explained at his deposition that he
saw plaintiff and Joseph begin to separate when the officers were
about two car lengths away. After Shea saw Joseph dip down and

heard a metallic object hit the ground, he apprehended Joseph,
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who was the focus of his attention, while Moreno engaged with
plaintiff. Shea further testified at his deposition that Moreno
indicated to him that he saw the second weapon dropped on top of
a bag of garbage near where plaintiff was standing, explaining
that in sum and substance Moreno said that he saw plaintiff throw
the gun onto the bag of garbage. At trial, Shea testified that
he personally observed the gun on top of the garbage bags, that
it was the only item outside the bags, and that plaintiff was
standing just two feet away.

To establish a malicious prosecution claim, a plaintiff must
prove (1) the initiation or continuation of a criminal proceeding
against the plaintiff; (2) the termination of the proceeding in
the plaintiff’s favor; (3) lack of probable cause for commencing
the proceeding; and (4) actual malice as a motivation for the
defendant’s actions (Broughton, 37 NY2d at 457; Williams v City
of New York, 114 AD3d 852, 853 [2d Dept 2014]). The existence of
probable cause for the arrest and prosecution is a complete
defense to a malicious prosecution claim (see Batten v City of
New York, 133 AD3d 803, 805 [2d Dept 2015]; Spinner v County of
Nassau, 103 AD3d 875, 876-877 [2d Dept 2013]).

Once plaintiff was indicted, the grand Jjury action created a
presumption of probable cause. Indeed, in the criminal case,

upon plaintiff’s motion, the criminal court reviewed the grand
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jury minutes and found that the evidence against him was
sufficient to support the charges.

To rebut the presumption, it was incumbent on plaintiff to
tender evidence establishing that “the indictment was produced by
fraud, perjury, the suppression of evidence or other police
conduct undertaken in bad faith” (Colon v City of New York, 60
NY2d at 82-83 [presumption may be overcome “only by evidence
establishing that the police witnesses have not made a complete
and full statement of (the) facts either to the Grand Jury or to
the District Attorney, that they have misrepresented or falsified
evidence, that they have withheld evidence or (that they have)
otherwise acted in bad faith”]; see also Lawson v City of New
York, 83 AD3d 609, 610 [1lst Dept 2011], 1v dismissed 19 NY3d 952
[2012] [(t)he dismissal of the indictment upon the People’s
motion, based on the conclusion that the evidence against
plaintiff was too weak to establish guilt beyond a reasonable
doubt in light of her son’s confession that he solely possessed
and intended to sell the narcotics recovered by police, does not
negate the finding of probable cause”]).

As noted, although they were provided to his counsel as
Rosario material during his criminal trial, most tellingly
plaintiff has not produced the grand jury minutes here. Rather,

plaintiff attempts to rebut the presumption by relying on alleged
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deficiencies in the police paperwork and discrepancies in the

A\Y

officers’ testimony. However, [wlhile the actions of the police
in investigating this case were not infallible, the conduct of
the police simply did not rise to a level that could be
characterized as egregious” (Batten v City of New York, 133 AD3d
at 806 [internal quotation marks omitted]; Williams v City of New
York, 114 AD3d at 854). Furthermore, there is no evidence (as
opposed to conclusory allegations) to corroborate plaintiff’s
version of events (see Brandon v City of New York, 705 F Supp 2d
261, 273 [SD NY 2010] [“(W)here a plaintiff's only evidence to
rebut the presumption of the indictment is his version of events,
courts will find such evidence to be nothing more than mere
conjecture and surmise that the plaintiff's indictment was
procured as a result of conduct undertaken by the defendants in
bad faith, which is insufficient to rebut the presumption of
probable cause”] [internal quotation marks and alteration
omitted]) .

While Moreno testified that he did not see plaintiff dispose
of a gun, he testified that the object sounded heavy as it landed
on the garbage bags, and that upon inspection he saw the gun on
the bags. He also testified that he relayed these observations
to Shea. Thus, Shea’s testimony that Moreno told him that Mendez

discarded a gun is consistent with the totality of Moreno’s
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observations, Shea’s own observation of the gun on the trash
bags, and plaintiff’s proximity to the gun.

Contrary to the finding of the majority, the fact that
certain police reports do not expressly state that Moreno saw
plaintiff discard an object does not suffice to raise a material
issue of fact as to whether the police officers fabricated the
evidence, perjured themselves or deviated egregiously from
acceptable police practice (see generally Nolasco, 131 AD3d at
685 [minor inconsistencies in NYPD complaint reports did not
require further inquiry to confirm commission of a crime before
making arrest]). Although none of the reports indicated that
Moreno saw plaintiff drop a gun, the complaint report, arrest
report and lab report request forms stated that plaintiff and
Joseph were found to be in possession of two firearms. A lab
examination request form and the evidence collection team report,
both signed on the day of plaintiff’s arrest, further noted that
one gun was found under a red car and the other atop a trash
pile. The criminal complaint, signed by Shea, stated that
plaintiff “had in his custody and control” a loaded black
semiautomatic pistol. Furthermore, Shea’s explanation of what
Moreno had told him and plaintiff’s proximity to where the gun
was found were sufficient to support the officers’ conclusion

that plaintiff possessed the gun.
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The purported inconsistencies in the officers’ testimony
about whether Moreno used a flashlight, or whether the gun was
“tossed” or “thrown” by plaintiff, did not prove perjury or
otherwise rebut the presumption of probable cause; at most, they
showed that the officers had some differing recollections about
incidental aspects of the arrest.

That the DNA report did not link plaintiff to the gun does
not raise an issue of fact as to probable cause, even if it may
have influenced the jury in finding that plaintiff’s guilt was
not proven beyond a reasonable doubt (see Williams v City of New
York, 114 AD3d at 854 [City entitled to summary judgment
dismissing the malicious prosecution cause of action because the
City showed that the suspect was indicted by a grand jury for the
subject incident, thus creating a presumption of probable cause,
and the fingerprint analysis report did not exonerate him]). As
in wWilliams, the DNA testing in this case did not establish
plaintiff’s innocence. Rather, as the DNA stipulation states,
insufficient material was present on the gun to allow genetic
analysis, and therefore there was no DNA match with plaintiff or
anyone else. This evidence, at best, offered conflicting proof
regarding guilt beyond a reasonable doubt, but did not rebut the
presumption of probable cause.

Because there was probable cause, the claim of a violation

20



of 42 USC § 1983 as against the individual officers should also
be dismissed (see Narvaez v City of New York, 83 AD3d 516, 517
[1st Dept 2011]; Manganiello v City of New York, 612 F3d 149,
160-162 [2d Cir 2010]). 1In addition, because the arrest of
plaintiff was lawful, the individual officers did not commit an
assault or battery when they touched plaintiff during that arrest
(compare Johnson v Suffolk County Police Dept., 245 AD2d 340, 341
[2d Dept 1997]), and therefore those claims should be dismissed
as well.

As the majority holds, the claim of excessive force should
also be dismissed. “'[A]lnalyzed under the Fourth Amendment and
its standard of objective reasonableness’” (Rivera v City of New
York, 40 AD3d 334, 341 [1lst Dept 2007], 1v dismissed 16 NY3d 782
[2011], quoting Ostrander v State of New York, 289 AD2d 463, 464
[2d Dept 2001]), the officers’ use of tight handcuffing on
plaintiff was reasonable (see Ostrander, 289 AD2d at 464).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Tom, J.P., Sweeny, Richter, Manzanet-Daniels, JJ.

16645 I Bldg, Inc., Index 650226/14
Plaintiff-Respondent,

-against-

Hong Mei Cheung,
Defendant-Appellant.

Peter Wang, New York, for appellant.

Livoti Bernstein & Moraco, P.C., New York (Robert F. Moraco of
counsel), for respondent.

Order, Supreme Court, New York County (Cynthia S. Kern, J.),
entered August 19, 2014, which, inter alia, granted plaintiff’s
motion for summary judgment on liability, unanimously affirmed,
without costs.

Guaranties and leases are separate documents; the former
impose obligations on the guarantors and the latter impose
obligations on the landlord and the tenant (see Park Towers S.
Co., LLC v 57 W. Operating Co., Inc., 96 AD3d 443 [lst Dept
2012]). When a guarantor is sued on the guaranty, as is the case
here, he or she cannot raise a claim or defense which is personal
to the principal debtor, such as breach of the principal
contract, unless it extends to a failure of consideration for the
principal contract, and therefore for the guarantor’s contract.

(see Walcutt v Clevite Corp., 13 NY2d 48, 55-56 [1963]; see also
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Moon 170 Mercer, Inc. v Vella, 122 AD3d 544, 545 [1lst Dept 2014];
Hotel 71 Mezz Lender LLC v Mitchell, 63 AD3d 447 [lst Dept
2009]). The defenses and counterclaims asserted in the answer
arise from the lease and do not include failure of consideration,
and defendant guarantor was not a party to that agreement.
Therefore, plaintiff landlord’s alleged violation of the
obligation not to unreasonably withhold consent to an assignment
or sublease may not be raised in this action seeking to enforce
the guaranty.

In any event, the defenses and counterclaims could have been
raised in the prior action against the tenant, but the tenant
failed to appear and a default judgment was entered against it.

We have considered defendant’s remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Tom, J.P., Andrias, Moskowitz, Richter, JJ.
290 G.F.A. Advanced Systems, Ltd., Index 104522/12
et al.,
Plaintiffs-Respondents,

-against-

Local Ocean LLC, et al.,
Defendants,

Sanit LLC,
Defendant-Appellant.

Cox Padmore Skolnik & Shakarchy LLP, New York (Steven D. Skolnik
of counsel), for appellant.

Feldman Law Offices, PLLC, New York (Stephanie R. Feldman of
counsel), for respondents.

Order, Supreme Court, New York County (Eileen A. Rakower,
J.), entered April 7, 2014, which, to the extent appealed from as
limited by the briefs, denied Sanit LLC’s motion to vacate a
judgment entered against it, unanimously modified, on the law and
the facts and in the interest of justice, to grant so much of the
motion as sought to preclude enforcement against the “Sanit LLC”
operating under tax identification number xx-xxx1024, and
otherwise affirmed, without costs.

“Both the trial court and this court have inherent power, as
well as statutory power under CPLR 5015, to set aside a judgment
on appropriate grounds” (McMahon v City of New York, 105 AD2d

101, 104 [1st Dept 1984]). This unusual case, involving two
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commercial enterprises, with no business connection to each
other, that conducted their operations using the same New York
State limited liability company under different tax
identification numbers, warrants the exercise of this Court’s
inherent power in the furtherance of justice to preclude the
enforcement of the judgment against the Sanit, LLC operating
under tax identification number xx-xxx1024.

On June 28, 2013, Supreme Court entered an order
domesticating a $4 million Israeli judgment against defendants
that was obtained in 2012 in connection with a failed fish
farming venture in New York. One of the defendants, Sanit LLC,
is associated with defendant Efraim Bason a/k/a Basson, who in
his capacity as a member of Sanit LLC consented to both the
Israeli judgment and its domestication.

Bason operated Sanit, LLC under tax identification number
xx-xxx2986. After plaintiffs commenced proceedings to enforce
the domesticated judgment, it came to light that Gili and
Benjamin Haberberg and other entities also conducted business as
Sanit LLC, under tax identification number xx-xxx1024 (Sanit
1024) .

Sanit 1024, which was not involved with the fish farming
venture, the related judgment, or any of the other parties to

this action, established its entitlement to the limited relief
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indicated above, pursuant to CPLR 5015(a) (2). Sanit 1024 was not
aware of the Israeli judgment or its domestication in New York
until the judgment creditor attempted to execute on its assets.
This qualifies as newly discovered evidence that, if known at the
time of the domestication of the judgment, would have resulted,
for the reasons that follow, in the assets of Sanit 1024 being
protected from enforcement.

The record establishes that nonparty Doron Hershkovitz
originally formed Sanit, LLC for Bason in 2001 to purchase a
building. Following a dispute in that matter, Bason changed
lawyers and ended his relationship with Hershkovitz. Bason left
the Sanit, LLC documents in Hershkovitz’s possession, leading
Hershkovitz to mistakenly believe that Bason had abandoned Sanit,
LLC and that the entity would never be used by Bason. Based on
this misconception, in 2002, 10 years before the entry of the
Israeli judgment, Hershkovitz offered the Haberberg group the use
of the limited liability company to purchase a building, and they
obtained tax identification number xx-xxx1024 for that purpose.
However, unbeknownst to the Haberberg group, Bason had not
abandoned Sanit LLC and continued to conduct business under that
entity using tax identification number xx-xxx2986.

There is nothing in the record to indicate that Bason and

the Haberberg group are in any way related or that either knew of
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the other’s use of the name Sanit, LLC before the judgment was
domesticated and enforcement proceedings commenced. Sanit 1024
submitted an undated operating agreement, between Gili and
Benjamin Haberberg and MHB Corp., which identified its stated
purpose as owning and operating a building. Sanit 1024's federal
tax returns for 2006 and 2012, and state returns for 2009 and
2011, used tax identification number xx-xxx1024. Robert Seiden,
a manager employed by Sanit 1024, described the company as a
single-entity holding company for the premises known as 1597 York
Avenue.

Bason was unfamiliar with, and had never met, Seiden or the
Haberbergs. Neither he nor Sanit LLC, operating under tax
identification number xx-xxx2986, owned or had any involvement
with 1597 York Avenue. Bason only recently learned that another
party was using the name Sanit LLC under a different tax
identification number. Dotan Bar Noy, the chief executive
officer of plaintiff GFA Advanced Systems Ltd., never met the
Haberbergs or Seiden or heard about MHB Corp. until after the
domestication of the judgment.

Given these circumstances, it would be manifestly unfair to
enforce the judgment against the assets of Sanit 1024. Doing so

would harm Sanit 1024 and allow plaintiff to obtain a windfall;
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plaintiff would be unjustly enriched, as would the Sanit, LLC
operating under tax identification number xx-xxx2986, whose
obligation would be lessened by amounts collected from Sanit

1024.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Tom, J.P., Andrias, Moskowitz, Richter, JJ.

291 Gili Haberberg, et al., Index 156940/14
Plaintiffs-Appellants,

-against-
G.F.A. Advanced Systems Ltd,
et al,

Defendants—-Respondents,

Sanit, LLC, et al.,
Defendants.

Cox Padmore Skolnik & Shakarchy LLP, New York (Steven D. Skolnik
of counsel), for appellants.

Feldman Law Offices, PLLC, New York (Stephanie R. Feldman of
counsel), for respondents.

Order, Supreme Court, New York County (Eileen A. Rakower,
J.), entered March 31, 2015, granted defendants G.F.A. Advanced
Systems, Ltd., G.F.A. Advanced Systems, Inc., and New York City
Marshal Stephen Biegel’s motion, pursuant to CPLR 3211 (a) (2), to
dismiss the amended complaint as against them, unanimously
modified, on the law and the facts and in the interest of
justice, to deny the motion as to the first, second, and seventh
causes of action as against G.F.A. Advanced Systems, Ltd., G.F.A.
Advanced Systems, Inc. and New York City Marshal Stephen Biegel
and the third cause of action as against G.F.A. Advanced Systems
Ltd. and G.F.A. Advanced Systems, Inc., except to the extent that

these causes of action are asserted by plaintiffs MHB Corp. and
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MHB Realty Corp, and otherwise affirmed, without costs.

Plaintiffs seek, inter alia, to protect their assets, which
include an apartment building located on York Avenue in
Manhattan, from enforcement of a domesticated Israeli judgment
entered against Sanit LLC in a prior action brought by G.F.A.
Advanced Systems, Ltd. and G.F.A. Advanced Systems, Inc.
(together, GFA). The underlying debt arose in connection with a
failed fish farming venture involving GFA, Efraim Bason, and
entities owned and/or controlled by Bason, including Sanit LLC
(Bason Sanit), under tax identification number xx-xxx2986.

After GFA commenced to enforce the judgment, the existence
of a second, independent, and unrelated business operating as
Sanit LLC, under tax identification number xx-xxx1024 came to
light. This Sanit LLC (Sanit 1024) was operated by plaintiffs
Gili and Benjamin Haberberg and Baruch Bezner, in his capacity as
the owner of dissolved MHB Corp., and was not involved with the
fish farming venture or the related judgment. Sanit 1024, a real
estate holding company, came to exist after Doron Hershkovitz, an
attorney, offered the Haberbergs the use of “Sanit LLC,” a
limited liability company he had formed for Bason and mistakenly
believed to have been abandoned by Bason. The two Sanit LILCs
then operated independently, unbeknownst to each other.

The individual plaintiffs, who own Sanit 1024, are the real
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parties in interest here and, as such, they have standing to sue
in their own names (see generally Centaur Props., LLC v
Farahdian, 29 AD3d 468 [lst Dept 2006]; Airlines Reporting Corp.
v Pro Travel, 239 AD2d 233 [1lst Dept 1997]). York 97, LLC, the
entity to which Sanit 1024’s property was transferred, has
standing and capacity to bring this action. However, MHB Corp.
has no standing to sue herein because it is a dissolved
corporation (see Business Corporation Law §§ 1005[a][1l],
1006[a]), and MHB Realty Corp. has no standing because it is a
separate legal entity that only began doing business after Sanit
1024’s formation.

Plaintiffs’ claims are not barred by res judicata, because
the nature of relief available to Sanit 1024 in the domestication
action was limited (see Parker v Blauvelt Volunteer Fire Co., 93
NY2d 343, 348-349 [1999]). Collateral estoppel is also
inapplicable, because GFA and Biegel failed to establish an
identity of issues in this action and the domestication action
that were necessarily decided against Sanit 1024 and, by
extension, plaintiffs herein, in the domestication action (see
Kaufman v Eli Lilly & Co., 65 NY2d 449, 455-456 [1985]).

The Haberbergs, Bezner, and York 97, LLC state a cause of
action for unjust enrichment against GFA (the second cause of

action), since, by enforcing the judgment against a non-debtor,
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GFA is being unjustly enriched at plaintiffs’ expense (see
Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173, 182 [2011];,
Georgia Malone & Co., Inc. v Rieder, 86 AD3d 406, 408 [lst Dept
2011], affd 19 NY3d 511 [2012]). The absence of a confidential
or fiduciary relationship is not dispositive here, because the
enrichment does not arise from plaintiffs’ having been induced to
act (cf. Mandarin Trading Ltd., 16 NY3d at 182). Plaintiffs’
claims are based upon the taking of their property to satisfy the
obligations of entities unrelated to them (see e.g. Manufacturers
Hanover Trust Co. v Chemical Bank, 160 AD2d 113, 117 [lst Dept
19901, 1v denied 77 NY2d 803 [1991]).

York 97, LLC, as the successor in interest to Sanit 1024,
states a claim for a constructive trust over those funds against
which the judgment was enforced (the second cause of action) (see
Sharp v Kosmalski, 40 NY2d 119 [1976]; Abacus Fed. Sav. Bank v
Lim, 75 AD3d 472 [1lst Dept 2010]). Justice would demand the
imposition of such a trust here, even absent a confidential or
fiduciary relationship, to prevent unjust enrichment (see Simonds
v Simonds, 45 NY2d 233, 241-242 [1978]).

GFA and Biegel failed to establish their entitlement to
dismissal of the claim for a permanent injunction (the seventh

cause of action) since they failed to show that the real property
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at issue was not unique (see Ansonia Assoc. Vv Ansonia Residents’
Assn., 78 AD2d 211, 219 [1lst Dept 1980]; Alba v Kaufmann, 27 AD3d
816, 818 [3d Dept 2006]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Mazzarelli, J.P., Renwick, Manzanet-Daniels, Kapnick, JJ.

304 Bruce Walker, Index 303841/09
Plaintiff-Appellant,

-against-

Arthur Gibbons, doing business
as Gibbons Holding Company,
Defendant-Respondent,

Back to Jerusalem Pentecostal
Mission, et al.,
Defendants.

Ferro, Kuba, Mangano, Sklyar, P.C., Hauppauge (Kenneth Mangano of
counsel), for appellant.

Paganini, Cioci, Pinter, Cusumano & Farole, Melville (Jerika
Accardy of counsel), for respondent.

Order, Supreme Court, Bronx County (Julia I. Rodriguez, J.),
entered October 8, 2013, which granted defendant Arthur Gibbons
d/b/a Gibbons Holding Company’s (Arthur Gibbons) motion and
defendants Back to Jerusalem Pentecostal Mission and Lurena
Felder Sutton’s cross motion to dismiss the complaint for failure
to prosecute, unanimously reversed, on the law and the facts,
without costs, and the motion and cross motion denied.

In this action for personal injuries, we are satisfied that
plaintiff's failure to file a note of issue within 90 days of
defendant Arthur Gibbons’s CPLR 3216 demand was largely

attributable to defendant's refusal to comply with the notices to
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take the outstanding deposition of its employee and for an
inspection of its premises (see Donegan v St. Joseph's Med. Ctr.,
283 AD2d 152 [1lst Dept 2001]). Accordingly, defendant Arthur
Gibbons’s motion to dismiss should have been denied.

Also, defendants Back to Jerusalem Pentecostal Mission and
Lurena Felder Sutton’s cross motion for dismissal of the
complaint for failure to prosecute should have been denied for
the additional reason that they did not serve their own 90-day
notice (see Donnell v Madison Ave.-53rd St. Corp., 214 AD2d 307
[1st Dept 1995]; Juracka v Ferrara, 137 AD2d 921, 923 [3d Dept
1988], 1v dismissed 72 NY2d 840 [1988]; CPLR 3216 [b][31).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

415 The People of the State of New York, Ind. 3109/11
Respondent,

-against-

Ruben Briggman,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Susan
Epstein of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Kelly L. Smith
of counsel), for respondent.

Judgment, Supreme Court, New York County (Patricia Nunez,
J.), rendered April 30, 2012, as amended July 13, 2012,
convicting defendant, after a jury trial, of robbery in the
second degree, and sentencing him, as a persistent violent felony
offender, to a term of 18 years to life, unanimously affirmed.

The verdict was supported by legally sufficient evidence and
was not against the weight of the evidence (see People v
Danielson, 9 NY3d 342, 348-349 [2007]). The evidence supports an
inference that the victim’s injuries were more than mere “petty
slaps, shoves, kicks and the like” (Matter of Philip A., 49 NY2d
198, 200 [1980]), and that they caused “more than slight or
trivial pain” (People v Chiddick, 8 NY3d 445, 447 [2007]; see
also People v Guidice, 83 NY2d 630, 636 [1994]). Defendant

punched the victim in the face with a closed fist, causing pain
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that required the use of ice and over-the-

disorientation, dizziness, blurred vision
suffered these symptoms for approximately
showed discoloration around her eye three
(see e.g. People v James, 2 AD3d 291 [1lst

NY3d 741 [20047]).

counter medication,

and eye irritation. She
a week and photographs
days after the incident

Dept 2003], 1v denied 2

THIS CONSTITUTES THE DECISION AND ORDER

OF THE SUPREME COURT, APPELLATE DIVISION,

FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

416 In re the Board of Education of the Index 451028/13
City School District of the City of
New York (DOE), et al.,
Petitioners-Respondents,

-against-

United Federation of Teachers, et al.,
Respondents—-Appellants.

Law Office of Richard E. Casagrande, New York (Oriana Vigliotti
of counsel), for appellants.

Zachary W. Carter, Corporation Counsel, New York (Elizabeth S.
Natrella of counsel), for respondents.

Order, Supreme Court, New York County (Kathryn E. Freed,
J.), entered June 23, 2014, which granted the petition to vacate
a supplemental arbitration award, and denied respondents’ motion
to dismiss the petition and “cross motion” to confirm the
supplemental award, unanimously affirmed, without costs.

The court properly vacated the supplemental arbitration
award because the parties failed to comply with the procedure set
forth in CPLR 7509 (Matter of Bianchi (Katz), 111 AD3d 1012, 1013
[3d Dept 2013]; Melun Indus., Inc. v Strange, 898 F Supp 995,
1001 [SD NY 1992]1), and the standard for modification under CPLR
7511 (c) was not met (Matter of New Paltz Cent. School Dist. [New
Paltz United Teachers], 99 AD2d 907 [3d Dept 19847]).

In addition, the arbitrator exceeded his powers by
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“rendering wholly new determinations on matters not addressed in
the original award” (Matter of Outback Steakhouse, Inc. v
Contracting Mgt., Inc., 58 AD3d 855, 855 [2d Dept 2009]).

We have considered the parties’ remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

417 In re Aaron P.,
Petitioner-Respondent,

-against-

Tamara F.,
Respondent-Appellant.

Steven N. Feinman, White Plains, for appellant.

Law Office of Cabelly & Calderon, Jamaica (Lewis S. Calderon of
counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Claire V.
Merkine of counsel), attorney for the child.

Order, Family Court, New York County (Jane Pearl, J.),
entered on or about March 11, 2015, which, after a hearing,
granted petitioner father’s petition for custody of the parties’
child, unanimously affirmed, without costs.

Family Court’s conclusion that an award of custody to the
father would be in the best interests of the child is supported
by a sound and substantial basis in the record and is entitled to
deference (see Eschbach v Eschbach, 56 NY2d 167, 173 [1982]).
The record shows that, since the child was placed into the
father’s care, the father has parented appropriately and has
provided a loving and stable home for the child. In addition,
the father resides with the child’s paternal grandmother and

great-grandmother, who have provided financial assistance and
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assisted with the child’s care when needed (see Matter of Joshua
C. v Tenequa A., 132 AD3d 497, 497 [1lst Dept 2015]). Moreover,
the father remained amenable to continuing respondent mother’s
visits with the child, which demonstrated his understanding of
the benefit to the child of maintaining a relationship with the
mother, as well as his sensitivity toward the child’s needs.

By contrast, the record shows that the mother suffers from
mental illness and has exhibited violent, threatening and
aggressive behavior, including an episode of excessive corporal
punishment against the child that led to the finding of neglect
against the mother (132 AD3d at 497). The mother failed to
appreciate the effect her behavior has on the child.

Family Court properly credited the testimony of the expert
psychiatrist, who diagnosed the mother as suffering from
disruptive impulse control and conduct disorder, deemed her
parental functioning to be “severely limited,” and recommended
that she have only supervised visitation with the child and
engage in mental health counseling (see Matter of Frederick A. v
Lisa C., 121 AD3d 495, 495 [1lst Dept 2014]). The psychiatrist

found that the father did not meet the criteria for any mental
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health diagnosis and was a capable parent.
We have considered the mother’s remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

418 Ronald Sayles, etc., Index 654336/13
Plaintiff,

-against-

Penny Ferone, etc.,
Defendant.

Penny Ferone,
Third-Party Plaintiff-Respondent,

-against-

Alan Drezin, Esqg.,
Third-Party Defendant-Appellant.

Steven Landy & Associates, PLLC, New York (David A. Wolf of
counsel), for appellant.

The Law Office of Douglas M. Reda, Woodbury (Douglas M. Reda of
counsel), for respondent.

Order, Supreme Court, New York County (Eileen A. Rakower,
J.), entered September 23, 2014, which denied the motion of
third-party defendant Alan Drezin (Drezin) to dismiss the second
and third causes of action of the third-party complaint,
unanimously modified, on the law, to the extent of dismissing the
third cause of action for breach of fiduciary duty, and otherwise
affirmed, without costs.

An aiding and abetting cause of action must allege facts
giving rise to a strong inference that the defendant actually

knew of the underlying harm or was wilfully blind to it, and
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rendered substantial assistance, including concealing, or failing
to act when required to do so, enabling the harm to proceed (see
Pomerance v McGrath, 124 AD3d 481, 484-485 [1lst Dept 2015], 1v
dismissed 25 NY3d 1038 [2015]). Here, the third-party complaint
states a viable claim against Drezin, plaintiff’s attorney, for
aiding and abetting conversion by plaintiff in that Drezin
allegedly took affirmative steps to prevent the proceeds from the
sale of property from being distributed in accordance with a
settlement agreement between plaintiff and third-party plaintiff.
Drezin allegedly afforded substantial assistance to his client by
concealing the sale of the property from third-party plaintiff
and her attorney and directing the buyer to wire the sale
proceeds directly into plaintiff’s account at a small out-of-
state bank, rather than depositing the proffered check into his
escrow account.

However, the claim for breach of fiduciary duty is dismissed
since there was no fiduciary relationship between Drezin and
third-party plaintiff. The alleged fiduciary relationship rests

exclusively on duties imposed on Drezin in the settlement
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agreement between plaintiff and third-party plaintiff, and a
cause of action for breach of fiduciary duty which is merely
duplicative of a breach of contract claim cannot stand (see
Morgenroth v Toll Bros., Inc., 60 AD3d 596, 597 [lst Dept 2009]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

419 Matthew Prince, Individually Index 107129/11
and on Behalf of D’'Lites
L.A.M.D. B.H., Inc.,
Plaintiff-Appellant,

-against-
Fox Television Stations, Inc.,

et al.,
Defendants—-Respondents.

Napoli Bern Ripka Shkolnik LLP, New York (Annie Causey of
counsel), for appellant.

Levine Sullivan Koch & Schulz, LLP, New York (Katherine M. Bolger
of counsel), for respondents.

Order, Supreme Court, New York County (Carol Robinson
Edmead, J.), entered May 6, 2014, which granted defendants’
motion for summary judgment dismissing the complaint, unanimously
affirmed, without costs.

Supreme Court correctly dismissed the defamation claim,
since plaintiff failed to raise any triable issue of fact whether
the “Shame, Shame, Shame” report was substantially true (see
Silverman v Clark, 35 AD3d 1, 12-13 [1st Dept 2006]), and whether
defendants were grossly irresponsible in investigating and airing
the report (Gaeta v New York News, 62 NY2d 340, 351 [1984]). The
heart of the eight-minute report was that a “small” serving of

D’Lites ice cream, as portioned out and sold in two New Jersey
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stores (not owned by plaintiff), did not correspond to the
nutritional information advertised for a “small” serving, as
promoted by both stores and the D’Lites ice cream company.
Specifically, the nutritional panel stated that a 50-calorie
serving, consisting of roughly 40 grams, was low in fat, sugar,
and carbohydrates, and thus a healthy alternative to ice cream.
However, the report disclosed that the two New Jersey stores
served ice cream swirled well above the rim of the “small” cup
labeled “50 calories.” Therefore, the customer received well
over the 40-gram, or 50-calorie, serving set forth on the
nutritional label, resulting in at least four times as many
calories, fat, sugar, and carbohydrates.

Plaintiff’s claims that defendants did not use the correct
method to measure the volume of ice cream, which increases in
volume when air is added, and decreases when it melts and air
escapes, are irrelevant to how the product was sold (in a roughly
200-calorie “small” portion sold in the 50-calorie cup), and how
the corresponding nutritional information was advertised (for a
50-calorie “small” portion). To the extent that plaintiff
changed his own advertising methods so that they differed from
the stores featured in the report, plaintiff acknowledges that he
did so only after the report aired, and thus this creates no

triable issue as to the substantial truth of the statements in
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the report, which had merely noted that the three stores owned by
plaintiff were about to open.

To the extent that there were purported discrepancies in the
measurements of sugar and carbohydrates in the test results of
the samples sold in stores, plaintiff does not dispute that the
servings as sold contained more of these components than the
nutritional panel advertised, and thus the report remained
substantially true. For the same reasons, the report’s
statements that the ice cream was not diabetic-friendly were
substantially true.

In addition, any reasonable reader would understand that the
statements that D’Lites ice cream was not healthy was an
expression of opinion (see Brian v Richardson, 87 NY2d 46, 51
[1995]; McGill v Parker, 179 AD2d 98, 109-110 [1st Dept 1992]).
Because the report repeatedly disclosed the nutritional content
of the ice cream, the reader was free to reach his or her own
opinion regarding the health of the product.

As noted, there is no triable issue whether defendants acted
with gross irresponsibility. Among other things, before airing
the report, defendants personally visited the two stores featured
in the report, conducted lab tests of samples through an
independent expert, and spoke to the owners of at least one store

as well as the D’Lites ice cream owner, inventor, and national
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licensor (Kruesi v Money Mgt. Letter, 228 AD2d 307, 307-308 [1st
Dept 1996], 1v denied 88 NY2d 814 [1996]).

Supreme Court correctly dismissed the product disparagement
claims relating to plaintiff’s Babylon store, because there was
no triable issue as to the falsity of the statements in the
report (see Thome v Alexander & Louisa Calder Found., 70 AD3d 88,
105 [1lst Dept 2009], 1v denied 15 NY3d 703 [2010]). Further,
plaintiff failed to raise an issue of fact as to any malice in
broadcasting the report (id.; see Kipper v NYP Holdings Co., 12
NY3d 348, 353-355 [2009]).

Because there is no viable cause of action, Supreme Court
correctly dismissed the claim for punitive damages (Rivera v City
of New York, 40 AD3d 334, 344 [1lst Dept 2007], 1v denied 16 NY3d
782 [20117]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

420 The People of the State of New York, Ind. 2093N/10
Respondent,

-against-

Wandy Castro,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Lorca
Morello of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Alan Gadlin of
counsel), for respondent.

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, New York County
(Arlene Goldberg, J.), rendered January 24, 2013,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding

the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

421 Willis Woo, Index 105541/08
Plaintiff-Appellant,

-against-
United Nations International School,
et al.,

Defendants—-Respondents,

St. John’s University, et al.,
Defendants.

James T. Moriarty, New York, for appellant.

Wade Clark Mulcahy, New York (Brett L. Kuller of counsel), for
United Nations International School, Kenneth Wrye, and Harry
Muniz, respondents.

Law Office of James J. Toomey, New York (Evy L. Kazansky of
counsel), for Alex DeRosa, respondent.

Order, Supreme Court, New York County (Barbara Jaffe, J.),
entered July 15, 2013, which, inter alia, granted the motion of
defendants United Nations International School, Kenneth Wrye and
Harry Muniz (collectively, UNIS), and the cross motion of
defendant Alex DeRosa, for summary judgment dismissing the
complaint as against them, unanimously affirmed, without costs.

Summary Jjudgment was properly granted in this action where
plaintiff was injured when he was struck in the face by a
baseball thrown by DeRosa, since plaintiff assumed the risk of

injuries resulting from DeRosa’s thrown ball during a pre-game
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warm-up (see Bukowski v Clarkson Univ., 19 NY3d 353 [2012];
Godwin v Russi, 62 AD3d 945 [2d Dept 2009]). Plaintiff’s claim
that UNIS failed to provide proper safety equipment is unavailing
(see Bukowski at 356-357; Hawley v Binghamton Mets Baseball Club,
262 AD2d 729, 732 [3d Dept 1999]). While protective gear may
have aided plaintiff, he was not acting as a catcher at the time
of injury, but was warming up for a game. Plaintiff had
practiced catching balls with and without a catcher’s mask and
knew that he could get injured playing baseball. Furthermore,
the risk of getting struck by a baseball is “so obvious,” that
defendants had no duty to provide such equipment to the 18-year-
old plaintiff (Hawley at 732; compare Merino v Board of Educ. of
City of N.Y., 59 AD3d 248 [1lst Dept 2009]).

Since plaintiff’s recovery is precluded by the fact that he
assumed the risks inherent in playing baseball, he may not

recover on a theory of negligent supervision. Such remains a
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viable theory “only insofar as the risk upon which the action is

based has not been assumed” (Roberts v Boys & Girls Republic,

Inc., 51 AD3d 246, 251 [1lst Dept 2008], affd 10 NY3d 889 [2008]).
Plaintiff’s remaining contentions are unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016
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Friedman, J.P., Acosta, Renwick, Richter, JJ.

422 In re Rural Media Group, Inc., Index 651045/11
et al.,
Petitioners—-Respondents,

-against-

Emerita R. Yraola as Administrator

C.T.A. of the Estate of C. Elvin

Feltner, Deceased,
Respondent-Appellant.

Fensterstock & Partners LLP, New York (Blair C. Fensterstock of
counsel), for appellant.

Eaton & Van Winkle LLP, New York (Joseph Johnson of counsel), for
respondents.

Order and judgment (one paper), Supreme Court, New York
County (Saliann Scarpulla, J.), entered April 17, 2015, which, to
the extent appealed from, denied respondent’s cross motion to
compel arbitration with respect to all petitioners except for
Rural Broadcasting Corp., unanimously modified, on the law, to
grant the motion to compel petitioner Gottsch to arbitrate, and
to deny the motion with respect to petitioners Rural Media Group,
Inc., RFD-TV, LLC, and Rural Broadcasting Company without
prejudice to renewal upon completion of discovery before the
arbitrator, and otherwise affirmed, without costs.

On motions to stay or compel arbitration, a threshold

question for the motion court is “whether the parties made a
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valid agreement to arbitrate” (Matter of County of Rockland
[Primiano Constr. Co.], 51 NY2d 1, 6 [1980]). Here, in a prior
order not at issue on appeal, Supreme Court (Kapnick, J.)
addressed this threshold issue, and held that the parties to the
1997 agreement at issue agreed to arbitrate. It was later
determined by a special referee that the parties to that
agreement were Rural Broadcasting Corp. (RFD-TV), Patrick Gottsch
individually, and C. Elvin Feltner, now deceased. Taken
together, a fair reading of Justice Kapnick’s order and the
Referee’s report compels the conclusion that each of the parties
to the 1997 agreement, including petitioner Gottsch, were bound
by the arbitration clause. Accordingly, the motion court
(Scarpulla, J.) erred in both readdressing the issue and in
determining, substantively, that Gottsch was not bound by the
parties’ agreement to arbitrate. The plain language of the
agreement supports respondent’s contention that the parties
intended for Gottsch, a contract signatory, to be bound by the
arbitration clause (see Lopez v Fernadito’s Antique, 305 AD2d
218, 219 [1st Dept 2003]). This conclusion is also in line with
the parties’ reasonable expectations (Sutton v East Riv. Sav.
Bank, 55 NY2d 550, 555 [1982]). Accordingly, Gottsch is required
to submit to arbitration before the American Arbitration

Association, where respondent sought, in her motion, to have the
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underlying dispute arbitrated.

With respect to the petitioners who were nonsignatories to
the agreement — Rural Media Group, Inc., RFD-TV, LLC, and Rural
Broadcasting Company — the motion court correctly determined that
respondent did not meet her burden, on this record, of showing
that the intent to arbitrate may be imputed to these entities
under theories of veil piercing/alter-ego, equitable estoppel, or
de facto merger (TNS Holdings v MKI Sec. Corp., 92 NY2d 335, 339
[1998]; Oxbow Calcining USA Inc. v American Indus. Partners, 96
AD3d 646, 649 [1lst Dept 2012]). Respondent bears a heavy burden
with respect to each of these theories, and “[i]nterrelatedness,
standing alone, is not enough to subject a nonsignatory to
arbitration” (Oxbow, 96 AD3d at 649 [internal quotation marks
omitted] [alteration in original]). We are mindful, however, of
respondent’s assertion that she has not had the opportunity to
engage in discovery regarding the corporate structure of these
petitioners, which the present record demonstrates is complex and
closely interrelated. Accordingly, we modify the order denying
the motion to compel with respect to these petitioners to the
extent of denying the motion without prejudice to respondent’s
renewal of the motion following the completion of discovery in
arbitration.

Lastly, we note that only those issues specifically referred
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to the Special Referee by Justice Kapnick, and subsequently
confirmed by the motion court, shall be binding upon the
arbitrator.

THIS CONSTITUTES THE DECISION AND ORDER
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423 Michael C. Weiss, etc., et al., Index 117716/09
Plaintiffs-Appellants,

-against-

Dennis Konner, Esqg.,
Defendant-Respondent.

Law Offices of Michael A. Haskel, Mineola (Brandon M. Zlotnick of
counsel), for appellants.

Matalon Shweky Elman PLLC, New York (Howard I. Elman of counsel),
for respondent.

Judgment, Supreme Court, New York County (O. Peter
Sherwood, J.), entered January 7, 2015, dismissing the complaint
pursuant to an order, same court and Justice, entered November
14, 2014, which granted defendant’s motion for summary judgment,
unanimously affirmed, with costs.

The motion court correctly dismissed plaintiffs’ slander
claims. Given the context in which the alleged statements were
made, a reasonable listener would conclude that they conveyed
nonactionable opinions, rather than statements of fact (see Mann
v Abel, 10 NY3d 271, 276 [2008], cert denied 555 US 1170 [2009];
Steinhilber v Alphonse, 68 NY2d 283, 294 [1986]). Defendant
provided the probate petition, which included a substantially
lower value for the property than the sale price at the closing,

as the factual basis to support his alleged statements at the
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closing that plaintiffs had signed and filed the perjurious and
fraudulent probate petition, and the statements do not suggest
the existence of undisclosed facts (see e.g. Saint David’s Sch. v
Hume, 101 AD3d 582 [1lst Dept 2012]). Thus, the slander per se
claim fails. Similarly, plaintiffs’ slander of title claim
fails, since the record shows that defendant’s statements were
not made with reckless disregard for the truth (see Kiam v Park &
66th Corp., 87 AD3d 887 [lst Dept 2011], 1v denied 18 NY3d 809
[2012]) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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424 Ali Trawally, Index 104465/09
Plaintiff-Respondent,

—against-—

The City of New York, et al.,
Defendants—-Appellants—-Respondents,

Power Optech, LLC,
Defendant-Respondent,

Welsbach Electrical Corporation,
Defendant-Respondent-Appellant.

Gordon & Silber, P.C., New York (William L. Hahn of counsel), for
appellants-respondents.

London Fischer LLP, New York (James Walsh of counsel), for
Welsbach Electric Corporation, respondent-appellant.

Edelman, Krasin & Jaye, PLLC, Westbury (Kara M. Rosen of
counsel), for Ali Trawally, respondent.

Milber Makris Plousadis & Seiden, LLP, White Plains (Michael A.
Heran of counsel), for Power Optech, LLC, respondent.

Order, Supreme Court, New York County (Eileen A. Rakower,
J.), entered May 30, 2014, which to the extent appealed from as
limited by the briefs, denied the City’s cross motion for partial
summary judgment on its cross claims for contractual
indemnification as against defendants Welsbach Electric
Corporation (Welsbach) and Power Optech, LLC (Power Optech), and
denied Welsbach’s motion for summary judgment dismissing

plaintiff’s complaint and all cross claims as against it,
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unanimously modified, on the law, to grant Welsbach’s motion,
grant the City’s cross motion for contractual indemnification as
to defendant Power Optech, and otherwise affirmed, without costs.
The Clerk is directed to enter judgment dismissing the complaint
and all cross claims as against Welsbach.

Welsbach’s motion for summary judgment dismissing the
complaint is granted, since it owed no duty in tort to plaintiff
(see Espinal v Melville Snow Contrs., 98 NY2d 136, 138-140
[2002]), who was injured when a leaning streetlight lamppost fell
on his vehicle. Welsbach contracted with the City to maintain
and repair the City’s traffic signals; defendant Power Optech, on
the other hand, contracted with the City to maintain and repair
the City’s streetlights, which included knocked down lampposts,
and “severely leaning lampposts.”

Contrary to plaintiff’s contention, Welsbach did not launch
a force or instrument of harm by failing to remove the traffic
light from the lampposts, since a contractor launches a force or
instrument of harm where its affirmative act creates a dangerous
condition (see e.g. Watt v County Of Nassau, 130 AD3d 613 [2d
Dept 2015]; All Am. Moving & Stor., Inc. v Andrews, 96 AD3d 674
[lst Dept 2012]). Welsbach was not required to transmit its
findings as to the leaning lampposts to the City within one hour

of its arrival at the intersection, since it had made no “repair”
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and had taken no “other action” with respect to the streetlight.
Nor was it under any obligation to warn the City or Power Optech
of the leaning streetlight, as it was unrelated to the work for
which it had contracted (see Merchants Mut. Ins. Co. v Quality
Signs of Middletown, 110 AD3d 1042, 1043-1044 [1st Dept 2013]).

Dismissal of the City’s cross claims against Welsbach for
contractual indemnification is also warranted. “The right to
contractual indemnification depends upon the specific language of
the contract” (Alfaro v 65 W. 13th Acquisition, LLC, 74 AD3d
1255, 1255 [2d Dept 2010]). The indemnification clause in the
traffic light contract required Welsbach to “defend at its own
expense, indemnify and hold the City harmless from any and all
claims or Jjudgment for damages . . . arising out of or in
connection with any operations of” Welsbach. The indemnification
clause in the traffic light contract is not triggered, since
plaintiff’s personal injury claims neither “arise out of” nor are
they “in connection with” any of Welsbach’s operations under the
contract.

Since plaintiff’s claims arise out of or in connection with
Power Optech’s operations, the City is entitled to contractual
indemnity as against it under the indemnification clause in
paragraph E of the contract. However, the City would not be

entitled to contractual indemnification under paragraph O, which
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requires that the personal injury claims arise out of the
“negligent performance” of Power Optech’s work, as there are
issues of fact as to Power Optech’s negligence.

We have considered the parties’ remaining contentions and
find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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425 The People of the State of New York, Ind. 4072/12
Respondent,

-against-

Phillip Johnson,
Defendant-Appellant.

Richard M. Greenberg, Office of the Appellate Defender, New York
(Joseph Nursey of counsel) and Jones Day, New York (Jie Gao of
counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Laura Higgins
of counsel), for respondent.

Judgment, Supreme Court, New York County (Melissa Jackson,
J.), rendered June 10, 2013, convicting defendant, after a jury
trial, of robbery in the second degree, and sentencing him, as a
second felony offender, to a term of seven years, unanimously
affirmed.

The court properly denied defendant’s request to charge
petit larceny as a lesser included offense, since there was no
reasonable view of the evidence, viewed most favorably to
defendant, that he took property without the use of force. The
jury would have had no basis for finding that defendant’s taking
of some of the victim’s property was a nonforcible larceny,
separate from defendant’s undisputed use of force in an

unsuccessful attempt to take the victim’s laptop during the same
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attack.

Since defendant’s proposed responses to a note from the
deliberating jury (i.e., a one-word answer or, alternatively, a
verbatim reading of the pertinent portion of the original charge)
were completely different from the position he takes on appeal,
defendant has not preserved his claim that the court’s response
provided inadequate guidance (see e.g. People v Green, 134 AD3d
501 [1lst Dept 2015]), and we decline to review it in the interest
of justice. As an alternative holding, we find that the court
responded meaningfully to the jury’s question by accurately re-
explaining the elements of robbery (see People v Almodovar, 62
NY2d 126, 131 [1984]; People v Malloy, 55 NY2d 296, 301 [1982],
cert denied 459 US 847 [1982]).

THIS CONSTITUTES THE DECISION AND ORDER
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426- Index 810052/11
427 Marie Holdings, Inc.,
Plaintiff-Respondent,

-against-

Biclyn Corp., et al.,
Defendants-Appellants,

Environmental Control Board,
et al.,
Defendants.

Thomas Torto, New York, for appellants.

Quatela, Hargraves & Chimeri PLLC, Hauppauge (Scott J. Kreppein
of counsel), for respondent.

Order, Supreme Court, New York County (Doris Ling-Cohan,
J.), entered October 9, 2014, which granted plaintiff’s motion
for summary judgment, unanimously affirmed, without costs.
Appeal from order, same court and Justice, entered June 25, 2015,
referring the matter to a referee to compute the amount owed
plaintiff, unanimously dismissed, without costs, as abandoned.

Given the lack of full documentation at the time of
plaintiff’s first summary judgment motion, which was made pre-
discovery, it was not error for the IAS court to consider a
second summary judgment motion on a full record after discovery
(see Varsity Tr. v Board of Educ. of City of N.Y., 300 AD2d 38,

39 [1st Dept 2002]). With regard to the merits, defendants’
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attempts to alter the terms of the parties’ written agreements
were properly rejected under application of the parol evidence
rule (see Schron v Troutman Sanders LLP, 20 NY3d 430, 436
[2013]). There was no issue of fact as to plaintiff’s
disbursement of the remainder of the loan proceeds, where
defendants undisputedly failed to comply with the requirements of
advances under the building loan agreement (Rhinebeck Assoc. v
Marine Midland Bank, 235 AD2d 308, 308 [lst Dept 1997], 1v denied
89 NY2d 817 [1997]). Nor did the separate restrictions on
advances of the Holdback Agreement render the restrictions in the
building loan agreement a nullity (see Ruttenberg v Davidge Data
Sys. Corp., 215 AD2d 191, 196 [1lst Dept 1995]). Finally, the
loan was not usurious, in light of the fact that, once the
“points” (broker’s and lender’s fees) paid to plaintiff were
reduced by the broker’s share of those points, the effective rate
of interest was under 25%.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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428 The People of the State of New York, Ind. 1691/10
Respondent,

-against-

Roberto Vanwhervin,
Defendant-Appellant.

Richard M. Greenberg, Office of the Appellate Defender, New York
(Thomas M. Nosewicz of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Jared Wolkowitz
of counsel), for respondent.

Judgment, Supreme Court, New York County (Eduardo Padro,
J.), rendered February 27, 2013, convicting defendant, upon his
plea of guilty, of criminal sale of a controlled substance in the
third degree, and sentencing him, as a second felony drug
offender previously convicted of a violent felony, to a term of
eight years, unanimously modified, as a matter of discretion in
the interest of justice, to the extent of reducing the prison

term to six years, and otherwise affirmed.
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We find the sentence excessive to the extent indicated.
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432 Emmet Austin, etc., et al., Index 653921/13
Plaintiffs-Appellants,

-against-

Jonathan Gould, et al.,
Defendants—-Respondents.

Law Offices of Edward J. Boyle, Manhasset (Edward J. Boyle of
counsel), for appellants.

Westerman Ball Ederer Miller Zucker & Sharfstein, LLP, Uniondale
(Christopher A. Gorman of counsel), for respondents.

Order, Supreme Court, New York County (Melvin L. Schweitzer,
J.), entered July 11, 2014, which, to the extent appealed from as
limited by the briefs, granted defendants’ motion to dismiss the
second, fourth, fifth, sixth, seventh, and eighth causes of
action and the parts of the first and third causes of action that
are based on unpaid acquisition and equity management fees,
unanimously affirmed, with costs.

In this individual and derivative action commenced by a
minority investor in plaintiff real estate management entities
against the member manager of defendant entities, plaintiffs
allege, among other things, that defendants failed to distribute
their earned shares of acquisition and management fees.

The cause of action for breach of fiduciary duty is not,

contrary to the motion court’s conclusion, subject to dismissal
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as duplicative of the non-viable breach of contract cause of
action (see Walnut Hous. Assoc. L.P. v MCAP Walnut Hous. LLC,
AD3d , 2016 NY Slip Op 00617 [1lst Dept 2016]; cf. Ellington v
Sony/ATV Music Publ. LLC, 85 AD3d 438 [lst Dept 2011]). However,
it seeks monetary relief, and therefore was correctly held
untimely under the three-year limitations period (see Kaufman v
Cohen, 307 AD2d 113, 118 [1lst Dept 2003]). The acquisition fee
claims accrued “upon acquisition” of the properties purchased,
when plaintiffs could enforce their rights to payment, and the
management fee claims accrued each quarter when payable; under
the circumstances, plaintiffs’ contention that these were
recurring obligations requiring periodic payments (see e.g.
Knobel v Shaw, 90 AD3d 493 [1st Dept 2011]) is irrelevant.

The cause of action for breach of contract, based on the
allegation that defendants failed to make certain payments to the
plaintiff entities as required by unspecified agreements, was
correctly dismissed in its entirety for failure to identify the
specific agreements allegedly breached (see New York City Educ.
Constr. Fund v Verizon N.Y. Inc., 114 AD3d 529, 531 [1lst Dept
20141). The cause of action for breach of the implied covenant
of good faith, to the extent it seeks to recover the fees, is
also insufficiently pleaded, since a claim for breach of the

implied covenant of good faith is essentially a contract claim
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and may not be used as a substitute for a non-viable contract
cause of action (see Smile Train, Inc. v Ferris Consulting Corp.,
117 AD3d 629 [1lst Dept 2014]). Moreover, the claim is untimely
(see McCormick v Favreau, 82 AD3d 1537, 1540 [3rd Dept 2011], 1v
denied 17 NY3d 712 [2011]).

We have considered plaintiffs’ other contentions, which fail
to specifically address the remaining, correctly dismissed causes
of action, and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
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433 The People of the State of New York, Ind. 3267/12
Respondent,

-against-

Joseth Gioffre,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Joanne
Legano Ross of counsel), for appellant.

Judgment, Supreme Court, New York County (Charles H.
Solomon, J.), rendered March 4, 2014, unanimously affirmed.

Application by defendant's counsel to withdraw as counsel is
granted (see Anders v California, 386 US 738 [1967]; People v
Saunders, 52 AD2d 833 [1lst Dept 1976]). We have reviewed this
record and agree with defendant's assigned counsel that there are
no non-frivolous points which could be raised on this appeal.

Pursuant to Criminal Procedure Law § 460.20, defendant may
apply for leave to appeal to the Court of Appeals by making
application to the Chief Judge of that Court and by submitting
such application to the Clerk of that Court or to a Justice of
the Appellate Division of the Supreme Court of this Department on
reasonable notice to the respondent within thirty (30) days after

service of a copy of this order.
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Denial of the application for permission to appeal by the
judge or justice first applied to is final and no new application
may thereafter be made to any other judge or justice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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434 In re Fain Kolinsky, Index 103897/12
also known as Fain Clark,
Petitioner-Appellant,

-against-

Darryl C. Towns, etc.,
Respondent-Respondent,

NYC 107, LLC,
Respondent/Landlord-Respondent.

Fishman & Mallon, LLP, New York (James B. Fishman of counsel),
for appellant.

Gary R. Connor, NYS Division of Housing and Community Renewal,
New York (Patrice Huss of counsel), for New York State Division
of Housing and Community Renewal, respondent.

Green & Cohen P.C., New York (Dina Cohen of counsel), for NYC
107, LLC, respondent.

Judgment, Supreme Court, New York County (Barbara Jaffe,
J.), entered November 17, 2014, which, to the extent appealed
from, denied the petition seeking to annul respondent New York
State Division of Housing and Community Renewal’s (DHCR)
determination, dated August 1, 2012, upholding a district rent
administrator’s finding that respondent NYC 107, LLC (owner) 1is
entitled to an individual apartment improvement (IAI) rent
increase, and dismissed the proceeding brought pursuant to CPLR
article 78, unanimously affirmed, without costs.

DHCR’s determination is supported by a rational basis and is
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not arbitrary and capricious (see generally Flacke v Onondaga
Landfill Sys., 69 NY2d 355, 363 [1987]). DHCR’s finding that the
invoice, checks, and worksheet submitted by the owner provided
adequate documentary support for the claimed IAI costs is
entitled to judicial deference (see Matter of Hanjorgiris v
Lynch, 298 AD2d 251 [1lst Dept 2002]). Petitioner’s challenge to
the owner’s submissions, based solely on her own statements, are
insufficient to warrant a contrary finding (id.).

We have considered petitioner’s remaining contentions and
find them unavailing.
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435 The People of the State of New Index 100194/15
York ex rel. DeVar Hurd,
Petitioner-Appellant,

-against-

Warden, etc.,
Respondent-Respondent.

DeVar Hurd, appellant pro se.

Cyrus R. Vance, Jr., District Attorney, New York (Grace Vee of
counsel), for respondent.

Appeal from judgment (denominated an order), Supreme Court,
New York County (Larry R.C. Stephen, J.), entered April 15, 2015,
denying the petition for a writ of habeas corpus and dismissing
the proceeding brought pursuant to CPLR article 70, unanimously
dismissed, without costs, as moot.

This appeal from the denial of the petition challenging the
legality of petitioner’s pretrial detention is moot, since he is

currently incarcerated as the result of his conviction and
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sentencing (see People ex rel Macgiollabhui v Schriro, 123 AD3d
633 [1lst Dept 2014]), and no exception to the mootness doctrine
applies (see Matter of Hearst Corp. v Clyne, 50 NY2d 707, 714

[19807) .
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436N Gil-Soo Cha, et al., Index 300410/14
Plaintiffs-Appellants,

-against-

Ida S. David,
Defendant-Respondent,

Gabrielle R. Ragone, et al.,
Defendants.

Sim & Record, LLP, Bayside (Sang J. Sim of counsel), for
appellants.

Russo, Apoznanski & Tambasco, Melville (Susan J. Mitola of
counsel), for respondent.

Order, Supreme Court, Bronx County (Kenneth L. Thompson,
Jr., J.), entered January 9, 2015, which, in this action for
personal injuries sustained in a motor vehicle accident, denied
plaintiffs’ motion for a default judgment as against defendant
Ida S. David, unanimously affirmed, without costs.

The court exercised its discretion in a provident manner in
denying plaintiffs’ motion for a default judgment against
defendant David. Plaintiffs failed to establish by a
preponderance evidence that the alleged service upon defendant
was effected at her dwelling place or place of abode (see Persaud
v Teaneck Nursing Ctr., 290 AD2d 350 [1lst Dept 2002]). Thus, on

plaintiff’s motion, the burden never shifted to defendant, who
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asserted a defense of lack of personal jurisdiction in her
answer, which she had served upon plaintiffs prior to plaintiffs’
service of the instant motion. Furthermore, there is no
indication that plaintiffs were prejudiced by the delay in
obtaining service of defendant’s answer (see Jorge v Colon, 134
AD3d 480 [lst Dept 2015]).
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437 The People of the State of New York, Ind. 859/12
Respondent,

-against-

William Green,
Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York
(Abigail Everett of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Deborah Morse
of counsel), for respondent.

Order, Supreme Court, New York County (Bonnie G. Wittner,
J.), entered on or about September 8, 2014, which adjudicated
defendant a level three sexually violent offender pursuant to the
Sex Offender Registration Act) (Correction Law art 6-C),
unanimously affirmed, without costs.

The court properly assessed points under the risk factors
for forcible compulsion, number of victims, and age of victim.
The record establishes defendant’s actual use of force during the
underlying sex crime, as well as his use of both express and
implied threats of force. The evidence also supports the
conclusion that the child who was present during the incident was
a victim of defendant’s sexual offense within the meaning of the
guidelines, and thus qualified as both a second victim and as a

child victim.
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The court properly exercised its discretion when it declined
to grant a downward departure (see People v Gillotti, 23 NY3d 841
[2014]). There were no mitigating factors that were not
adequately taken into account by the guidelines or outweighed by
aggravating factors including defendant’s criminal history and
prison disciplinary record.
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438 Barrett C. Downey, Index 22829/14E
Plaintiff-Appellant,

-against-

Anne Marie K. Mazzioli,
Defendant,

Orfelina D. Jorge, et al.,
Defendants—-Respondents.

Reardon & Sclafani, P.C., Tarrytown (Michael V. Sclafani of
counsel), for appellant.

Russo, Apoznanski & Tambasco, Melville (Gerard Ferrara of
counsel), for respondents.

Order, Supreme Court, Bronx County (Sharon A.M. Aarons, J.),
entered February 13, 2015, which, insofar as appealed from as
limited by the briefs, denied plaintiff’s motion for partial
summary judgment on the issue of liability as against defendants
Orfelina D. Jorge and Julio C. Jorge (collectively Jorge),
unanimously reversed, on the law, without costs, and the motion
granted.

Plaintiff made a prima facie showing of entitlement to
judgment as a matter of law on the issue of Jorge’s liability, by
submitting his affidavit averring that Jorge’s vehicle struck the
vehicle owned and operated by defendant Mazzioli in the rear,

while plaintiff was a passenger in Mazzioli’s vehicle (see Asante
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v Williams, 227 AD2d 123 [1lst Dept 1996]). The potential issue
of apportionment of fault as between Jorge and Mazzioli does not
restrict plaintiff’s right to partial summary judgment on the
issue of liability as against the former (see Davis v Turner, 132
AD3d 603 [1lst Dept 2015]; Couillard v Shaw Envtl. &
Infrastructure Eng’g of N.Y., P.C., 125 AD3d 509 [1lst Dept
2015]). The court properly rejected Jorge’s contention that
plaintiff’s motion was premature, since “[t]he mere hope that
evidence sufficient to defeat a motion for summary judgment may
be uncovered during the discovery process is insufficient to deny
such a motion” (Davis at 603). Nor does defendant Jorge’s
attorney’s affirmation satisfy defendant’s burden of establishing
a nonnegligent explanation for the rear-end collision.
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439-
440 In re Michael P., Jr.,

A Child Under the Age
of Eighteen Years, etc.,

Orthensia H.,
Respondent-Appellant,

-against-

Administration for Children’s Services,
Petitioner-Respondent.

Neal D. Futerfas, White Plains, for appellant.

Zachary W. Carter, Corporation Counsel, New York (Jane L. Gordon
of counsel) and Kelley Drye & Warren LLP, New York (Malavika Rao
of counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Diane Pazar
of counsel), attorney for the child.

Order of disposition, Family Court, New York County (Stewart

H. Weinstein, J.), entered on or about July 30, 2014, to the
extent it brings up for review an order, same court and Judge,
rendered July 16, 2014, determining, after a hearing, that the
mother had neglected the subject child based upon her failure to
provide proper supervision and guardianship due to her mental
illness, which actually impaired her ability to care for the
child, unanimously affirmed, without costs. Appeal from fact-

finding order, same court and Judge, entered on or about July 16,
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2014, which found that respondent father had neglected the
subject child unanimously dismissed, without costs, as subsumed
in the appeal from the order of disposition.

The court properly determined that petitioner proved by a
preponderance of the evidence that the mother had neglected the
child by reason of her untreated mental illness and failure to
provide adequate supervision and guardianship, which created a
“substantial probability” that the child would be placed at
“imminent risk of harm” if placed in her care (Matter of
Cerenithy Ecksthine B. [Christian B.], 92 AD3d 417, 417 [lst Dept
2012]1; see Matter of Devin M. [Margaret W.], 119 AD3d 435, 436
[1st Dept 2014]; Matter of Immanuel C.-S. [Debra C.], 104 AD3d
615 [1lst Dept 2013]). The hospital records and caseworkers’
testimony indicate that the mother suffers from paranoid
delusions, evidenced by her belief that her neighbors were
talking about her and harassing her, and that she is friends with
an international pop star. That evidence also demonstrated that,
although the child’s teeth were visibly decayed, the mother
failed to seek dental care for him, demonstrating her failure to
provide him with basic dental care (id.).

“Contrary to the mother’s contention, expert testimony
regarding how her mental illness affected her ability to care for

the child[] was not required” (Matter of Jonathan S. [Ismelda

86



S.J], 79 AD3d 539, 539 [lst Dept 2010]). Further, the mother’s
failure to testify at the fact-finding hearing entitled the court
to draw the strongest inference against her that the evidence
permitted, which the mother acknowledges (Matter of Kazmir K., 63

AD3d 522 [1lst Dept 2009]).
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441 Ana Martorell, Index 107479/11
Plaintiff-Respondent,

-against-

Antonio Ortiz, et al.,
Defendants—-Appellants.

Russo, Apoznanski & Tambasco, Melville (Gerard Ferrara of
counsel), for appellants.

Law Offices of Bryan Barenbaum, Brooklyn (Huy M. Le of counsel),
for respondent.

Order, Supreme Court, New York County (Arlene P. Bluth, J.),
entered October 30, 2014, which denied defendants’ motion for
summary judgment dismissing the complaint, unanimously affirmed,
without costs.

Summary judgment was properly denied in this action where
plaintiff pedestrian was injured when she was struck by a vehicle
that left the scene of the accident. A police report noted that
an unidentified witness had reported that the vehicle that struck
plaintiff was a “suburban”-type vehicle with the same license
plate number as the vehicle that was registered to defendant
Antonio Ortiz. For purposes of this motion, such information
regarding the license plate number is within the present sense
impression exception to the hearsay rule and raises a triable

issue of fact as to defendants’ involvement with the accident.
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The hearsay was sufficiently corroborated by defendant Mario
Ortiz’s deposition testimony that he drove Antonio’s wvehicle
through the subject intersection near the time of the accident
(see Jara v Salinas-Ramirez, 65 AD3d 933 [lst Dept 2009];
Steinhaus v American Home Prods. Corp., 18 AD3d 312 [lst Dept
20057)

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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442 Quarey H., an Infant Under Index 17870/07
the Age of Fourteen Years,
by His Mother and Natural
Guardian Raven H.,
Plaintiff-Appellant,

-against-

Graham Windham,
Defendant-Respondent,

Yvonne Dixon, et al.,
Defendants.

Pollack, Pollack, Isaac & DeCicco, LLP, New York (Beth S. Gereg
of counsel), for appellant.

Lewis Brisbois Bisgaard & Smith, LLP, New York (Nicholas P.
Hurzeler of counsel), for respondent.

Order, Supreme Court, Bronx County (Howard H. Sherman, J.),
entered November 22, 2013, which granted defendant Graham
Windham’s motion for summary judgment dismissing the complaint,
unanimously affirmed, without costs.

In order to find defendant liable for injuries to plaintiff
sustained when he was allegedly physically and sexually abused in
two foster homes into which he was placed by defendant, plaintiff
must establish that defendant had “sufficiently specific
knowledge or notice of the dangerous conduct which caused injury;
that is, that the third-party acts could reasonably have been

anticipated” (see Mirand v City of New York, 84 NY2d 44, 49
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[19947]).

The court properly found that defendant sustained its
initial burden of showing the absence of knowledge or notice of
the abuse, and plaintiff conceded that defendant did not know of
the danger in one of the homes. He also did not contest
defendant’s showing that all appropriate procedures and protocols
were followed prior to approving the foster homes. Plaintiff
failed to present evidence sufficient to raise a triable issue of
fact on foreseeability in that he testified that he did not
inform defendant of the abuse until after he was transferred from
the homes where the abuse occurred, and did not dispute that he
was referred by defendant for evaluation for aggressive behavior
prior to the abuse allegations surfacing and the evaluators found
no evidence of abuse while he was in foster care. It was also
undisputed that plaintiff was referred for appropriate treatment,

after the abuse was revealed.
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We have considered plaintiff’s remaining contentions and
find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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443 Guy J. Jacobson, etc., Index 600886/07
Plaintiff-Respondent,

-against-

Steven Croman, et al.,
Defendants—-Appellants,

99-105 Third Avenue Realty, LLC,
Nominal Defendant.

Meister Seelig & Fein LLP, New York (Kevin A. Fritz of counsel),
for appellants.

Herzfeld & Rubin, P.C., New York (Mark A. Weissman of counsel),
for respondent.

Order, Supreme Court, New York County (Eileen Bransten, J.),
entered August 29, 2014, which, insofar as appealed from as
limited by the briefs, denied defendants’ motion for summary
judgment dismissing the first, second, third, fourth, sixth,
seventh, ninth and tenth causes of action, unanimously modified,
on the law, to grant the motion as to the sixth and ninth causes
of action, and otherwise affirmed, without costs.

With respect to the sixth cause of action, alleging
fraudulent inducement, plaintiff does not allege, and the record
does not contain any evidence, that defendant Steven Croman
promised to construct a hotel on the property. The complaint

alleges and plaintiff testified only that Croman “made
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representations and promises” that he “would . . . desire” to
build a hotel. Such statements of future intentions or
expressions of hope are not actionable (see Lincoln Place LLC v
RVP Consulting, Inc., 16 AD3d 123, 124 [1lst Dept 2005]).

The ninth cause of action, seeking a permanent injunction
against construction of a residential apartment building on the
property, is moot. The construction has already been completed,
and plaintiff does not oppose dismissal of this cause of action.

With respect to the remaining causes of action at issue on
this appeal, which were timely and properly asserted, issues of
fact exist as to whether defendants’ alleged conduct in failing
to develop the property breached any fiduciary duties or
contractual obligations and whether any such breaches entitled
plaintiff to refuse to comply with the provision of the operating
agreement allowing defendants to buy out his interest at fair
market value.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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444~ Ind. 984/79
445 The People of the State of New York, 2173/79
Respondent,
-against-

Avon Long,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Adrienne
M. Gantt of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Ellen Stanfield
Friedman of counsel), for respondent.

Order, Supreme Court, New York County (Daniel P. Conviser,
J.), entered October 15, 2013, which adjudicated defendant a
level three sexually violent predicate sex offender pursuant to
the Sex Offender Registration Act (Correction Law art 6-C),
unanimously affirmed, without costs.

The court properly exercised its discretion when it declined
to grant a downward departure (see People v Gillotti, 23 NY3d 841
[2014]). There were no mitigating factors that were not
adequately taken into account by the guidelines, or outweighed by

seriousness of the underlying criminal conduct.
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The record fails to support defendant’s claim that the
hearing court applied an incorrect evidentiary standard in
finding that no departure was warranted.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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446 Martin Associates, Inc., Index 306779/12
Plaintiff-Respondent,

Burlington Insurance Group,
Plaintiff,

-against-

Illinois National Insurance Company,
Defendant-Appellant,

Dormitory Authority of the State
of New York, et al.,
Defendants.

Steinberg & Cavaliere, LLP, White Plains (Robert P. Pagano of
counsel), for appellant.

Neufeld & O’Leary, New York (Michael J. Giusto of counsel), for
respondent.

Order, Supreme Court, Bronx County (John A. Barone, J.),
entered August 7, 2014, which, to the extent appealed from as
limited by the briefs, denied defendant Illinois National
Insurance Company’s motion for summary judgment declaring that it
has no coverage obligation to plaintiff Martin Associates, Inc.
in the underlying personal injury action, unanimously reversed,
on the law, without costs, the motion granted, and it is declared
that Illinois National has no coverage obligation to Martin
Associates in the underlying personal injury action. The Clerk

is directed to enter judgment accordingly.
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The record demonstrates that information disclosed to
Martin’s intermediaries, i.e., its insurance broker and its
attorneys, between October 2006 and March 2011 suggested a
reasonable possibility that the underlying personal injury action
would exceed Martin’s $1 million primary coverage, thereby
triggering Martin’s obligation to notify its excess insurer,
Illinois National (see Illinois Natl. Ins. Co. v Bane One
Acceptance Corp., 2008 WL 5423262, *12 [ND NY 2008]). However,
none of these intermediaries provided notice of the occurrence to
Illinois National (see Chelsea Vil. Assoc. v U.S. Underwriters
Ins. Co., 82 AD3d 617 [1lst Dept 2011]). The information in its
attorneys’ possession is imputed to Martin (Smalls v Reliable
Auto Serv., 205 AD2d 523, 524 [2d Dept 994]). Moreover, Martin
received a copy of the injured party’s notice of claim against
the Dormitory Authority in April 2006 and the summons and
complaint in the personal injury action in August 2006, both of
which it forwarded to its broker; yet it failed to provide notice
to Illinois National or take other steps to insure that Illinois
National received notice. Thus, Martin’s notice to Illinois
National in November 2011 was untimely. Illinois National'’s
disclaimer, issued 26 days after it received Martin’s notice, was
timely as a matter of law (Mayo v Metropolitan Opera Assn., Inc.,

108 AD3d 422, 425 [1st Dept 2013], 1v dismissed 22 NY3d 1125
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[20147) .

Contrary to Martin’s contention, the notice provided to
Illinois National by defendant Dormitory Authority of the State
of New York and by Zurich American Insurance Company on behalf of
defendant Bovis Lend Lease LMB, Inc. was not sufficient to
satisfy Martin’s own notice obligation, since Martin’s interests
were at all times adverse to those of the other insureds (see
City of New York v Investors Ins. Co. of Am., 89 AD3d 489 [1st
Dept 2011]; New York Tel. Co. v Travelers Cas. & Sur. Co. of Am.,
280 AD2d 268 [lst Dept 20017]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK

99
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447 Manhattan Sports Restaurants of Index 654076/13
America, LLC,
Plaintiff-Respondent-Appellant,

-against-

Susanne Lieu,
Defendant-Appellant-Respondent.

Dechert LLP, New York (Kathleen Nicholson Massey of counsel), for
appellant-respondent.

Jaroslawicz & Jaros PLLC, New York (David Tolchin of counsel),
for respondent-appellant.

Order, Supreme Court, New York County (Peter H. Moulton,
J.), entered September 11, 2014, which, to the extent appealed
from as limited by the briefs, denied defendant’s motion to
dismiss the causes of action for tortious interference with
business relations, trespass to land, trespass to chattels,
violation of the New York City Human Rights Law, and fraud, and
granted the motion as to the causes of action for conversion and
violation of Judiciary Law § 487, unanimously affirmed, without
costs.

The complaint states a cause of action for tortious
interference with economic relations by alleging a course of
conduct on defendant’s part that seemed designed to sabotage

plaintiff’s restaurant business, which had come about through a
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sublease with nonparty RCSH, LLC, and that defendant’s alleged
conduct was a significant factor in plaintiff’s decision to
terminate the sublease (see e.g. Amaranth LLC v J.P. Morgan Chase
& Co., 71 AD3d 40, 47 [1st Dept 2009], 1v dismissed in part,
denied in part 14 NY3d 736 [2010]).

The complaint states causes of action for trespass to land
and trespass to chattels, arising, in part, from defendant’s
conduct in preventing plaintiff from moving out of the premises,
since that led to the spoiling of certain perishable items (see
“J. Doe No. 1”7 v CBS Broadcasting Inc., 24 AD3d 215 [lst Dept
2005]). However, these allegations do not state a conversion
claim since it is not alleged that defendant exercised dominion
and control over the perishables (see Colavito v New York Organ
Donor Network, Inc., 8 NY3d 43, 49-50 [2006]).

The fraud claim was pleaded with sufficient particularity,
alleging, in part, that defendant created fraudulent water
invoices, which plaintiff paid, at least in part (see IDT Corp. Vv
Morgan Stanley Dean Witter & Co., 63 AD3d 583, 586 [lst Dept
2009]; CPLR 3016([b]).

Defendant’s alleged statement that she did not want “ghetto
people from the Bronx” congregating in a sports bar in the
building is sufficient to support a claim for violation of New

York City Human Rights Law, as is her alleged prohibition against
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black employees taking breaks outside the premises (see
Administrative Code of City of NY § 8-107[5][b][2]).

The Judiciary Law § 487 claim was correctly dismissed since,
although defendant is an attorney, her affidavits were those of a
fact witness, not counsel (see e.g. Oakes v Muka, 56 AD3d 1057,
1058 [3d Dept 20087) .

We have considered the parties’ remaining arguments for
affirmative relief and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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448 The People of the State of New York, Ind. 3725/12
Respondent,

-against-

Temika Tucker,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Eve
Kessler of counsel), for appellant.

Robert T. Johnson, District Attorney, Bronx (Paul Hershan of
counsel), for respondent.

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, Bronx County
(Denis J. Boyle, J.), rendered April 12, 2013,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding
the sentence not excessive,

It is unanimously ordered that the judgment so appealed from

be and the same is hereby affirmed.

ENTERED: MARCH 8, 2016

L SlA

DEPUTY CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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449- Index 100061/11
450~ 590536/12E
451~ 595028/14
452 The Board of Managers of the A Building
Condominium, et al.,
Plaintiffs,
-against-

13th & 14th Street Realty LLC, et al.,
Defendants,

Crystal Curtain Wall System Corp., et al.,
Defendants-Appellants.

13th & 14th Street Realty LLC, et al.,
Third-Party Plaintiffs,

Crystal Curtain Wall System Corp., et al.,
Third-Party Plaintiffs-Appellants,

-against-

Hudson Meridian Construction Group,
Third-Party Defendant-Appellant,

Tingwall, Inc., et al.,
Third-Party Defendants.

Hudson Meridian Construction Group LLC,
Second Third-Party Plaintiff-Appellant,

-against-

Demar Plumbing Corp., et al.,
Second Third-Party Defendants.
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Hudson Meridian Construction Group,
Third Third-Party Plaintiff-Appellant,

-against-

Structural Group, Inc., et al.,
Third Third-Party Defendants,

Marino Gerazounis & Jaffe Associates Inc., et al.,
Third Third-Party Defendants-Respondents.

Goldberg Segalla LLP, Garden City (Brendan T. Fitzpatrick of
counsel), for Crystal Curtain Wall System Corp. and Crystal
Window and Door Systems, Ltd., appellants.

Marshall Dennehey Warner Coleman & Goggin, P.C., New York (James
Freire of counsel), for Hudson Meridian Construction Group LLC,
sued herein as Hudson Meridian Construction Group, appellant.

Milber Makris Plousadis & Seiden, LLP, White Plains (Leonardo
D’Alessandro of counsel), for Gordon H. Smith Corporation,
respondent.

Zetlin & DeChiara LLP, New York (James H. Rowland of counsel),
for MG Engineering, P.C., sued herein as Marino Gerazounis &
Jaffe Associates Inc., respondent.

Donovan Hatem LLP, New York (Scott K. Winikow of counsel), for
Langan Engineering and Environmental Services, Inc. and GZA
Geoenvironmental Inc., respondents.

Babchik & Young LLP, White Plains (Matthew C. Mann of counsel),
for Gilsanz Murray Steficek, LLP, respondent.

Orders, Supreme Court, New York County (Barbara Jaffe, J.),
entered December 22, 2014 and December 26, 2014, which, insofar
as appealed from as limited by the briefs, granted third
third-party defendants Gilsanz Murray Steficek, LLP’'s (Gilsanz),

Marino Gerazounis & Jaffe Associates Inc.’s (Marino), and Langan
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Engineering and Environmental Services, Inc. (Langan) and GZA
GeoEnvironmental Inc.’s (GZA) motions to dismiss the claims of
third third-party plaintiff Hudson Meridian Construction Group
LLC, for contribution against them, unanimously affirmed. Order,
same court and Justice, entered December 22, 2014, which, insofar
as appealed from as limited by the briefs, granted third
third-party defendant Gordon H. Smith Corporation’s (Gordon)
motion to dismiss Hudson’s third third-party claim for
contribution against it, and granted Gordon’s motion to dismiss
defendants/third-party plaintiffs Crystal Curtain Wall System
Corp. and Crystal Window and Door Systems, Ltd.’s (collectively,
Crystal) cross claim for contribution against it, unanimously
affirmed, with costs.

The motion court correctly dismissed Hudson’s contribution
claims against Gilsanz, Marino, Langan, GZA, and Gordon
(collectively, respondents), and Crystal’s cross claim for
contribution against Gordon. Those claims are barred, because
plaintiffs’ complaint seeks to recover only economic losses
resulting from breach of contract (see Board of Educ. of Hudson
City School Dist. v Sargent, Webster, Crenshaw & Folley, 71 NY2d
21, 26-29 [1987]; Trump Vil. Section 3 v New York State Hous.
Fin. Agency, 307 AD2d 891, 897 [lst Dept 2003], Iv denied 1 NY3d

504 [2003]; Rockefeller Univ. v Tishman Constr. Corp. of N.Y.,
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232 AD2d 155, 155-156 [1lst Dept 1996], 1v denied 89 NY2d 811
[1997]) .

Because Hudson had successfully argued on its prior summary
judgment motion that plaintiffs are seeking only economic losses
arising from a breach of contract, it may not now take the
inconsistent position that plaintiffs are seeking other damages
as well (see D & L Holdings v Goldman Co., 287 AD2d 65, 71 [1lst
Dept 2001], 1v denied 97 NY2d 611 [2002]). In any event,
Hudson’s current argument is unavailing. Plaintiffs’ allegations
that respondents negligently performed their work sound in breach
of contract (see Clark-Fitzpatrick, Inc. v Long Is. R.R Co., 70
NY2d 382, 389-390 [1987]; Board of Mgrs. of Soho N. 267 W. 124th
St. Condominium v Nw 124 LLC, 116 AD3d 506, 507 [lst Dept 2014]).

Hudson’s argument that respondents are liable in tort
because the negligent performance of their duties launched a
force or instrument of harm by creating or exacerbating a
dangerous condition is unavailing, as Hudson failed to
demonstrate the existence of a “dangerous condition” that caused
plaintiffs’ alleged injuries (see generally Espinal v Melville
Snow Contrs., 98 NY2d 136, 141-142 [2002]). Further,
respondents’ alleged failure to properly perform their
contractual duties does not amount to the creation or

exacerbation of a hazardous condition (see id.; All Am. Moving &
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Stor., Inc. v Andrews, 96 AD3d 674, 675 [lst Dept 2012]). For
the same reasons, Crystal’s argument that Gordon’s work caused or
exacerbated a “dangerous condition” is unavailing.

To the extent Crystal argues that it is entitled to
contribution on a negligent misrepresentation theory, it never
asserted such a cross claim. In any event, its claims of
negligence, professional malpractice, and negligent
misrepresentation all sound in breach of contract (see Board of
Mgrs. of Soho N. 267 W. 124th St. Condominium, 116 AD3d at 507;
Children’s Corner Learning Ctr. v A. Miranda Contr. Corp., 64
AD3d 318, 323-324 [1lst Dept 2009]).

We have considered the appealing parties’ remaining
contentions and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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453 Rosangely Roldan, Index 300511/12
Plaintiff-Appellant,

-against-

Victor Conti, et al.,
Defendants—-Respondents.

Law Offices of Eric H. Green & Associates, New York (Hiram
Anthony Raldiris of counsel), for appellant.

Baker, McEvoy, Morrissey & Moskovits, P.C., Brooklyn (Colin F.
Morrissey of counsel), for respondents.

Order, Supreme Court, Bronx County (Ben R. Barbato, J.),
entered October 3, 2014, which, insofar as appealed from as
limited by the briefs, granted defendants’ motion for summary
judgment dismissing plaintiff’s claims of a serious injury to her
lumbar spine, unanimously modified, on the law, to deny the
motion with respect to plaintiff’s claims of a permanent
consequential or significant limitation of use of her lumbar
spine, and otherwise affirmed, without costs.

Defendants made a prima facie showing that plaintiff did not
sustain a permanent consequential or signification limitation of
use of her lumbar spine as a result of the accident at issue, by
submitting the affirmed report of a neurologist who found full
range of motion and normal function of the spine, as well as the

report of a radiologist who attributed plaintiff’s disc
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herniations to a chronic, preexisting condition (see Alvarez v
NYLL Mgt. Ltd., 120 AD3d 1043, 1044 [lst Dept 2014], affd 24 NY3d
1191 [20157).

In opposition, plaintiff raised a triable issue of fact by
submitting the affirmation of her treating physician, who found
contemporaneous objective evidence of injury and persisting
limitations in range of motion that were not insignificant as a
matter of law, and explained her basis for concluding that
plaintiff’s lumbar disc herniations were caused by the accident
(see Young Kyu Kim v Gomez, 105 AD3d 415, 415 [1lst Dept 2013]).
Plaintiff’s treating physician also provided an explanation for
plaintiff’s gap in treatment sufficient to raise an issue of fact
(id.) .

Plaintiff’s deposition testimony that she was not confined
to bed and home after the accident, and that she did not miss any
school, defeats her 90/180-day claim (see Frias v Son Tien Liu,
107 AD3d 589, 590 [1lst Dept 2013]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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454 The People of the State of New York, Ind. 4808/13
Respondent,

-against-

Salah Kebbati,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Joanne
Legano Ross of counsel), for appellant.

Judgment, Supreme Court, New York County (Gregory Carro,
J.), rendered March 26, 2014, unanimously affirmed.

Application by defendant's counsel to withdraw as counsel is
granted (see Anders v California, 386 US 738 [1967]; People v
Saunders, 52 AD2d 833 [1lst Dept 1976]). We have reviewed this
record and agree with defendant's assigned counsel that there are
no non-frivolous points which could be raised on this appeal.

Pursuant to Criminal Procedure Law § 460.20, defendant may
apply for leave to appeal to the Court of Appeals by making
application to the Chief Judge of that Court and by submitting
such application to the Clerk of that Court or to a Justice of
the Appellate Division of the Supreme Court of this Department on
reasonable notice to the respondent within thirty (30) days after

service of a copy of this order.
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Denial of the application for permission to appeal by the
judge or justice first applied to is final and no new application
may thereafter be made to any other judge or justice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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458 Yajaira Gil, Index 304650/12
Plaintiff-Appellant,

-against-

M. Sopher & Company, LLC.,
Defendant-Respondent.

Nicole R. Kilburg, New York, for appellant.

Daniel J. Sweeney & Associates, PLLC, White Plains (Brian M.
Hussey of counsel), for respondent.

Appeal from order, Supreme Court, Bronx County (Wilma
Guzman, J.), entered October 7, 2014, which granted defendant’s
motion for summary judgment, deemed appeal from judgment, same
court and Justice, entered November 3, 2014, dismissing the
complaint (CPLR 5520([c]), and, so considered, Jjudgment
unanimously reversed, on the law, without costs, the complaint
reinstated, and defendant’s motion denied.

Plaintiff’s bill of particulars and deposition testimony and
her husband’s affidavit raise an issue of fact as to whether
defendant was contractually obligated to make repairs and/or
maintain the premises or had a contractual right to reenter,
inspect and make needed repairs at the tenant’s expense (see
Johnson v Urena Serv. Ctr., 227 AD2d 325 [lst Dept 1996], 1v

denied 88 NY2d 814 [1996]). There is evidence that in a prior
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commercial rent proceeding in Civil Court, that court determined
there were several structural problems in the premises where
plaintiff fell, among them an unstable stairwell. There is
sufficient evidence to also raise an issue of fact whether or not
the structural damage alleged (unstable basement stairs) was a
significant factor in how the accident happened, regardless of
whether or not the stairs in the leased premises at issue fall
within Administrative Code of the City of New York § 27-375(f).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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459- Ind. 5658/09
460 The People of the State of New York
Respondent,
-against-

Kendall Davis,
Defendant-Appellant.

Seymour W. James, Jr., The Legal Aid Society, New York (Laura
Boyd of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Jessica Olive
of counsel), for respondent.

Order, Supreme Court, New York County (Richard D.
Carruthers, J.), entered on or about January 22, 2014, which
denied defendant’s CPL 440.20 motion to set aside his sentence,
unanimously reversed, on the law, defendant’s second felony
offender adjudication vacated and the sentence reduced to a term
of 1 to 3 years. Appeal from judgment (same court and Justice),
rendered May 11, 2011, convicting defendant, upon his plea of
guilty, of grand larceny in the fourth degree, and sentencing
him, as a second felony offender, to a term of 1» to 3 years,
dismissed as subsumed in the appeal from the order.

Defendant’s prior conviction in Connecticut for sexual
assault in the first degree cannot be considered a predicate

felony offense in New York, because Connecticut General Statutes
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Annotated (CGSA) § 53a-70(a) (1) is broader than its New York
counterparts, Penal Law §§ 130.35(1), 130.50(1), and 130.65(1).
The New York statutes prohibit wvarious sexual acts by forcible
compulsion, which is defined (among other things) as the use of a
threat “which places a person in fear of immediate death or
physical injury [to someone] or in fear that [someone] will
immediately be kidnapped” (Penal Law § 130.00[8]; see People v
Thompson, 72 NY2d 410 [1988]). In contrast, CGSA § 53a-70(a) (1)
does not contain any requirement that a threat issued to compel
sexual intercourse must threaten immediate harm. Accordingly,
the Connecticut statute is necessarily broader than its New York
counterparts, and may not serve as a predicate offense (see
People v Muniz, 74 NY2d 464, 467-468 [1989]).

In addition, since CGSA § 53a-70(a) (1) is a general intent
statute (State v Rothenberg, 195 Conn 253, 258 n4, 487 A2d 545,
549 n4 [1985]), “the prosecution need not establish that the
accused intended the precise harm or precise result which
resulted from his acts” (State v Fagan, 280 Conn 69, 77, 905 A2d
1101, 1108 [2006], cert denied 549 US 1269 [2007]). Accordingly,
a conviction under the statute is warranted even if a rape
committed by a person other than the defendant is the unintended
result of the defendant’s use or threatened use of force (see

State v Warren, 14 Conn Appellant 688, 692-694, 544 A2d 209, 212-
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213 [1988], cert denied 209 Conn 805, 548 A2d 442 [1988], cert
denied 488 US 1030 [1989]). In contrast, New York law requires
that in order to establish accessorial liability the People must
establish that a defendant, acting with the mental culpability
required for the commission of the crime at issue, either
solicited, requested, commanded, importuned, or intentionally
aided another in committing the crime (Penal Law § 20.00).
Accordingly, the Connecticut statute is broader than its New York
counterparts in this regard as well.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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462N- Index 650803/14
462NA~-
462NB JFURTI, LLC, et al.,

Plaintiffs-Appellants,

-against-

Eli Verschleiser, et al.,
Defendants—-Respondents.

Daniel C. Edelman, New York, for appellants.

Reed Smith LLP, New York (Steven Cooper of counsel), for
respondents.

Appeal from orders, Supreme Court, New York County (Eileen
Bransten, J.), entered on or about November 3, 2014, to the
extent they granted defendants’ motion to strike and suppress
certain confidential data obtained by plaintiffs from a nonparty
and to quash plaintiffs’ nonparty subpoenas, and denied
plaintiffs’ motions to compel discovery sought in connection with
their application for a preliminary injunction, unanimously
dismissed, without costs, as moot.

The court supervising discovery stated repeatedly, both at
oral argument on the relevant motions and at prior conferences,
that the discovery rulings embodied in the orders now appealed
from related to the preliminary injunction hearing only, not to

the plenary action. The application for a preliminary injunction
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has been withdrawn. Therefore, the appeal from these orders is
moot (see Matter of Hearst Corp. v Clyne, 50 NY2d 707 [1980]; see
also Fair Price Med. Supply Corp. v ELRAC Inc., 13 Misc 3d 33
[Appellant Term, 2d Dept 2006]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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RICHTER, J.

This action involves a family dispute between plaintiff
Peter Castellotti and his sister, defendant Lisa Free.! Before
her death, the parties’ late mother, Madeline Castellotti,
removed Peter from her will, leaving Lisa as sole beneficiary.
Madeline made this change because Peter was going through a
divorce, and Madeline wanted to prevent Peter’s then-wife from
benefiting from any of Madeline’s assets. At about the same
time, Peter and Lisa allegedly entered into an oral agreement
whereby Lisa agreed, inter alia, to give Peter half of the
inheritance when his divorce became final, in return for Peter’s
paying Madeline’s estate taxes. After Peter paid the taxes, Lisa
allegedly reneged on the deal, and this action ensued. We
conclude that the complaint states viable claims for both
promissory estoppel and unjust enrichment, even though the
parties’ oral agreement is barred by the statute of frauds.
Further, under the circumstances presented here, Peter’s claims
need not be dismissed on public policy grounds merely because he
entered into the alleged oral agreement for the purpose of
delaying the receipt of assets that he never owned in the first

place.

! The facts set forth are taken from the complaint and are
accepted as true for purposes of this appeal.
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Madeline was the sole shareholder of Whole Pies, Inc., a
business that owns John’s Pizzeria in midtown Manhattan. 1In
February 2003, prior to Madeline’s death, Peter brought a divorce
action against his then-wife, Rea Castellotti. After the divorce
action was commenced, Madeline, who was seriously ill, decided to
change her will to remove Peter as 50% beneficiary and instead
make his sister Lisa the sole beneficiary. Madeline made the
change because she disliked Rea, and wanted to ensure that Rea
would not benefit in the divorce action from any of Madeline’s
assets.

In June 2004, Madeline passed away and, pursuant to her
will, Lisa received all of Madeline’s assets, including 100% of
Whole Pies, 51% of PMPL, LTD (the general partner of a real
estate partnership), Madeline’s residence on Staten Island, and
funds contained in various bank accounts (collectively the
assets). In 2004, both before and again after Madeline’s death,
Peter and Lisa allegedly entered into an oral agreement whereby
Peter agreed to pay Madeline’s estate taxes with his share of
Madeline’s life insurance proceeds. In return, Lisa agreed to
give Peter 50% of the assets upon the finality of his divorce,
and 50% of the income and proceeds generated from the assets
before the divorce was final. Lisa also agreed to name Peter as

sole beneficiary of a life insurance policy valued at no less



than $5 million, and to maintain that policy until the assets
were physically transferred to Peter.

In February 2005, pursuant to the oral agreement, Peter
allegedly paid Madeline’s estate taxes with his share of the life
insurance proceeds. After Peter’s divorce became final in
November 2008, Lisa failed to transfer 50% of the assets to
Peter. Lisa did maintain an account in her name at Wachovia
Bank, to which Peter was given access, and told Peter that she
was depositing his 50% of the net proceeds from Whole Pies into
the account. Lisa, however, did not deposit the agreed-upon 50%,
but only made sporadic deposits; in May 2011, Lisa denied Peter
access to the account. Lisa also procured, at Peter’s expense, a
$5 million insurance policy naming Peter as sole beneficiary.
Lisa maintained this policy from February 2005 until May 2012,
when she refused to sign the renewal documents and let the policy
lapse.

Peter commenced this action, asserting claims against Lisa

for breach of contract, unjust enrichment, breach of fiduciary



duty, an accounting, fraud, breach of the covenant of good faith
and fair dealing, and conversion.? Lisa answered, and asserted
affirmative defenses, including that Peter’s claims were barred
by the statute of frauds. Lisa thereafter moved, pursuant to
CPLR 3211, to dismiss the complaint. In a decision entered July
11, 2014, the motion court granted Lisa’s motion and dismissed
the complaint in its entirety.® This appeal ensued.

The complaint contains two causes of action for breach of
contract. In the first, Peter alleges that although he fully
complied with the oral agreement by paying Madeline’s estate
taxes, Lisa breached the contract by failing to transfer any of
the assets to Peter or provide him with 50% of the income and
proceeds generated from the assets. The second cause of action
alleges that Lisa breached the agreement by failing to renew the
$5 million life insurance policy. The motion court properly

dismissed these claims as barred by the statute of frauds.

2 In June 2013, Peter’s ex-wife Rea moved to intervene in
this action to bring claims against Peter and Lisa for falsely
representing during the divorce action that Peter had no
ownership interest in Whole Pies. The lower court granted Rea’s
motion, but that order was reversed on appeal (118 AD3d 631 [1st
Dept 2014]). This Court concluded that the proper remedy for any
possible fraud committed during the divorce action was to move to
vacate the divorce judgment, and not to collaterally attack that
judgment in this action (118 AD3d at 631-632).

* On August 5, 2014, an amended order was entered correcting
the original order by adding decretal language.
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General Obligations Law § 5-701(a) (9) provides that an agreement
must be in writing if it is “a promise . . . to name a
beneficiary of [a life insurance] policy.” As alleged in the
complaint, the oral agreement here included a promise by Lisa to
name Peter as sole beneficiary of a life insurance policy. Thus,
that provision falls squarely within the statute of frauds,
rendering the entire agreement void (see Apostolos v R.D.T.
Brokerage Corp., 159 AD2d 62, 65 [1lst Dept 1990] [“As a general
rule, if part of an entire contract is void under the Statute of
Frauds, the whole contract is void”]).*

Peter argues that even if the life insurance provision falls
within the statute of frauds, that provision is severable and
does not void the remainder of the agreement. “[W]here an oral
agreement is a severable one, i.e., susceptible of division and
apportionment, having two or more parts not necessarily dependent
upon each other, that part which, if standing alone, 1is not
required to be in writing, may be enforced, provided such
apportionment of the agreement may be accomplished without doing

violence to its terms or making a new contract for the parties”

* There is no merit to Peter’s claim that Lisa failed to
meet her burden to affirmatively disprove the existence of a
written contract. Because the complaint explicitly states that
the parties entered into an oral agreement, there was no need for
Lisa to show that no writing existed.
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(id.) .

Under the oral agreement alleged here, Peter promised to pay
Madeline’s estate taxes and, in exchange, Lisa agreed to give
Peter 50% of the assets upon his divorce being final, and 50% of
the income and proceeds generated by the assets prior to the
finality of the divorce. Lisa also promised to name Peter as the
sole beneficiary on a life insurance policy that would be in
existence up until the date of the physical transfer of the
assets. Thus, the life insurance provision is intertwined with
and dependent on the provision involving transfer of the assets,
and cannot be apportioned without doing violence to the terms of
the agreement (see e.g. Jordache Ltd. v Oved, 40 AD3d 400, 400
[1st Dept 2007]; Whitman Heffernan Rhein & Co. v Griffin Co., 163
AD2d 86, 87 [lst Dept 1990], 1Iv denied 76 NY2d 715 [1990]).
Indeed, in his appellate brief, Peter concedes that the life
insurance provision serves as “collateral” to ensure satisfaction
of the other provisions. Further, the life insurance provision
and the remaining provisions of the agreement are both supported
by the same consideration, namely, Peter’s payment of Madeline’s
estate taxes (see Sheresky v Sheresky Aronson Mayefsky & Sloan,
LLP, 35 Misc 3d 1201[A], 2011 NY Slip Op 52504 [U], *11 [Sup Ct,
NY County 2011] [portions of oral agreement not severable where

the plaintiff alleged the same consideration for both promises]).



The motion court properly rejected Peter’s claim that the
alleged partial performance of the agreement removes it from the
statute of frauds. Although General Obligations Law § 5-703
requires certain contracts concerning real property to be in
writing, § 5-703(4) permits a court, acting in equity, to compel
the specific performance of agreements that have been partially
performed. This Court has held, however, that the partial
performance exception applies only to the statute of frauds
provision in § 5-703, and has not been extended to § 5-701 (Gural
v Drasner, 114 AD3d 25, 32 [1lst Dept 2013] [“the law simply does
not provide for or permit a part performance exception for oral
contracts other than those to which General Obligations Law §
5-703 applies”], 1v dismissed 24 NY3d 935 [2014]). Here, Lisa
asserted a statute of frauds defense under General Obligations
Law § 5-701, not § 5-703. Thus, the partial performance doctrine
is inapplicable (see Rose v Spa Realty Assoc., 42 NY2d 338, 343
[1977] [“Although the General Obligations Law (§ 5-703, subd 2)
subjects the sale of real property to the Statute of Frauds, it
was not pleaded by defendants and is therefore not involved in
this case”]).

Peter argues that the partial performance doctrine is
properly invoked here because the oral agreement involves

conveyances of real property. Specifically, Peter points to



Lisa’s promise to transfer 50% of PMPL, and 50% of Madeline’s
Staten Island residence. First, PMPL is not real property, but
rather, only an entity that is a general partner in another
entity that owns real property. Second, even if the promised
conveyance of PMPL and the Staten Island home could be saved by
the partial performance doctrine contained in General Obligations
Law § 5-703, those provisions of the contract are not severable
from the larger agreement, the whole of which is barred by
General Obligations Law § 5-701.

Although the breach of contract causes of action cannot
stand, the complaint sufficiently states a claim under the
doctrine of promissory estoppel.” The elements of a promissory
estoppel claim are: (i) a sufficiently clear and unambiguous
promise; (ii) reasonable reliance on the promise; and (iii)
injury caused by the reliance (see MatlinPatterson ATA Holdings
LLC v Federal Express Corp., 87 AD3d 836, 841-842 [1lst Dept
20111, 1v denied 21 NY3d 853 [2013]; Agress v Clarkstown Cent.
School Dist., 69 AD3d 769, 771 [2d Dept 2010]; Fleet Bank v Pine
Knoll Corp., 290 AD2d 792, 797 [3d Dept 2002]; Chemical Bank v

City of Jamestown, 122 AD2d 530, 531 [4th Dept 1986], Iv denied

> Although a cause of action for promissory estoppel is not
expressly asserted in the complaint, the factual allegations
therein sufficiently “fit within” a promissory estoppel claim
(Leon v Martinez, 84 NY2d 83, 87-88 [1994]).
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68 NY2d 608 [1986]). If a contract is barred by the statute of
frauds, a promissory estoppel claim is viable in the limited set
of circumstances where unconscionable injury results from the
reliance placed on the alleged promise (see Fleet Bank, 290 AD2d
at 796-797; Melwani v Jain, 281 AD2d 276, 277 [lst Dept 2001];
Steele v Delverde S.R.L., 242 AD2d 414, 415 [1lst Dept 1997]; WE
Transp. v Suffolk Transp. Serv., 192 AD2d 601, 602 [2d Dept
1993], 1v denied 82 NY2d 656 [1993]; Buddman Distrib. v Labatt
Importers, 91 AD2d 838, 839 [4th Dept 1982]).

Here, the allegations of the complaint show an unambiguous
promise by Lisa to provide Peter with half of the income
generated by the assets during the pendency of Peter’s divorce,
to transfer half of the assets upon the finality of the divorce,
and to name Peter as sole beneficiary of a life insurance policy
of at least $5 million. The complaint’s allegations also show
that Peter detrimentally relied on those promises by paying a
substantial amount in taxes for Madeline’s estate, and suffered
resulting monetary damages (see Forman v Guardian Life Ins. Co.
of Am., 76 AD3d 886, 888-889 [1lst Dept 2010] [reading the
complaint in a light most favorable to the plaintiffs, the

pleadings sufficiently allege a clear and unambiguous promise,
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reliance on the promise and damages]).°®

Further, triable issues of fact exist as to whether Peter
has suffered the requisite unconscionable injury (see Ackerman v
Landes, 112 AD2d 1081, 1083-1084 [2d Dept 1985]). At a minimum,
Peter, who received nothing under Madeline’s will, allegedly paid
$2 million in estate taxes, expecting that he would later receive
his share of the inheritance. To dismiss this claim as a matter
of law would permit Lisa to keep all of the assets, which include
a successful New York restaurant business, despite Peter’s
alleged substantial payment of the estate taxes (see Buddman
Distribs. v Labatt Importers, 91 AD2d 838, 839 [4th Dept 1982]
[whether circumstances rise to the level of unconscionable injury
should not be determined on the pleadings]).

Lisa does not dispute that a promissory estoppel claim may
lie even where an underlying contract is barred by the statute of
frauds. Instead, she argues that public policy should bar Peter
from any recovery because he entered into the alleged oral

agreement for the purpose of delaying the receipt of the

® On appeal, Peter asserts this figure is $2 million.
Although the complaint does not explicitly set forth the $2
million figure, it does refer to a “significant financial
expenditure.” We note that an affidavit submitted in opposition
to Lisa’s dismissal motion characterizes the amount as “over a
million dollars,” and during oral argument before the motion
court, Peter’s counsel stated that the estate taxes paid by Peter
amounted to $2 million.
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prospective assets until after the conclusion of the divorce
action. Although “illegal contracts, or those contrary to public
policy, are unenforceable” (Szerdahelyi v Harris, 67 NY2d 42, 48
[1986]), there is nothing illegal about the parties’ agreement
here. Madeline was free to leave her property to whomever she
pleased, and the siblings were free to enter into an agreement to
redistribute that inheritance.

Lisa does not identify any statute, rule or regulation that
was violated by Peter and Lisa’s entry into the agreement. Nor
is there any claim that Peter concealed or transferred any
property actually owned by him or titled in his name, either
before or during the divorce action. Indeed, the purported
assets alleged to have been undisclosed, i.e., the shares in
Whole Pies, were never within Peter’s possession. At most, there
is a claim that Peter attempted to delay the receipt of these
shares, which he was never legally entitled to in the first
place, and did not disclose this potential revenue source to his
then-wife. While the failure to disclose Peter’s right to
receive the assets in the future may impact the financial issues
in the matrimonial action, that factor alone does not require
wholesale dismissal of Peter’s claims on public policy grounds.

This case stands in contrast to the cases cited by Lisa,

where courts invoked public policy principles to deny recovery
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where illegality was manifest (see e.g. McConnell v Commonwealth
Pictures Corp., 7 NY2d 465, 470 [1960] [money the plaintiff sued
for was the fruit of admitted crime]; Anonymous v Anonymous, 293
AD2d 406, 407 [1lst Dept 2002] [“an agreement for financial
support in exchange for illicit sexual relations is violative of
public policy and thus unenforceable”]; Abright v Shapiro, 214
AD2d 496 [1lst Dept 1995] [denying recovery where the parties were
engaged in a scheme in violation of rent stabilization laws and
zoning regulations]; United Calendar Mfg. Corp. v Huang, 94 AD2d
176, 180 [2d Dept 1983] [fee-splitting arrangement was, on its
face, violative of the state’s Education Law]; Braunstein v Jason
Tarantella, Inc., 87 AD2d 203 [2d Dept 1982] [dismissing claims
with respect to distribution of a film that was produced in
violation of obscenity statutes]).’

In invoking public policy, Lisa purports to be protecting
Peter’s ex-wife Rea from a fraud allegedly committed in the
divorce action. To deny Peter recovery here, however, would do

nothing to protect Rea, the alleged victim of the fraudulent

" Lisa’s reliance on Reid v McLeary (271 AD2d 668 [2d Dept
2000]) and Gould v Gould (261 App Div 733 [1lst Dept 1941], 1v
denied 262 App Div 833 [lst Dept 1941]) is misplaced. In those
cases, courts found agreements to be against public policy where
the main objective was to dissolve a marriage and to facilitate
the obtaining of a divorce. Here, the parties’ alleged agreement
does neither.

13



scheme. Instead, Lisa, who allegedly participated in the fraud,
would obtain a windfall by inheriting all of the assets, despite
Peter’s having allegedly paid $2 million in estate taxes. Such a
perverse outcome would not serve any important public policy
goals. If we were to accept Lisa’s public policy argument, we
would be rewarding families who seek to secrete prospective
assets from a soon-to-be ex-spouse, something we decline to do.

In reaching this decision, we do not condone parties in
matrimonial actions being less than candid with their spouses
about their assets. Peter’s alleged fraudulent behavior,
however, should be explored in the matrimonial action, but should
not preclude him from moving forward with at least some of his
claims here. In our earlier decision denying Rea leave to
intervene in this action, we concluded that her remedy for any
fraud committed during the course of the matrimonial proceeding
was to move to vacate the divorce judgment (118 AD3d at 631-632).
We note that the record here does not allow us to determine
whether Peter intentionally concealed the alleged oral agreement
from Rea, or what the legal significance of that would be. Nor
can we make any determination whether or not Peter made any false
statements during the divorce proceeding about his assets,
including in his net worth statement.

Further, allowing Peter to recover in this action may
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provide Rea with the opportunity to reopen the divorce action to
explore the circumstances surrounding Peter and Rea’s alleged
oral contract. We recognize that an inheritance is generally
considered to be separate property (see Domestic Relations Law §
236[B][1][d][1]; Tatum v Simmons, 133 AD3d 550, 550 [1lst Dept
2015]). However, in her intervenor complaint, Rea stated that if
she had known that Peter would later receive half of the
inheritance, she would have sought more when she settled her
equitable distribution claims. Rea also maintained that the
matrimonial court’s awards of maintenance and child support would
have been greater if the court had known of the alleged oral
agreement.

The factual allegations of the complaint sufficiently state
a cause of action for unjust enrichment with respect to Peter’s
payment of Madeline’s estate taxes and Lisa’s life insurance
premiums. To establish unjust enrichment, the plaintiff must
show that the defendant was enriched, at the plaintiff’s expense,
and that it is against equity and good conscience to permit the
defendant to retain what is sought to be recovered (Georgia
Malone & Co., Inc. v Rieder, 19 NY3d 511, 516 [2012]). Here, the
complaint’s allegations show that Lisa was enriched at Peter’s
expense because Peter paid the estate taxes and insurance

premiums, despite Lisa’s being the sole beneficiary of the will,
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and that it would be against equity and good conscience to allow
Lisa to retain that windfall.®

This theory of unjust enrichment is not precluded by the
statute of frauds because it is not an attempt to enforce the
oral contract but instead seeks to recover the amount by which
Lisa was enriched at Peter’s expense (see Grimes v Kaplin, 305
AD2d 1024, 1024 [4th Dept 2003] [statute of frauds does not bar
unjust enrichment cause of action where it does not seek to
enforce a promise but rather seeks to recover the reasonable
value of property or services rendered in reliance on the
promise]; Kearns v Mino, 83 AD2d 606, 606 [2d Dept 1981]
[upholding unjust enrichment claim despite dismissal of contract
claim on statute of frauds grounds]; see also Farash v Sykes
Datatronics, 59 NY2d 500, 503 [1983] [quasi contract claim may
proceed where it did not attempt to enforce an oral agreement,
but merely sought to recover expenditures made by the plaintiff
in reliance upon statements made by and at the request of the

defendant]) .

® Although the unjust enrichment cause of action in the
complaint does not expressly advance this theory, it does
“repeat[] and reallege[]” all allegations set forth previously,
including those showing that Peter made the tax payment even
though he was not a beneficiary of the will. Given the liberal
pleading standards and standard of review on a 3211 motion (see
Leon, 84 NY2d at 87-88), Peter should be permitted to pursue this
cause of action.
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For the reasons previously discussed, there is no merit to
Lisa’s contention that the unjust enrichment claim should be
dismissed on public policy grounds. Peter’s recovery on this
claim, however, cannot extend to the benefits he was allegedly
due under the oral agreement (see Komolov v Segal, 117 AD3d 557,
557 [1lst Dept 2014] [precluding unjust enrichment claim because
it sought same relief that was barred by the statute of frauds];
Andrews v Cerberus Partners, 271 AD2d 348, 348 [lst Dept 2000]
[dismissing claim for unjust enrichment that was
indistinguishable from breach of contract claim barred by statute
of frauds]). To the extent the complaint alleges unjust
enrichment based on Lisa’s misuse of corporate monies, any such
claim belongs to the companies, not Peter individually (see
Dragon Inv. Co. II LLC v Shanahan, 49 AD3d 403, 404-405 [lst Dept
2008]) .

The complaint alleges that Lisa owed Peter a fiduciary duty
of care and loyalty, and that Lisa breached that duty in two
ways: by using the funds of Whole Pies for her own personal
purposes, and by committing a host of improper acts, including
failing to pay the company’s sales and payroll taxes, filing a
false insurance application, and operating John’s Pizzeria in
violation of numerous administrative regulations. To state a

claim for breach of fiduciary duty, a plaintiff must allege the
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existence of a fiduciary relationship, misconduct by the other
party, and damages directly caused by that party’s misconduct
(see Pokoik v Pokoik, 115 AD3d 428, 429 [1lst Dept 2014]).

The motion court properly dismissed the fiduciary duty
claims because the complaint fails to allege that a fiduciary
relationship existed between Peter and Lisa. Although Peter
argues that he is owed a fiduciary duty as a “rightful”
shareholder of Whole Pies, it is undisputed that he has no
ownership interest in the company. Nor has he ever had any such
interest in the past. Rather, the complaint states that 100% of
the shares in Whole Pies were transferred to Lisa upon Madeline’s
death. 1Indeed, the complaint acknowledges that Peter entered
into an agreement with Lisa specifically to forestall his
becoming a shareholder.

Peter nevertheless argues that he would become a shareholder
of Whole Pies if he were to prevail in this action. But the
complaint seeks only monetary damages and contains no request for
declaratory relief as to Peter’s shareholder status. Nor did the
now-dismissed breach of contract claims seek specific performance
of Lisa’s alleged promise to transfer the shares. In any event,
even if Peter could somehow obtain shareholder status as a result
of this lawsuit, that would not retroactively make him a

shareholder for the time period when the alleged breaches of
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fiduciary duty took place.

Although not alleged in the complaint, on appeal, Peter
contends that a fiduciary relationship exists based on his
familial relationship as Lisa’s sibling, along with unspecified
prior business dealings. The mere fact that the parties are
siblings, standing alone, is insufficient to support a fiduciary
relationship (see Chasanoff v Perlberg, 19 AD3d 635, 635-636 [2d
Dept 2005] [no fiduciary relationship between plaintiff sister
and defendant brother]). Although family members in a co-owned
business venture can owe each other fiduciary duties (see
Braddock v Braddock, 60 AD3d 84, 88 [1lst Dept 2009]), the
complaint contains no facts to suggest that Peter and Lisa had
any business dealings.’

Even if a fiduciary relationship did exist, the claims that
Lisa misappropriated Whole Pie’s funds and failed to operate the
company in compliance with the law belong to the company, not to
Peter individually (see Abrams v Donati, 66 NY2d 951, 953

[1985]). Although not pleaded in the complaint, in his appellate

° Peter’s reliance on Rea’s proposed intervenor complaint is
unavailing. In that pleading, Rea alleges that in 1996, Peter
began working toward opening John’s Pizzeria, and provided
initial funding for the venture. Simply because Peter may have
helped to start John’s Pizzeria 20 years ago sheds no light on
whether Peter and Lisa subsequently had any business
relationship, let alone the nature of any such dealings.
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brief, Peter argues that Lisa also breached her fiduciary duty by
failing to transfer to him his purported interest in Whole Pies.
These allegations merely duplicate one of the contract claims
dismissed on statute of frauds grounds, and the requirement of a
writing cannot be circumvented by recasting the claim as one
sounding in tort (see Pollak v Moore, 85 AD3d 578, 579 [lst Dept
2011]; Kaminer v Wexler, 40 AD3d 405, 405 [1lst Dept 2007], 1v
dismissed in part and denied in part 9 NY3d 955 [2007]).

The complaint contains two causes of action for an
accounting, one for Whole Pies and the other for its management
company. The right to an accounting is premised upon the
existence of a fiduciary relationship (Adam v Cutner & Rathkopf,
238 AD2d 234, 242 [1lst Dept 1997]). Since no fiduciary
relationship is alleged, the accounting claims cannot stand (see
Royal Warwick S.A. v Hotel Representative, Inc., 106 AD3d 451,
452 [1lst Dept 2013]). Nor has Peter alleged that he is a
shareholder of either entity, which would give rise to the right
to an accounting (see Seretis v Fashion Vault Corp., 110 AD3d
547, 548 [1lst Dept 2013], 1v denied 22 NY3d 861 [20147]).

The motion court properly dismissed the conversion claim,
which alleges that Lisa used the funds of Whole Pies and its
management company for her own personal purposes. “A conversion

takes place when someone, intentionally and without authority,
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assumes or exercises control over personal property belonging to
someone else, interfering with that person’s right of possession”
(Colavito v New York Organ Donor Network, Inc., 8 NY3d 43, 49-50
[2006]) . The complaint fails to allege that Peter had any
possessory interest in the corporate monies, and, in any event,
such claim would belong to the companies, not Peter individually
(see Ehrlich v Hambrecht, 19 AD3d 259, 259 [lst Dept 2005]). To
the extent Peter alleges that Lisa converted the funds Peter
allegedly paid for Madeline’s estate taxes, the complaint alleges
no facts that would establish that Lisa exercised any control
over such funds.

The claim for breach of the covenant of good faith and fair
dealing fails, because there is no enforceable contract (see
Randall’s Is. Aquatic Leisure, LLC v City of New York, 92 AD3d
463, 463 [1lst Dept 2012], 1v denied 19 NY3d 804 [2012]; Guarino v
North Country Mtge. Banking Corp., 79 AD3d 805, 807 [2d Dept
2010]). Finally, the fraudulent inducement claim was properly
dismissed because it alleges only an insincere promise of future
performance under the oral contract (see Forty Cent. Park S.,
Inc. v Anza, 117 AD3d 523, 524 [1lst Dept 2014]).

We have considered the parties’ remaining contentions and
find them unavailing.

Accordingly, the order of Supreme Court, New York County
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(Eileen A. Rakower, J.), entered July 11, 2014, as amended by the
order of the same court and Justice, entered August 5, 2014,
which granted defendant’s motion to dismiss the complaint, should
be modified, on the law, to deny the motion as to the claims for
promissory estoppel, and unjust enrichment to the extent
indicated herein, and otherwise affirmed, without costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: MARCH 8, 2016

L SA

DEPUTY CLERK
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