









































Appeals recognized in Cole that, “in keeping with the liberal
rules of CPLR 3025, courts have generally permitted plaintiffs to
amend the pleadings at various points throughout an action to
comply with CPLR 1603" (Cole, 93 NY2d at 39, citing Detrinca v De
Fillippo, 165 AD2d 505 [1991]). 1Indeed, defendants do not argue
that plaintiff made her motion late. Rather, they claim that the
proposed amendment failed on the merits, because plaintiff did
not prove on the motion that she could not obtain jurisdiction
over the manufacturers. However, this argument misstates what is
required on a motion to amend to allege a CPLR 1602 exception;

As this Court has held, the standard on a motion to amend to
allege a CPLR 1602 exception is no different than on any motion
to amend pursuant to CPLR 3025. The proposed amendment should be
sustained unless its “alleged insufficiency or lack of merit is
clear and free from doubt” (Detrinca 165 AD2d at 509). Here,
plaintiff’s proposed amendment satisfied that standard. At the
time plaintiff made her motion, even defendants were not certain
of the true identity of the cart’s manufacturer. Moreover,
plaintiff knew that the manufacturer was located in China, and
that service of process would not be routine. Indeed, plaintiff
knew that defendants themselves had not been able <o serve a
third-party summons on the manufacturer of the buﬁgee cord.

Under such circumstances, an allegation that jurisdiction could
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David P. Kownacki, P.C., New York (David P. Kownakci of counsel),
for McCarthy respondents.

Law Office of John P. Humphreys, New York (Eric P. Tosca of
counsel), for Boston Properties, Inc. and Times Square Tower
Associates, LLC, respondents. :

Order, Supreme Court, New York County (Michael D. Stallman,
J.), entered May 24, 2007, which, to the extent appealed from,
granted plaintiffs’ motion for summary judgment on the issue of
liability under Labor Law § 240(1), denied defendants’ motions
for summary judgment dismissing the Labor Law § 240(1l) claim,
granted conditional summary judgment to defendant/third-party
plaintiff John Gallin & Son, Inc. on its claim for contractual
indemnification against third-party defendant/second third-party
plaintiff Linear Technologies, Inc., granted summary judgment to
Linear on its claim for contractual indemnification against
second third-party defendant Samuels Datacom, LLC, and denied
Samuels’ motion for summary judgment dismissing Linear’s claims
against it for contractual indemnification and breach of
contract, unanimously affirmed, without costs.

Plaintiff was injured when the unsecured ladder he was
standing on to drill holes in a ceiling tipped over and he fell
ﬁo the floor (see Rieger v 303 E. 37 Owners Corp., 49 AD3d 347
[2008]; Peralta v American Tel. & Tel. Co., 29 AD3d 493 [2006]).

Plaintiff was not required to show that the ladder was defective
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