STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

ROCHESTER LINOLEUM AND CARPET
CENTER, INC. d/b/a ROCHESTER
FLOORING RESOURCE,
Plaintiff, DECISION AND ORDER
v Index #2005/11545
DTANE SPRINGER and

MATTHEW GREENFIELD,

Defendant.

Defendants, Diane Springer (“Springer”) and Matthew
Greenfield (“Greenfield”), have cross-moved separately for
various relief. This action was commenced on October 14, 2005
via summons and complaint. Plaintiff simultaneously filed an
Crder to Show Cause containing a Temporary Restraining Order
(TRO) requesting a Preliminary Injunction enjoining and
restraining defendants from submitting bids on any jobs that were
on pleintiff’s database as of September 20, 2005, and also
recuesting an order for defendant Springer to produce her
persoral computer for the purposes of immediate discovery. The
Crder to Show Cause is supported by a Memorandum of Law,
Affidavits from Andrew J. Ryan, Esqg., Jatinder Singh (plaintiff’s
computer network administrator), and David Pelusio (plaintiff’s

Vice President), and various exhibits attached to the Affidavits.



The Order to Show Cause/TRO was granted by this Court on October
17, 2005, and plaintiff subsequently examined Springer’s
computer.

In its complaint, plaintiff asserted six causes of action:
(1) vermanent injunction against Springer, (2) trespass against
Sprincger, (3) Computer Trespass - Violation of Penal Law § 156.10
againet Springer, (4) breach of duty of loyalty against
Creentield, (5) aiding and abetting - violation of Penal Law §& 20
zgairst Greenfield, and (6) punitive damages against Springer and
Greenfield.

efendant Greenfield filed a cross-motion (1) to dismiss the
complaint for failure to state a claim, (2) to vacate the
Temporary Restraining Order, and (3) to request damages resulting
from the TRO plus attorneys’ fees. In support of his cross-
motion, Greenfield submitted an Affidavit along with numerous
exhibits, and Greenfield’s attorney submitted an Affirmation and
A Memorandum of Law. Defendant Springer also filed a cross-
motinn to (1) dismiss the complaint, (2) for leave for Springer
to appliy for damages resulting from the TRO, (3) to order
pla:nciff not to use Springer’s business information downloaded
from her computer, (4) for an order that no more copies of
inrormation downloaded from her computer be made, (5) for an
order o return all copies of information downloaded, (6) that 1f

Springer’s motion to dismiss is not granted, for an order



allowing Springer to answer the complaint and to file
counterclaim(s), and (7) to pay Springer’s aztorneys’ fees. In
support of her cross-motion, defendant Springer submitted an
Affidavit along with numerous exhibits, and Springer’s attorney
submitted an Affirmation and a Memorandum of Law.

In opposition to defendants’ cross-motions and in further
support of its motion for a preliminary injunction, plaintiff
submitted reply affidavits and corresponding exhibits from David
Felusio and Andrew Ryan, Esqg., affidavits and corresponding
exhibits from Michael DeSilva (plaintiff’s computer expert) and
Jatinder Singh, and a Memorandum of Law. Both Defendants
submitted Affidavits and Memorandums of Law in response to
plaintiff’s reply to defendants’ cross-motions.

After oral argument on November 2, 2005, the court vacated
the TRC, resolved the discovery dispute, and reserved decision on
the motions to dismiss. With respect to the discovery dispute,
plaintiff’s attorney agreed to a protective order whereby the
contents of the CD-ROM containing Springer’s personal and
business information obtained from her personal computer only
would be viewed by plaintiff’s attorney. 1In addition, the
par—ies agreed that Springer’s personal information contained on
the CD-ROM would be separated and removed from it so that the CD-
ROM [ the plaintiff’s attorney’s possession would only contain

matter related to this dispute. This court signed an order to



this effect on December 30, 2005. In addition, a scheduling
order was issued at the hearing which is set forth at the end of
th's memorandum. This decision only addresses the motions to
dismiss.
Background Facts

As this is a motion to dismiss, this court must accept as
true all facts that are alleged in the complaint and in any
submissions in opposition to defendants’ motions to dismiss.
Plaintiff, Rochester Linoleum & Carpet Center, Inc., d/b/a
Rochester Flooring Resource (“Rochester Flooring” or “plaintiff”)
is in the business of selling and installing carpet and other
filooring materials in commercial settings. Complaint, 1 4.
Defendant Diane Springer starting working for Rochester Flooring
ir January 2000 as a Branch Manager and her duties included
nanaging the sales staff, estimators, and the service and support
srats. Id. at 99 10-11. Springer was terminated from Rochester
Flooring on September 20, 2005, allegedly because Springer
allegedly misrepresented the status of a customer’s account. Id.
at “19. Defendant Matthew Greenfield began working at Rochester
Flooring in February 1999 as an estimator, and his
responsibilities included reviewing the plans and specifications
of various commercial building and construction contracts to
determine an estimate of the cost of the job. Id. at 99 15-1o.

Greenfield reported directly to Springer and assisted Springer in



vreparing bids. Id. at g 17. Greenfield voluntarily left his

enployment with Rochester Flooring on September 26, 2005 after

returning from a week-long vacation. Id. at ¥ 25. Plaintiff
alleges that Springer and Greenfield are now in business together
competing against Rochester Flooring. 1Id. at 1 26.

slaintiff uses “a computer software program known as REMS
[which] organizel[s] and store[s] information on building and
construction contracts for which Rochester Flooring has submitted
cr niends on submitting a bid.” Complaint, T 5. Plaintiff
describes this RMFS software program as its “bid database,” and
21 eges that this bid database contains “secret and confidential

inTormation and trade secrets” and that the information was and

blaintiff explains that certain employees of Rochester
Flooring are permitted to access Rochester Flooring’s computer
sysrem remotely through the use of software known as Citrix.
Sotn defendants, while employed at Rochester Flooring, were
Authorized to access Rochester Flooring’s computer system by
their own assigned Citrix username and password. Citrix allows
employees to access the bid database and Microsoft Outlook from
their nome computers. Plaintiff alleges that, after Springer was
fired on September 20, 2005 and after her authorization to access
Rochester Flooring’s computer system was revoked Dy her Citrix

userneme and password being changed, she obtained Greenfield’s



Citrix username and password and accessed Rochester Flooring’s
computer system on the evening of September 20, 2005. Plaintiff
nased its conclusion on the belief that Greenfield was out of
cown on vacation at the time. While logged in without
authorization, plaintiff alleges that Springer obtained
confidential and proprietary information regarding Rochester
Flooring’s bids or intended bids on commercial building and

fone- ruction contracts. Plaintiff also alleges that Springer

Ade cred over 2500 emails from Greenfield’s email account, some of
wh' ot contained current projects and bid information. Plaintiff
maintains that Springer (and Greenfield) used this proprietary
Sinformation to submit bids in competition with Rochester Flooring
=nd ~ould and will undercut plaintiff’s bids because Springer
a#llegedly knew Rochester Flooring’s pricing information and their
bidding process.

Upon further examination of Rochester Flooring’s computer
system by Singh, plaintiff’s computer network administrator, and
a5 =er forth in nhis affidavit, it was determined that Springer
Logged on to Rochester Linoleum’s computer system three more
fimes after September 20, 2005 using her former secretary’s
~itrix username and password (“AmyH”) which was given to Springer
after her secretary stopped working at Rochester Linoleum but
pbefore Springer was terminated. Apparently, the secretary’s

~

~itrix username and password were not changed after Springer was



fired. Springer admitted in her affidavit and at oral argument
to using the “AmyH” login information after being fired, but for
the sole purpose of retrieving personal information left on her
former employer’s computer, including travel itineraries,
personal real estate information, and the like after plaintiff
al egedly refused to return this information to Springer after
cromising to do so.

Ls far as the results of the forensic examination of

Springer’ s home computer are concerned, plaintiff’s computer
exper. Michael DeSilva admits in his affidavit that he found no
croprietary information on Springer’s home computer that was
dowrloaded on or after September 20, 2005. However, he said that

whi.e 1t 1s possible to determine 1f a user tried to access

Fochester Flooring’s computer system remotely using Citrix, it is
impessible to determine what a user accessed once logged on.
Thus, tne plaintiff alleges that, even though there is no proof

defendant Springer downloaded proprietary information, plaintiff
malintalns that Springer still accessed proprietary information
and could have printed 1it.

While this is a motion to dismiss and we are to take

o)

lazrntitt’s allegations as true, this court will briefly set
forzh both Springer’s and Greenfield’s version of the facts.

Springer alleges that she was fired because she tried to

co:lect past due commissions owed to her and that she was going



to rake a olanned medical leave. She also alleges that she was
discriminated against on the basis of her gender. Both Springer
4nd Sreenfield assert that Greenfield went to Springer’s house on
the night of September 20, 2005, before he left for vacation and
remotely logged into Rochester Linoleum’s computer system using
hiz own Citrix password and Springer’s home computer. Greenfield
alleges that he was scared that he would be the next employee
tired, so he accessed his email account so that he could retrieve
some personal emails and also so he would be in compliance with
Ro-hester Flooring’s Employee Handbook policy of maintaining his
ema- 1 account. Springer admits to using the “AmyH” login after
Seotember 20, 2005 in an effort to retrieve some personal
information on her work computer, including vacation plans and

personal real estate information, but insists that she did not

J

access or download any proprietary information or files on the
Rochoster Flooring computer system.

2oth defendants insist that there is no “bid database” 1in
the form alleged by plaintiffs, containing all the past, present,
and future bid pricing information of Rochester Linoleum.
Insread, defendants assert that the details and pricing
information of each bid is only found on an individual
salesperson’s work computer, and neither defendant has access to
these salespersons’ computers. Furthermore, defendants maintain

that the “bid database” (which does contain a list of jobs that



Rochester Linoleum has bid or intends to bid on, but does not
conta.n specific pricing information; see Exhibit A attached to
David Pelusio’s Affidavit) does not contain proprietary
information or trade secrets since most of the jobs are public
contracts and are available through public sources like internet
web s.tes and trade journals.

Greenfield also states that he is merely an employee of
Springer’s new flocring business, and 1s not an owner thereof.
Springer admits that she currently owns a competing business, but
maintains she did nothing wrong in forming this business nor did
she steal any of plaintiff’s bid information.

Springer’s Cross-Motion to Dismiss

n its complaint, plaintiff asserted four causes of action
agarnst Springer: entitled (1) Permanent Injunction, (2)
Trespvass, (3) Computer Trespass - Violation of Penal Law §
156.10, and (4) Punitive Damages. Springer cross-moved pursuant
to TPLR %3211 for an order, inter alia, dismissing the complaint
aga.nst her 1in its entirety, with prejudice.

In determining a motion to dismiss for failure to state a
cause of action, a court will liberally construe the complaint,

CPLE + 3026; Doris v. Masucci, 230 A.D.2d 764, 765 (2d Dept.

199¢), and will give the plaintiff “the benefit of every possible

favorable inference.” Shanley v, Welch, 6 A.D.3d 1065 (4th Dept.

2005y . S5ee 511 West 23Znd Owners Corp. v. Jennifer Realty Co.,




w8 N.Y.zZd 144, 152 (2002). 1In addition, the court will accept as
“rue all facts that are alleged in the complaint and in any

submissions in opposition to the motion to dismiss. 511 West

232nd Owners Corp., 98 N.Y.2d at 152; Gibraltar Steel Corporation

Cilbraltar Metal Processing, 19 A.D.3d 1141, 1142 (4th Dept.

2005%) . The motion to dismiss for failure to state a cause of
action “must be denied if from the pleadings’ four corners
‘factaal allegations are discerned which taken together manifest
any <cause of action cognizable at law.’” ” 511 West 232nd Owners

Corp., 98 N.Y.Zd at 152 (quoting Polonetsky v. Better Homes

Depcc, 97 N.Y.2d 46, 54 (2001)); Shanley v. Welch, 6 A.D.3d at
0Ge5., TIf the court determines “that Plaintiffs are entitled to
rellel on any reasonable view of the facts stated,” the court’s

injulry 1s complete, and the complaint is deemed legally

sufficient. Campaign for Fiscal Equity, Inc. v. State of New

York, 86 N.Y.2d 307, 318 (1995).

Permanent Injunction - First Cause of Action

The First Cause of Action against Springer only is
denominated “Permanent Injunction,” and does not expressly
reference any particular substantive theory of the claim.
Alcnough there does not appear to be any state cases saying so,
the rule 1s well settled that “‘[tlhere is no “injunctive” cause
of action under New York law or federal law. Instead

‘plaintiffs] must allege some wrongful conduct on the part of

10



[the detendant] for which their requested injunction is an

approoriate remedy.’” The O Zon Inc. v. Charles, 272 F.Supp.2d

307, 31z (S.D.N.Y. 2003) (quoting Reuben H. Donnelly Corporation

v. Mark I Marketing Corporation, 893 F.Supp. 285, 293 (S.D.N.Y.

1995)) . The first cause of action attempts to do just that,
however, by alleging that Springer misappropriated confidential,
proprietary, and trade secret information on the occasions she
accessed plaintiff’s computer, using Greenfield’s Citrix user
name and password, after she was terminated from employment, for
the purpose of giving them both unfair advantage in their current
business in competition with plaintiff. “To succeed on a claim
ror the misappropriation of trade secrets under New York law, a
party must demonstrate: (1) that it possessed a trade secret, and
(2) that the defendants used that trade secret in breach of an
agreement, confidential relationship or duty, or as a result of

discovery by improper means.” North Atlantic Instruments, Inc. v.

Haber, 188 F.3d 38, 43-44 (2d Cir. 1999) (citing Hudson Hotels

Corp. v. Choice Hotels Int'l, 995 F.2d 1173, 1176 (2d Cir.1993);

Integrated Cash Management Servs., Inc. v. Digital Transactions,

Inc., 920 F.2d 171, 173 (2d Cir.1990)). See Ashland Management

Ilnc. v. Janien, 82 N.Y.2d 395, 407 (1993); 4B Robert L. Haig

(ed.), N.Y. Prac., Commercial Litigation in New York State Courts
gl:3 (2d ed. 2005) (“the authors believe that both elements are

and should be part of a plaintiff's burden of proof even in state

11



username and password so that Springer could access, and did
remotely access, plaintiff’s computer system from her home.
Furrnermore, plaintiff alleges that Springer, while logged on to
Rochester Flooring’s computer system using Greenfield’s Citrix
username and password, obtailned confidential and proprietary
informatoon regarding plaintiff’s bids or intended bids on
commecoial bullding and construction contracts. See Complaint,
o la=-24. I a subsequent affidavit, plaintiff also alleges that
Springer accessed the Rochester Linoleum computer system using
her rormer secretary’s login information (“AmyH”).

Plaintiff further alleges in its trespass claim that
Springer was no longer authorized to access the plaintiff’s
compiuter system after her termination, that olaintiff at no time

proviaged 1ts consent for Springer to access the computer system,

and that plaintiff had no prior knowledge that Springer intended

U

Lo acce

{

ss 1ts computer systems after she was terminated. See
Complaint, 99 47-49.

noit’s last filed Memorandum of Law in response to
derendants’ motions to dismiss, plaintiff describes its trespass
clalm as one for trespass to land, presumably because it cannot
arlege actual damage. To state a cause of action for trespass to
land, there must be “the intentional entry by defendants onto

plaintiffs’ land and the wrongful use without Jjustification or

- 4= fr
N
COonEer v,

Augeri v. Roman Catholic Diccese of Brooklyn, 225

13



A.D.Za 1105, 1106 (4th Dept. 1996). See also, Chlystun v. Kent,

185 A.D.2d 525, 526 (3d Dept. 1992). “The essence of trespass is

“he invasion of a person’s interest in the exclusive possession

14

of land. Zimmerman v. Carmack, 292 A.D.2d 601, 602 (2d Dept.

2000 . See also, Kaplan v. Incorporated Village of Lynbrook, 12

A.D.3d 410, 412 (2d Dept. 2004). Nominal damages are recognized
in & trespass to land action - an exception to the “general
provosition” that actual injury or loss must be shown in a tort
action - for the reason that a continuing trespass to land may
ripen into a prescriptive right and deprive a property owner of

title to his or her land.” Kronos, Inc. v. AVX Corp., 81 N.Y.2d

ar “4, 95, See 2 N.Y. PJI (2d ed) 9 3.8 comment at 8%-90 (2006).
However, the Court of Appeals has stated thet “[tlhere is no
similarly compelling reason for departing from the actual injury
rule when the trespass alleged i1is not to reel property but to a

~hattel.” Kronos, Inc. v. AVX Corp., 81 N.Y.2d at 95. “In such

cases [i.e., trespass to chattels], actual [economic] loss must

pe aemonstrated.”  Kronos, Inc. v. AVX Corp., 81 N.Y.2d at 95, 97

(“a-tual economic loss”).

Fecause Springer never actually entered, nor is it alleged
that she entered, plaintiff’s land, plaintiff’s cause of action
is one sounding in trespass to chattels rather than in trespass
to land. TFurthermore, computers, even those that can be accessed

remotely as in the instant case, are personal property and not

14



rec. property. Courts have recognized and revived the trespass
Lo chartels cause of action in the realm of cyberspace (see cases
set forth below). Because plaintiff’s claim “concerns an alleged
Crespass to something other than real property, it is most

accurately treated as a claim for trespass to chattels.” In re

Jetplue Alrways Corp. Privacy Litigation, 379 F.Supp.2d 299, 327

1

(BE.L.N.Y. 2005) (plaintiffs’ allegations that “defendants

commltted trespass to property by participating the transfer of
data containing their personal and private information . . . is
most accurately treated as a claim for trespass to chattels”).

ses, =.g., 5chool of Visual Arts v. Kuprewitz, 3 Misc.3d 278,

2el=92 (Sup. Ct. N.Y. Co. 2003) (employer stated trespass to
chattels claim by alleging that former employee caused “large
volunmes” of unsolicited job applications and pornographic emails
tc be sent to the company and to the director of human resources
by way of 1t’s computer system, without consent, and that the
unsclicited emails “depleted hard disk space, drained processing

power, and adversely affected other system resources on the

company’s computer system”); Register.com, Inc. v. Verio, Inc.,

296 Fo3d 393, 404 (2d Cir. 2004) (internet domain name registrar
was likely to prevail on claim for trespass to chattels where
website development service provider used search robots to
certorm multiple automated successive searches for domain name

registrant information; even though provider’s robots’ could not

15



themselves incapacitate registrar’s servers, the provider’s
roponts use would encourage others to use similar programs which

coliectively would overtax registrar's servers); Hotmail Corp. v.

YVany Money Pie, Inc., 1998 WL 388389, 1998 U.S. Dist. LEXIS 10729

(N.ov.2al., Apr. 1o, 1998) (plaintiff likely to prevail on
trespass to chattels claim upon showing that defendant’s

unsclicited emails filled up plaintiff’s computer storage space);

Compuserve, Inc. v. Cyber Promotions, Inc., 962 F.Supp. 1015
(5.0.0hio 1997) (sending unsolicited bulk email where it was
shown that processing power and disk space were adversely

affected states claim for trespass to chattels); America Online,

lne. v. IMS, 24 F.Supp.2d 548 (E.D.Va. 200 ) (sending unsolicited
butk emall constituted trespass to chattels). But see Intel
Cosp. v. Hamidi, 30 Cal.4th 1342, 1346, 71 P.3d 296, 1 Cal.
Epto.sd 32 (2003) (emails that didn’t cause physical damage or

functional disruption to plaintiff’s computers, or deprive
plaint1ff of the use of its computers did not constitute a
Lrespass to chattels claim because there was no actual damage to
“he computers). To state a cause of action for trespass to
chattels in New York, a plaintiff must allege that defendant
intentionally, and without justification or consent, physically
intertered with the use and enjoyment of personal property in the
plaintifi’s possession, and that the plaintiff was harmed

cheroly., scnool of Visual Arts v. Kuprewitz, 3 Misc.3d at 281,

16



ciring N.Y. PJI (2d ed.) 93:9. See also, In _re Jetblue Airways

Corp. Privacy Litigation, 379 F.Supp.2d at 327; City of Amsterdam

v. Daniel Goldrever, Ltd., 882 F.Supp. 1273, 1281 (E.D.N.Y.

1995y . “Furthermore, to sustain this cause of action, the
derfendant must act with the intention of interfering with the
proverty or with knowledge that such interference 1is

subs-antially certain to result.” School of Visual Arts v.

FKuprewitz, 3 Misc.3d at 281, citing Buckeye Pipeline Co., Inc. v.

Conge_-Hazard, Inc., 41 A.D.2d 590 (4th Dept. 1973); 2 N.Y. PJI

(2d =23.) 9 3.9 comment at 92 (2006). A defendant is liable to a
plaintiff for a trespass to chattels only if the defendant causes
harm to “the [owner’s] materially valuable interest in the
phyvsical condition, quality, or value of the chattel, or if the
lowrer] 1s deprived of the use of the chattel for a substantial

time.” School of Visual Arts v. Kuprewitz, 3 Misc.3d at 281,

quoring A.L.I., Restatement (Second) of Torts § 218, comment e

(13¢5 . See also, “J.Doe No. 1" v. CBS Broadcasting Inc.,

A.D.2i , 806 N.Y.S.2d 38, 39, (lst Dept., Dec. 13, 2005);

Reglster.com, Inc. v. Verio, Inc., 356 F.3d at 404; In re Jetblue

Ai-wayvs Corp. Privacy Litigation, 379 F.Supp.2d at 328.

Plaintiff has not alleged harm to the condition, quality, or
material value of the chattel at issue, here, their computer
systen, and therefore has failed to plead the resulting harm

element of the cause of action. “J.Doe No. 1" v. CBS

17



Broadcasting Inc., A.D.3d at , 806 N.Y.S.2d at 39. See I

re Jetblue Alrways Corp. Privacy Litigation, 379 F.Supp.2d at

§-.2%. Plaintiff merely alleges that it “has suffered
signiricant damages in an amount still yet to be determined.”
Complaint, 9 51. ©Nor has plaintiff alleged that it was deprived

“ne use of the chattel (i.e., the computer and any

o

=

conlldential or proprietary information) for a substantial time.
Praintiff admits that Springer was only logged on for a short
verloa of time on each occasion, and to the extent plaintiff
zl_eges that Springer participated in Greenfield’s attempted
deevion of emalls containing attachments comprised of
contldential or trade secret information, plaintiff’s computer

metwork administrator concedes in a reply affidavit that

plaintiff “was able to restore those emails.” Accordingly,

plalintiff has failed to state, and does not have, a cause of
actlon for trespass, whether to real property or to chattels, and
thus cefendant Springer’s motion to dismiss plaintiff’s second

cause of action is granted.’
“laintiff has not pled, but also does not on these facts

nave, a cause of action for conversion, elther. Matzon v.

' This is one of those rare occasions, envisaged in Rovello

v. Crefino Realty Co., Inc., 40 N.Y.2d 633 (1976), “in which a
subm:ssion by plaintiff will conclusively establish that he has
no cause of action.” Id. 40 N.Y.2d at 636. See also, Gibralter
Steel Corp. v. Gibralter Metal Processing, 19 A.D.3d 1141 (4t
Dept. 2005).

18



Fastman Kodak Co., 134 A.D.2d 863-64 (4™ Dept. 1987) (“A claim

)

intanagible, and incorporeal species of property.”) Conversion
15 “any unauthorized exercise of dominion or control over
property by one who is not the owner of the property which
interferes with and is in defiance of a superior possessory right

7

of another 1n the property.” Citipostal, Inc. v. Unistar Leasing,

283 A.D.Zd 916, 919 (4th Dept. 2001), citing Meese v. Miller, 79

L.D.2d4 237, 242 (4th Dept. 1981). For example, when a plaintiff

al eges that a defendant destroyed or took plaintiff’s property,

the allegations may be construed as an action for conversion. In
contrast, allegations that a defendant merely interfered with a
pla ntifi’s property and thus plaintiff’s property rights may be
construed only as sounding 1in trespass to chattels. Sporn v. MCA

Records, Inc., 58 N.Y.2d 482, 487-88 (1983).

Here, plaintiff only alleges that Springer “invaded
claintiff’s interest in the exclusive possession of the

inZormation contained in the Rochester Flooring’s computer

systoem, including the Bid Database,” Complaint 4 50, and further

al_=ges that Springer obtained confidential and proprietary
intormation regarding plaintiff’s bids or intended bids.

Furt nermore, 1t was later established by plaintiff’s computer
export, Michael DeSilva, and set forth in his affidavit, that

afrer examining Springer’s personal computer DeSilva conceded

19



that defendant Springer did not download any Rochester Linoleum
documents or files onto her home computer on or after September
20, 2005; rather DeSilva only found documents that were
dowr_caded before September 20, 2005, which was of course

perr o ssible since she was still an employee of Rochester
“incleum.  In addition, the DeSilva examination could only
determine if Springer downloaded Rochester Linoleum files;
through the examination 1t was not possible Zo determine what, if
zny f.les were accessed by Springer. Moreover, Rochester
Tincleum’ s network administrator, Jatinder Singh, could only
qetermine 1if Springer remotely accessed Rochester Linoleum’s
computer system via the Citrix software; it was not possible to
de-crmine what documents or files Springer accessed once logged
o7t Rochester Linoleum’s computer system. While it is still
Gndctermined if Springer accessed any confidential information,
there is no contention that, if she had, “defendants did anything
to exclude plaintiffs from exercising their rights over the

information.” Trust Forte Corp. v. Ersien, unpublished 2005 N.Y.

Slip. Opn. 52116(u) (2005 WL 3501587) (Sup. Ct. N.Y. Co. November
5, 2705) (adding that, like here, “the complaint indicates that
plaintiffs retained the information in question and were still

able to use 1it”) See State v. Seventh Reguirement Fund, Inc., 98

N.Y.24 246, 259 (2002) (“to the exclusion of the owner’s rights”);

Woodie v. Aztech Int’l Corp., 9 Misc.3d 1104(A), 806 N.Y.S.2d 449

20



(Sup. Ct. N.Y. Co. July 1, 2005) (claim for conversion of “contact
list” dismissed as involving intangible property “where the owner

of the property 1s not excluded from possession’”); Hair Say, LTD

v. salon Opus, Inc., 6 Misc.3d 1041(A), 800 N.Y.S.2d 347 (2005 WL

h9753%) (Sup. Ct. Nassau Co. 2005) (“Hair Say retained possession

of the customer list at all times”). Cf., Shaveli v. Corcorn

Group, 9 Misc.3d 589, 802 N.Y.S.2d 871 (Sup. Ct. N.Y. Co.

2005) (conversion of competitors lists actionable if coupled with
interierence with owner’s access to data, such as changing
owner’s access code, and asportation of “hard copy list of client
contacts’”) .  As stated above, in regard to plaintiff’s
allegatiorn that Greenfield’s attempted deletion of his emails
contalning attachments comprised of confidential or trade secret
information, plaintiff’s concession in a reply affidavit that
plainciff “was able to restore those emails” conclusively
establishes that plaintiff has no claim against Springer for
participating in that conduct. See supra, fn 1, above. Since
plaintiff has failed to state any cause of action cognizable at
law for its second cause of action, defendant Springer’s motion
—o dismiss plaintiff’s second cause of action is granted.

Computer Trespass - Violation of Penal Law § 156.10 - Third Cause
of Action

Plaintiff asserts in it’s third cause of action against
Springer a violation of § 156.10 of the Penal Law . Section

15

o
N

1), entitled “Computer Trespass” provides that:

21



la] person is guilty of computer trespass
when he knowingly uses or causes to be used a
computer or computer service without
authorization and: (1) he does so with an
intent to commit or attempt to commit or
further the commission of any felony; or (2)
he thereby knowingly gains access to computer
material. Computer trespass 1s a class kE
felony.

N.Y. Penal Law S 156.10 (McKinney 1998). The phrase “uses a
computer or computer service without authorization” is defined 1in
15%6.00 as:

the use of a computer or computer service
without the permission of, or in excess of
the permission of, the owner or lessor or
someone licensed or privileged by the owner
or lessor after notice to that effect to the
user of the computer or computer serviced has
been given by: (a) giving actual notice in
writing or orally to the user; or (b)
prominently posting written notice adjacent
to the computer being utilized by the user;
or (c) a notice that is displayed on, printed
out on or announced by the computer being
utilized by the user.

N.Y. Penal Law S 156.00 (McKinney 1998). “Computer material” is
defined in pertinent part as:

any computer data or computer procram which:

. (c) is not and is not intended to be
available to anyone other than the person or
persons rightfully in possession thereof or
selected persons having access thereto with
his or their consent and which accords or may
accord such rightful possessors an advantage
over competitors or other persons who do not
have knowledge or the benefit thereof.

Ia. Since the New York State Legislature did not expressly

provide for a civil remedy under § 156.10, recovery under Penal

Law = 196.10 is allowed only if a private right of action can Dbe
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mplied. Hammer v. American Kennel Club, 1 N.Y.3d 294, 299

(20037 ; Sheehy v. Big Flats Community Day, Inc., 73 N.Y.z2d 629,

Hh335 (1989). A plaintiff may seek relief “'‘only if a legislative
intent to create such a right of action is fairly implied in the
atarutcry provisions and their legislative history.’” Gerel

Corp. v. Prime Eastside Holdings, LLC, 12 A.D.3d 86, 90 (lst

Dept. 2004), guoting Hoxie’s Painting Co. v. Cato-Meridian Cent.

Sch. Dist., 76 N.Y.2d 207, 211 (1990).
Ordinarily, the pleading of separate causes of action
alleging the violation of the penal code 1s inappropriate.

Crardall v. Bernard Overton & Russell, 133 A.D.2d 878, 879 (3d

Dept. 1987) (“we hold that Supreme Court properly found that

plaintitf’s allegations of extortion, perjury, attempted grand
larceny, harassment and coercion constituted criminal offenses
specil ically defined in the Penal Law and, as such, were

Tmproperly pleaded as separate causes of action in the instant

civil action”) (emphasis supplied). See also, Luckett v. Bure,

290 FLo3a 493, 497 (2d Cir. 2002) (traffirm[ing] the district
couart’s dismissal of Luckett’s claims of sabotage, forgery, and
perijury, which are crimes and therefore do not give rise to civil
causes of action”) (emphasis supplied). The Supreme Court in Cort
v. Lsh, 422 U.S. 66, 95 S. Ct. 2080 (1975) and our Court of
Appeass 1n Sheehy, 73 N.Y.2d at 633-36 have, however, not “go[ne]

S0 Lar as Lo say that in this circumstance a bare criminal
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statute can never be deemed sufficiently protective of some
special group so as to give rise to a private cause of action by

a member of that group.” Cort v. Ash, 422 U.S. at 80, 95 S. Ct.

at 2069,
Hammer and Sheehy set forth a three-pronged test, previously

estab.ished in Burns Jackson Miller Summit & Spitzer v. Lindner,

B o NLYLZ2d 314, 325 (1983), to determine if a private right of

ac-ion can pe implied from a statute. See also, CPC Intl. v.
McKesson Corp., 70 N.Y.2d 268, 276 (1987). “The essential
factors to be considered are: (1) whether the plaintiff is one of

" The Fourth Department seems to be the only court that has
repeatedly implied a private right of action from penal or
regulatory statutes. See e.g., Stambach v. Pierce, 136 A.D.2d 329
(4 Dept. 1988), overruled on the authority of Sheehy, Stambach
v. Pierce, 162 A.D.2d 1054 (4" Dept. 19390). In Niagra Mohawk
Power Corp. v. Freed, 265 A.D.2d 938 (4™ Dept. 1999), the court
observed that “commercial bribery can constitute a civil cause of
action” under Penal Law $180.03. Id. 265 A.D.2d at 939. Freed
has since been thoroughly repudiated on this point by two of the
ovher departments, Wint v. ABN Amro Mort. Group, Inc., 19 A.D.3d
Sgd (~d Dept. 2005); Sardanis v. Sumitomo, 279 A.D.2d 225, 230
(1 Dept. 2001), and the federal courts, Phillip Morris Inc. v.
Heinrich, unpublished 1996 WL 363156 (S.D.N.Y. June 28,
199¢) (collecting cases). Freed is not, however, authority for
the proposition that a private cause of action may be implied
from penal statutes generally, Kwasnik v, City of New York, 298
A.D.2d 502 (24 Dept. 2002) (“plaintiff failed to demonstrate that
a private right of action to recover damages may be implied from
Penal Law 5240.50(2)"”); Niagra Mohawk Power Corp. v. Testone, 272
A.D.2d 910, 911 (47 Dept. 2000) (refusing to imply a private
right of action from the attempt statute, Penal Law §110.00);
General Motors Acceptance Corp. v. Desbiens, 213 A.D.2d 886, 888
(3d Dept. 1995) (refusing to imply a right of action from the
Harassment statute), nor is it authority for resolution of the
Jquestion whether a private right of action should be implied from
Article 156 of the Penal Law.
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the o~.ass for whose particular benefit the statute was enacted;
() whether recognition of a private right cf action would
promote the legislative purpose; and (3) whether creation of such
4+ right would be consistent with the legislative scheme.” Sheehy

v. Fiy Flats Community Day, Inc., 73 N.Y.2d 629, 633 (1989),

quoted in Hammer, 1 N.Y.3d at 299. See, e.g., Gerel Corp. v.

Prire Eastside Holdings, LLC, 12 A.D.3d 86, 90 (lst Dept. 2004);

Ahmad v. Nassau Health Care Corp., 8 A.D.3d 512, 513 (2d Dept.

20C4); FEarsing v. Nelson, 212 A.D.2d 66, 71 (4th Dept. 1995). In

app.ying this test, courts must keep in mind that “the
legislature has both the right and the authority to select the
metrods to be used in effectuating its goals, as well as to
~hoose the goals themselves|[,] . . . [and that] regardless of its
consistency with the basic legislative goal, a private right of
action should not be judicially sanctioned if it is incompatible
with the enforcement mechanism chosen by the Legislature or with
scme other aspect of the over-all statutory scheme.” Sheehy, 73
N.Y.2d at 634-35, guoted in Hammer, 1 N.Y.3d at 299.

iindler establishes that there is a fourth factor that must
e ccnsidered in addition to the three identified in Sheehy and
Hammer, whether telescoped into the three-pronged test or
cecnsidered separately. Courts must consider “existing common-law

remedies, with which legislative familiarity is presumed,”

Linaner, %9 N.Y.2d at 325, and determine whether to impose “[a]

25



vare action, which would impose per se liability without any

o]
=
t

£ the limitations applicable to the common-law forms of action

(@)

, |and thereby] would inevitably upset the delicate balance

stab.ished” by the existing common law remedial scheme. Id. 59

]

v
~

v 2% at 330. This test roughly parallels the fourth Cort v.

Ww

Ash [actor, i.e., whether the putative cause of action 1s “one

tradirionally relegated to state law, 1in an area basically the
concern of the States, so that it would be inappropriate to infer
. ~ause of action based solely on federal law,” absent of course

“re federalism aspect of the analysis. Cort v. Ash, 422 U.S. at

75, s S.Ct oat 20887
Legislative History Background
nrricle 156 of the Penal Law, entitled “Offenses Involving
Corputers” went into effect on November 1, 1986, and created five
new offense categories: unauthorized use of a computer, computer

“respass, computer tampering, unlawful duplication of computer

m
59

relataed material, and criminal possession of computer related

material. Among other things, it amended several sections of the
Seral Law and Criminal Procedure Law, and it expanded the meaning
S5f rerms “property” and “service” for crimes of larceny and theft
~f services to include computer data and programs, and a computer

The Lindner decision in this respect drew heavily on the

Ccrt v. Ash test. The first three prongs of the Lindner-Sheehy-
Hammer test are virtually identical to those established in Cort
v. Ash, 422 U.S. at 78, 95 S.Ct at 2088.
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service, respectively. Summary of Legislation, 1986, ch. 514, at
Ti-el. "n addition, it defined the terms “computer data,”
“computer program,” and “computer material” as property.

Article 156 was enacted in response to a burgeoning rash of
compurer crimes against businesses and private individuals, and
2150 pecause the Penal Law at the time was woefully inadequate to
address these computer crimes. Mem. of The Attorney General,
Covernor’s Bill Jacket, L.1986, ch. 514. It was enacted to
provide a “comprehensive statutory scheme to allow for effective
law enforcement in the areas of crimes abetted by computers, or

crimes in which the computer or their data or programs are, 1n
sffecy, the victims of the crime.” Id. The legislation adapted
New York’s statutes “to the realities of the computer age” due to
the “proliferation of computers and the technological advances of
recent yvears” and it prohibited “the unethical and illegal use of
omputers. Governor’s Approval Mem., July 24, 1986, Bill
Jacke~, L.1986, ch. 514. The legislation was both prophylactic
and punitive, and encouraged the computer industry to “post
notices of the scope of authorized use and to devise codes to
limit unauthorized use.” Id.

4t the time when the New York State Legislature enacted

Avticole 156 of the Penal Law, 42 other states had already enacted

some form of computer crime laws, People v. Versaggi, 83 N.Y.2d

123, 128 n.3 (1994). Some states expressly provided for a civil
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cause of action within the text of the penal statute (see, e.d.,
Cal. Penal Code § 502 (e) (1) (West 1999); N.J. Stat. Ann. S§§
Sh:23A-1 to 2A:38A-6 (West 2000)), while other states did not
expressly provide for a civil remedy within the computer crimes

penal statute (see, e.g., N.Y. Penal Law S 156 (McKinney 1998)).

1 is .egal backdrop provides some evidence whether a civil remedy
may be implied from the enactment of Article 156.
Analysis

The case law discussing whether a private right of action
can be implied under Article 156 of the Penal Law 1s sparse. In

Lawrence v. State of New York, 180 Misc.2d 337, 343 (Ct. CL.

19949), the Court of Claims left open the issue whether a former
prisoner had an implied private cause of action against the state
under $156.05 (unauthorized use of a computer) based on a
~orrectional officer’s unauthorized dissemination of his
omputerized criminal record. The court dismissed the complaint,

nowcver, on other grounds. Plaintiff relies on Blissworld, LIC

v. Kovak et al., unpublished, 2001 N.Y. Slip. Op. 40084(U). In

Blicsworld, the defendants sought dismissal of various causes of
Sction based on alleged violations of the Penal Law, including §

=

156.10 (Computer Trespass) and § 20 (Aiding and Abetting). The
~ourt denied the motion, ruling that the three-pronged test of

Sheehy was satisfied, and held that a private right of action was

implied under § 156.10. Assuming that Blissworld was correct on
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fhe tirst two Sheehy factors, the court disagrees with
Blissworld’s analysis of the third factor, i.e., that creation of
an impiied private right of action under § 156.10 is consistent
with the legislative scheme.

The Court of Appeals has stated that the most critical
ingu-ry when determining whether a private right of action can be
impl:ea where one is not expressly provided Zor in the statutory
larcuage 15 whether such action is consistent with the

legislative scheme. Sheehy v. Big Flats Community Day, Inc., 73

N.Y.2d at 634 citing Burns Jackson Miller Summit & Spitzer 59

N.Y.2cd at 325; CPC Intl. v. McKesson Corp., 70 N.Y.2d at 276. As

“he Sreehy court noted, “the Legislature has both the right and
authority ©o select the methods to be used in effectuating its
qoals, as well as to choose the goals themselves.” Sheehy, 73
N.V.2a at 634. Even if consistent with the basic legislative
goal, Sheehy stated that “a private right of action should not be
judicially sanctioned if it is incompatible with the enforcement
rectanism chosen by the Legislature or with some other aspect of

the overall statutory scheme.” Sheehy, 73 N.Y.2d at ©34-35

(1989) . See also, Ahmad v. Nassau Health Care Corp., 8 A.D.3d

512, 14 (2d Dept. 2004).
An 1mplied private right of action does not exist under §
156.10 because the creation of such a right would not be

consistent with the legislative enforcement scheme. It 1is
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presumed that, when the Legislature enacted Article 156 of the
Penal Law in 1986, it was aware of the fact that 42 other states
had al!ready enacted criminal statutes to combat computer crimes,
wi=r some of those states expressly providing for civil damages
for a violation of their criminal computer statute, and some
sta-es not so providing. Lindner, 59 N.Y.2d at 325. The

Legislature chose not to follow the lead of those states

expressly providing for a civil remedy. Furthermore, while the
plain-iff in the instant case has not successfully pled the
‘ntenticnal torts of trespass to chattels or conversion,
plaintiff has a remedy for the tort of misappropriation of trade
se~rets, and a civil remedy under the federal Computer Fraud and
Abuse Act, 18 U.S.C.A. § 1030(g). Given the enforcement
mechanisms chosen by the legislature, i.e., prosecution by the

dierrict attorney of a Class E felony, and the foregoing
starutory and common-law backdrop, creation of a per se action
carnot be supposed without some evidence of an intention to
~reste one, evidence that is wholly lacking.

In short, plaintiff has not met its burden of proving that
1 implied private right of action exists under § 156.10 of the

Pena!l Law. Cf., Kwasnik v. City of New York, 298 A.D.2d 502

(“failed to demonstrate”). After reviewing the legislative
hictory and the statutory language, the court concludes that the

Legislature did not intend to create an implied right of action
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under . 156.10, and also finds that it is not consistent with the
_eglslative scheme in recognizing such a right.

[n any event, plaintiff has nevertheless failed to allege a
recessary element of the crime of computer trespass in 1ts
complaint, namely that plaintiff actually notified defendant
Springer that she was prohibited from using the computer after
ner rermination on September 20, 2005. Plaintiff failed to
allecge that defendant Springer “use[d] a computer . . . without
the permission of, or in excess of the permission of, the owner

Af~er notice to that effect to the user of the computer

nas peen given by: (a) giving actual notice in writing or orally
©o the user; . . . or (¢) a notice that is displayed on, printed
out on or announced by the computer being utilized by the user.”

Read _aw & 156.00(6) and § 156.10. The fact that Springer logged
on o Rochester Linoleum’s computer system via Citrix a half-hour
after she was served with the Order to Show Cause and TRO 1is
‘rrelevant since the TRO only restrained Springer (and
Greentield) from bidding on jobs and also mandated that she
produce her computer for discovery. It did not provide her with
tho actual notice reguired pursuant to § 156.00(6) and § 156.10
“¢ sUop accessing Rochester Linoleum’s computer system.

Rased on the foregoing analysis, olaintiff has failed to
state a cause of action for a violation of section 156.10

(Compuater Trespass) of the Penal Law, and thus defendant
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Springer’s motion to dismiss plaintiff’s third cause of action is
Jranted.
Punitive Damages - Sixth Cause of Action
A claim for punitive damages is not a separate cause of

action in that it is “parasitic and possesses no viability absent

its attachment to a substantive cause of action.” Rogcanova v.

Touitable Life Assurance Society, 83 N.Y.2d 603, 616-17 (1994).

“rhe olaim for punitive damages is not a separate cause of
action; it merely constitutes ‘an element of the single total

~lair for damages.’” Knibbs v. Wagner, 14 A.D.2d 987 (4™ Dept.

1961 (quoting Gill v. Montgomery Ward & Co., 284 App. Div. 36,

41) . “r other words, there must be a valid claim for
ccmpensatory damages before an award for punitive damages can be

cersidered.  Hubbell v. Trans World Life Ins. Co. of New York, 50

N.Y.2a #99, 901 (1980). Because plaintiff’s claims for trespass
arca computer trespass have been dismissed for failure to state a
couse of actlon, and the claim for misappropriation of trade
secrets remalns only, plaintiff’s separately stated punitive
damages clalm against Springer cannot stand on 1ts own.
Accordingly, defendant Springer’s motion to dismiss the sixth
catsc of action alleging punitive damages against her 1s granted,
witthicut prejudice to plaintiff seeking punitive damages at trial
ir. connection with its only viable and remaining cause of action.

Topps Co., Inc. v. Cadbury Stani S.A.I.C., 380 F.Supp.2d 250,

32



066-67 (S.D.N.Y. 2005); Huschle v. Battelle, 33 A.D.2d 1017, 308

N.Y.5.2d 235 (lst Dep't 1970), aff'd, 31 N.Y.2d 767, 338 N.Y.S5.2d
622, 290 N.E.2d 823 (1972).
Greenfield’s Cross-Motions to Dismiss
Tn its complaint, plaintiff asserted three causes of action

against GCreenfield: (1) breach of duty of loyalty, (2) aiding and

2pe- ©ing - violation of Penal Law § 20, and (3) punitive damages.
Tetfendant Greenfield filed a cross-motion to dismiss the
complaint for failure to state a cause of action.

Breach of Duty of Loyalty - Fourth Cause of Action
Plaintiff alleges in its fourth cause of action that

Greeniieild breached the duty of loyalty to his employer,

Fochester Linoleum. An employee owes his employer a fiduciary
du-v and a duty of loyalty. Luskin v. Seoane, 226 A.D.2d 1144,
1145 (4th Dept. 1996). Accordingly, an employee “‘'is prohibited

from acting in any manner inconsistent with his agency or trust

5

and 15 ar all times bound to exercise the utmost good faith and

4

syalty n the performance of his duties.’’ Burnett Process,

‘n~. . Richlar Industries, Inc., 55 A.D.2d 812 (4th Dept. 1976)

guoting Lamdin v. Broadway Surface Advertising Corp., 272 N.Y.

133, 138 (1%9306). See Sokoloff v. Harriman Estates Development

Corp., Y6 N.Y.2d 409, 416 (2001); Mega Group, Inc. V. Halton, 290

A.2.24 673, 675 (3d Dept. 2002).

S this motion to dismiss, this court must not only accept
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ss true the facts as alleged in the complaint and in plaintiff’s
submicssions in opposition to the motion, but also give plaintiff
fne benefit of every possible favorable inference. Plaintiff

zlleges that, on September 20, 2005, “while still employed by

Rochester Flooring, Greenfield knowingly provided Springer his
Citrix user name and password to allow Springer to access
Fochester Flooring’s Bid Database.” Complaint, I 63.
Furcnermore, plaintiff alleges that Greenfield provided his user
rare and password information to Springer even after Springer
tole ~im that she was no longer an employee of Rochester

Flooring. Complaint, 9 65. Plaintiff also alleges that
Greenfield knowingly and willfully provided Springer with this
Srformation to allow Springer to obtain confidential and
proprietary information in the Bid Database concerning commercial
puilding and construction contracts that Rochester Flooring has
slready bid or intends to submit a bid, and as a result of this
breacn of loyalty, plaintiff alleges that it has been damaged 1n
an arount still yet to be determined. Id. 99 64, 66. While
Grecrntield alleges that he, and not Springer, remotely accessed
Rochester Linoleum’s computer system from defendant Springer’s
nome computer on the night of September 20, 2005, this motion to
dismiss only goes to the sufficiency of the complaint. His
4ffidavit cannot be used in support of his pre-answer motion.

Rovello, 40 N.Y.2d at ©636.
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Fased on the foregoing, plaintiff has adequately alleged a
cause of action against Greenfield for breach of duty of loyalty,
and rrerefore defendant Greenfield’s cross-motion to dismiss this
~ause of action 1s deniled.

Aiding and Abetting - Violation of Penal Law § 20 - Fifth Cause
of Action against Greenfield

Section 20.00 of the Penal Law, entitled “Criminal liability
for -~onduct of another,” states, “When one person engages in
~ondua-t which constitutes an offense, another person is
criminally liable for such conduct when, acting with the mental

culpapility reguired for the commission thereof, he solicits,

requests, commands, importunes, OT intentionally aids such person

to engage in such conduct.” Plaintiff alleges in its fifth cause
6f setion that “[bly Greenfield’s actions, he knowingly and
n-en-ionally aided Springer in her engagement of conduct which

consTtitutes a criminal offense, [and] “as a result of
Greenfield’s actions of aiding and abetting Springer, Rochester
7locring has been damaged in an amount still yet to be
detormined.” Complaint 99 68, 69.

“or the same reasons as set forth in this court’s analysis
“f the third cause of action against Springer for violation of &
46,70 (Computer Trespass) of the Penal Law, in concluding that
there is no private right of action against defendant Springer,
fhere can be no accessory liability on the part of defendant

Srecnfield. Separately, there is no civil tort for conduct
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amoun~ing to being an accessory to a crime, just as there is no

civ.l tort for attempting to commit a crime. Niagara Mohawk

Power Corp. v. Testone, 272 A.D.2d at 911.

To the extent that plaintiff alleges a civil conspiracy for
the improper use of its computer, New York does not recognize the

tort »f civil conspiracy. Burdick v. Verizon Communications,

Inc., 305 A.D.2d 1030, 1031 (4th Dept. 2003); TIestone, 272 A.D.2d
at 911. Accordingly, defendant Greenfield’s cross-motion to
diswiss plaintiff’s fifth cause of action against him for aiding
and anetcing is granted.
Punitive Damages - Sixth Cause of Action Against Greenfield

Defendant Greenfield cross-moves to dismiss plaintiff’s
six i cause of action for punitive damages. Plaintiff alleges
that “Greenfield’s conduct amounted to a wanton, willful or
reckless disregard of Rochester Flooring’s rights and property
interests, Complaint, ¢ 71. Plaintiff further asserts that, in
addition to compensatory damages, plaintiff is entitled to
judgment against Greenfield for punitive damages in the amount of
51,000,000, Id. 9 72.

L claim for punitive damages 1s not a separate cause of
action in that it is “parasitic and possesses no viability absent

ire artachment to a substantive cause of action.” Rocanova v.

FEaguitable Life Assurance Society, 83 N.Y.2d 603, 6l6-17 (1994).

Iy, other words, there must be a valid claim for compensatory
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cGamages pefore an award for punitive damages can be considered.

Luboe .1 v. Trans World Life Ins. Co. of New York, 50 N.Y.2d 899,

GOl (.980). On the other hand, 1f the complaint states facts
whicn warrant an award for punitive damages, it 1s not necessary

that they be specifically demanded. Kaplan v. Sparks, 192 A.D.Z2d

n subsequent agpeal, 221 A.D.2d 974

119, 1120 (4'" Dept. 1993),

(4 Dept. 1995); Korber v. Dime Sav. Bank of Brooklyn, 134 App.
Div. .49 (2d Dept. 1909).
The purpose of punitive damages is to vindicate public

rigyhts, not to remedy private wrongs. Rocanova V. Equitable Life

Assurance Society, 83 N.Y.2d 603, 613 (1994). As such, punitive

Gamaces are not recoverable in an ordinary breach of contract
4ct o unless the breach also involves “a fraud evincing a high
degres of moral turpitude and demonstraties] such wanton
diercnesty as to imply a criminal indifference to civil
obliqations [and if] the conduct was aimed at the public

gqercyaliy.” Id. at 613, quoting Walker v. Sheldon, 10 N.Y.Z2d

407, 404-05 (1961) (internal quotations omitted). As this
~cridtet “aimed at the public” only applies to breach of contract

~ases, it does not apply to tort cases for breach of fiduciary

duty. Don RBuchwald & Associates, Inc. v. Rich, 281 A.D.2d 329,
i5( (Ist Dept. 2001). Accordingly, punitive damages are
recoverable in tort cases as long as the “very high threshold of
mora: culpability is satisfied.” Giblin v. Murphy, 73 N.Y.2d
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764, 72 (1988). One of the following must be shown to sustain a
~laim for punitive damages in tort: “intentional or deliberate
wrongdoing, aggravating or outrageous circumstances, a fraudulent
~v evil motive, or a conscious act that willfully and wantonly

dlsiegards the rights of another.” Don Buchwald & Associates,

Tne. v, Rich, 281 A.D.2d 329, 330 (lst Dept. 2001), citing

Swersky v. Drever & Traub, 219 A.D.2d 321, 328 (1lst Dept 199%0);

Sm.oth v. County of Erie, 743 N.Y.S.2d 649, 651 (4th Dept. 2002).
Locepting plaintiff’s allegations as true at this early stage of
itlgation, and giving the plaintiff the benefit of every
poseible favorable inference, plaintiff has sufficiently stated a
~la'm for punitive damages against Greenfield. Accordingly,
defendant Greenfield’s cross-motion to dismiss the punitive
damages cause of action against him is granted without prejudice
to piraintiff seeking punitive damages at trial on it’s only
retaicing claim against Greenfield if the trial court determines
w3 rhere is a reasonable basis in the evidence to submit the

~laim to the jury. Pchelka v. Loomis-Root, Inc., 210 A.D.2d 889,

389-90 (4 Dept. 1994).
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Conclusion
The cross motions are granted in part and denied in part as
specified above.

50 ORDERED.

KENNETH R. FISHER
JUSTICE SUPREME COURT

OAVED: January 30, 2006
Rochester, New York
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