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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Gonzalez, P.J., Acosta, Moskowitz, Richter, Feinman, JJ.

14636 American Transit Insurance Company, Index 152876/12
Plaintiff-Respondent,

-against-

James Allen Clark, et al.,
Defendants,

Sky Acupuncture, P.C.,
Defendant-Appellant.
_________________________

Law Offices of Melissa Betancourt, P.C., Brooklyn (Melissa
Betancourt of counsel), for appellant.

The Law Office of Jason Tenenbaum, P.C., Garden City (Jason
Tenenbaum of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Carol R. Edmead, J.),

entered April 7, 2014, to the extent appealed from as limited by

the briefs, which granted plaintiff’s motion for summary judgment

against defendant Sky Acupuncture, P.C., and declared that

defendant Sky Acupuncture, P.C. is not entitled to no-fault

insurance coverage for the subject motor vehicle accident,

unanimously reversed, on the law, without costs, and the



declaration vacated.

Plaintiff failed to establish prima facie that it was

entitled to deny defendant Sky Acupuncture’s claim because Sky’s

assignor, defendant Clark, did not appear for independent medical

examinations (IMEs) (see Unitrin Advantage Ins. Co. v Bayshore

Physical Therapy, PLLC, 82 AD3d 559 [1st Dept 2011], lv denied 17

NY3d 705 [2011] [to meet its prima facie burden on summary

judgment, insurer must establish that it requested IMEs in

accordance with the procedures and time frames set forth in the

No-Fault implementing regulations, and that the patient did not

appear]; see also Interboro Ins. Co. v Perez, 112 AD3d 483 [1st

Dept 2013]).  Here, although plaintiff established that the

notices of the scheduled IMEs were properly mailed and that Clark

did not appear, plaintiff failed to show that the scheduling of

the IMEs complied with Insurance Department Regulations (11

NYCRR) § 65-3.5(d), which prescribes a 30-calendar-day time frame

for the holding of IMEs (see W.H.O. Acupuncture, P.C. v Travelers
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Home & Mar. Ins. Co., 36 Misc 3d 152[A], 2012 NY Slip Op 51707[U]

[App Term, 2d Dept 2012]; American Tr. Ins. Co. v Jorge, 2014 NY

Slip Op 30720[U] [Sup Ct, NY County 2014]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2015

_______________________
CLERK
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Friedman, J.P., Renwick, Moskowitz, Richter, Clark, JJ.

14682 American Transit Insurance Company, Index 154337/13
Plaintiff-Appellant,

-against-

Longevity Medical Supply, Inc.,
Defendant-Respondent,

Jonathan Estrella, et al.,
Defendants.
_________________________

The Law Office of Jason Tenenbaum, P.C., Garden City (Jason
Tenenbaum of counsel), for appellant.

The Law Office of Melissa Beatancourt, P.C., Brooklyn (Melissa
Beatancourt of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Debra A. James, J.),

entered October 15, 2014, which, to the extent appealed from,

denied plaintiff’s motion for summary judgment declaring that it

is not obligated to provide no-fault coverage to defendant

Longevity Medical Supply, Inc. in connection with the October 7,

2012 motor vehicle accident, affirmed, without costs.

Plaintiff failed to establish prima facie that it was

entitled to deny defendant Longevity Medical Supply, Inc.’s claim

because Longevity’s assignor, defendant Estrella, did not appear

for independent medical examinations (IMEs) (see Unitrin

Advantage Ins. Co. v Bayshore Physical Therapy, PLLC, 82 AD3d 559
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[1st Dept 2011], lv denied 17 NY3d 705 [2011] [to meet its prima

facie burden on summary judgment, insurer must establish that it

requested IMEs in accordance with the procedures and time frames

set forth in the No-Fault implementing regulations, and that the

patient did not appear]; see also Interboro Ins. Co. v Perez, 112

AD3d 483 [1st Dept 2013]).  Here, although plaintiff  established

that the notices of the scheduled IMEs were properly mailed and

that Estrella did not appear, plaintiff failed to show that the

scheduling of the IMEs complied with Insurance Department

Regulations (11 NYCRR) § 65-3.5(d), which prescribes a 30-

calendar-day time frame for the holding of IMEs (see W.H.O.

Acupuncture, P.C. v Travelers Home & Mar. Ins. Co., 36 Misc 3d

152[A], 2012 NY Slip Op 51707[U] [App Term, 2d Dept 2012];

American Tr. Ins. Co. v Jorge, 2014 NY Slip Op 30720[U] [Sup Ct,

NY County 2014]).

Contrary to the position taken by the dissent, the issue of

whether plaintiff has failed to establish that the notices for

the IMEs were timely, pursuant to 11 NYCRR 65-3.5(d), presents a

question of law which this Court can review.  Unlike the dissent,

we find that plaintiff was required to submit proof of the timely

notice in order to make a prima facie showing of entitlement to

judgment as a matter of law.  Any belated attempt by plaintiff to
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cure this deficiency in its prima facie showing by submitting

evidence for the first time in reply would have been improper

(see DiLapi v Saw Mill Riv., LLC, 122 AD3d 896, 900-901 [2nd Dept

2014]; Hawthorne v City of New York, 44 AD3d 544 [2007];

Scansarole v Madison Sq. Garden, L.P., 33 AD3d 517 [1st Dept

2006]).

The dissent mistakenly posits that the majority failed to

“cite a single authority for supporting [our] position” that

plaintiff was required to submit proof of the timely notice for

the IMEs in order to make a prima facie showing of entitlement to

judgment as a matter of law.  In Unitrin Advantage Ins. Co. v

Bayshore Physical Therapy, PLLC, we explicitly held that

“[p]laintiff satisfied its prima facie burden on summary judgment

of establishing that it requested IMEs in accordance with the

procedures and time frames set forth in the no-fault implementing

regulations, and that defendants’ assignors did not appear” (82

AD3d at 560 [emphasis added]).

Likewise, the dissent points out that “the majority negates

the precedential authority of Lucas . . .”  Contrary to the

dissent’s assertion, Lucas does not support its position since in

Lucas, the defendant did not argue on appeal that the plaintiff

failed to satisfy its prima facie burden on summary judgment of
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establishing that it requested IMEs in accordance with the

procedures and time frames set forth in the no-fault implementing

regulations.  Here, in contrast, the issue of whether plaintiff

met its burden of showing compliance with the applicable time

frame was fully briefed on appeal.

Also, contrary to the dissent’s suggestion, defendant was

not in the best position to determine whether plaintiff complied

with the 30-day requirement.  As the dissent acknowledges, the

30-day period with which the IME was supposed to be scheduled is

measured from the date on which plaintiff received the prescribed

verification form from defendant.  Yet, no evidence in affidavit

form or any other form has been submitted by plaintiff indicating

the date upon which plaintiff received the verification from

defendant.  Thus, contrary to the dissent’s assertion, it does

not “appear[] from the record that plaintiff in fact may well

have complied with the requirement in question.”

Finally, the dissent argues that a plaintiff’s failure to

comply with the 30-day time frame for the scheduling of the IME

does not affect a plaintiff’s right to deny a claim for services
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rendered to the insured after the date of the IME for which the

insured failed to appear.  This contention, however, was never

raised by plaintiff in its appellate brief and we therefore

decline to consider it.

All concur except Friedman J.P. who dissents
in a memorandum as follows:
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FRIEDMAN, J.P. (dissenting)

I respectfully dissent.  The point on which the majority

affirms the denial of summary judgment to the plaintiff insurer —

the absence of evidence as to whether the independent medical

examinations (IMEs) for which the insured injured person failed

to appear were scheduled within the 30-day time frame

contemplated by Insurance Department Regulations (11 NYCRR) § 65-

3.5(d) — was not raised by the defendant medical vendor

(Longevity) in its opposition to plaintiff’s motion for summary

judgment.  Rather, Longevity raised the point for the first time

in its brief opposing plaintiff’s appeal.  Had Longevity raised

this issue in opposing the motion, plaintiff may well have been

able to establish compliance with the regulation in question.

It is undisputed that plaintiff has established that it sent

notices of two successive IMEs to the insured and that the

insured failed to appear for either IME — a breach of a condition

precedent under the policy (as set forth by the mandatory

personal injury protection endorsement prescribed by 11 NYCRR 65-

1.1[d]) that ordinarily would vitiate coverage for the loss (see

Unitrin Advantage Ins. Co. v Bayshore Physical Therapy, PLLC (82

AD3d 559 [1st Dept 2011], lv denied 17 NY3d 705 [2011]).

Notwithstanding the undisputed failure of the insured
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(Longevity’s assignor) to appear for the scheduled IMEs,

Longevity argues — as previously noted, for the first time on

appeal — that plaintiff is not entitled to summary judgment

because the record does not affirmatively establish that it

complied with a regulation addressing the timing of the first

IME.  The subject regulation, 11 NYCRR 65-3.5(d), provides that

an insurer wishing to require an IME as additional verification

of a claim for motor vehicle no-fault benefits after receipt of

the initial prescribed verification “shall schedule the

examination to be held within 30 calendar days from the date of

receipt of the prescribed verification forms.”1

In pertinent part, 11 NYCRR 65-3.5 (“Claim procedure”)

provides:

“(a) Within 10 business days after receipt of the
completed application for motor vehicle no-fault
benefits (NYS form NF-2) or other substantially
equivalent written notice, the insurer shall forward,
to the parties required to complete them, those
prescribed verification forms it will require prior to
payment of the initial claim.

“(b) Subsequent to the receipt of one or more of
the completed verification forms, any additional

1The phrase “prescribed verification forms” apparently
refers to certain of the forms enumerated in the preceding
section, 11 NYCRR 65-3.4, and set forth in Appendix 13 to the 
Insurance Department regulations (specifically, forms NF-3, NF-4,
NF-5, NF-6 and NF-7).
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verification required by the insurer to establish proof
of claim shall be requested within 15 business days of
receipt of the prescribed verification forms. . . 

“(c) The insurer is entitled to receive all items
necessary to verify the claim directly from the parties
from whom such verification was requested.

“(d) If the additional verification required by
the insurer is a medical examination, the insurer shall
schedule the examination to be held within 30 calendar
days from the date of receipt of the prescribed
verification forms.”

In this case, the accident occurred on October 7, 2012; the

application for benefits was submitted on or about October 29,

2012; the first IME notice was sent out on November 21, 2012 for

an IME to be held on December 12, 2012; and (after the insured

failed to appear for the December 12 IME) the second IME notice

was sent out on December 13, 2012 for an IME to be held on

January 2, 2013 (for which the insured also failed to appear). 

The record does not reflect when plaintiff received the

“prescribed verification forms,” but those forms must have been

received some time after October 29, 2012, the date of the

insured’s initial application for benefits.  Thus, there is no

reason to assume that the scheduling of the first IME on December

12, 2012, was not within 30 days of plaintiff’s receipt of the

prescribed verification forms.  On the contrary, from the

aforementioned dates that do appear in the record, it seems
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highly likely that the first IME was scheduled to be conducted

within the 30-day time frame set forth in the regulation.2  If

Longevity wished to oppose the summary judgment on the ground

that the IMEs were not scheduled to take place within 30 days

from plaintiff’s receipt of the prescribed verification forms, it

should have raised the issue before the motion court, as the

provider did in National Liability & Fire Ins. Co. v Tam Med.

Supply Corp. (Appeal No. 15234, __ AD3d __ [1st Dept 2015]), an

appeal being decided simultaneously herewith in which the panel

is unanimously affirming the denial of summary judgment to the

insurer.  In this case, however, instead of raising the issue in

opposition to plaintiff’s summary judgment motion, Longevity

raised the point for the first time in its respondent’s brief

opposing plaintiff’s appeal.  This is what the majority refers to

when it asserts that the issue was “fully briefed on appeal.”

There is particularly no reason to excuse Longevity’s

failure to raise this issue in its opposition to the motion when

one considers that the 30-day period within which the IME was

2Similarly, there is no reason to assume that the first IME
notice, dated November 21, 2012 (23 days after October 29, 2012,
the date of the initial application for benefits), was not sent
out “within 15 business days of [plaintiff’s] receipt of the
prescribed verification forms” (11 NYCRR 65-3.5[b]).
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supposed to be scheduled is measured from the date on which

plaintiff received the prescribed verification form from

Longevity itself (see Ops Gen Counsel NY Ins Dept No. 03-02-12

[Feb. 2003] [www.dfs.ny.gov/insurance/ogco2003/rg030212.htm]

[noting that the prescribed verification form to which § 65-

3.5(d) refers is, in the case of a non-hospital healthcare

provider, “NYS Form N-F 3, Verification of Treatment by Attending

Physician or Other Provider of Health Service”]).  Thus,

Longevity itself has information from which it can determine

whether the first scheduled date of the IME (December 12, 2012)

was within 30 days of the approximate date of plaintiff’s receipt

of the verification form that Longevity sent to it.  If Longevity

had reason to believe that plaintiff failed to comply with the

30-day time frame for the scheduling of the IME, Longevity should

have raised that point before the motion court and should have

placed the relevant supporting evidence — namely, the

verification form and the date Longevity sent that form to

plaintiff — in the record.

The majority ascribes to me the position that Longevity was

in “the best position” to determine whether plaintiff complied

with the 30-day time frame.  It is not my view that Longevity was

in “the best position” to make this determination, but that it
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had information within its possession from which it could readily

have determined whether it was likely that plaintiff had complied

with the requirement.  While it may be true, as the majority

claims, that Longevity was not in the best position to make this

determination, the majority cannot escape the fact that Longevity

was well positioned to make this determination.  After all,

Longevity knows the date on which it sent the verification form

to plaintiff.

The majority sidesteps the preservation issue by asserting

that plaintiff was obligated to establish compliance with the

section 65-3.5(d) time frame as part of its prima facie burden in

moving for summary judgment.  However, no appellate court has

ever so held.  For example, in American Tr. Ins. Co. v Lucas (111

AD3d 423 [1st Dept 2013]), this Court reversed and granted the

insurer’s motion for summary judgment declaring noncoverage based

on the insured’s failure to appear for IMEs, even though the

record of that appeal does not disclose whether the IMEs had been

scheduled to be conducted within section 65-3.5(d)’s 30-day time

frame.3  While this Court, in affirming summary judgment for the

3If the majority is correct that establishing compliance
with the 30-day time frame for scheduling the initial IME is part
of the insurer’s prima facie burden in moving for summary
judgment, the motion court’s denial of summary judgment to the
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insurer in Unitrin, stated that the insurer had “satisfied its

prima facie burden on summary judgment of establishing that it

requested IMEs in accordance with the procedures and time frames

set forth in the no-fault implementing regulations” (82 AD3d at

560), the issue of the insurer’s compliance or noncompliance with

section 65-3.5(d) was not raised in that case.  Thus, Unitrin’s

reference to the “time frames set forth in the no-fault

implementing regulations” as part of an insurer’s prima facie

burden on a motion for summary judgment is dictum, not (as

mischaracterized by the majority) a holding.  Contrary to the

majority’s cavalier assertion that I “mistakenly” deny that it

cites any authority for its position, Unitrin’s statement about

“time frames” does not constitute authority for the majority’s

position because that statement is not a holding on any issue

that was actually raised in that case.

It is curious that the majority negates the precedential

authority of Lucas because the issue was not raised in the

briefs, but inconsistently relies on Unitrin as establishing that

the proof of compliance with the 30-day IME time frame is part of

insurer in Lucas was correct and, contrary to the majority’s
contention, should not have been reversed on appeal simply
because the respondent assignee medical vendor failed to raise
the point in its brief opposing the appeal.
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the prima facie case, even though there is no mention in the

record or briefs for Unitrin of the issue of compliance with the

30-day time frame.  Indeed, 11 NYCRR 65-3.5(d), the source of the

30-day time frame, is not even cited in the Unitrin briefs, and

whether the 30-day time frame was complied with cannot be

determined from the Unitrin record.  Thus, it is rather

disheartening to see the majority cite Unitrin for the novel

proposition they do.  In fact, Unitrin holds that the assignor’s

failure to appear for an IME absolves the insurer of the

obligation to comply with the time requirement for denying a

claim (see 82 AD3d at 560 [the assignor’s failure to appear for

an IME gave the insurer “the right to deny all claims

retroactively to the date of loss, regardless of whether the

denials were timely issued”] [citing 11 NYCRR 65-3.8(c)]).

Nonetheless, the majority reads Unitrin as if it holds that the

insurer’s noncompliance with a time requirement for scheduling an

IME absolves the assignor of the obligation to appear for the

IME.  In other words, the majority reads Unitrin backwards.4

4Also misplaced is the majority’s reliance on Interboro Ins.
Co. v Perez (112 AD3d 483 [1st Dept 2013]), in which we affirmed
an order denying the plaintiff insurer’s motion for a default
judgment and compelling it to accept late answers.  It appears
from the briefs on which Interboro was decided that the parties
disputed whether the insurer had established that it had sent
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The majority does not cite a single authority supporting its

position and ignores Lucas, where we denied recovery even though

the insurer did not submit proof of the matters that the majority

now proclaims part of the prima facie case.  In my view, the 30-

day time frame for scheduling an IME is analogous to a statute of

limitations and, like a statute of limitations, is a matter to be

pleaded and proved by the opponent of the claim — here, the

insured or the insured’s assignee.  The requirement that the

insured person appear for an IME as a condition precedent to

coverage is a key tool for “preventing fraud” (Stephen Fogel

Psychological, P.C. v Progressive Cas. Ins. Co., 35 AD3d 720, 722

[2d Dept 2006]), fraud having long been recognized as an endemic

problem in the field of no-fault insurance (see Matter of Medical

Socy. of State of N.Y. v Serio, 100 NY2d 854, 861-862 [2003]).

In a case where there is no dispute either as to plaintiff’s

sending the insured notice of the IMEs or as to the insured’s

failure to appear for them, we should not allow this anti-fraud

device to be defeated based on a timing provision that was not

even raised in the motion court — especially given that it

appears from the record that plaintiff in fact may well have

notices for examinations under oath to the assignor, not whether
such notices had been timely sent.
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complied with the requirement in question and, as previously

discussed, Longevity itself has reason to know whether plaintiff

did comply.5  As previously indicated, the pertinent information

was, after all, particularly within Longevity’s possession.6

The majority may be correct in taking the position that

failure to schedule an IME within the time frame set by section

65-3.5(d) bars an insurer from denying coverage based on the

insured’s failure to appear for an IME.7  In this case, however,

5The majority baselessly disputes my statement above that
“plaintiff in fact may well have complied with the requirement in
question.”  As previously noted, from the dates that do appear in
the record — the date of the initial application for benefits
(October 29, 2012) and the date of the notice (November 21, 2012)
that the first IME would be held on December 12, 2012 — there is
no reason to assume that the first IME on December 12 was not
scheduled within 30 days of plaintiff’s receipt of the prescribed
verification form from Longevity.  In this regard, plaintiff’s
receipt of the completed verification form must have occurred
long enough after October 29 for Longevity to have received the
form from plaintiff and then for the completed form to arrive
from Longevity at plaintiff’s office.

6The majority’s assertion that it would have been “improper”
for plaintiff to establish compliance with section 65-3.5(d) in
its reply papers in the motion court, had Longevity raised the
issue in its opposition, assumes the matter in dispute, namely,
whether the demonstration of such compliance was an element of
the prima facie showing necessary for summary judgment.  Again,
the majority cites no authority supporting its position on this
issue.

7I note that section 65-3.5(d), ostensibly requiring that an
IME be scheduled to be held within 30 days of the insurer’s
receipt of the prescribed verification forms, is in tension with
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where the issue of the timing of the IME was not raised before

the motion court and the record does not establish that IMEs were

not timely scheduled, plaintiff should have been granted summary

judgment declaring that the insured’s coverage for this loss was

voided retroactive to the date of the accident by his failure to

appear for the scheduled IMEs (see Unitrin, 82 AD3d at 560;

Fogel, 35 AD3d at 721-722; Ops Gen Counsel NY Ins Dept No. 03-02-

12 [Feb. 2003] [www.dfs.ny.gov/insurance/ogco2003/rg030212.htm]).

Finally, even if I were to accede to the majority’s view

that plaintiff was required to demonstrate compliance with the

30-day time frame for the scheduling of the IME as part of its

prima facie case, I would still hold that plaintiff is entitled

to partial summary judgment barring Longevity from obtaining

payments for services incurred after the dates of the scheduled

IMEs for which the insured failed to appear.  In the above-cited

opinion issued by the Office of the General Counsel of the

Insurance Department (now incorporated in the Department of

Financial Services), the Department responded to the following

the mandatory personal injury protection endorsement prescribed
by 11 NYCRR 65-1.1(d), which provides: “The eligible injured
person shall submit to medical examination by physicians selected
by, or acceptable to, the Company, when, and as often as, the
Company may reasonably require” (emphasis added).
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question, among others: “What is the effect [of an insured’s

failure to appear for a scheduled IME] on (a) pending claims for

health services rendered submitted to the insured, [and] (b) the

submission of future claims . . . ?”  The Department answered,

with respect to (a), that the nonappearance allows the insurer to

deny “any pending claim submitted for services rendered,” and,

with respect to (b),

“When an eligible injured person fails to meet the
condition precedent for coverage due to that person’s
failure to comply with a reasonable request for a
medical examination, the breach of that policy
condition obviates the obligation of the No-Fault
insurer to provide coverage for any future claims for
health services arising from the same accident provided
to that person by any health provider.”

The Department’s bifurcation of the issue between benefits

for past and future treatment suggests a way to harmonize the 30-

day time frame of section 65-3.5(d) with the previously noted

provision of the mandatory personal injury endorsement requiring

the insured person to “submit to medical examination . . . when,

and as often as, the Company may reasonably require” (see 11

NYCRR 65-1.1[d]).  If the insurer fails to comply with the 30-day

time frame in scheduling the IME, it may lose the right to deny a

claim for services rendered to the insured before the date of the
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IME for which the insured failed to appear.8  However, given that

the insured’s failure to appear for an IME “when, and as often

as, the [insurer] may reasonably require” is a breach of a

condition precedent to coverage, whether or not the insurer has

complied with the 30-day time frame, the breach of the condition

should entitle the insurer to deny claims for treatment rendered

to the insured after the date of the IME for which the insured

failed to appear.  Accordingly, even under the majority’s view of

the law, we should modify to grant plaintiff partial summary

judgment declaring it entitled to deny claims for any services

rendered to the insured after the dates of the scheduled IMEs for 

8Again, in this case, there is no reason to believe that
plaintiff failed to comply with the 30-day time frame in
scheduling the IME, although plaintiff did not present evidence
establishing that it did comply with the time frame.
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which he failed to appear.9

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2015

_______________________
CLERK

9The effect of plaintiff’s establishing the insured’s
failure to appear for the IME’s, but failing to establish its
compliance with the 30-day time frame for scheduling the first
IME, is a pure question of law arising from the record. 
Accordingly, we may consider it even though the parties have not
addressed it in their briefs.  The majority can hardly fault
plaintiff for not making an alternative request for partial
summary judgment in its brief, considering that the majority’s
decision turns on an issue that was never even mentioned in
Supreme Court.
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Friedman, J.P., Acosta, Moskowitz, Richter, Kapnick, JJ.

14735 American Transit Insurance Company, Index 150498/12
Plaintiff-Respondent,

-against-

Shateahah Vance, et al.,
Defendants,

KHL Acupuncture, P.C.,
Defendant-Appellant.
_________________________

Law Offices of Melissa Betancourt, P.C., Brooklyn (Melissa
Betancourt of counsel), for appellant.

The Law Office of Jason Tennenbaum, P.C., Garden City (Jason
Tenenbaum of counsel), for respondent.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Anil C. Singh, J.), entered January 2, 2014, which, to

the extent appealed from, granted plaintiff’s motion for summary

judgment on its complaint against defendant KHL Acupuncture, P.C.

(KHL), and declared that KHL is not entitled to receive no-fault

benefits from plaintiff, reversed, on the law, without costs, the

motion denied, and the declaration vacated.

Plaintiff failed to establish prima facie that it was

entitled to deny KHL’s claim because KHL’s assignor, defendant

Shateahah Vance, did not appear for independent medical

examinations (IMEs)(see Unitrin Advantage Ins. Co. v Bayshore
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Physical Therapy, PLLC, 82 AD3d 559 [1st Dept 2011], lv denied 17

NY3d 705 [2011] [to meet its prima facie burden on summary

judgment, insurer must establish that it requested IMEs in

accordance with the procedures and time frames set forth in the

No-Fault implementing regulations, and that the patient did not

appear]; see also Interboro Ins. Co. v Perez, 112 AD3d 483 [1st

Dept 2013]).  Here, although plaintiff established that the

notices of the scheduled IMEs were properly mailed and that Vance

did not appear, plaintiff failed to show that the scheduling of

the IMEs complied with Insurance Department Regulations (11

NYCRR) § 65-3.5(d), which prescribes a 30-calendar-day time frame

for the holding of IMEs (see W.H.O. Acupuncture, P.C. v Travelers

Home & Mar. Ins. Co., 36 Misc 3d 152[A], 2012 NY Slip Op 51707[U]

[App Term, 2d Dept 2012]; American Tr. Ins. Co. v Jorge, 2014 NY

Slip Op 30720[U] [Sup Ct, NY County 2014]).  For the reasons set

forth in American Tr. Ins. Co. v Longevity Med. Supply, Inc.

(Appeal No. 14682, __ AD3d __ [1st Dept 2015] [decided

simultaneously herewith]), we disagree with the dissent’s view 
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that this issue should not be reviewed because it was raised for

the first time on appeal.

All concur except Friedman J.P. who dissents in a
memorandum as follows:
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FRIEDMAN, J.P. (dissenting)

I respectfully dissent from the reversal of the grant of

summary judgment to plaintiff in this case for substantially the

same reason I dissent from the affirmance of the denial of

summary judgment to the same plaintiff in American Trans. Ins.

Co. v Longevity Med. Supply, Inc. (Appeal No. 14682, __ AD3d __

[1st Dept 2015] [decided simultaneously herewith]).  Here, as in

Longevity, defendant medical vendor raised the issue of whether

the IMEs were scheduled to be held within the 30-day time frame

prescribed by Insurance Department Regulations (11 NYCRR) § 65-

3.5(d) for the first time on appeal.  Had the issue been raised

before the motion court, plaintiff may well have been able to

establish that the IMEs had been scheduled in compliance with the

regulation.  Moreover, in this case, it seems unfair to reverse

the motion court’s granting of summary judgment to plaintiff
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based on an issue that was not raised in defendant’s opposition

to the motion.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2015

_______________________
CLERK
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Tom, J.P., Friedman, Sweeny, Saxe, Clark, JJ.

15234 National Liability & Fire Index 151174/14
Insurance Company,

Plaintiff-Appellant,

-against-

Tam Medical Supply Corp., et al.,
Defendants-Respondents,

Tatianna Joseph, et al.,
Defendants.
_________________________

The Law Office of Jason Tenenbaum, P.C., Garden City (Jason
Tenenbaum of counsel), for appellant.

The Rybak Firm, PLLC, Brooklyn (Damin J. Toell of counsel), for
respondents.

_________________________

Order, Supreme Court, New York County (Manuel J. Mendez,

J.), entered October 20, 2014, which, to the extent appealed

from, denied plaintiff’s motion for summary judgment against Tam

Medical Supply Corp., Charles Deng Acupuncture, P.C., Action

Potential Chiropractic, PLLC, Maiga Products Corporation, Pierre

J. Renelique, MD, Maria Masiglia PT, and Gentlecare Ambulatory

Anesthesia Services (the answering defendants), unanimously

affirmed, with costs.

Plaintiff no-fault insurer moved for summary judgment

declaring that its policy does not provide coverage to the

individual defendant for the subject accident based on her
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failure to appear for scheduled examinations under oath (EUO).

Although the failure of a person eligible for no-fault benefits

to appear for a properly noticed EUO constitutes a breach of a

condition precedent vitiating coverage (see Hertz Corp. v Active

Care Med. Supply Corp., 124 AD3d 411 [1st Dept 2015]; Allstate

Ins. Co. v Pierre, 123 AD3d 618 [1st Dept 2014]), here

defendants-respondents, assignees of the defaulting individual

defendant, opposed plaintiff’s summary judgment motion on the

ground that plaintiff had not established that it had requested

the EUO within the time frame set by the no-fault regulations

(see 11 NYCRR § 65-3.5[b]).  In its reply, plaintiff failed to

supply evidence bearing on whether the EUO had ben requested

within the appropriate time frame.  Accordingly, plaintiff’s

motion for summary judgment was properly denied.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2015

_______________________
CLERK
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15421 Sean Segota, Index 108049/10
Plaintiff-Appellant,

-against-

Tishman Construction Corporation
of New York, et al.,

Defendants-Respondents.
_________________________

Sacks & Sacks, LLP, New York (Scott N. Singer of counsel), for
appellant.

Segal McCambridge Singer & Mahoney, Ltd., New York (Dinesh
Dadlani of counsel), for respondents.

_________________________

Order, Supreme Court, New York County (Milton A. Tingling,

J.), entered November 10, 2014, which denied plaintiff’s motion

to set aside the jury verdict to the extent it awarded him

$60,000 for past pain and suffering and $0 for future pain and

suffering, future medical expenses, and future lost earnings,

unanimously reversed, on the law and the facts, without costs,

and the motion granted to the extent of remanding the matter for

a new trial on the issue of damages.

This matter proceeded to a trial on damages after plaintiff,

a 44-year-old carpenter who fell 14 feet from a wall while

working at the World Trade Center construction site, was awarded

summary judgment on a claim under Labor Law § 240(1). Plaintiff’s
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doctor testified at trial that plaintiff suffered a traumatic

disruption to the Lisfranc joints in his right foot, an injury

that tends to cause the surrounding tarsal or metatarsal bones to

fracture or become dislocated, rendering the foot unstable.  The

doctor performed surgery on plaintiff’s foot, using screws to

compress the surfaces of the two bones together so the bones

would fuse into a single bone.  He testified that the surgery

initially showed successful results and that he gave plaintiff

permission to resume work after approximately four months. 

Plaintiff resumed working, but after two weeks he was too

uncomfortable to continue.  The doctor recommended that he take

some more time off.  Four months later plaintiff again attempted

to resume working but could not.  Again the doctor confirmed that

the bones had fused as planned.  However, plaintiff continued to

complain of significant pain, and the doctor, after realizing

from an x-ray that a bone spur had formed in the foot, diagnosed

traumatic arthritis, a progressive condition that would cause

plaintiff pain for the rest of his life.  The doctor ultimately

recommended that plaintiff seek out job retraining and choose a

more sedentary line of work.

  Defendants’ expert examined plaintiff’s foot and the x-

rays and testified that the examination was normal, the surgery
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was successful, and there was no evidence of abnormal motion in

the foot in the post-operative films.  He further testified that

a pre-operative X-ray film he reviewed showed a bone spur, which

he opined preexisted plaintiff’s injuries.  He also noted bone

spurs in post-operative films, which he stated were growing.

However, he explained that the preexisting bone spurs were more

prominent and that, in any event, he was unable to find any

objective evidence of an impairment.  He acknowledged that one

can have changes to a bone or joints adjacent to a fusion site

and that abnormal movement of the adjacent bones could cause

arthritis.  However, when asked to state whether he agreed with

plaintiff’s expert’s diagnosis of traumatic arthritis, he refused

to answer “yes” or “no.”

Plaintiff testified on his own behalf, and also produced

vocational and economic experts who opined on the effect his

injuries would have on his ability to earn a living in the

future.  Plaintiff also requested permission to offer testimony

from his wife, regarding the repercussions of the accident on her

husband, and from a coworker who witnessed the accident and could

also testify concerning the type of carpentry work plaintiff

ordinarily did before the accident.  However, the court denied

those requests since it viewed any such testimony as cumulative.
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The jury awarded plaintiff $60,000 for past pain and

suffering and $250,000 for past lost earnings.  However, it did

not award any money for future pain and suffering, future lost

earnings, or future medical expenses.1  Plaintiff moved to set

aside the verdict, arguing that the award of $60,000 for past

pain and suffering was grossly inadequate and that the evidence

supported an award for future pain and suffering.  He further

argued that the jury’s failure to award any money for future lost

earnings and future medical expenses was inconsistent with other

portions of the verdict and unsupported by the trial evidence. 

He contended that the jury’s failure to award damages

commensurate with his injuries was due to the court’s erroneous

decisions preventing his wife and his coworker from testifying.

The court denied plaintiff’s motion, simply stating that the

verdict was “consistent with the evidence before the jury.”

It is difficult to understand how under these circumstances the

jury saw fit to award plaintiff damages for his pain and

suffering up to the point of trial, but nothing to compensate him

for pain and suffering thereafter (see Lurker v Pellikaan, 23

AD3d 276 [1st Dept 2005]).  Regardless, a new trial on damages is

1   The parties stipulated to $35,465.46 for past medical
expenses.
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necessitated, because we disagree with the court’s preclusion of

testimony by plaintiff’s wife and coworker.  Testimony is

properly precluded as cumulative when it would neither contradict

nor add to that of other witnesses (see People v Brown, 57 AD3d

238 [1st Dept 2008], lv denied 12 NY3d 781 [2009]).  Here, the

testimony of plaintiff’s wife and his coworker would have added

to the testimony of other witnesses.  First, the coworker saw

plaintiff fall, and his testimony as to the impact to plaintiff’s

foot could have been highly probative of plaintiff’s claim that

the continuing pain in his foot was caused by the accident and

did not pre-exist it, as defendants argued.  Further, the

coworker could have testified as to the particular duties carried

out by plaintiff as a heavy-construction carpenter, which would

have supported plaintiff’s position that as a result of his

injury he could no longer perform that kind of work.  To be sure,

plaintiff testified about his job duties, but the coworker’s

status as a disinterested witness would have given his testimony

added value to the jury (see People v Dalton, 38 NY2d 222, 226-

227 [1976]).

Nor was the proffered testimony of plaintiff’s wife likely to be

cumulative, notwithstanding her not having asserted a derivative

claim.  The wife had a unique perspective on her husband’s
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condition before and after the accident, and could have assisted

the jury in further understanding the extent of his disability

and of his pain and suffering.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2015

_______________________
CLERK
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F. Todd McLoughlin, Brooklyn, for appellant.

Grimble & LoGuidice, LLC, New York (Robert Grimble of counsel),
for respondent.

_________________________

Order, Supreme Court, New York County (Joan M. Kenney, J.),

entered May 28, 2014, which, insofar as appealed from as limited

by the briefs, denied plaintiff’s motion for summary judgment on

his claim seeking repayment of a loan and dismissing defendant’s

counterclaims, unanimously modified, on the law and the facts, to

grant the motion to the extent of awarding plaintiff damages in

the principal amount of $44,500 plus statutory interest from

August 22, 2011, and otherwise affirmed, without costs.  The

Clerk is directed to enter judgment accordingly.

Defendant stated in its tax returns that the $50,000 paid by

plaintiff was a loan and that the outstanding balance was

$44,500; those statements are binding on defendant (see

Mahoney-Buntzman v Buntzman, 12 NY3d 415, 422 [2009]).  Thus,
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contrary to defendant’s argument otherwise, that amount is a

loan, not an investment and summary judgment in plaintiff’s favor

on the single cause of action in his complaint is warranted.

The parties’ oral agreement also allegedly provided that 

plaintiff was to receive a 10% interest in defendant; the parties

now dispute whether plaintiff may keep his 10% interest even

after he demanded repayment of the loan.  This issue, however, is

severable from the issue of whether the $50,000 is a loan or an

investment, and it can be tried along with defendant’s

counterclaims.

Plaintiff demanded in writing on August 8, 2011 that

defendant repay the loan on August 22, 2011; defendant wrongly

failed to do so, and therefore, because the loan was repayable on

demand, statutory interest is measured from the latter date (see

Kidder, Peabody & Co. v Energy Corp. of Am., 48 AD2d 795, 795

[1st Dept 1975]).

Finally, the court properly declined to dismiss defendant’s

counterclaims, since plaintiff failed to offer evidence

sufficient to his establish entitlement to judgment as a matter

of law (see generally Ritt v Lenox Hill Hosp., 182 AD2d 560, 561

[1st Dept 1992]).  As a result, any deficiency in defendant’s
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opposition was irrelevant, since the burden never shifted to it

to raise an issue of fact (see Winegrad v New York Univ. Med.

Ctr., 64 NY2d 851, 853 [1985]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  SEPTEMBER 15, 2015 

_______________________
CLERK

38


