SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

JUNE 24, 2014

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:
Gonzalez, P.J., Sweeny, Richter, Manzanet-Daniels, Clark, JJ.

11720N In re Elizabeth Mason, etc., Index 115352/03
Petitioner/Respondent-Appellant,

-against-

City of New York,
Respondent,

Michael Strohbehn, etc.,
Respondent/Petitioner-Respondent.

Elizabeth A. Mason, New York, appellant pro se.

Schwartz & Blumenstein, New York (Clifford E. Schwartz of
counsel), for Michael Strohbehn, respondent.

Order, Supreme Court, New York County (Geoffrey D. Wright,
J.), entered January 27, 2012, which, following an evidentiary
hearing, found that respondent/cross-petitioner-respondent
Michael Strohbehn was not discharged for cause and is entitled to
receive a quantum meruit attorney’s fee in the amount of
$109,425.39, unanimously modified, on the facts and in the
exercise of discretion, to the extent that the quantum merit
attorney’s fee is reduced to $72,220, and otherwise affirmed,

without costs.



The hearing court’s determination, based largely on its
assessment of the credibility of the witnesses, is supported by a
fair interpretation of the evidence (see Thoreson v Penthouse
Intl., 80 NY2d 490, 495 [1992]). Thus, there is no basis to
disturb its finding that Strohbehn was not discharged for cause.

Given Strohbehn’s experience, the difficulty of the case,
and the amount of work he and his staff dedicated to the matter
prior to and during the first trial, the hearing court
providently exercised its “broad discretion” in finding that he
is entitled to a gquantum meruit attorney’s fee (Matter of
Hoffmann, 38 AD3d 366, 367 [lst Dept 2007], 1v denied, 9 NY3d 801
[2007]). However, 1in the exercise of our discretion, we find
that the court gave undue weight to Strohbehn's contribution to
the ultimate result in the case. Therefore, we reduce the
attorney’s fee to $72,220.

We have considered appellant's remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014




Acosta, J.P., Andrias, Saxe, Freedman, Feinman, JJ.

11726 In re Joshua Kiess, Index 110044/11
Petitioner-Respondent,

-against-

Raymond Kelly, etc., et al.,
Respondents—-Appellants.

Michael A. Cardozo, Corporation Counsel, New York (Inga Van
Eysden of counsel), for appellants.

Chet Lukaszewski, P.C., Lake Success (Chet Lukaszewski of
counsel), for respondent.

Judgment, Supreme Court, New York County (Alice Schlesinger,
J.), entered October 15, 2012, granting the petition to annul
respondents’ determination, dated May 11, 2011, which denied
petitioner accident disability retirement pension benefits, to
the extent of remanding the matter to the Medical Board for
further processing, unanimously reversed, on the law, without
costs, the petition denied, and the proceeding brought pursuant
to CPLR article 78, dismissed.

Petitioner resigned from the New York City Police Department
on January 30, 2008. Since there is no evidence that any of the
municipal respondents acted in bad faith with respect to
petitioner’s separation from city service (see Matter of Bellman
v McGuire, 140 AD2d 262, 266 [1lst Dept 1988]), the Board of

Trustees was “required by law” to deny his application for



accidental disability retirement benefits (Matter of Sheridan v
Ward, 125 AD2d 274, 275 [1lst Dept 1986], 1v denied 69 NY2d 609
[1987]; see Administrative Code of City of NY §§ 13-215, 13-252).
Although respondents could have, but failed to, raise the
issue of petitioner’s separation from city service during a prior
appeal to this Court (see 75 AD3d 416 [lst Dept 2010] [Kiess I]),
the doctrine of res judicata does not preclude them from doing so
now, as there has never been a final adjudication on the merits
to support application of that doctrine (see Matter of Hunter, 4
NY3d 260, 269 [2005]). ©Nor are respondents precluded from
raising the issue by the doctrines of collateral estoppel and law
of the case. Kiess I was decided solely on the ground of the
Medical Board’s failure to adequately review petitioner’s
application. In that prior appeal, no party made an argument
based on the effect of petitioner’s separation of service, and
this Court did not pass on or decide that issue (see GTF Mktg. v
Colonial Aluminum Sales, 66 NY2d 965, 967 [1985]; cf. Scofield v

Trustees of Union Coll., 288 AD2d 807, 808 [3d Dept 20017]).



Even assuming that the elements of equitable estoppel are
met here, there is no basis for estopping the municipal
respondents from denying petitioner’s application, which they are
statutorily mandated to do (see Walter v City of New York Police
Dept., 256 AD2d 8, 9 [lst Dept 1998]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014




Mazzarelli, J.P., Acosta, Renwick, Freedman, Manzanet-Daniels, JJ.

11850 Braulio Milton Penaranda, Index 100963/10
Plaintiff-Appellant-Respondent, 590179/11
-against-

4933 Realty, LLC,
Defendant/Third-Party
Plaintiff-Respondent-Appellant,

-against-
NY Construction Work Inc. doing

business as K&S Construction,
Third-Party Defendant-Respondent.

Gorayeb & Associates, P.C., New York (Mark H. Edwards of
counsel), for appellant-respondent.

Goldberg Segalla LLP, Garden City (Brendan T. Fitzpatrick of
counsel), for respondent-appellant.

Kral Clerkin Redmond Ryan Perry & Van Etten LLP, Melville (Joseph
C. Bellard of counsel), for respondent.

Order, Supreme Court, New York County (Joan M. Kenney, J.),
entered September 13, 2012, which granted defendant-respondent
landlord’s motion for summary judgment dismissing plaintiff’s
complaint and granted third-party defendant tenant’s motion to
dismiss the third-party complaint against it, unanimously
modified, on the law, to the extent of reinstating the Labor Law
§ 240(1) claim and holding the motion to dismiss the third-party
complaint for indemnification in abeyance, and otherwise

affirmed, without costs.



Plaintiff was injured while employed by third-party
defendant tenant K&S Construction when he was thrown from a
“Bobcat” front-end loader. Defendant landlord had contracted
with third-party defendant tenant, plaintiff’s employer, to
construct a concrete curb around the perimeter of the nearby
parking lot. Plaintiff was helping to remove plywood, which was
allegedly interfering with the construction project, and was
positioned on the Bobcat in order to provide balance or serve as
a counterweight for the plywood in the Bobcat’s front bucket. He
was thrown off when the two back wheels of the Bobcat lifted up
unexpectedly.

The issue is whether plaintiff was engaged in construction
work when moving the plywood so as to afford him the protection
of the Labor Law. If, as plaintiff alleges, the plywood was
being moved to clear the work site where the curb was under
construction, plaintiff was “altering” the premises within the
meaning of Labor Law § 240(1) (see Santiago v Rusciano & Son,
Inc., 92 AD3d 585, 586 [lst Dept 2012]). Since the landlord and
K&S Construction submitted evidence that the accident occurred in
the warehouse and that the construction work and plaintiff’s
activity were unrelated, a question of fact has been raised.

Assuming that plaintiff was engaged in construction work, we

find that falling from the Bobcat is the type of gravity-related



event contemplated by the Court of Appeals in Runner v New York
Stock Exch., Inc. (13 NY3d 599 [2009]). In Potter v Jay E.
Potter Lbr Co., Inc. (71 AD3d 1565 [4th Dept 2010]), the Fourth
Department, relying on Runner, similarly found that a worker, who
like plaintiff here, was positioned as a counterweight for a load
on a forklift and was catapulted forward when the forklift became
unstable, was entitled to the protection of Labor Law § 240(1).
To the extent that our holding in Modeste v Mega Contr., Inc. (40
AD3d 255 [2007]), is to the contrary, we depart from it based on
the holding in Runner.

The provisions of the Industrial Code invoked by plaintiff
do not support his Labor Law § 241(6) claim, and, accordingly,
that claim was properly dismissed (see Hricus v Aurora Contrs.,
Inc., 63 AD3d 1004 [2d Dept 2009] [NYCRR 1223-9.2(b) (1)
requirements are merely restatement of common-law rule] and
Modeste, 40 AD3d at 256 [NYCRR 1223-9.29(c) [excessive loading
prohibitions insufficient to support Labor Law § 241(6) claim]).

The motion to dismiss the third-party complaint for
indemnity should be held in abeyance pending the determination of
whether plaintiff was engaged in performing work under the
construction contract and whether defendant landlord had any
direct role. Defendant landlord alleges that it is entitled to

contractual indemnity pursuant to the construction agreement

8



between it and third-party defendant K&S. We note that defendant
landlord did not plead entitlement to indemnity pursuant to the
lease.

The Decision and Order of this Court entered

herein on March 11, 2014 is hereby recalled

and vacated (see M-1781 decided
simultaneously herewith) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

v

~—" CLERK



Acosta, J.P., Renwick, Feinman, Clark, JJ.
11964- Index 651185/12
11965 Plymouth Financial Company, Inc.,

Plaintiff-Respondent,

-against-

Plymouth Park Tax Services LLC,
Defendant-Appellant.

Montgomery McCracken Walker & Rhoads, LLP, New York (Charles
Palella of counsel), for appellant.

Ira Daniel Tokayer, New York, for respondent.

Judgment, Supreme Court, New York County (O. Peter Sherwood,
J.), entered July 5, 2013, in plaintiff’s favor, and bringing up
for review an order, same court and Justice, entered on or about
April 18, 2013, which, inter alia, granted plaintiff’s motion for
summary judgment, and denied defendant’s cross motion for summary
judgment dismissing the complaint, unanimously reversed, on the
law, without costs, the judgment vacated, plaintiff’s motion for
summary judgment denied, defendant’s cross motion for summary
judgment granted, and the complaint dismissed. The Clerk is
directed to enter judgment in favor of defendant dismissing the
complaint. Appeal from aforesaid order unanimously dismissed,
without costs, as subsumed in the appeal from the judgment.

The parties disagree as to how much of a $1 million “hold-

back payment” detailed in their asset purchase agreement (APA)

10



defendant must pay to plaintiff. Defendant contends that it is
entitled to reduce the amount of its payment by the amount of an
indemnification found in the APA’s section 8.1l (a) (v), for costs
associated with a specifically identified litigation matter known
as the “MRS Litigation.” Plaintiff argues that defendant must
pay the full $1 million and cannot deduct the indemnification,
because its affiliate company acquired separate counsel in the
MRS Litigation and, according to section 8.6 of the APA, this
separate counsel was obtained at defendant’s expense.

The motion court correctly determined that section 8.6 was
intended to apply only to future third-party claims, while the
indemnification in section 8.1 (a) (v) was intended to apply
specifically to the then-pending MRS Litigation. However, the
court incorrectly applied the provisions of section 8.6 to the
MRS Litigation indemnification regardless of this distinction.
Section 8.1 (a) (v) evinces the parties’ clear intent to place the
risk of “any and all losses” connected to the MRS Litigation,
including legal fees, “whether arising before or after the

”

Closing,” squarely on plaintiff. The provisions of section 8.6
cannot be read to limit the indemnification found in section
8.1(a) (v), as this interpretation would vitiate the language of

section 8.1 (a) (v), rendering it meaningless (see US Bank N.A. v

Lightstone Holdings LLC, 103 AD3d 458, 459 [1lst Dept 2013]).

11



Accordingly, defendant is correct in asserting that it is
entitled to reduce the amount of its $1 million hold-back payment
by the amount of the MRS Litigation indemnification. Therefore,
plaintiff’s claim for breach of contract must be dismissed.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

v

~—" CLERK

12



Acosta, J.P., DeGrasse, Richter, Manzanet-Daniels, Feinman, JJ.

12746 In re Aidan Doorley, Index 103576/12
Petitioner-Appellant.

-against-

Raymond Kelly, etc., et al.,
Respondents-Respondents.

Jeffrey L. Goldberg, P.C., Port Washington (Jeffrey L. Goldberg
of counsel), for appellant.

Zachary W. Carter, Corporation Counsel, New York (Inga Van Eysden
of counsel), for respondents.

Judgment, Supreme Court, New York County (Donna M. Mills,
J.), entered February 11, 2013, denying the petition to annul
respondents’ determination, dated May 11, 2012, which denied
petitioner’s application for accidental disability retirement
benefits, and dismissing the proceeding brought pursuant to CPLR
article 78, unanimously affirmed, without costs.

Credible evidence supported the denial of petitioner’s
application for accidental disability benefits (see generally
Matter of Meyer v Board of Trustees of N.Y. City Fire Dept., Art.
1-B Pension Fund, 90 NY2d 139, 145 [1997]). The Medical Board
reviewed voluminous medical records concerning petitioner, and

resolved the conflict in the medical evidence by relying on its

13



physical examinations and medical judgment (see Matter of
Borenstein v New York City Employees’ Retirement Sys., 88 NY2d
756, 761 [1996]). The Medical Board reasonably rejected the
findings of petitioner’s doctors based on the emergency room
records from the day of the accident, which reflected that
petitioner sustained a minor facial abrasion.

We have considered petitioner’s remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

14



Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12840 The People of the State of New York, Ind. 1549/09
Respondent,

-against-

Joseph Richards,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Denise Fabiano of
counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Brian R.
Pouliot of counsel), for respondent.

Judgment, Supreme Court, New York County (Patricia M. Nunez,
J.), rendered April 7, 2010, convicting defendant, after a jury
trial, of criminal possession of a weapon in the third degree,
criminal possession of a forged instrument in the second degree
and unlicensed driving, and sentencing him, as a second felony
offender, to an aggregate term of 3% to 7 years, unanimously
affirmed.

The court did not deprive defendant of his right of self-
representation. Defendant failed to make a clear and unequivocal
request to represent himself (see People v McIntyre, 36 NYz2d 10,
17 [1974]; People v Ramos, 35 AD3d 247 [lst Dept 2006], 1v denied
8 NY3d 924 [2007]), and thus did not express the “definitive
commitment to self-representation” (People v LaValle, 3 NY3d 88,

106 [2004]) that would trigger the need for a full inquiry by

15



the court as to whether it should permit him to proceed pro se
(compare People v Lewis, 114 AD3d 402 [1lst Dept 2014] [defendant
unequivocally requested self-representation following denial of
request for new counsel]). “So that convicted defendants may not
pervert the system by subsequently claiming a denial of their pro
se right, the pro se request must be clearly and unconditionally
presented to the trial court” (McIntyre, 36 NY2d at 17).
Although defendant made remarks that may have suggested that he
wanted to represent himself, when the court tried to clarify the
situation, defendant made confusing statements such as “I am not
an attorney to go pro se.”

The court properly instructed the jury that the knowledge
element for possession of a gravity knife would be satisfied by

proof establishing defendant’s knowledge that he possessed a

16



knife in general, and did not require proof of defendant’s
knowledge that the knife met the statutory definition of a
gravity knife (see e.g. People v Parrilla, 112 AD3d 517 [lst Dept
2013]) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

~—" CLERK

17



Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12841 Yarn Trading Corp., et al., Index 115708/10
Plaintiffs-Respondents,

-against-

United Pads & Trim Inc., et al.,
Defendants—-Appellants.

Law Office of Michael J. Sweeney, P.C., Yonkers (Michael J.
Sweeney of counsel), for appellants.

Weisberg & Weisberg, New York (Harold H. Weisberg of counsel),
for respondents.

Order, Supreme Court, New York County (Shlomo S. Hagler,
J.), entered December 6, 2012, which denied defendants’ motion
for partial summary judgment seeking a declaration that
plaintiffs, lessors of machinery equipment, lacked ownership
rights in said equipment, and for summary judgment dismissing the
action against the individual defendant, unanimously affirmed,
with costs.

In this action for breach of the parties’ one-year lease
agreement for manufacturing equipment with an option to buy,
there is a dispute regarding who is the rightful owner of the
equipment. Plaintiffs allege that they purchased the equipment
from the deceased owner’s widow. Defendants allege that the
equipment is owned by the deceased’s estate and that only they

were authorized by the estate to use the equipment. The evidence

18



submitted, including, inter alia, the individual plaintiff’s
(plaintiff corporation’s principal) sworn statements, a bill of
sale, and a check from plaintiff corporation made payable to the
estate’s subsequently appointed administrator, raises triable
issues of fact as to whether the deceased’s heirs should be
estopped from contesting plaintiffs’ alleged ownership of the
deceased’s business assets (see generally Favill v Roberts, 50 NY
222, 225-226 [1872]; Ford v Livinston, 140 NY 162, 167 [1893]),
and, 1f so, whether defendants should be precluded from
disclaiming their machinery lease obligations to plaintiffs.

The deposition testimony, affidavits, and lease agreement
also raise triable issues as to whether the individual defendant
negotiated, as well as signed, the lease agreement in his
personal capacity or only as an agent on behalf of the corporate
defendant (see e.g. Parrot v Logos Capital Mgt. LLC, 91 AD3d 488
[1st Dept 2012]; Gullery v Imburgio, 74 AD3d 1022 [2d Dept
20107]) .

To the extent defendants contest a subsequent order, same
court and Justice, entered January 16, 2014, which denied their
motion denominated as one for renewal and reargument, they did
not file a notice of appeal therefrom and, in any event, no
appeal lies from the denial of reargument (see DiPasquale v

Gutfleisch, 74 AD3d 471 [lst Dept 2010]), and no new facts

19



previously unavailable were offered to warrant renewal (CPLR
2221 [e], Rosado v Home Depot, 4 AD3d 204 [1lst Dept 2004]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

20



Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12842-
12843 In re Jessica Marie C.,

A Child Under Eighteen
years of Age, etc.,

Anthony H.,
Respondent-Appellant,

Edwin Gould Services for Children

and Families,
Petitioner-Respondent.

In re Anthony H.,
Petitioner-Appellant,

Administration for Children’s Services,
Respondent.

Kenneth Walsh, New York, for appellant.

John R. Eyerman, New York, for Edwin Gould Services for Children
and Families, respondent.

Tamara A. Steckler, The Legal Aid Society, New York (John A.
Newbery of counsel), attorney for the child.

Order of custody and disposition, Family Court, New York
County (Susan K. Knipps, J.), entered on or about May 21, 2012,
which, after a hearing, dismissed appellant father’s petition for
custody of the subject child, and committed custody and
guardianship of the child to petitioner agency and respondent
Administration for Children’s Services (ACS) for the purpose of

adoption, unanimously affirmed, without costs.

21



The court providently exercised its discretion in combining
the dispositional hearing with the hearing as to whether
extraordinary circumstances warranted awarding custody of the
child to a nonparent.

The court properly found that extraordinary circumstances
warranted denying the father’s custody petition, in that he
failed to assume a primary parental role during most of the
child’s life, and had a persistent pattern of criminal conduct
which resulted in many convictions and long periods of
incarceration. The father acknowledged that, although he lived
with the child until she was three months old, he visited her
only once during the time she was in foster care, and waited
until the child was over three years old to file a custody
petition, and that during his numerous incarcerations, the child
developed a stable and loving relationship with her preadoptive
foster mother (see Matter of Bennett v Jeffreys, 40 NY2d 543,
544-546 [1976]) .

The court correctly determined that it was in the best
interests of the child to commit custody and guardianship of her
to the agency and ACS for the purpose of adoption, in that she

was loved and cared for by the foster mother for most of her

22



life, barely knew the father, and was thriving in the foster home

(see Matter of Star Leslie W., 63 NY2d 136, 147-148 [1984];
Matter of Colon v Delgado, 106 AD3d 414, 414-415 [1lst Dept

20137) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

v

~—" CLERK

23



Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12844- Index 8133/01
12845 Vincent L., Jr., an Infant by
His Mother and Natural Guardian,
Chanel T., et al.,
Plaintiffs-Appellants—-Respondents,

-against-

AKS 183rd St. Realty Corp.,
Defendant-Respondent,

1211 Wheeler LLC,
Defendant-Respondent-Appellant.

Pollack, Pollack, Isaac & De Cicco, New York (Brian J. Isaac of
counsel), for appellants-respondents.

Wilson Elser Moskowitz Edelman & Dicker LLP, New York (Patrick J.
Lawless of counsel), for respondent-appellant.

Furey, Furey, Leverage, Manzione, Williams & Darlington, P.C.,
Hempstead (Kenya S. Hargrove of counsel), for respondent.

Order, Supreme Court, Bronx County (Laura G. Douglas, J.),
entered September 19, 2012, which, insofar as appealed from as
limited by the briefs, granted plaintiffs’ motion to strike
defendants’ answers to the extent of precluding defendant 1211
Wheeler LLC (Wheeler) from introducing evidence that it lacked
notice of a hazardous lead paint condition, and denied Wheeler’s
motion to compel plaintiffs to produce authorizations for the
medical and educational records of the infant plaintiff’s

nonparty siblings, unanimously modified, on the law and the

24



facts, to grant plaintiffs’ motion to the extent of striking
Wheeler’s answer, and otherwise affirmed, without costs.

During the pendency of a stay of this action, Wheeler sold
the premises where the infant plaintiff was allegedly exposed to
lead, and all the building records and tenant files were lost.

We find that since the loss of these records deprived plaintiffs

of the means of establishing their prima facie case, the extreme

sanction of striking Wheeler’s answer is warranted (see e.g. Gray
v Jaeger, 17 AD3d 286 [lst Dept 2005]; see also Herrera v Matlin,
303 AD2d 198 [1lst Dept 20037]).

We agree with the motion court that defendant AKS 183rd St.
Realty Corp. substantially complied with discovery notices and
orders.

Wheeler failed to demonstrate its entitlement to the medical
and academic records of the infant plaintiff’s nonparty siblings
(see Vazquez v New York City Hous. Auth., 79 AD3d 623 [lst Dept

2010]; Monica W. v Milevoi, 252 AD2d 260, 262 [1lst Dept 1999]).

25



In any event, plaintiff mother did not waive the physician-
patient privilege with respect to the siblings’ medical records
(see CPLR 45041[a]l) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

.

~—" CLERK
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Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12846 Ebony D. Washington, Index 311100/11
Plaintiff-Respondent,

-against-

Mehdi Janati,
Defendant-Appellant.

Mehdi Janati, appellant pro se.

Order, Supreme Court, New York County (Lori S. Sattler, J.),
entered March 5, 2013, which denied defendant’s motion to vacate
the judgment of annulment entered upon his default and replace it
with a judgment of divorce, unanimously affirmed, without costs.

Defendant failed to demonstrate a reasonable excuse for his
default (see CPLR 5015[a]; Benson Park Assoc., LLC v Herman, 73
AD3d 464, 465 [1lst Dept 2010]). His bare contentions that he did
not understand the consequences of the fraud ground in Domestic
Relations Law § 140(e) and that he could not afford an attorney
do not constitute reasonable excuses for his failure to appear in
the action.

In the absence of a reasonable excuse, we need not consider
whether defendant demonstrated a meritorious defense to the
annulment action (M.R. v 2526 Valentine LLC, 58 AD3d 530, 532

[1st Dept 2009]).

27



In any event, however, we note that defendant does not
dispute that he consented to the annulment.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

28



Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12848-
12849 The People of the State of New York, Ind. 870/07
Respondent,
-against-

Brian Carmichael,
Defendant-Appellant.

Richard M. Greenberg, Office of the Appellate Defender, New York
(Sara Gurwitch of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Deborah L.
Morse of counsel), for respondent.

Order, Supreme Court, New York County (Roger S. Hayes, J.),
entered on or about December 14, 2012, which denied defendant’s
CPL 440.10 motion to vacate a judgment of conviction rendered
December 10, 2007, unanimously affirmed.

The motion court correctly rejected defendant’s claim of
ineffective assistance of counsel. Defendant has not established
that any of his trial counsel’s alleged errors or omissions
resulted in prejudice under the state or federal standards (see
People v Benevento, 91 NY2d 708, 713-714 [1998]; see also
Strickland v Washington, 466 US 668 [1984]).

Regardless of whether counsel should have sought to suppress
defendant’s statement on the ground of violation of the right to

counsel, defendant has not shown a reasonable probability that

29



such a claim would have been successful. Under all the
circumstances, defendant’s comments that “maybe” he should talk
to a lawyer did not constitute an unequivocal request for counsel
(see Davis v United States, 512 US 452, 459 [1994] People v
Wilson, 93 AD3d 483 [2012], 1v denied 19 NY3d 978 [2012]).

Regardless of whether counsel should have made a more
detailed attempt to establish a prima facie case of
discrimination pursuant to Batson v Kentucky (476 US 79 [1986]),
defendant has not shown that such efforts would have ultimately
resulted in the seating of any Jjurors peremptorily challenged by
the prosecutor. In any event, defendant has not shown that any
Batson violation resulted in an unfair jury (see Morales v
Greiner, 273 F Supp 2d 236, 253 [ED NY 2003]).

Defendant has not established that his counsel’s decision
not to call certain potential witnesses deprived defendant of a
fair trial or had a reasonable probability of affecting the
outcome of the case. At best, these witnesses would have
suggested an innocent explanation for minor portions of the
prosecution’s case. Moreover, the submissions on the 440.10
motion establish that counsel made a strategic decision not to

call these witnesses, and we conclude that this strategy did not

30



fall below an “objective standard of reasonableness” (Strickland,
466 US at 688).

Defendant’s challenges to the prosecutor’s opening statement
and summation are not cognizable by way of a CPL 440.10 motion,
and are without merit in any event.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014

31



Sweeny, J.P., Renwick, Andrias, Saxe, Kapnick, JJ.

12850 Dorothy Vaughn, Index 118311/09
Plaintiff-Appellant,

-against-
Harlem River Yard Ventures I1I,

Inc., et al.,
Defendants—-Respondents.

Sim & Record, LLP, Bayside (Sang J. Sim of counsel), for
appellant.

Lewis Johs Avallone Aviles, LLP, Islandia (Robert A. Lifson of
counsel), for respondents.

Order, Supreme Court, New York County (Joan A. Madden, J.),
entered April 26, 2013, which, insofar as appealed from as
limited by the briefs, granted the motion of defendants News
America Incorporated and NYP Holdings, Inc. d/b/a The New York
Post for summary Jjudgment dismissing the complaint as against
them, unanimously affirmed, without costs.

Defendants established entitlement to judgment as a matter
of law in this action where plaintiff alleges that she tripped
and fell on a cracked and broken curb of a sidewalk. Defendants
submitted, inter alia, deposition testimony showing that they did
not create, and had no prior actual or constructive notice of the
allegedly defective condition of the curb (see Gordon v American

Museum of Natural History, 67 NY2d 836 [1986]).

32



In opposition, plaintiff failed to raise a triable issue of
fact. Her testimony that she had given notice of a similar
condition at different locations is insufficient to constitute
prior notice of the specific defect (see Piacquadio v Recine
Realty Corp., 84 NY2d 967 [1994]). The court properly
disregarded plaintiff’s claim, in an affidavit, to have observed
delivery trucks scraping or driving over the area at issue, as
being contradicted by her deposition testimony (see Smith v
Costco Wholesale Corp., 50 AD3d 499, 501 [1lst Dept 2008];
Telfeyan v City of New York, 40 AD3d 372, 373 [lst Dept 2007]).
Plaintiff’s reliance on the testimony of a nonparty witness was
misplaced as the witness had not see the alleged defect before
the accident and had not observed any vehicles scrape the curb in
that area, and the only repairs he observed took place after
plaintiff’s accident. Furthermore, there was nothing in the
photographs depicting the area from which one “could [] infer[]

from the irregularity, width, depth and appearance of the defect
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.that the condition had to have come into being over such a
length of time that knowledge thereof should have been acquired
by the defendant in the exercise of reasonable care” (Taylor v
New York City Tr. Auth., 48 NY2d 903, 904 [1979]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014
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12852 Maria Webster Benham, Index 101160/11
Plaintiff-Respondent,

-against-
eCommission Solutions, LLC,

etc., et al.,
Defendants-Appellants.

Miranda Sambursky Slone Sklarin Verveniotis LLP, Mineola (Michael
A. Miranda of counsel), for appellants.

Fensterstock & Partners LLP, New York (Alison G. Greenberg of
counsel), for respondent.

Order, Supreme Court, New York County (Joan M. Kenney, J.),
entered January 9, 2014, which, insofar as appealed from as
limited Dby the briefs, denied defendants’ motion for summary
judgment dismissing the complaint’s first through seventh and
tenth causes of action, sounding in disability- and gender-based
discrimination in violation of the New York State and City Human
Rights Laws (HRL), breach of contract, promissory estoppel,
unjust enrichment, and intentional infliction of emotional
distress, unanimously reversed, on the law, without costs, the
motion granted, and the complaint dismissed. The Clerk is
directed to enter judgment accordingly.

Because the alleged conduct occurred while plaintiff was

physically situated outside of New York, none of her concrete
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allegations of harassing behavior or other discriminatory conduct
had the “impact” on plaintiff in New York required to support
claims under the State and City HRL (Hoffman v Parade Publ., 15
NY3d 285, 289-291 [2010]; Shah v Wilco Sys., Inc., 27 AD3d 169,
175-176 [1lst Dept 2005], 1v dismissed 7 NY3d 859 [2006]).
Plaintiff’s HRL claims must thus be dismissed for lack of subject
matter jurisdiction, since the statutes do not apply to the
conduct at issue (see CPLR 3211[a][2]; Hoffman, 15 NY3d at 289).

Plaintiff’s argument that, because she filed New York State
nonresident income tax returns and paid income taxes here, she is
entitled to the “protections, benefits and values” of New York
government, including the State and City HRL (Matter of Zelinsky
v Tax Apps. Trib. of State of N.Y., 1 NY3d 85, 95 [2003], cert
denied 541 US 1009 [2004]; see Matter of Huckaby v New York State
Div. of Tax Appeals, Tax Appeals Trib., 4 NY3d 427, 438 [2005],
cert denied 546 US 976 [2005]), is unavailing. Whether New York
courts have subject matter jurisdiction over a nonresident
plaintiff’s claims under the HRLs turns primarily on her physical
location at the time of the alleged discriminatory acts, and not
on her taxpayer status (see Hardwick v Auriemma, 116 AD3d 465
[1st Dept 2014]; Sorrentino v Citicorp, 302 AD2d 240 [lst Dept
2003]; see also Executive Law § 298-a [distinguishing among
claims by residents and nonresidents]).
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Viewed in the light most favorable to plaintiff as non-
movant, the record indicates that, at most, the parties had a
mere “agreement to agree” that plaintiff should receive some sort
of equity stake in defendant eCommission Solutions, LLC (ECS),
with the terms of that stake subject to future negotiations and
approval. The failure of the parties to agree on the precise
form of the equity stake causes plaintiff’s contract claim to
fail for lack of definiteness in the material terms of her equity
compensation (see Joseph Martin, Jr., Delicatessen v Schumacher,
52 NY2d 105, 109 [1981]; Mark Bruce Intl. Inc. v Blank Rome, LLP,
60 AD3d 550, 551 [1st Dept 2009]. Defendants are entitled to
summary Jjudgment dismissing plaintiff’s claim for breach of
contract. The lack of definiteness in the promise of equity
compensation is similarly fatal to plaintiff’s promissory
estoppel claim (New York City Health & Hosps. Corp. v St.
Barnabas Hosp., 10 AD3d 489, 491 [1lst Dept 2004]; see Glanzer v
Keilin & Bloom, 281 AD2d 371, 372 [lst Dept 2001]).

Plaintiff’s unjust enrichment claim, which seeks precisely
the same damages as her claim for breach of contract, is
“indistinguishable from [her] claim for breach of contract”
(Martin H. Bauman Assoc. v H & M Intl. Transp., 171 AD2d 479, 484

[I1st Dept 1991]), and must be dismissed as duplicative of the
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contract claim (see Corsello v Verizon N.Y., Inc., 18 NY3d 777,
790-791 [2012]; wWalter H. Poppe Gen. Contr. v Town of Ramapo, 280
AD2d 667, 668 [2d Dept 2001]).

Plaintiff’s allegations fall well short of the level of
outrageousness necessary to establish a claim of intentional
infliction of emotional distress (see Murphy v American Home
Prods. Corp., 58 NY2d 293, 303 [1983]; Zephir v Inemer, 305 AD2d
170, 170 [1st Dept 20037).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014
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12855 Lower East Side II Associates, L.P., Index 653362/11
Plaintiff-Respondent,

-against-

349 E. 10th Street, LLC,
Defendant-Appellant.

Goldberg Weprin Finkel Goldstein LLP, New York (Eli Raider of
counsel), for appellant.

Ganfer & Shore, LLP, New York (Mark A. Berman of counsel), for
respondent.

Order, Supreme Court, New York County (Anil C. Singh, J.),
entered September 25, 2013, which denied defendant’s motion for
leave to renew plaintiff’s motion for partial summary judgment on
the issue of liability on its causes of action for encroachment
and trespass, unanimously affirmed, with costs.

The court properly denied defendant’s motion for leave to
renew, as the expert affidavit it submitted in support of the

A\Y

motion does not contain “new” facts unknown to defendant at the
time of plaintiff’s prior motion (CPLR 2221[e] [2]; Tishman
Constr. Corp. of N.Y. v City of New York, 280 AD2d 374, 376 [1lst
Dept 20017]). Indeed, defendant retained the expert two weeks
before the due date of its opposition papers to plaintiff’s

motion, yet it failed to timely submit the affidavit. Moreover,

it has not offered a reasonable justification for its failure
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(see CPLR 2221[e]l[3]).
In any event, the affidavit would not have changed the prior
determination (see CPLR 2221[el[2]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014
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12856 Associated Community Bancorp, Index 651047/12
Inc., et al.,
Plaintiffs-Appellants,

-against-

St. Paul Mercury Insurance Company,
Defendant-Respondent.

Willkie Farr & Gallagher LLP, New York (Francis J. Menton of
counsel), for appellants.

Loss, Judge & Ward, LLP, Washington DC (Thomas J. Judge of the
bar of the District of Columbia, admitted pro hac wvice, of
counsel), for respondent.

Order, Supreme Court, New York County (Melvin L. Schweitzer,
J.), entered January 11, 2013, which granted defendant’s motion
to dismiss the complaint, unanimously affirmed, with costs.

The motion court correctly found that the underlying claims
against plaintiffs brought by investors following the revelation
of the Ponzi scheme of Bernard L. Madoff are subject to certain
exclusions from coverage under the “Bankers Professional
Liability Insuring Agreements” issued to plaintiffs by defendant.

The Loss of Money Exclusion bars coverage for claims for
“the actual loss of money, securities, property or other items of
value in the custody or control of [the bank].” Contrary to
plaintiffs’ contention, the investors’ allegation that the money

in their accounts with Bernard L. Madoff Investment Securities
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(BLMIS) was stolen, unlawfully retained, or misappropriated is a
claim for an actual loss of money (see Blenzak Black, LLC v
Allied World Natl. Assur. Co., 2012 WL 1365973, *2-3 [NJ Super Ct
App Div 2012]). Moreover, “[aln insurance policy is not illusory
if it provides coverage for some acts; ‘it is not illusory simply
because of a potentially wide exclusion’” (ACE Capital Ltd. v
Morgan Waldon Ins. Mgt., LLC, 832 F Supp 2d 554, 572 [WD Pa
2011]). The subject policies provide a broad range of coverage
for liability that may arise in connection with plaintiffs’
provision of ordinary banking services.

The Personal Profit and Advantage Exclusion bars coverage
for loss “based upon, arising out of, or attributable to [the]
Insured gaining in fact any personal profit, remuneration or
financial advantage to which such Insured was not legally
entitled.” The investors’ allegation that plaintiff Westport
National Bank used incoming funds to pay its own fees and to
sustain its custodial business and continue to generate its fees
implicates a “profit” and a “financial advantage to which
[Westport] was not entitled” (see Plainview Milk Prods. Coop. Vv
Westport Ins. Corp., 182 F Supp 2d 852, 855 [D Minn 2001]). Nor
is the exclusion inapplicable because the insured is a corporate

“person” (id.).
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The Sale of Securities Exclusion bars coverage for any claim
“based upon, arising out of, or attributable to: (a) the [bank’s]
underwriting, syndication, or promotion of equity or debt
securities; (b) the [bank’s] investment banking activities,
including the sale and distribution of a new offering of
securities; [or] . . . (e) any disclosure requirements in
connection [therewith].” The underlying regulatory action
against plaintiffs alleges that, by depositing the investors’
funds in omnibus accounts and allocating shares in those accounts
to the investors, plaintiffs engaged in the sale or promotion of
unregistered securities and failed to provide the required
disclosures. Thus, the exclusion bars coverage of the claims
asserted in the regulatory action.

The Insolvency Exclusion bars coverage for loss “based upon,
arising out of, or attributable to the insolvency . . . of
any . . . investment company, investment bank, or any broker or
dealer in securities or commodities.” 1Insolvency exclusions have
been held to apply despite the fact that the underlying claims
are made against parties that are “independent of the insolvent
entity” (Coregis Ins. Co. v American Health Found., Inc., 241 F3d
123, 130-131 [2d Cir 2001]). Further, the courts of Connecticut

(whose law applies to this action) have interpreted broadly the
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term “arising out of” in insurance policies (see Board of Educ.
of the City of Bridgeport v St. Paul Fire & Marine Ins. Co., 801
A2d 752, 758 [Conn 2002]). The investors’ claims certainly are

4

“connected with,” “had [their] origins in,” “grew out of,”
“flowed from” or “[were] incident to” Madoff’s Ponzi scheme and
the insolvency of BLMIS (see id. [internal quotation marks
omitted]). Thus, the Insolvency Exclusion bars coverage for

those claims.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 24, 2014
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12857 Casler Masonry, Inc., Index 602431/08
Plaintiff-Respondent,

-against-
Barr & Barr, Inc.,
Defendant/Third-Party Plaintiff-Appellant-
Respondent,

-against-

Liberty Mutual Insurance Company,
Third-party Defendant-Respondent-Appellant.

Duane Morris LLP, New York (Mark A. Canizio of counsel), for
appellant-respondent.

Sheats & Bailey, PLLC, Brewerton (Edward J. Sheats of counsel),
for respondent-appellant and respondent.

Order, Supreme Court, New York County (Marcy S. Friedman,
J.), entered January 15, 2014, to the extent it denied
defendant’s motion for summary judgment declaring that Change
Orders No. 2 and No. 13 are “cost plus” change orders and
dismissing the cause of action for an account stated, and denied
third-party defendant’s motion for summary judgment dismissing
the third-party complaint, unanimously affirmed, with costs, and
appeal from the part of the order that denied as premature
defendant’s motion to preclude plaintiff from offering expert
testimony at trial as to “fixed price” change orders, unanimously

dismissed, without costs, as taken from a nonappealable paper.
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The motion court correctly found that change order 2 is
ambiguous, since the notation on the first page that the “Total
Not-to-Exceed Cost” 1s $622,323 and the statement on the second
page that “[t]lhe Contract Value will be changed by this
Subcontract Change Order in the amount of $622,323” appear to
contradict each other, and that therefore the meaning of the
change order cannot be determined as a matter of law (see
Greenfield v Philles Records, 98 NY2d 562, 569-570 [2002]).

In accordance with the foregoing, the cause of action for an
account stated cannot be determined as a matter of law.

Issues of fact preclude summary dismissal of defendant’s
cause of action on the performance bond issued by third-party
defendant guaranteeing plaintiff’s performance of the
subcontract. While third-party defendant contends that plaintiff
completed its contract work, including the remediation, thereby
relieving third-party defendant of its obligation, an affidavit
submitted by defendant states that plaintiff did not perform all
the remedial work and indeed refused to do certain portions of
the work, which defendant hired another subcontractor to

complete.
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No appeal lies from the denial of defendant’s motion to
preclude evidence (see Santos v Nicolas, 65 AD3d 941 [lst Dept
20097) .

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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12858 The People of the State of New York, Ind. 2561/10
Respondent,

-against-

Anthony Singletary,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Eve Kessler of
counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Ryan Gee of
counsel), for respondent.

Judgment, Supreme Court, New York County (Renee A. White,
J.), rendered September 16, 2011, as amended September 29, 2011,
convicting defendant, upon his plea of guilty, of criminal sale
of a controlled substance in the third degree, and sentencing him
to a term of three years, with two years’ postrelease
supervision, unanimously reversed, on the law, the plea vacated,
and the matter remanded for further proceedings.

Defendant’s plea agreement provided that he would receive a
sentence of one year to be followed by one year of postrelease
supervision, on the condition that, among other things, he appear
for sentencing. The court advised defendant that if he violated
the terms of his plea agreement, the sentencing agreement would
be vacated and the court could impose a prison sentence of up to

nine years. However, the court did not mention that the enhanced
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sentence would also include PRS. When defendant failed to appear
for sentencing and was returned to court involuntarily, the court
imposed a sentence that included two years’ PRS.

The court was required to advise defendant that his enhanced
sentence would include PRS, and was also required to specify the
length of the term of PRS to be imposed (see People v McAlpin, 17
NY3d 936 [2011]). The prosecutor’s mention of PRS immediately
before sentencing was not the type of notice under People v
Murray (15 NY3d 725 [2010]) that would require defendant to
preserve the issue (see People v Shanks, 115 AD3d 538 [lst Dept
2014]; People v Rivera, 91 AD3d 498 [lst Dept 2012], appeal
withdrawn 18 NY3d 961 [2012]). Accordingly, defendant is
entitled to vacatur of the plea.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.
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12862 The People of the State of New York, SCI 1202/12
Respondent,

-against-

Finesse Thomas,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Nancy E. Little of
counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Emily L.
Auletta of counsel), for respondent.

Judgment, Supreme Court, New York County (Lewis Bart Ston