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Officer. Prior to entering government service, she acquired experience in civil litigation in the state
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his career practiced law specializing in prosecuting consumer class actions in New York state and
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John M. Czygier, Jr. devoted the major portion of his twenty-five years in private practice to the
area of estaie administration and estate litigation in the metropolitan New York area. He has
lectured on these topics in Suffolk, Nassau, Westchester and New York Counties to State and
County Bar Associations and is a former Director of the Suffolk County Bar Association where he
is a member and former chair of the Surrogate’s Court Committee. In 2001, Judge Czygier was
appointed Surrogate of Suffolk County by Gov. George Pataki and was elected to a ten-year term as
Judge of the Surrogate’s Court of Suffolk County.

He is currently a member of the Surrogate’s Court Advisory Committee to the Chief Administrative
Judge of the Courts of the State of New York, having been appointed to that position by the Hon. J.
Lippman in August of 1999. Judge Czygier continues to lecture on the topic of wills and estates to
professional and civic organizations, and he is a contributing author to Warren’s Heaton on
Surrogates’ Courts and New York Civil Practice: CPLR (Weinstein, Korn & Miller).
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York Court of Appeals until 1991. He was a member of the litigation department at Hancock &

X Rel. 120-6/2006 Pub.0080S)




f Hon. Thomas A. Dickerson - Document. pdf

Page 1 1

v ovret——

ARTICLE 9
CLASS ACTIONS
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NEW YORK CIVIL PRACTICE: CPLR 9.2

CPLR

§ 901. Prerequisites to a class action.

a One or more members of a class may sue or be sued as
representative partics on behalf of all if:

L ﬁcchsunmﬂjohduohﬂmnﬁm.wbeﬂm
otherwise required or permitted, is impracticable;

2. there are questions of law or.fact common to the class which
mmqmmmmm
3. the claims or defemses of the representative parties are typical
of the claims or defeases of the class;

4. the roprescatative partics will fairly and adequately protect the
imterests of the class; and

5. aclass action is saperior 10 other available mothods for the fair
and eficient adjudication of the costroversy. ’

b. Uniess a statuie ceeating or imposing a penalty, or a miniknum
measure of recovery specifically authorizes the recovery theseof in a
class action, an action 10 recover a ponsity, or misimam measure of
mmdawbyumynbewua
class action,

SYNOPSIS
ANALYSIS of CPLR %01

1901000 Procedural Cantext of CPLR 901;: Prevequisites to Cluss Actions
Tmmn mwmumdmsmm

[1] Nature sud Purpase of Clam Actions
[2] Histery of Class Actions in New York
[a] 1869 New Yerk Field Code
(] MMMd&Mﬁ-_U&!‘—-MM
Law

1901.02 Origin of Madern Qlams Actious in Federal Court Described
19143 Rmergence of Modern Class Actions in Stade Courts Described
' (Rel. 120672006  Pub.385)
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€ 90104
q901.85
190106

1 %9197
190108

190109

19110

19%1.11
19%01.12

190113
19%01.14

190115

CLASS ACTIONS

Essctment of Article 9 of CPLR Described
Mdm’hmw
(1] Class Repressnintives Mast Have Direct Cluias Against Named

121 mea—'mumuwmw—
Pevieds for Flling Clalos

[31 Cress Juriodictional Tolling May Apply

4] mmu—umma—w

(5] Class Wide Asbitration Proceedings May Be Viable Altarnative (o Class
Action Treatment _

[6] . Stending of Defendant Class Represemintive May Be Based wpon
Jurtdical Links

Pisintilh sud Debndants May Engage in Pre-Class Certification Lidigation

Judges May Be Subject to Recusal Motions and Atforneys May Be Subject

o Disgualiication Metiows

“w“hlﬂemh“mum

of Gronnds

1 wmuu—uumquc—:«m

2] Complaint May Be Dismissed for Lack of Jurindiction or on Grounds
of Ferum Nea Couvenlens

131 Complaint May Be Dississod Becsmoe Class Representative Lacks
Standing )
4] Pinintis snd Defoudants May Seek fo Strike Class Action Allegations

in Comspleint
fa] Deludants’ Motion ts Sirike Class Action Allegations
] Pinintiis’ Motien to Sirike Class Action Allagations
mmma—m»mc—nnmm
Remand Class Aclfen Back to State Cowrt -
[1] Removal May Be Based upen Jurisdicion Arising from Aggregation of
Class Clalms to Moot Amsunt-in-Controversy Roquirensont
2} Mmuu.-wmumu
USCS § 1367
31 MJWO&MW&G.A“M
Act of 2005
Competing Class Acticss
Plaintiis or Delondants ia Competing Class Actions May Seek to Stay
Newly Flled Class Actions
mhmuAdﬁlﬁyleﬂMhCMAM
Metions for Swmmary Judgument
[1] Defendant’s Metioa for Summary Judgment
[2] Plainiiii's Motion for Summary Juigment
Defeadant May Offer ¢o Settle Indoponduntly with Class Representatives

\ (Rel. 120-6/2006 Pwb.005)
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190117 .

1950118
190119

1%1.29
190121
1%1.22
19%01.23

190124
1%01.25

1901.2¢

NEW YORK CIVIL PRACTICE: CFLR 9.4

Defendant May Communicate with Potential Class Memsbers with or
without Court Approval

Pre-Class Cortification Discovery

{11 Delsndants’ Discovery of Class Representatives

[2) Defemdnnts’ Discovery of Usnamed Class Mombers

[3] Paintilh’ Discovery of Delondant

Class Action Conntercialms

Defondant May Assert Counterclaims Agninst Class Reprosentative and
Class Mombers

Motion Seeking Class Cortification

Class Seught to Be Ropressated Mast Be Capable of Being ldentified
Class Must D¢ Se Nusserows That Jeinder Would Be Impracticable
Commen Questions of Law or Fact Must Prodominate over Individual

Questions
{11 Dieriag Individual Damages Amsaget Class Mambers Does Not Deofost
Consmanality

{21 Prodeminance Asalysis for Breach of Contract Clam Actions

[31 Predeminsnce Anslysis for Quasl Contractunl Class Actions and Those
Secking Bouitabls Rellef

[4] Prodeminance Ansiysls for Breach of Warranty Class Actions

51 mmh&-}nhﬂ&m

(6] Predeminance Ansiysls for Decoptive Businass Practices and False

Adveribing [Ganeral Business Law §§ 345, 3501 Clams Actions

fa] Gon Bus.law§ 309

M GonDulaw§ 399

fc] Gon Bus. Law §§ 36, 339 Clams Corfiication Josuss

Prodemsinence Analysis for Breash of Fiduciary Duty Class Actions

Prodeminsnce Analysls for Negligence Class Actions

Prodeminsnce Anniysls for Mass Tort Class Activas Invelving Personal

Injurics sud Property Damnge

(16] Predesminance Analysis for Class Actions Challenging Gevernmenial
Operatisas

[11] Prodeminance Analysis for Class Actions Invelving Vickation of State
and Federal Statuine

{12] Predominence Anslysls for Class Actions Secking Declaratory
Juidguesnts and Injunctive Rollef

Clalms of Clnes Ropressntative Must Be Typical of Claims of Class

Clnss Reprossutniive and Class Counsel Minst Fuirly sad Adequately

Repressut beterests of Class

(1] Adeguecy of Flaintilf Class Repressntative

2] Adequacy of Defindant Class Representative

31 Adegquacy of Class Comnnel
Class Actions Must B Superier Method for Adjadicatien of Controversy

(Ral, 120672006 Peb.205)
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9.5
190127

196128

1901App.01
1901 App02
1 901App.03

CLASS ACTIONS 1 901.01[1)

Court May Consldier; 0o Some Extont, Marits of Clnss Action within Context
of Cinss Cortilication Motlen
CPLR 991(b) Probibiis Class Actions Seching Panaltics Or Mimimem

. Recoveries Uniess Class Action Is Authorined By Sintute Or Under Some

Cirenmstances If Ponaliies Waived And Clus Notifled
HISTORICAL APPENDIX for CPLR %01

Amendments to CPLR %1
Lagielative and Judicie) Reports for CPLR %01
Civil Practice Act Counterpart for CPLR %01

REFERENCES for CPLR %1

Court Rules Relating to CPLR 901

List of Essential Fornu Relniing to CPLR 901
Federal Practice Countorpart o CPLR 501
Law Review Articles Relating to CFLR 994
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NEW YORK CIVIL PRACTICE: CPLR 9.140

CPLR

1902 Orduralovhgch-ldn.wmnsinydayuﬁermeﬁmto
servenmponsivephdhglmexpimdfwaﬂpawmmmedas
Mmdminmwﬂonbtwﬁnachuacﬁon.theph’mﬁf&hﬂmove
mmmwmminwunwumm
d:isncdonmybemndmybeduadormmdedbefaethe
dncisiononthemutondueom’smmndonoroumﬁonofdn
p.ﬁes.lheaeﬁonmyben’.ﬁednadmwﬁononlyifﬂncoun
muummmmnmmmm
dlemmwﬁchhcolltilllcomihindaeminingwwme
action may proceed as a class action are: :

1. mm«mducumh&mlymdmg

the prosecution or defenso of separate actions:
2 The impracticability or inefficiency of prosecating or defending
separate actions;
the

3. The extent and nsture of aay litigation conceming
controversy ajroady commenced by or against members of the class;

4. Tho desirability or undesimbility of concentrating the Hitigation
of the claim in the particular forum:

5. mmmwummmmo&
class action.

SYNOPSIS
ANALYSIS of CPLR %2

190200 Procedural Context of CPLR 942! Order ABowing Class Actions

Class Ropressutative’s Motisn for Class Cortification

[1] Class Repressntative Has Burden to Move for Class Cortification

(3] Motien for Class Cortiication Moot Be Made Within Sixty Deys but
Court May Siny Roguirement Ponding Completion of Pro-Class
Certiication Discovery

31 C‘.lhumh“ Class Carilication Motion
Addressed Therein
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[902.02
199203
190204
190285
90206
[se2.97

1 902App.01
1902App.02
1902App.a3

1 02Ret.01
1 982N 02
1 %2Rel.03
1 902Rel.04

CLASS ACTIONS 190200

Plaintilf May Seck to Voluntarily Discontinme Class Action or Strike Clasy
Alegations snd Procesd as Individual Lawsnlt
mmmu&emumhm
901 (2)(1)~(5) and ju CPLR 992(1)-(5)
MMM“‘MMMM&--

_nmma—mwwmmm
Nou-Resident Claas Messbors

Cmmhy&mu“dlmhm
or Becamse Court Chosses 19 Enforce Forum Selection Clanse

Court May Deay Class Certificaion Because of Too Many Choice of Law
Tsoues

Court May Chosse to Licait Class Stae to One State
Court May Select Lead Class Representatives and Lead Class Action
Counsel from Amcag Competing Greups

111 Court May Select Cluss Ropresentatives and Class Counsel Pursuant o

Private Securities Liligation Reforms Act
[2] Court May Select Lead Class Cownsel Using Fee Anctions
31 Court May Allow Class Mambers (o Infervems to Protect Class and
Supervise Class Cownsel

HISTORICAL APPENDIX for CPLR 902

Amendments to CPLR 902
Legialative and Jodiclal Reports for CPLR 982
Civil Practice Act Cousterpart for CPLR 992

REFERENCES for CPLR 902

Court Rules Relating to CPLR %02
List of Essentinl Forms Reloting to CPLR 962
Federal Practice Comnterpart o CPLR 902
Law Review Articles Relating to CPLR 902
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%171

41 983. Description of class., .
The order permitting a class action shall describe the class. When

appropriate the court may limit the class to those members who do not

request exclusion from the class within a specified time after notice.

CPLR

1 s603.00
1 %301
1%3.02
1%03.0

1903App.01
1 903App.03

1 903Ret01
1 903Ret.2
1 S03ReL.03
1 963Ref.04

SYNOPSIS
ANALYSBJ(ILR”S

Procedural Context of CPLR 983; Descriptien of Class
Ovdar Must Contalu Descriplion of Clam
Court May Limit Class to Those No{ Seeking Excinsion
Effocts of Exclusion from Class Described

HISTORICAL APPENDIX for CPLR 983

Amendments to CPLR 903
Legisiative and Judicial Reports for CPLR 903
Civil Practice Act Cousnterpart for CPLR 983

REFERENCES for CPLR 903

Court Rules Relating to CPLR 943
List of Essential Forms Relating to CPLR %3
Federal Practice Cownterpart to CPLR 983
Law Review Articles Relating to CPLR 903
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CPLR

4 904. Notice of class action.

@

In class actions brought primarily for injunctive or declaratory relief,
notice of the pendency of the action need not be given to the class unless
the court finds that notice is necessary to protect the inserests of the
represented partics and that the cost of notice will not prevent the action
from going forward.

(b) In all other class actions, reasonable notice of the commencement
of a class action shall be given to the class in snch manner as the court
directs.

(c) The content of the notice shall be subject to coart approval. In
determining the method by which notice is to be given, the court shall
comsider

L the cost of giving notice by each method considered

II. the resources of the parties and

DL the stake of cach reprosented member of the class, and the
likelihood that significant numbers of represemted members would
desire to exclude themssives from the class or to appear individually,
which may be determined, in the court’s discretion, by sending notice
to a random sample of the class.

d)
L Preliminary determination of expenses of notification. Unless the
court orders otherwise, the plaintiff shall bear the expense of notifics-
tion. The court may, if justice requires, require that the defendant bear
the expense of notification, or may require each of them to bear a part
of the expense in proportion to the Hkelihood that each will prevail
upon the merits. The court may hold a preliminary hearing to determine
how the costs of notice should be apportioned.

IL Final determination. Upon termination of the action by order or
judgment, the court may, but shail not be required to, allow to the
prevailing party the expenses of notification as taxable disbursements
under article cighty-three of the Civil Practice Law and Rules.

Gl 120-62006 Fub.205)
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9-177

190492
190403

1904.04

1 904.06

04y

CLASS ACTIONS

SYNOPSIS
ANALYSIS of CPLR 904

wwamnmau—m
wwa«mw«u—mua—hu
m‘bmlw
cmsu‘nu-u.s.s-——c-tedu--mwh
Class Actiens Sosking Monstary Damages
a—wu—uus—:mc—nu-mﬁ-wa—
Certification
mm“cﬁum—l—hmm
a-wuqu-ma-“nuwuuq
n-u-u-(a-mmu—-yp-]nm
a-_ummui-bu—na-mm
MM&“W«MM
hu-ms-ﬁmn-—a-u-imuu
suwunu-mmmmau—c.u-
There Are Circumstences Usder Which Clalm Forms Should Be Sent to
a-u-iaucmu-uc-ﬂmoma-
Member Participation
cmuqc*mmmuada-w
1] C-tlﬁyﬁkmwwle“lymc&lﬂ-iby
E-Mal over Informet
21 MWO&MM&&Whmu
31 mmoﬁww»umummu
Misiending Notices
wmwuwmumw«m»
Class

EB'I’O_RICALAMIXMCPLR”‘

Amendments fo CPLR 904
Loglsintive and Juiicial Reperts for CFLR 904
Civil Practice Act Comnterpart for CPLR 904

REFERENCES for CPLR 904

Court Rules Relnting to CPLR 904

List of Easentiel Forms Ralnting to CPLR 504
Federsl Practice Counterpart to CPLR 904
Law Review Articles Relating fo CPLR 904

(el 130-6/2006 Pub.205)
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9-191 CLASS ACTIONS 90500

CPLR

1965. Judgment.

Thejudgnuninanacﬁonmninuimduachuaeﬁon.wbthuotnot
favorable to the class, shall include and describe those whom the court
finds to be members of the class.

SYNOPSIS
ANALYSIS of CPLR %05

1965.00 Procedural Context of CPLR 985: Judgment
HISTORICAL APPENDIX for CPLR 905

4 905App A1 Amendments to CPLR 905
q 905App.2 Legisiative and Judicisl Reports for CPLR 985
9§ 905App.03 Civil Practice Aci Counterpart for CPLR 905

REFERENCES for CPLR %85

{985Ref81  Court Rules Relating to CPLR %05
J90SReLA2  List of Essential Fornw Relating to CPLR 905
[ 905RefA3  Federsi Practice Comterpart to CPLR 505
[985Re04 Law Review Articles Relating to CPLR 585
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9-195

CLASS ACTIONS

CPLR

§906. Actions conducted partially as class actions.
When appropriate,
1. mwﬁdnmybehwghtamﬁnﬁmdasaclusacﬁonwiﬂl

2, .mmuwmmmmmumw
m'acmmmﬁﬁmdﬂﬁssﬁdednnﬂmbemwdmd

applied accordingly.

1 20603

1906App S
1 906App.S2
1 %06App. 03

SYNOPSES
ANALYSIS of CPLR 906

" Procedural Centest of CPLR 906: Purtial Closs Actions

wuc—n—u—mnmn—-
wmu—uwuu—.mu—mm
Otherwise Crenis Conliicts Ameng Class Momsbers

Provisiess of CPLR Artice 9 Generally Apply to Partial Class Actions

HISTORICAL APPENDIX for CPLR 906

Amendmenis to CPLR 906
wﬂwmhmﬁ
Civil Practice Act Conntorpart for CFLR 906

REFERENCES for CPLR %06

Court Rules Ralating to CPLR 906
List of Essentinl Forms Relating to CPLR 906
Federal Practice Counterpart to CPLR 906
Law Review Articles Relating to CPLR 906

(Ral. 120-6/2006 Pub.905)
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9-201 CLASS ACTIONS

CPLR

R 907. Orders in the condwct of class actions. .’
In the conduct of class actions the court may make appropriate orders: !
1. determining the course of proceedings or prescribing measures "

to prevent unduc repetition or complication in the presentation of |
evidence or argument; ,f
2. requiring, for the protection of the members of the class, or !
otherwise for the fair condact of the action, that notice be given in such
manner as the court may direct to some or all of the members of any
step in the action, or of the proposed extent of the judgment, or of the
opportunity of membors to sigaify whether they consider the represcn-
tation fair and adequate, or to appear and present claims or defenses, or

otherwise to come into the action; _
_ 3. imposing conditions on the representative parties or on
intervenors;

4. requiring thet the pleadings be amended to eliminate therefrom
allegations as to representation of absont persons, and that the action
proceed accordingly;

5. directing that a money judgment favorable to the class be paid
cither in one sum, whether forthwith or within such period as the court
myﬁx.ﬂiﬂawhkuhﬂm.:ﬂweomlmynpedfy;

6. dealing with similar procodural matters. The orders may be
aluedormdedumnybeduinbleﬁomﬁmetoﬁme.

SYNOPSIS
ANALYSIS of CPLR %07

1907.00 Procedural Comtext of CPLR 907: Orders in Comduct of Action
1567.01 Discovery and Trial ,
199702 Post-Class Certification Discovery by PMaintills
150783 - Post-Class Certiication Discovery by Dedondants
1997.04 Class Action Trial Mochanics
190705 Bifsrcation aud Subciaming

(Rel. 120-6/2006 Poh905)
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1 907.00

1907.06
1%
1907.08
190799
190710
1997.11

197.12

190713
1997.14

1907App01
1997App.2
1967App.00

1907Reto1
19072
190TRet a3
1907Ret0¢

NEW YORK CIVIL PRACTICE: CPLR 9.202

Repressatative Preof
Statistical Sempling in Proving Damages

- Using Clasy Mamsbers a5 Witnssses

Court May Ovdor Notics to Clnss During Course of Procesdings
c-"ﬁvh-mc-u--mpu..

MHHW‘M.“M.‘,

Ropressmintion of Abssnt Parties
Mlﬁyumlﬂumghm

Court Moy Make Other Orders as Appropriate
HISTORICAL APPENDIX for CPLR %97

Ameadussnts 4o CPLR 997
Loghiintive and Judicial Reports for CPLR 9¢7
mmmc-—-mumm

REFERENCES for CPLR 997

Cowrt Rules Relating to CPLR 997
List of Novential Forms Raluting to CPLR 997
Federal Practios Conntorpart to CPLE 997
Law Review Articies Reluting tv CPLR 997
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NEW YORK CIVIL PRACTICE: CPLR 9-216

CPLR

R 908. Dismissal, discentinuance or compromise.

A class action shall not be dismissed, discontinued, or compromised
without the approval of the court. Notice of the proposed dismissal,
discontinuance, or compromise shall be given to all members of the class

in such manner as the court directs.
SYNOPSES
ANALYSES of CFLR %08
1 9%08.00 Procedural Coniext of CPLR 508: Disnisml, Discondinmance or
Compremise -
q %8801 Settiements snd Veluntery Discontiomsnces
s Approval of Court
q %8483 Caurt 2s Gamrdion of Class
490804 Sottiemsent Procedures
4 99805 Stipuintien of Settiement
4 90806 Nen-Cash Settiaments: Predncts, Coupens, and Cortificates
q s Cy Pros Resssdies: Settionsents snd Dispesing of Unciniused Settloment
Punds
q 90008 Cinss Reprossnintive Inconiive Awards
190809 Preliminary Court Approval
§ 90810 Settiement Classes Roguive Enhanced Scretiny
qsea.11 Netics of Settiament
q988.12 Matheds of Sending Settiomsant Notice
qom.13 Seitlament Feirness Neaving
(914 Objections to Settiement
[1] Interventisn by Objectors
{2] Discovery by Objecters
{3] Precedaral Objoctions
{4] Swhstentive Oljections
I5] Objecters’ Attarneys’ Foes and Costs
90815 Factors in Evalusiing Prepesed Settioments

el 12042006 Peblos)
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1908App.81
1 9%8App.03

1 50601
1 900RL92
1 S08ReLA3
© 1 900RelN4

CLASS ACTIONS

HISTORICAL APPENDIX for CPLR 908

Amendments to CPLR 508
Laghiative and Judiclal Reports for CPLR %08
Qvlmmcmk(ﬂ.lﬂ

REFERENCES for CPLR %8

Court Rules Reluting to CPLR 908
List of Essentinl Forms Ralating o CPLR %98
Foderal Practics Contavpart fo CPLR 908
Law Review Articies Relating to CPLR 908
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9-265

CLASS ACTIORS

Ifajudgmmtinmacﬁonu-iminednaclmacﬁonismﬂuedin
favorofﬂndm.d»omnhiudhaeﬁonmyw-dmyn’fmto
d:empuuunﬁmoftbedmhmdmﬂaemombbvm of legal

mvieesmxluedndifpdicemﬂm.allowmoveryofﬂnum

CriR

Attorneys’ fees.

awardedﬁmntheoponaltofﬂwchu.
SYNOPSIS
ANALYSIS of CPLR 909
199950 MMJCH&”‘M‘F—
199901 A-idm’ul‘h-m
199982 nwnhmmwmmum
199983 AﬁdWMthth&n
190904 MMMW&MMdM
1 999.85 mu-muﬂ
{1] ml‘uhoqu
12} Tutorim Foe Avards
g 999.06 Foos Based upen Lodestor Methed
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NEW YORK CIVIL PRACTICE: CPLR 9.266
REFERENCES for CPLR 909

Court Rules Rolatiag to CPLR %9

List of Easential Forms Relating to CPLE 909
Foderal Practice Counterpart to CPLR %09
Law Review Articies Relnting o CPLR %09



