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The trial of this Eminent Domain Procedure Law (EDPL)
Article 5 proceeding, challenging the valuation by the



Metropolitan Transportation Authority (MTA or Condemnor) of the
real property taken by the MTA in Eminent Domain from Washed
Aggregate Resources, Inc. (Washed Aggregate, or Claimants) took
place before this Court on April 14, 15, 16, 17, and 18, May 27,
May 28, and 29, June 30, July 1, and 2, August 11, 12, 13, 14,
and 15, October 6, 7, and 8, November 24, 25, and 26, 2008, and
January 12, February 2, 23, 24 and 25, and March 18, 2009. The
following post-trial papers numbered 1 to 9 were considered iIn
connection with the trial of this matter:

PAPERS NUMBERED
NOTICE OF MOTION/AFFIRMATION/EXHIBITS

MTA PRE-TRIAL MEMO AND MEMO IN SUPPORT OF MOTION
AFFIRMATION IN OPPOSITION

MTA REPLY MEMORANDUM AND IN SUPPORT OF MOTION
CLAIMANT POST-TRIAL MEMORANDUM

MTA POST-TRIAL MEMORANDUM/EXHIBIT

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
MTA REPLY POST TRIAL MEMORANDUM/EXHIBIT

CLAIMANT POST-TRIAL MEMORANDUM OF LAW

CoO~NOUOPWNE

The iInstant property (the subject claim) consists of two
non-adjacent parcels owned by claimants Washed Aggregate, a sand
and gravel mining company. The property appears generally on the
tax map of the Town of Amenia within Section 7166-00, as Lots
060103 (consisting of 45 acres, and commonly referred to as
“Parcel A” or the “Southern Parcel”) and 074464 (consisting of 68
acres, and commonly referred to as “Parcel B” or the “Northern
Parcel””), and lie generally between Route 22 (on the west) and
Route 81 (on the east.) The individual parcels which are the
subject of the direct taking claim are a portion of Parcel A
immediately adjacent to Route 22 (consisting of 3.685 acres), and
a similarly situated portion of Parcel B immediately adjacent to
Route 22 (consisting of 9.044 acres). The remainder of Parcels A
and B are the subject of the consequential damages claim. Both
portions of the two parcels are generally unimproved mining land.

Based upon the credible evidence adduced at the trial, and
upon consideration of the arguments of respective counsel and the
post trial submissions, the Court makes the following findings of
fact and conclusions of law:

FINDINGS OF FACT

During the 1970°"s, a sand and gravel mine commenced
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operation on the subject parcels as Washed Aggregate Resources,
Inc., a company owned, inter alia, by Carl Rennia. The company
conducted the mining enterprise at varying degrees of output
until 1997, when Dominick Peburn commenced negotiations to
purchase the company which, at the time, was producing minimal
product. At that time, both the northern and southern parcels
had legal access to Route 81 (located to the east). In addition,
an access road also existed from the southern parcel to Route 22
(located to the west). Based upon the testimony of Donald Fisher
(the claimants” appraiser) and depictions on maps (in evidence)
remnants of roadway access (apparently long abandoned) to Route
22 and/or Route 81 existed in the vicinity of the boarder of the
northern parcel. This northern access roadway (or the remnants
thereof) actually traversed another parcel (herein referred to as
the “Luther Parcel”) which lay generally iIn the area between the
northern and southern parcels bounded on the west and east by
Routes 22 and 81. It is the Court’s understanding that the
claimant had accepted the pre-vesting offer with regard to this
parcel and its valuation i1s not a part of the instant proceeding.
Existing on the parcels at that time, In addition to a non-
operational concrete plant, were various types of mining
equipment such as excavators, pan scrapers, crushers, washing
apparatus, etc.

Following a period of negotiations, In May 1998, Peburn and
three other investors purchased all of the assets of Washed
Aggregate, including the subject parcels and all other real
estate; 1ts equipment; and its existing goodwill, for
$675,000.00. Soon thereafter, MTA moved to acquire title by
eminent domain, inter alia, to the two portions of the subject
parcel (the Northern and Southern parcels) noted above. As part
of the application, MTA submitted an order of condemnation (the
“Order”), which was subsequently signed by the Court on July 27,
1998 (hereinafter the “Acquisition Date”). Attached to the
application was an annex (“A”) which contained metes and bounds
descriptions of the 4 parcels which were to be the subject of the
taking; three of the descriptions (not including that relating to
the Northern Parcel) also included express reservations (the
“Reservation’) to the condemnees of

“_..any necessary and existing rights of pedestrian
and vehicular access...from their adjacent lands to New
York State Highway Route 22/343...subject to any
reasonable limitations required by MTA and Metro North
to prevent such access from interfering with commuter
railroad operations and related activities.”.

In the application iIn support of the taking, MTA stated that
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the purpose of the acquisition was to extend Metro-North’s Harlem
commuter railroad line north to serve passengers in Upstate New
York, Northern Connecticut, and Berkshire County, Massachusetts,
and, in addition, to relieve parking congestion at the Dover
Plains station located a short distance to the south. Dover
Plains had been the northern most passenger terminus of the
Harlem line since the early-1970"s, when the former operator, the
Penn Central Railroad, had ceased rail passenger operations north
of that point. The taking was designed to facilitate the
construction of a new commuter railroad station, an adjacent
parking lot, a rail access road, a railroad car storage yard, and
the creation of a grade crossing incident to the new station and
parking lot. Following the signing of the acquisition order by
this Court, an acquisition map was filed by the MTA. While the
“Reservation” was not specified in the map, the parties, at
trial, conceded to the map having been filed properly, with the
“Reservation” deemed filed therein by i1ts presence in the
application.

MTA had made a pre-vesting offer to Washed Aggregate of
compensation in the amount of $37,611.00, representing the value
of the direct taking parcels as set forth in the highest approved
appraisal prepared for MTA by Theodore Powers of Powers &
Marshall Associates Inc. Washed Aggregate rejected MTA’s offer,
and filed a Verified Claim dated December 10, 1998 (the “Claim™).
As of the acquisition date, the Town of Amenia had assessed the
total value of the subject parcel at $598,100.00. Washed
Aggregate commenced the instant action, asserting both a claim
for the direct taking of the aforementioned Parcels A and B
constituting approximately 12.7 acres immediately adjacent to
Route 22, and for an additional claim for consequential damages
resulting from the loss of the ability to conduct mining
operations on the remaining portions of the Northern and Southern
parcels as a result of the taking.

THE TRIAL

Claimant presented the testimony of Dominick Peburn, the
President and the only principal of Washed Aggregate to testify
at the trial. Dominick Peburn testified that he had some thirty
years experience in the sand and gravel mining industry,
including the purchase of several mining properties in western
Connecticut, and one in Columbia County, New York. He stated that
he had worked these mines, and then sold them or made some other
use of the mined-out land. On one occasion in 1996, while
returning to Connecticut from the Columbia County property, he
observed, adjacent to Route 22, a rock-crushing machine on land
that he later learned was the subject property. Peburn
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researched the mining permit and determined that it allowed the
mining, as well as crushing and washing operations on nine of the
permitted fifty-eight acres including to down below the water
table, all of which was highly desirable. He examined the mine
land-use plan and the mine operation i1tself, which, according to
Peburn, was going forward at a low level of intensity. Between
1996 and 1998, he engaged in negotiations with the operator, Al
Rennia. In 1998, Dominick Peburn along with other investors
purchased Washed Aggregate for $675,000.00, with Rennia taking
back a mortgage of $500,000.00. Dominick Peburn understood that
the purchase included the approximately 112 acre site, some
mining equipment, several structures, and such other intangibles
as good will that the company possessed. At about the time of
the purchase, he testified that he sought to have the MTA
construct a thirty foot wide paved haul road within the existing
50-foot wide right of way iIn order to insure access to Route 22
from the Southern Parcel. This request, however, was not
incorporated by MTA, either into the “Reservation”, nor, as set
forth below, into the final road configuration for the project.

Subsequent to the purchase, in 1999 and 2000, Dominick
Peburn testified that he operated Washed Aggregate, although not
at full capacity; this differed from his deposition testimony on
the subject, which indicated that following the sale Washed
Aggregate “did no work.” In 2000, during the construction of the
railroad station’s parking lot, Peburn testified that he dealt
with MTA”s construction contractor, Delaney Construction, and
sold them a substantial amount of sand and gravel which was of
New York State Department of Transportation (NYSDOT) acceptable
quality. During this time, the parcel was operated as a mine,
with crushing and washing taking place on the property. The
aforementioned haul road (with its unpaved fifty foot wide right
of way, much of which was used by trucks entering the Southern
Parcel)was utilized to transport(mostly on Delaney trucks)the
aggregate(sand and gravel)to the station site.

The western end of the haul road, close to Route 22, was
subsequently paved, and used by MTA to form the parking lot entry
way. The unpaved roadway, continuing east and into the Southern
Parcel from the southeast corner of the parking lot, however, was
narrowed by MTA to approximately fourteen feet according to
Peburn. Guard rails were constructed, and the path of the roadway
was curved and elevated by approximately nine feet from its
previously gentle grade. The road ends(to the east)in a bridge
which Peburn estimated was eighteen feet wide, wide enough for
two trucks to pass at the same time. However, since some of the
vehicles owned or utilized by, or engaging in commerce with
Washed Aggregate measured in excess of eight feet wide, the road
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configuration and the bridge size precluded simultaneous use of
the new roadway by more than one such vehicle. Additional
unfavorable factors included negative recommendations by the Town
Attorney and Code Enforcement Officer (see below). Also, at about
this time, there was a minor derailment of a train coming into
the station. Based upon these factors, Peburn testified that, in
consultation with his partners, he and Washed Aggregate decided
to cease all operations at about the time that the station
opened.

Ryan Peburn, Dominick’s son, also testified as to his role
in Washed Aggregate. During his time employed by the claimant,
he was aware of federal Mine Safety and Health Administration
recommendations that haul road design be based on the maximum
width of trucks in use at the mining facility, which he asserted
was at least eight feet. He identified photographs of sand which
he stated was mined by Washed Aggregate from the Southern Parcel
for sale to Delaney in connection with the station construction
job. He also identified mining and crushing equipment on the
Southern parcel, some owned by Delaney, and some by the claimant.
Delaney used this equipment to process Washed Aggregate-mined
material, which in all respects met his specifications. In
particular, Ryan Peburn noted the presence on site of a Delaney
owned Caterpillar scraper pan, which was over 11 feet iIn width
and had been transported by a low-bed trailer from Route 22, down
the then-existing haul road (i.e. prior to the re-grading, and
placement of guard rails), and onto the property. He further
identified a photograph depicting on the premises an articulated
haul truck which was nearly 10 feet wide. Finally, he noted that
on the original haul road there was sufficient sight lines at the
bridge to allow one vehicle to observe another vehicle
approaching and pull to one side to allow it to pass. In his
opinion, there was not similarly sufficient sight lines on the
new MTA-constructed curved access road.

David Portman, of Frederick P. Clark & Associates, Inc.,
testified as a planning and traffic consultant for Washed
Aggregate. Although not a licensed professional engineer,
Portman offered his firm’s report as a planning document related
to traffic safety. It was his opinion that the access road
constructed by MTA from Route 22 to the subject parcel was
dangerous, since i1t involved the co-use of the roadway by cars

and trucks. In 2001, while employed by claimant as their traffic
and planning consultant, he had written to the Amenia Zoning
Administrator, advising him that MTA had “...redesigned,

relocated and constructed a new, combined access drive to serve
both the large trucks emanating from the Washed Aggregate mining
operation and the passenger cars from MTA’s new commuter parking
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lot...”, and that, therefore, in order to continue the claimant
“...must obtain an amended special use permit from the Zoning
Board of Appeals...”

Mr. Portman”s opinion regarding the need for an amended
permit Is based on his conclusion regarding claimant’s “legally
preexisting use” under the Town Code, which conclusion was
reached after Town Officials (including the Town Attorney) stated
categorically that they had treated and would treat the mining
operation as a legally preexisting use!. Mr. Portman believed
that Washed Aggregate commenced its mining operation in 1979,
which was prior to the promulgation of the Town Code in 1980.
During his testimony on cross-examination, however, MTA
introduced a copy of the Code which suggested that elements of
the Code did actually predate Washed Aggregate’s mining operation
by some years, although there is no dispute that mining
operations by Washed Aggregate’s predecessors did themselves
predate the Town Code and even state mining regulations for that
matter. In fact, the 1979 application to the NYS DEC included a
section signed by the Town Supervisor, in which he affirmed that
no Town regulations governed the proposed mining activity.

Mr. Portman testified that because of the changes in the
then-existing conditions of the mining operation including
renovations relating to access to Route 22, the introduction of
truck and commuter automobile traffic to the same narrow entrance
drive, the creation of what is essentially a single access route
which i1s unsuitable for commercial traffic relating to mining
operations, the severe upward re-grading of the road, and the
presence of a railroad gate which could cause a traffic back-up
onto Route 22 or a back-up caused by possible truck congestion at
the entrance area of the restricted roadway to the Southern
Parcel, the legally pre-existing status possessed by Washed
Aggregate would be negated and any application for an amended use
permit due to the change would surely be denied. This was
verified, according to Portman, in his conversations and
correspondence with the above-mentioned Town Officials. He also
concluded that, while the Town might consider DOT approval in
their deliberations, they would generally, in his experience, not
defer to DOT’s opinion but rather make their own determination as
to the safety of the iIntersection. And, Portman concluded that,
even if the Town did permit exit and entry from Route 81 to the
Washed Aggregate property, the roadway conditions of Route 81
precluded i1ts safe use for industrial traffic. He also noted that

! While condemnor now asserts that this testimony by Portman was hearsay

and thus inadmissible, MTA failed to object to the admission of this testimony
at trial.



the Mined Land Use Plan contemplated the mining of the Southern
Parcel out to within 25 feet of the eastern property line and
creation of a berm and pond there, which in any event would
preclude any access to Route 81.

Portman also indicated that he was familiar with the road,
present on the 1956 US Geological Survey (USGS) Map, and the
Reclamation Plan Map, running along the common property line
which 1n the past had provided joint access from both the Luther
and Northern Parcels, including the disused concrete plant (the
remains of which were in existence on the Northern Parcel), over
the railroad tracks, and onto Route 22. The taking, he stated,
ended this road access, and would necessitate truck travel out
onto Route 81 and south to the Southern Parcel, which the Town
would not have allowed. Alternatively, he was also familiar with
a pass under the MTA Right of Way and Route 22, alternatively
described as the “cattle pass” or “culvert”, which, in his
opinion, might have provided access from the Northern Parcel to
Route 22. While he conceded that the Northern Parcel did have an
entrance from/exit to Route 81, and that truck traffic was
permitted on Route 81, he asserted based upon conversations with
Town officials that the Town had made clear that it would not
permit access to either parcel from Route 81, or transfer traffic
between the parcels via that route.

Michael A. Galante also testified for Washed Aggregate as a
traffic consultant. Galante first saw the subject property in
2005. Claimant introduced aerial photographs of the haul
road/parking lot exit/Route 22 intersection, upon which templates
of the turn-radius of large trucks were superimposed. The
templates, according to Galante, depicted what was allegedly off-
tracking (i.e. driving partly off of the roadway surface, or into
opposing lanes of traffic) of such trucks as they entered or
exited the subject property. It was his opinion that such a
condition would not have normally been approved by DOT. Galante
also testified that, while guard rails might have been installed
by DOT north of the intersection, if an adjoining landowner
needed to continue access to Route 22 in an area where such
access was blocked by the guard rails, the landowner need merely
apply for modification of the guard rail configuration. And
Galante was of the opinion that it was possible, despite the
attempt to coordinate the railroad crossing and iIntersection
signal lights, that traffic (including large truck traffic) could
back up at the crossing and onto Route 22, when a truck was
present to enter and/or exit.

Washed Aggregate also presented the testimony of George L.
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Marshall, one of claimant’s two consulting geologists. Marshall
testified that he became affiliated with the former owner of the
subject parcels, Luther’s Sand and Gravel, in either 1969 or
1970. In 1973, he assisted Luther’s iIn their preparation of the
DOT”s newly-required Source Report for sand and gravel mines. In
1975, he also assisted Luther’s in complying with the recently-
enacted Mined Land Use Reclamation Law. In 1978, he became
familiar with Bill Anderson and Al Rennia, who later formed
Washed Aggregate at the subject location. Rennia ran the company
until the 1991 when, because of heart problems, he was forced to
seek a buyer for the company. During the time when Rennia ran
Washed Aggregate, the Mine Land Use Plan permitted mining below
the water table; In fact, Marshall had prepared the original
application seeking that entitlement.

Dr. Richard A. Hisert, also a geologist, testified for the
Claimant. While Hisert is not a licensed or certified real estate
appraiser, nor had he ever testified about valuation in court
proceedings, he offered a value conclusion as to the mineral
reserves and the income which could be generated by mining those
reserves contained on the real property at issue herein. Hisert
did not personally conduct soil borings on the subject parcels to
determine the extent of the reserves and their quality. He relied
instead on his personal knowledge of the subject properties
garnered primarily during the time he served as a long-time
consultant to Allen Sand and Gravel which owned a neighboring
property, on a study conducted by George Marshall (which itself
partly relied on letters from a Bernie Neuman), on a study by
Clough Harbor and Associates of adjacent property holdings, and
on New York State Topographic Maps.

Based on all of these sources, Hisert concluded that the
permitted sand and gravel reserves contained in the southern
parcel amounted to approximately 1,000,000 (one million) cubic
yards, or 1,500,000 (one million, five hundred thousand) tons of
said material, assuming that Washed Aggregate could mine up to
the 25 foot setback limit under which 1t had operated based on
its pre-existing use status. |If, on the other hand, the current
zoning requirement of 300 foot setbacks were to be enforced due
to changes in the original use, Hisert expressed his opinion that
there would be approximately 280,000 (two hundred eighty
thousand) cubic yards of mineable reserves, a reduction of
approximately 700,000 (seven hundred thousand) cubic yards, or
approximately 1,000,000 (one million) tons of reserves. Further,
Hisert came to the conclusion that the permitted sand and gravel
reserves contained in the northern parcel amounted to
approximately 1,800,000 (one million, eight hundred thousand)
cubic yards, or 2,400,000 (two million, four hundred thousand)
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tons of said material, again assuming that Washed Aggregate could
avail itself of the 25 foot setback requirement due to its pre-
existing status. If, however, the current 300 foot setback
requirement were enforced on the northern parcel, according to
Hisert, the available reserves would be reduced to approximately
500,000 (five hundred thousand) cubic yards of mineable reserves,
or approximately 705,000 (seven hundred five thousand) tons of
said material, a reduction of approximately 1,300,000 (one
million, three hundred thousand) cubic yards, or approximately
1,700,000 (one million, seven hundred thousand) tons of said
reserves. Regarding just the direct taking, the amount of
reserves, according to Hisert, would be just over 206,000 (two
hundred six thousand) tons. Finally, he estimated the total
potential reserves (including non-permitted areas) to be
approximately 3,200,000 (three million, two hundred thousand)
cubic yards in the northern parcel, and 1,900,000 (one million,
nine hundred thousand) cubic yards in the southern parcel, or a
combined total for both northern and southern parcels, of
approximately 7,000,000 (seven million) tons. He also expressed
opinions that i1t was likely that claimant would be granted
permission by DEC to expand its mining operations beyond the
permitted areas and into those potential reserves, and also be
granted authority (denied in the 1999 renewal) to mine the
wetlands. Hisert conceded, however, that reception of a wetlands
permit was not guaranteed, and agreed that approximately 90%
(1,300,000 tons) of the reserves in the southern parcel, and
approximately 40% (960,000 tons) of the reserves in the northern
parcel, are below the water table, with some of the reserves in
the southern parcel lying as much as 90 feet below the
watertable.

Hisert conducted a discounted cash flow (DCF)analysis to
value the Washed Aggregate properties, using a 20-year period.
In his opinion, DCF was the appropriate analysis to conduct for
the subject, since a close analysis of both the market (for the
mined product) and the reserves would be necessary to proper
valuation of the property. The alternative, a sales analysis,
according to Hisert, was often flawed since either the motivation
or knowledge of the buyer or seller of a comparable property
might not properly be known from just the sales price, or a sales
analysis might miss other agreements relating to the sale such as
crushing, transportation, or other interests. In any event,
according to Hisert, and while he did not consult with any real
estate brokers for such information, he was unable to locate
sales of any similar mining operations for use as comparable
properties, even though MTA’s appraiser apparently located five
such sales. Hisert based his analysis on assumptions regarding
business activity, production levels, and income that were never
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actually generated by the subject (Washed Aggregate). In
particular, Hisert assumed for the purpose of his analysis that
Claimant could sell approximately 200,000 tons of sand and gravel
per year, or approximately 3,800,000 (three million, eight
hundred thousand) tons of material for the 20-year period, and
that some 54 truck trips per day in and out of the property (or
about one every four minutes) would be needed to sustain the
mining operation. This resulted In an estimate of value for the
20-year period, on a discounted cash flow basis, of

$ 11,400,000.00.

The basis for Hisert’s opinion on future income was “letters
of Intent” or notes by prospective customers (there is no
evidence that they had ever been customers in the past) of Washed
Aggregate, indicating how many tons of material (but not the
price thereof) they might purchase from the claimant — from which
he computed prospective annual sales. These letters, except for
one from before the sale to Dominick Peburn, were all written
after Washed Aggregate ceased mining operations. Several of the
letters were merely price gquotation requests, and none
articulated a firm commitment to purchase. Notably, Hisert also
calculated average prices of sand and gravel of $10.00 or more
per ton, during 1998, 1999, and 2000, while New York State
average prices during that period, listed in Appendix A of his
own report, were closer to $5.00 per ton. Hisert additionally
assumed that Washed Aggregate would increase its share of the
sand and gravel market in the area, although there is no evidence
that they had done so In the past, and Hisert admitted that the
future failure of claimant to iIncrease their market share, or the
failure of DEC to renew their permit, would make his estimates
entirely inaccurate. Hisert also estimated income from ready mix
concrete operations by Washed Aggregate, although there was no
operable concrete plant on the acquisition date and such a plant
would have to be built before such operations could commence.
Hisert conceded no information about prospective customers of
such an operation, and that he did not value the ready mix
concrete itself, but rather the non-existent ready mix business.

Regarding expenses of the mining operation, Hisert
calculated the average cost of production in the industry, by
inquiring of similar operations what their costs were. However,
he then reduced these costs by 40% to account for Dominick
Peburn’s experience in the industry, although he also conceded
that most operators of small mines like Washed Aggregate
similarly would rely on experienced management, making such a
large adjustment just for “experienced management” inappropriate.
Hisert also was unable to point to inclusion in his cost
estimates ($2.75 per ton) of the amounts needed to purchase
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below-the-waterline mining equipment (such as dredges or drag
lines), which costs could amount to $ 1,000,000.00 or more.
Hisert’s DCF analysis on the issue of discount rate, however,
suffered from his apparent lack of knowledge of common iInvestment
and lending rates and practices, calling Into question his
calculated discount rate. He also was unsure if he had ever
calculated a capitalization rate, and did not remember how to do
so. Notably, Hisert also calculated his discount rate by using
20 and 30 year treasury notes, and was questioned on Cross-
examination as to whether such safe investments bear a reasonable
relation to more risky investments such as a mining operation
like Washed Aggregate. And Hisert was closely cross-examined on
his claimed use of a 15% discount rate in year one, where he
actually used a 13% rate for that year. Hisert calculated, based
on all factors, a value of $11,401,824.00 for the mineral
reserves present on the parcels, and a value of $113,732.00 for
the ready-mix concrete plant, for a total value conclusion of
$11,515,556.00.

Hisert was also asked about a roadway leading from the
northern parcel to Route 22, which, he conceded, was not being
used by claimant at the time of the taking. He was also aware,
from the acquisition map, of the existence of a cattle pass from
the northern parcel, and under the railroad right of way and
Route 22 to adjacent land on the west side of Route 22. He
described it as a fairly large concrete structure about 10 feet
wide, which, it was his belief, could be used by a quarry
operator to remove minerals from the northern parcel to the west
side of Route 22 for entry onto that Route. It was his
understanding that Washed Aggregate had deeded rights to utilize
the cattle pass. While he was unsure whether a vehicle could pass
through the culvert, i1t was his opinion that a conveyor system,
commonly used by mines, could be employed to carry the reserves
from the northern parcel, through the cattle pass, and to trucks
on the west side of Route 22 for transport elsewhere.

Donald Fisher, Washed Aggregate’s appraiser, testified
regarding highest and best use of the subject property. He
concluded that, before the taking, the highest and best use of
the property was the use to which it had been put immediately
prior to and following the taking, namely a quarry. Fisher
examined road access from Route 22 to the site, noting that,
while the flood plain map of the area does not show the road
leading from Route 81 to Route 22 adjacent to the south-west
boundary of the northern parcel, other maps, and an aerial
photograph obtained from the State of New York do, in fact, show
such a northern haul road, the remnants of which he physically
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observed on the northern parcel when he inspected 1t. Fisher
also observed remnants of the 50-foot haul road right-of-way on
the southern parcel. According to Fisher, the results of the
taking included the deprivation of access to Route 22 from both
parcels including the deprivation of a right-of-way suitable for
truck traffic related to mining operations in the south, and the
deprivation of an intersection with Route 22 and the southern
haul road that provides for safe truck traffic related to mining
operations.

Fisher initially considered using comparable sales of mining
properties to value the subject, and actually approached other
appraisers to obtain comparable sales data for a market appraisal
of the subject. |Indeed, he conceded on cross-examination that he
had appraised many quarry properties in the past twenty-five
years, and iIn so doing had utilized the sales comparison method
in approximately one half of those occasions (valuing the real
estate inclusive of the mineral reserves), with the remainder
being income capitalization analyses, but in only one of those
did he employ a DCF analysis. Such a market analysis would use
properties of comparable size that also contained similar mineral
reserves, and he had previously conducted many such analyses,
using comparable quarry properties from all areas of New York
State. Despite the fact that Fisher did not know the tonnage of
the reserves on the subject parcels?, or the tonnage of any of
the potential comparable quarry sites, he nevertheless chose to
disregard several potential comparable quarry sites, concluding
that those suggested comparable sales simply did not have the
same level of reserves as the subject parcels. He also testified
that he was unaware that the “Amenia Sand and Gravel Mine Market
Study”, prepared by him in 1997 and appearing in his report as
Appendix E, actually included four properties that did sell
within several years before or after the taking.

Upon instruction from counsel, Fisher limited his market
analysis to only the bare land value of the property before and
after the taking, rather than the value inclusive of the mineral
assets therein. He therefore sought out sales of similar,
industrial or rural commercial land. Fisher also admitted that
he did not consider the $675,000 sale of Washed Aggregate
occurring just two months prior to the acquisition as indicative
of value, because it included not only the northern and southern
parcels, but also improvements, equipment, and the good will of
the company, which would, he said, make the sale ‘“not arms

2 Notably, Fisher inquired about, but did not retain any details

concerning the tonnage on the potential comparable quarry sites.
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length.”

Notably, Fisher used one sale (Comparable # 3) that was not
merely vacant land, but in fact a quarry, which may have had a
considerable mineral reserve on site. Fisher also failed to
recognize that this same sale contained, In addition, an
adjoining parcel, making his calculation of price per acre
inaccurate. Further, Fisher was cross-examined on his before
analysis comparable properties generally, regarding whether they
were geographically superior to the subject and therefore not
really comparable at all. Finally, after adjusting his before
sales, Mr. Fisher determined per acre values of $5,000.00 for the
southern parcel and $4,700.00 for the northern parcel, in each
case values which were nearly one third above the adjusted mean,
the adjusted midpoint, and the adjusted median of his comparable
properties, without any clear explanation of why he had done so.
Fisher concluded his before analysis by arriving at land values
of $220,000.00 for the forty-four acre southern parcel and
$302,000.00 for the 64.40 acre northern parcel and improvements
of $30,000.00 and $18,000.00 respectively for each parcel. Total
values for each parcel were calculated to be $250,000.00 and
$320,000.00 respectively for a total before taking value of both
parcels of $570,000.00. Fisher further testified that he
examined and accepted Hisert’s value conclusion, pursuant to his
DCF analysis, of $11,515,556.00 . He then added it to his own
vacant land analysis, as set forth above, to reach a total
conclusion of value for the two parcels and their combined
mineral reserves, before taking, of $12,085,556.00.

In his after taking analysis, Mr. Fisher recognized the
effects of the direct taking: In the southern parcel, 3.685 acres
including some 1,100 feet of the haul road east from Route 22 to
and including the bridge leading to the remainder of that parcel;
and in the northern parcel, 9.044 acres running along the western
portion of the parcel and directly adjacent to the former
railroad corridor, including some 750 feet of the former haul
road described above as adjacent to the Luther parcel and the
northern parcel, and a former concrete batch plant. At the
values per acre set forth above in the before taking analysis
($5,000.00 and $4,700.00, respectively), values would be yielded
for the direct taking of $18,500.00 and $41,500.00, respectively,
for a combined direct taking value of $61,000.00. To this, Fisher
added $29,000.00 for the site improvements, $710,219.00 for the
mineral reserves (from the northern parcel), and $113,732.00 for
the value of the concrete plant (on the northern parcel), for a
total value of $913,951.00 attributable to the direct taking.
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Regarding indirect damages, Fisher expressed the opinion,
based partly on the above-mentioned traffic studies, that access
to Route 22 for truck traffic to and from the southern parcel,
any reservation notwithstanding, was no longer possible. His
personal experience with the trucks involved in claimant’s
business led him to conclude that two-way truck traffic, and
even, at times, one-way truck traffic involving tractor-trailer
trucks, would be precluded by the narrowness of the current haul
road - flanked as 1t is by guard rails only 12 to 14 feet apart.
Further, based on the mining permit, which allowed excavation to
a point between 37 and 47 feet below the level of Route 81,
access to the latter Route would, as mining progressed on the
eastern side of the southern portion, become impossible. And, it
was also his opinion that, based on the taking at the western
portion of the northern parcel, access out to Route 22 from that
parcel was eliminated. The two previous methods of egress, either
via the northern haul road, or via the previously-existing north-
south road to the southern parcel (i.e. across what became the
remaining Luther parcel) and then out to Route 22, were
eliminated by the taking. Based on these changes, which
effectively eliminated access to or from either parcel for any
mined materials, Fisher opined that the highest and best use pre-
taking, 1.e. as a quarry, was no longer viable, leaving
residential (with zoning variances), agricultural, and/or
recreational as the highest and best uses of the parcels after
the taking.

Fisher’s after taking analysis utilized six vacant land
sales as comparable properties. These were chosen out of a
larger group of eleven parcels initially deemed generally
comparable, based on the after highest and best use, and were
located not only in the area of the subject properties but in the
Town of Amenia itself. After adjusting his after-taking sales,
Fisher determined a value of $3,000.00 per acre for the southern
parcel that was just below the range of the adjusted mean and
adjusted median, and just above the adjusted midpoint of his
comparable properties for the two parcels. For the 40.315 acres
remaining after the taking, this yielded a value of $121,000.00
for the southern parcel. Mr. Fisher then used the same
comparable properties to determine the value of the northern
parcel. Using his adjusted sales, Fisher computed a per acre
value for the northern parcel of $2,900.00 per acre, which was
close to the range of the adjusted mean and adjusted median, but
approximately 10% above the adjusted midpoint of the comparable
properties. For the 55.356 acres remaining after the taking,
this yielded a value of $160,000.00 rounded (r) for the northern
parcel, and a total after-taking value of $281,000.00 for the two
parcels. Since the before-taking value, as set forth above, was
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$570,000.00, the indirect damages, solely on the property,
totaled $289,000.00 according to Fisher.

As set forth above, Hisert calculated the value of the
mineral reserves present on the parcels to be $11,401,824.00 and
the value of the ready-mix concrete plant to be $113,732.00 for a
total value conclusion of $11,515,556.00 for the mineral
reserves. Fisher accepted Hisert’s conclusion of value in this
regard, and calculated a total before taking value of
$12,085,556.00 by adding his land value of $570,000.00 to
Hisert’s mineral value of $11,515,556.00. Based on the
aforementioned curtailment of access by the acquisition,
according to Fisher, the mineral reserves and concrete plant
cannot be utilized at all. He therefore calculated them to have
no value after the taking, leaving a total loss conclusion equal
to the before-taking value of $11,515,556.00. The sum of the
$289,000.00 in property damages and the $11,515,556.00 loss of
the mineral reserves and concrete plant represent a total loss
value of $11,804,556.00, which is composed of direct damages, as
set forth above, of $913,951.00, and indirect damages of
$10,890,605.00.

MTA presented Dr. David Scribner, an appraiser and
college professor, to testify about alleged violations of
USPAP by Donald Fisher. According to Scribner, as a basic
issue, Fisher Tailed to perform due diligence in gathering
factual i1nformation for his appraisal and value analysis.
USPAP Rule 1-1(b) requires appraisers to be sure that their
gathering of factual information iIs conducted In a manner
that 1s sufficiently diligent. However, Scribner pointed
out numerous instances in which Fisher simply received
information directly from Dominick Peburn or from claimant’s
attorneys, without doing any further due diligence on that
information. In fact, much of Fisher’s information
regarding the subject parcels at the time of the acquisition
came from Peburn or counsel, including the nature of MTA’s
reservation of access, the size of trucks used by claimant,
the existence of a right-of-way between the northern and
southern parcels on the acquisition date, the fact that
Rennia was under duress leading to the stock sale, and other
Issues. Fisher was also unclear as to the actual width of
the southern haul road, either before the taking or after
the re-design, and the location of the northern haul road.
Scribner also testified that Fisher failed to ascribe (by
way of deduction from the consequential damages) benefits to
the construction, including alteration of the driveway
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access, paving, turn lanes, traffic signals, and the
widening of Route 22.

However, chief among Fisher’s USPAP violations,
according to Scribner, was the former’s improper market
valuation of the subject parcels accomplished by simply
adding the component parts, Hisert’s mineral reserves
valuation and his own land-only valuation, together.
Scribner noted that this was the most egregious, but not the
only, iInstance where Fisher accepted, and incorporated into
his own report without analysis, considerable data from
Hisert without himself confirming i1ts accuracy. While he
did, on numerous occasions, caution that all descriptions of
the subject mineral reserves and related property features
in the H2H appraisal were the sole responsibility of Hisert,
and were not part of Fisher’s assignment, Fisher admittedly
Incorporated Hisert’s report by reference, and, most
importantly, added Dr. Hisert’s valuation to his own vacant
land value conclusions to conclude a total market value.
According to USPAP, the whole may be less (or more) than the
sum of 1ts individual parts. This is particularly true
here, according to Scribner, since In his opinion Hisert
actually valued (in his DCF analysis) the sand and gravel
business, not just the reserves, and therefore valued the
land as well; as such, the inclusion by Fisher of Hisert’s
valuation, with his own land valuation, effected a double-
counting of the value of the land.

Notably, on redirect examination, Fisher asserted that
he conducted his land-only valuation, and added i1t to
Hisert’s mineral reserve valuation, to complete the final
step of the DCF analysis which he said was omitted by
Hisert; however, as set forth above, Fisher never mentioned
this reasoning anywhere in his appraisal, and Scribner
stated that there i1s no evidence of this assertion, nor that
either Hisert or Fisher ever considered the present value of
the reversion of the property; rather, at best Fisher
calculated the present value of the parcels. Fisher also
stated in the appraisal that he conducted the land-only
analysis, and added the two values together, “at the
client’s request.” Scribner also recognized that Hisert
improperly conducted his income capitalization analysis,
since he failed to utilize historical performance of the
business to estimate operating expenses.
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Scribner also stated that, In his opinion, Fisher
committed numerous violations of USPAP’s proscription
against failing to label extraordinary assumptions, those
“directly related to a specific assignment, which, 1f found
to be false, could alter the appraiser’s opinions or
conclusions.” During cross-examination, Fisher admitted,
for example, that he failed to describe as extraordinary the
alleged lack of access on the Northern Parcel to Route 22,
claimant”s ability to access Route 22 via Luther’s parcel,
and claimant’s assertion that Rennia was under duress, which
distress artificially lowered the stock sale price.

Finally, Scribner opined that Fisher violated USPAP by
failing to even consider the recent stock sale of Washed
Aggregate i1n his valuation of the premises. USPAP requires
an analysis of all sales of the subject property which
occurred within three (3) years of the effective date of the
appraisal. While what occurred In the case at bar was not a
sale of the land per se but a stock sale, nevertheless the
stock sale was a sale of a business which included the real
property at issue herein, albeit with other property as
well. According to Scribner, at the very least the price
paid for the stock should set the upper value limit (as
inclusive of the land and the other property) on the value
of the underlying real estate, from which the appraiser
should subtract the value of any personal or intangible
property transferred as well, to yield a proper market

value for the real property. Claimant’s appraisers failed
to do this while, as Scribner pointed out, condemnor’s
appraisers did.

MTA also presented the testimony of Theodore Powers
regarding the value of the land acquired by MTA. Powers, an
appraiser for nearly 60 years, inspected the subject parcels
three to four times, including immediately prior to the
acquisition. He was, in fact, the only expert to have
inspected the property at or about the time of the
acquisition. Powers testified, contrary to the indications
on the map and the testimonial evidence by the Peburns and
Fisher, that there were no existing roads on the northern
parcel, other than a driveway onto Route 81, which was
unaffected by the taking. However, he admitted on cross-
examination that he never actually entered the northern parcel to
examine 1t; rather, he made his observations from either the
south (the Luther parcel), from the west (Route 22) or from the
east (Route 81.) While the southern parcel did have access

18



to Route 22 by way of a dirt road, this road was not of a
width such as was testified to by Washed Aggregate’s
witnesses (1.e. 30 to 50 feet wide) but was actually from
nine feet wide to no more than 15 feet at i1ts widest point.

In Powers” opinion, the highest and best use of the
property both before and after the acquisition was its
historical use as a quarry, or for agricultural purposes, or
for passive recreational use, although he made no effort to
examine the mining permit, and asserted that the presence of
gravel reserves in either parcel was “irrelevant” to his
analysis.. Powers utilized the sales comparison method, adjusting
(in some cases significantly) for the small size of his
comparable properties relative to the subject. Thus, for example,
in one iInstance, the comparable was 40 times smaller than the
southern parcel, and nearly sixty times smaller than the northern
parcel. He also included among his comparable sales, the
corporate sale of Washed Aggregate immediately prior to the
taking. Notably, he found that sale to be a primary indicator of
the subject parcels” market value adjusting it 20% to account for
the inclusion of other assets iIn the sale although, he conceded,
he had no prior experience with the transfer of stock in mining
operations. From his several comparable sale properties, Powers
concluded a value of $4,800 per acre, which yielded a total value
of $61,099 for the 12.729 acres of property acquired by MTA in
the direct taking. On cross-examination, however, Powers conceded
that the comparable parcels (except the stock sale) were all
residential properties valued during a market when residential
values were declining , that none had the same highest and best
use as the subject, and that several indicators of iIncreasing
value In the mining field existed as well and were not
considered.

MTA also presented another appraiser, George Silver, who has
had extensive experience iIn valuing quarry properties, iIn order
to address claimant’s consequential damages claim. Silver, like
Powers and Fisher, found the highest and best use of the
property, both before and after the taking, was as a quarry.
Silver also utilized the sales comparison method, collecting and
reviewing some 75 quarry sales. As set forth below, MTA’s
experts concluded the existence of significantly lower mineral
reserves for the subject parcels. Nevertheless, for the purposes
of appraising the parcels, Silver assumed mineral reserve amounts
comparable to those alleged by claimants (i.e. one million tons
of viable in-place reserves.) Silver concluded per acre values
of $7,700 for quarry acreage and $800 for low utility acreage on
the southern parcel, and $4,600 for upland acreage and $800 for
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low utility acreage on the southern parcel. From that data, he
determined that consequential damages totaled $35,500.

MTA next called Mark Zduncyzk, a geologist, in order to
determine the quality and quantity of the mineral reserves from
an analysis of soil borings conducted on the southern parcel
only. He made that determination based on information from
Silver that the northern parcel was not part of the
condemnation case. Zdunczyk, with 36 years of experience as
a geologist, was the only expert who had personally
conducted borings. Mr. Zdunczyk described the sand and
gravel that he found on the site as “low grade construction
products, low grade fill and structural fill, maybe a little
bit of blacktop sand”. Such i1tems, he said, are not in high
demand in the region because of the abundant supply of such
materials available locally.

He also determined that much of the materials were
situated below the water table. In his experience, i1t Is
expensive and difficult to mine below the water table, and
often permits for such mining are difficult or impossible to
obtain, although he conceded that at least twice (in 1998
and 2004) Washed Aggregate had sought and obtained such
permits. Zdunczyk, on cross-examination, also corrected his
prior testimony that he had not seen cross-sections of the
two parcels, and thus did not know where below-the-water-
table mining was permitted. He had, in fact, seen such
cross-sections previously, and was aware that such mining
was permitted in both parcels. He admitted during cross-
examination, however, that some of his borings were on the
direct taking parcels, and some on the Luther parcel, and
agreed that some of the borings, particularly i1n the
northern parcel, showed good sand and gravel reserves. He
also admitted that he chose the locations of the borings,
and thus he was unable to directly calculate the reserves iIn
those permitted areas In which he did no borings. In his
opinion, the southern parcel reserves, in particular, are so
scattered that mining them requires laborious and time consuming
“hunt and peck” efforts, while the reserves on the northern
parcel are of too low a quality to justify the investment
required to mine them.

Zdunczyk testified to three different scenarios which he
considered likely, in light of DEC setbacks regarding wetlands
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and wetland buffers, and the 300-foot Town of Amenia setbacks.
It was his opinion that Washed Aggregate was subject to both DEC
and Town of Amenia’s setbacks, so he believed that Scenario #3
was the most appropriate. He did, however, admi