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The MTA ROW & Parking Lot And Village Law § 7-736(2)
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Some Evidence Of Value

Valuation Floors & Ceilings

     We have found it useful in determining the true value of real

property to establish a valuation floor and/or ceiling below which and/or

above which this Court may not go, based upon certain well accepted

principals151.

“ Along With Other Evidence Of Value “
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It seems to me

that it is unconscionable for the condemnor to have two standards of value,

one for tax purposes and another for condemnation purposes. The value fixed

by the court, which is more than 25% less than the assessed valuation, is

shocking 

Condemning Authorities May Be Bound By Assessed Value



- 44 -

because the City ought never to be

in the position of fixing a price for taxes and then denouncing the price

when it is used for condemnation  

The Amount Of The Loan Not A Measure Of Value
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1. Respondent Andrew Sokolik’s Post-Trial Memorandum of Law dated
August 7, 2006 [ “ R. Memo. “ ] at pp. 2-3; R. Exs. 1, 14-17.

2.

3. 

4. 

5. 

6.  Petitioner’s Post-Trial Memorandum of Law dated August 8, 2006
[ “ P. Memo. “ ]; Petitioner’s Post-Trial Reply Memorandum of Law
dated October 3, 2006 [ “ P. Reply Memo. “ ]; Respondent Andrew
Sokolik’s Post-Trial Memorandum of Law dated August 7, 2006 
[ “ R. Memo. “ ]; Respondent Andrew Sokolik’s Post-Trial Reply
Memorandum of Law dated October 3, 2006 [ “ R. Reply Memo. “ ].
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8. T. Rec. at pp. 159(9-12), 186(23-24), 190(7-19), 242(3-23). The
Petitioner’s appraiser, Robert W. Balog, seemed confused and
uncertain as to whether the subject property has frontage on
South Astor Street or not [ P. Ex. O Cover Page ( “ Unimproved
Parcel of Land Easterly Side of South Astor Street Right-of-Way
“; P. Ex. at p. 5 ( “ The property has frontage on the easterly
side of South Astor Street in the vicinity of its southerly
terminus “, “ Directly across South Astor Street from the subject
property is automobile parking which services the Irvington Train
Station “ ); P. Ex. O at p. 8 ( “ The subject land comprises a
generally rectangular shaped parcel of land which has no street 
frontage “ ); T. Rec. at pp. 243(13-18)( “ And I’ve never been
able to determine that in fact there is a public or a private
street that abuts this property “ ), 280 ].

9. P. Ex. M; T. Rec. at pp. 152(24-25), 153(2-6).

10. P. Ex. M; T. Rec. 154(9-16).

11. P. Ex. M; T. Rec. at p. 154(21-23).

12. R. Memo. at pp. 1, 3 ( “ Access to the subject property, as
well as to other properties in the immediate area, was over a
twenty (20) foot private right-of-way known as the South Astor
Street Extension “ ).

13.  P. Ex. O at p. 2. 

14. P. Ex. C; T. Rec. at pp. 49(3-6), 278(14-21). The Respondent
asserts for the first time in R. Reply Memo. at p. 2 that the MTA
does not own the Right-of-Way in front of the subject property 
( “ The right-of-way is a non-exclusive means of ingress and
egress afforded to the abutting owners ( including the subject
property ) pursuant to filed map 2921. It is not an MTA right-of-
way. With the exception of the adjoining former Metro-North power
plant, the right-of-way is owned by the abutting owners and not
the MTA “ ). It is curious, indeed, that during the trial the
Respondent never challenged the testimony of Lawrence Schopfer to
the effect that the Right-of-Way was owned by the MTA ( T. Rec.
at p. 128(3-7)( “ A...we were not permitted to construct any
permanent structure on the right of way. This was a directive
from Metro North “ ), p.132 ( Q. And you testified that the
reason why the shed is where it is, is because Metro North wanted
you to put it there? A. Metro North would not allow us to put it
within the area of the 20-foot right of way. “ ) or introduced
any testimony or documentary evidence to support its belated
assertion that abutting landowners and not the MTA own the Right-
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of-Way.

15. P. Ex. D; T. Rec. at p. 127(16-23).

16. T. Rec. at pp. 49(3-10), 128(3-7), 132(7-11).

17. T. Rec. at pp. 35(9-16), 152(16-23), 156(14-23).

18. T. Rec. at p. 159(16-17).

19. T. Rec. at p. 159(16-21).

20. 

21. 

22. P. Exs. C, O at p. 8. The assessed value of these
improvements in 1998 was $2,000 [ See N. 5, supra, and N. 154,
infra ].

23.  P. Memo. at p. 3.

24. See P. Exs. D, E, G, I, L.

25. P. Memo. at pp. 2-3; P. Exs. K, L; T. Rec. at p. 128(15-19).

26. T. Rec. at pp. 190(2-11), 194(8-25), 195(2-16).

27. P. Memo. at p. 3; P. Ex. K, L; T. Rec. at pp. 128(15-19),
133(22-25), 134(2-7), 136(10-11), 144(19-22), 145(4-10).

28. R. Memo. at p. 3.
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33. R. Memo. at p. 3; T. Rec. at pp. 33(3-10), 68(13-24), 290(20-
25), 291(1-6).

34. P. Memo. at p. 5; T. Rec. at pp. 225(11-25), 226(2-4). 

35. 

36.

37. 

38. T. Rec. at p. 11(13-14).

39. 

40. 

41. 

42. 

43. The Record contains no evidence that the Claimant invested any
monies “ into the property “.
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45. 
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47. 

48. 

49. 

50. P. Ex. O at p. 22.

51. R. Ex. 4 at p. 66.

52. 

53.

54. 

55. R. Memo. at p. 5.
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56. See N. 32, supra.
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( 2001 ) at p. 417.
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62. The Appraisal of Real Estate, Appraisal Institute, 12th Edition
( 2001 ) at p. 417.
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70. R. Memo. at pp. 19-20.
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72. See N. 25, supra.

73. See N. 28, supra.

74. R. Memo. at p. 3 ( “ There is no rear yard setback requirement
in the Industrial District “ ); T. Rec. at p. 138; 
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81. T. Rec. at pp. 35(9-16), 152(16-23), 156(14-23), 159(16-21).

82. P. Reply Memo. at pp. 17-18 ( “ It is clear that the Zoning
Code and Subdivision Regulations require the Property to have
frontage. Specifically, Zoning Code § 243-66 requires site
development plan approval to be obtained in order to build a new
building on the Property because it was a vacant lot at the time
of the taking. Zoning Code §§ 243-69A(4), (7), 243-69D(5) and
243-72C(2) require the consideration of frontage when the Village
Planning Board ( the ‘ Planning Board ‘ ) reviews site
development plan applications. Indeed, frontage on a public
street has been taken into consideration by the Planning Board in
its review of site development plan applications for vacant lots.
Zoning Code § 243-72D authorizes the Planning Board to condition
a site development plan approval upon the compliance by the owner
or its successors in interest with such conditions as the
Planning Board may deem appropriate to accomplish the purposes of
the Zoning Code and the Subdivision Regulations. Subdivision
Regulations § 188-19G provides that: [a]ll lots shall have
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required in Chapter 224, Zoning. Frontage on private streets
shall be deemed acceptable only if such streets are designed and
improved in accordance with these regulations [ P. Ex. N. § 188-
19G ]. Subdivision Regulation § 188-19G refers to the Zoning
Code. Subdivision Regulation § 188-5B defines ‘ street ‘ as
including ‘ streets, roads, avenues, lanes and other ways
‘...Zoning Code § 243-3 defines ‘ lot frontage ‘ as ‘ [t]he
length of the street line of a lot ‘ [ P. Ex. N § 243-3 ]. As
defined, the Zoning Code and the Subdivision Regulations are to
be read together...(fn5) In addition, a variance is required in
order to construct a building on the Property because the sole
access to it would be through the MTA Parking Lot [ P. Ex. N §
243-52; T. Rec. at pp. 35(9-16), 152(16-23), 156(14-23)] “ ).
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84. 

85. 

86. 

87. 

88. T. Rec. at p. 68.

89. P. Ex. M; T. Rec. at pp. 152(24-25), 153(2-6).

90. See N. 34, supra.

91. The Appraisal of Real Estate, Appraisal Institute, 12th Edition
( 2001 ) at p. 206.

92. The Appraisal of Real Estate, Appraisal Institute, 12th Edition
( 2001 ) at p. 196.

93. 

94. 

95. 

96. 



- 56 -

97. 

98. The Appraisal of Real Estate, Appraisal Institute, 12th Edition
( 2001 ) at pp. 196-197.

99. 

100. R. Ex. 4 at pp. 49-61.

101. R. Ex. 4 at pp. 63-65.

102. R. Ex. 4 at p. 66.

103. R. Memo. at pp. 6-10.

104. T. Rec. at pp. 50-58, 85-116.

105. P. Memo. at pp. 40-46; P. Reply Memo. at pp. 15-16.

106. See Ns. 14, 21, 74, 76 & 82, supra.

107. See N. 20, supra.

108. 

109. 

110. 

111. The Appraisal of Real Estate, Appraisal Institute, 12th

Edition ( 2001 ) at p. 433.

112. 

113. 

114. 

115. 

116. 

117. R. Ex. 4 at p. 51-52.

118. R. Ex. 4 at p. 63.



- 57 -

119. T Rec. at 273(6-12),(21-25)( “ Well, in my opinion, it’s not
a land sale. It has economic factors in play. Specifically, an
income stream that would be flowing from the operation of the
marina “ ); 97(12-22)( “ A. Before it was sold, it was a marina
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Edition ( 2001 ) at p. 434.
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137. T. Rec. at pp. 303(9)-(25)( “ Q. Are there any industrial
uses in this immediate area? A. What do you mean by industrial
use? Q. Industrial; warehousing, manufacturing? A. No. It’s
primarily a retail, commercial, office, residential area. Q.
Right. It is not an industrial area, is it? A. No. “ ), 304(1)-
(25), 205(1)-(12).

138. 

139. 

140. 

141. P. Ex. O at p. 16.
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151. See e.g., VGR Associates LLC v. Assessor of the Town of New
Windsor, 2006 WL 2851618 ( Orange Sup. 2006 )( “  We have found
it useful in determining the true value of income producing
property to establish a valuation ceiling above which this Court
may not go based upon certain well accepted principals. One of
those principals is that the Respondents may not rely upon an
appraised value [ $12,800,000 for 2002 and $13,100,000 for 2003 ]
which exceeds the equalized full market value [ $9,915,000 for
2002 and $11,180,000 for 2003 ] which they established for the
subject property “ ); 

Having established a valuation floor, it is
necessary to establish a valuation ceiling, above which this
Court may not go. The Town’s equalized full value figures are as
follows “ );

We found it
useful in determining the true value of Bowline to begin our
analysis by constructing a valuation floor and ceiling based upon
several well accepted principals. First, the Petitioners and
Respondents are bound by their admissions of reconciled values in
their respective appraisals for each year under review. Second,
the Petitioners are bound by their full value figures set forth
in their Petitions but only to the extent [ as in Bowline but not
herein  ] that they are greater than the admissions of value
which appear in their appraisal. “ ); Orange and Rockland, Inc.
v. Assessor of the Town of Haverstraw, 7 Misc. 3d 1017, 801
N.Y.S. 2d 238 ( Rockland Sup. 2005 )( “ Petitioners sought ‘ to
amend its petitions [ for the years 1995 through 2003 ] to
conform them to the proof of the fair market value opined by 
( Mirant’s ) appraiser at trial ‘” ).  

152. 

153. 

154. T. Rec. at p. 323(20-25).

155. See N. 39, supra.
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