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There have been several recent developments in maritime law
as it relates to cruise passengers' including the passage of The
Cruise Vessel Security and Safety Act of 2010 which seeks to
protect cruise passengers from rapes, assaults and robberies,
vigorous enforcement of the Americans With Disabilities Act, the
dangers of risky shore excursions often delivered by foreign
ground suppliers beyond the jurisdiction of U.S. courts, and the
increasing number of litigation roadblocks being imposed by the
Courts which make it very difficult, indeed, for injured cruise
passengers to seek appropriate compensation in a convenient local
court. For example, the enforcement of forum selection clauses,
choice of law clauses, mandatory arbitration clauses, disclaimers

of liability for the malpractice of ship’s doctors and medical
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staff and disclaimers of liability for accidents that occur

during shore excursions.

Growth Industry

The cruise industry grew rapidly from 2004 to 2010 (“The
greatest cruise ship building boom in history-fueled by
innovation and new technology”?). Bigger is better when it comes
to cruise ships. In 2009 the Oasis of the Seas, the world’s
largest cruise vessel was launched which “measures 1,187 feet
long and has seven themed ‘neighborhoods’, was built over two
years at a reported cost of $1.5 billion. Its 16 decks offer
capacity for more than 5,000 guests and 2,000 crew members-as

well as 12,000 plants “°.

Cruise Vessel Security and Safety Act of 2010

In response to growing number of reported rapes, assaults
and robberies aboard cruise ships touching U.S. ports [e.g., a
passenger was punched in the face and “Witnesses say the
(aggressor’s) girlfriend ‘stomped' on Berner’s face with her
stiletto heel six or seven times “*, another passenger was
sexually assaulted? and yet another passenger was sexually

assaulted verbally by the head waiter repeatedly calling her a



“puta“t] President Obama in July of 2010 signed into law the
Cruise Vessel Security and Safety Act of 2010’7 [the Act]. Section
2(13) provides in part:“ To enhance the safety of cruise
passengers, the owners of cruise vessels could upgrade, modernize
and retrofit the safety and security infrastructure of such
vessels in installing peep holes in passenger room doors,
installing security video cameras in targeted areas, limiting
access to passenger rooms to select staff during specific times
and installing acoustic hailing and warning devices capable of
communicating over distances”. In addition the Act requires
cruise vessel owners to maintain a log... which records “(I) all
complaints of crimes... (ii) all complaints of theft of property
in excess of $1,000 and (iii) all complaints of other crimes...;
and (B) make such log book available upon request to any agent of
the (FBI)...”. Further, the Act requires owners...to report to
the (FBI) any incident involving “homicide, suspicious death, a
missing United States national, kidnaping, assault with serious
bodily injury...or theft of moneys or property in excess of
$10,000". The owner shall also “furnish a written report of the
incident to an Internet based portal maintained by” the U.S.
Coast Guard and “Each cruise taking or discharging passengers in
the United States shall include a link on its Internet website®

to the (USCG) website”.



Not Cruise Ship Specific

While such information is helpful it is neither cruise ship
specific nor does it require the reporting of thefts which are
between $1,000 and $9,999 in value. These problems may be
resolved as follows. First, requiring owners to report thefts
less than $10,000 would allow local law enforcement to
investigate and deter future crimes. Second, mandating owners to
include the recorded thefts of property valued between $1,000 and
$9,999 on the USCG website would allow prospective cruise
passengers to better appreciate the risks associated with
cruises’. An even more effective method would be to breakdown the
USCG online reporting by individual cruise ships, rather than by
cruise lines, as is currently required. In fact, the CDC’s
Monthly Cruise Vessel Sanitation Inspections are available online
and ranked by cruise ship!'’. Such information would allow
consumers to select specific cruise ships based not only on

sanitation but the reported incidents of criminal activity.

Americans With Disabilities Act

All cruise ships touching U.S. ports are now subject to the
requirements of the Americans with Disabilities Act'' which has

been enforced by passengers and advocates [Association For




Disabled Americans, Inc. v. Concorde Gaming Corp.'* (crap tables

too high for wheelchair-bound players did not violate ADA but

handicapped toilet violated Title III); Access Now, Inc. V.

Cunard Line Limited, Co.!? (settlement provided that cruiseline
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would spend $7 million on installing fully and partially
accessible cabins, accessible public restrooms, new signage,
coamings, thresholds, stairs, corridors, doorways, restaurant
facilities, lounges, spas"“) and the Justice Department [consent
decree wherein cruise line “agreed to pay $100,000 to nine
passengers...five deaf or hard-of-hearing passengers and four

passengers who used wheelchairs during cruises of the Hawaiian

Islands (and another $40,000 in civil fines)”'*].

Risky Shore Excursions

Modern cruise ships are best viewed as floating hotels that
transport their guests from exotic port to exotic port where they
stay a few hours for shopping, snorkeling, scuba diving, Jjet
skiing, parasailing and touring. In fact, “[a]llmost half of all
cruise passengers-some five million a year-participate in shore
excursions”!'®. Cruise lines generate substantial revenues from
the shore excursions they promote to passengers'® which are
typically delivered by local independent contractors beyond the

jurisdiction of U.S. courts and which may be uninsured,



unlicensed and unavailable'’. Unfortunately, the cruise line
which promotes ground tours may also disclaim liability for any
injuries sustained by passengers on shore'®.

There are, of course, plenty of accidents on shore involving
tour buses (16 deceased passengers were part of “ 64-member B’nai
B’rith group that was traveling aboard the cruise ship
Millennium...( who ) had made a side excursion to see the
mountains (in Chile) on a tour bus that tumbled more than 300
feet down a mountainside “'°); falling from a zip-line®°; jumping
from a wall while exploring a cavern®' ; slip and fall during a

catamaran ride** and falling into the water during parasailing®’.

Choosing A Shore Excursion

Cruise passengers who choose to participate in any shore
excursion activity should ask themselves these three questions.
First, is the local travel service provider insured, licensed and
are its employees properly trained? Second, has the cruise line
evaluated the reliability of the local provider which it
recommends and from which it receives a commission? Third, has
the cruise line assumed responsibility for [and provided
insurance for] any injuries suffered by its passengers or has it
disclaimed all liability for any injuries which passengers might

sustain during the shore excursion?.



21t Century Cruise Ships; 19*" Century Passenger Rights

While cruise ships get bigger and better the same cannot be
said of passenger rights which haven’t progressed much further
than the 19" century. Although a cruise vacation may be the best
travel value [if you don’t have an accident] consumers should be
aware that the cruise ship’s duties and liabilities are governed
not by modern, consumer oriented common and statutory law, but by
19 century legal principals, the purpose being to insulate
cruiselines from the legitimate claims of passengers?'. The
policy enunciated by the Second Circuit Court of Appeals nearly

60 years ago in Schwartz v. S.S. Nassau, 345 F. 2d 465 (2d Cir.

1965) a case involving a passenger’s physical injuries, applies
equally today, “ The purpose of [ 46 U.S.C. 183c ]...’” was to
encourage shipbuilding and ( its provisions ) ...should be

liberally construed in the shipowner’s favor ‘ ”.

Traditional Litigation Roadblocks

Injured cruise passengers face daunting litigation
roadblocks which discourage lawsuits and insulate cruise lines
from liability. For example, injured passengers are subject to,
inter alia, (1) short time limitation periods for physical injury

claims on cruise ships that touch U.S. ports [six months to file



written claim and one year to sue)] and non-physical injury
claims [six months or less to sue?; (2) enforcement of forum
selection clauses designating Miami, New York or Seattle®® or
remote foreign jurisdictions such as Italy?’ (Italy forum
selection clause and Italian choice of law clause enforced )
which may even benefit non-signatories?®®; (3) enforcement of
choice of law clauses for the 20% of cruises that do not touch
U.S. ports such as the law of the Bahamas?’, China®®, Italy® or
England®, France® or of the Strasbourg Convention®!; (4)
enforcement of disclaimers insulating the cruise ship from
vicarious liability for the malpractice of ship’s doctors® and
(5) the negligence of shore excursion providers®®; and (6)
limiting damages pursuant to the Athens Conventions® or (7) the

Limitation of Vessel Owner’s Liability Act?®.

New Roadblocks

Recent developments make it even more difficult for injured
cruise passengers to litigate their claims. First, the Courts,
and notwithstanding criticism®’, have decided that forum
selection clauses which require that a lawsuit be brought in
federal district court, to the exclusion of state courts, are

enforceable [Garnand v. Carnival Corp.*( Florida forum selection

clause providing that lawsuits “ shall be litigated, if at all,



before the United States District for the Southern District of
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Florida in Miami enforced ). Such a clause may have the effect
of eliminating jury trials otherwise available in state court and
otherwise contravene the ‘savings to suitors’ clause of Judiciary
Act of 1789%.

Second, in addition to forum selection and choice of law
clauses, cruise lines have introduced mandatory arbitration
clauses into their passenger tickets. Such clauses are quite
common in consumer contracts and raise many issues as to

enforceability? including the high costs to the consumer, a lack

of mutuality and unconscionability. In Hadlock v. Norwegian

Cruise Line, Ltd.*’ the passenger made arrangements for a

wheelchair accessible balcony which the cruise line promised to
provide but did not. In the subsequent litigation the Court
enforced a provision in the “ Guest Ticket Contract “ which
provided that “ Any and all disputes...in any way arising out of
or connected with this Contract...shall be referred to and
resolved exclusively by binding arbitration pursuant to the
United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards “. In addition the Guest Ticket Contract
stated that “' this contract shall be governed in all respects by

the General Maritime Law of the United States ™.
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