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“If you give me another positive urinalysis test, I'll kick
you out on the ass,” said the judge. You might expect these
words to have come from a drug court in the United States or
perhaps a Hollywood film, but they were spoken by an English
judge in a West London courtroom. The judge, who presides
over one of the few dedicated drug courts, also said: “I’ve got
no problem, if someone’s done well, whether it’s a woman or a
man, in giving them a hug and a kiss.”? What is going on here?
Whatever happened to powdered wigs, judicial reserve and the
stiff upper lip?

Both quotations are from James L. Nolan, Jr.’s latest foray
into the world of problem-solving justice, Legal Accents, Legal
Borrowing: The International Problem-Solving Movement, which
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describes 20 years of development of what he calls the “interna-
tional problem-solving court movement.” The judge who said
them, Judge Justin Philips, presides over the West London dedi-
cated drug court and is one of many judges all over the world
who have been influenced by the international problem-solving
movement.* His colorful language and bright yellow shirt (em-
blazoned with “Hugs not Drugs”)’ are a far cry from the tradi-
tional haughtiness and black robes of a district judge. Although
Judge Philips’ eccentricities are still an anomaly on the court
circuit, the problem-solving approach has already gained inter-
national traction.

In his latest book, Nolan offers a detailed overview and
comparative analysis of the international problem-solving court
movement. Although the book is critical, it is not polemical.
Nolan acknowledges the positive aspects of the problem-solv-
ing movement and considers it an “important legal innova-
tion.”® The approach of the book is more a plea to pause for
thought, rather than an outright rejection of the problem-solv-
ing movement.

Nolan has written previously on the problem-solving court
movement. In 2001, he published a critique of the drug court
movement, Reinventing Justice: The American Drug Court Move-
ment, where he provides a potted history of judicial theories
and practices in America since the eighteenth century, and the
context and development of drug courts since 1989—when the
first drug court in Dade County, Florida was established.” He
characterizes the drug court movement as “court-as-theater”
where the court doubles as the stage with the judge, lawyers,
and court staff being the players.® Nolan suggests that redefin-
ing the courtroom roles to emphasize therapy for the “client”
could cause serious implications for the conventional frames of
justice.’
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In his latest book, ten years in the making, James Nolan
contrasts how other countries (specifically England, Wales,
Scotland, Ireland, Australia, and Canada) have imported a
number of problem-solving courts from the United States and
attempted to adapt them to their own legal cultures.!® Through
this comparative analysis Nolan argues that “while importers
often see themselves as adapting the American courts to suit
local conditions, they may actually be taking in more aspects of
American law and culture than they realize or desire. In the
countries that adopt them, problem-solving courts may in fact
fundamentally challenge traditional ideas about justice.”

Nolan considers this book a natural sequel to his previous
work on drug courts, he turns to the problem-solving move-
ment as a whole. He documents the evolution of the drug court
model to other types of problem-solving courts in the United
States and how they have been imported to other countries.!’ In
almost all cases, the non-U.S. countries that have set up prob-
lem-solving courts have looked to the United States for their
initial inspiration (particularly the Red Hook Community Jus-
tice Center and other Center for Court Innovation initiatives).'?
However, Nolan’s critique of the international problem-solving
court movement is not based on efficacy. He does not attempt
to make a judgment about whether problem-solving courts
work. His concern is primarily the consequences, intended and
unintended, of transplanting a culturally-influenced legal appa-
ratus (in this case the problem-solving court) from one country
to another.

In some cases, Nolan argues that the change in process or
delivery (e.g., hugs in court) will not be appropriate for the im-
porting country since it will have been influenced by a cultural
phenomenon specific to the United States.’® In fact, the attitude
toward this kind of therapeutic theater is a lot more reserved in
the non-U.S. jurisdictions. A comparison, says Nolan, of the de-
velopment process of problem-solving courts in the United
States, England, Wales, Scotland, Ireland, Canada, and Austra-
lia reveals an important difference between an American dispo-
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sition characterized by enthusiasm, boldness, and pragmatism,
and the contrasting penchant of other countries toward moder-
ation, deliberation, and restraint.!4

In Scotland, for example, one court practitioner noted that
self-help groups such as Alcoholics and Narcotics Anonymous,
common in the United States, simply do not work in Scottish
culture.’> With a healthy dose of irony she says:

We don’t like speaking up, particularly in front of groups. I mean,

I"d have to be drunk to stand up in a group and say I’'m an alco-

holic. I could only do it if I was drunk. If I was sober, nothing on

earth would induce me to stand up among a crowd of strangers

and talk about myself.16

Nolan’s basic analytical assumption is that law and culture
are integrally related and that any kind of international trans-
ference of a legal innovation such as problem-solving courts
will have some intended and unintended consequences. One of
his main concerns is that in the countries that adopt them, prob-
lem-solving courts may in fact fundamentally challenge tradi-
tional ideas about justice. He uses the image of Lady Justice to
describe this fundamental shift:

The image of Lady Justice . . . . represents several themes central

to classical understandings of justice. Her scales convey notions of

fairness and proportionality; her sword, the power of the court to

impose a punishment and act decisively; and her blindfold, the

ideas of neutrality and impartiality and the absence of prejudice

and bias.!”
One participant, at an exchange between American and British
officials on the topic of community courts in 2004, defined com-
munity justice as “removing the blindfolds from Lady Justice.”
Nolan considers this an apt description, and one that is poten-
tially problematic for international legal traditions."

Professionals involved in problem-solving courts in Ca-
nada and Australia are, in general, more disposed to critical re-
flection and restraint than their American counter-parts. One
practitioner in Australia says, “In the excitement to ‘progress’
the practice of therapeutic jurisprudence in our courts . . . . at-
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tention must be paid to basic principles of justice to ensure the
rights of court participants are not eroded.”?

Nolan suggests that “[o]nly time will tell whether and to
what extent these cultural infiltrations—be they welcomed or
regretted—will result in further homogenization” of legal cul-
tures.?? He says that “importing countries wishing to maintain
such qualities as deliberation, moderation, and restraint in their
local legal cultures [should] recognize the difficulty of disentan-
gling law from its cultural roots.”? Such an understanding
might lead those countries to return to Lady Justice and “more
tirmly affix her blindfold.”?
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