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 BY JEFF STOREY

  CHARLES SMALL was working at 
a bank when a court employee 
who was one of his regular cus-
tomers told him he would be “set 
for life” if he went to work for the 
courts.

  Twenty years after he fol-
lowed that advice, Mr. Small is 
the chief clerk of the Brooklyn 
Supreme Court Civil Part, one of 
a large group of minority group 
members promoted late last year 
to fi ll high-ranking non-judicial 
positions after a wave of early 
retirements. 

  “We were fortunate in that we 
had a large number of outstand-
ing minority employees in sec-
ond- and third-level supervisory 
positions,” said Judge Lawrence 
Marks, director of administrative 
services for the courts. “So when 
we learned that a number of our 
top-level court managers were 
retiring, we realized we would 
have the potential to promote 
some of these people to the top 
positions. And that is exactly what 
happened.”

  According to court statistics, 
12 of 21 vacant positions fi lled 
at the level of chief clerk or fi rst 
deputy chief clerk in the New York 
City trial courts went to minority 
group members in November and 
December, immediately following 
the early retirements. Another 
was promoted in March.

  This surge in promotions has 
driven the percentage of upper-
level court positions in the city 
held by minorities to 45.5 per-
cent—20 of 44—from 28 percent. 
Ten of those managers are black, 
nine are Hispanic and one Asian-
American. 

  Now the court system is de-
pending on those minority group 
managers, along with their col-
leagues, to help steer it through 
the choppy waters in the wake 
of a budget crisis in which hun-
dreds of nonjudicial employees 
were laid off and still more jobs 
left vacant. 

  The growing prominence of 
minorities in the upper ranks of 
the court system represents a 
striking change from the 1980s. 

  In 1989, a Judicial Commis-
sion on Minorities—since made 
permanent as the Franklin H. 
Williams Judicial Commission 
on Minorities—concluded in an 

interim report that the “over-
whelming white complexion” 
of the courts had created “an 

appearance [among minori-
ties] that the system is unjust 
because minorities seem to be 
barred from within.” Minorities 
were “less likely than whites to 
receive jobs in the court system 
commensurate to their qualifi ca-
tions,” the commission concluded 
in its fi nal report, released in 1991.

  Judge Marks said the courts 
reacted to the criticism with a 
more concerted approach to 
attracting minority job candi-
dates. Those included extensive 
outreach to community groups 
and schools, and diverse repre-
sentation on panels to interview 
job candidates.

  In fact, the commission’s fi nal 
report credited the Offi ce of Court 
Administration for the steps it 
took in response to its interim 
report. 

  “Attitudes have definitely 
changed,” said Nicholas Figueroa, 
the commission’s co-chairman, 
who retired as a Supreme Court 
justice in 2009. 

  He said minorities are treated 
better than they were 20 years 
ago. However, Mr. Figueroa said 
a manpower utilization study is 
needed to assess the impact of 
court initiatives on the represen-
tation of minorities in supervisory
titles.

  Of all the nonjudicial employ-
ees in New York City trial courts, 
Judge Marks said whites account 
for 54.2 percent, blacks 27.6 per-
cent, Hispanics 14.1 percent and 
Asian-Americans 2.8 percent.

  And, according to Judge Marks, 
the percentage of minorities in the 
courts’ workforce statewide has 
held steady at 27.8 percent despite 
recent personnel cutbacks. 

  The minority group members 
hired in the 1980s and 1990s, 
formed the seedbed for the recent 

promotions. 
  “It’s taken a few years for 

people to get experience and 
work their way up,” said Judge 
Marks.

  ‘Best Decision I Ever Made’

  Looking for stability for his 
family, Orestes Rodriguez, 57, 
was hired as a court officer in 
1982 after working as a diamond 
polisher and a state prison guard. 
After the early retirements last 
year, he was promoted to execu-
tive chief clerk in the city, a new 
liaison position.

  Mr. Rodriguez, who earns about 
$129,000, said he always had “a 
good feel for helping people,” a tal-
ent that had been going to waste 
because working in 
a prison “there isn’t 
much you can do to help.”

  There were few minorities 
among court officers when he 
started. Nevertheless, Mr. Rodri-
guez said that he was accepted 
by his colleagues, although they 
did tease him because he took the 
trouble to talk with confused liti-
gants and visitors. 

  “It’s disorienting the fi rst time 
you enter a courthouse, and 
there’s not a lot of explanation,” 
he said. 

  Mr. Small, the former bank 
employee, today supervises 
several hundred workers for a 
salary of $130,000 a year. Joining 
the courts “was the best decision 
I ever made,” he said.

  When he started, Mr. Small had 
few black coworkers, but says he 
has generally been treated well. 
He has welcomed being able “to 
take a [civil service] test and 
move up based on my ability 
rather than being subject to the 
whims of supervisors.”

  Along the way, Mr. Small 
changed his education direction 
and earned a law degree rather 
than the MBA he previously had 
settled on.

  Tamara Kersh, 46, the new fi rst 
deputy chief clerk in the Queens 
Supreme Court civil part, has 
been working in the courts for 
22 years. She signed up after 
hearing a recruiter who visited 
her college.

  “I just thought it was interest-
ing,” she said. That has proven 
true: “It’s something different 
every day,” she said. 

  Mr. Kersh said that she passed 

every test for promotion and 
earned a master’s degree in urban 
affairs during her time with the 
courts. 

  “You do the best you can,” she 
said. “You go to all the classes, 
read the books and know the 
law.”

   She makes $118,000 a year, but 
she did not receive a raise with 
her promotion due to a pay freeze 
for many high-level non-judicial 
employees instituted several 
years ago while judges were going 
without a raise.

  Raise or not, the new jobs 
for minorities have come with 
unprecedented challenges. 

  “We’ve lost a lot of talent” 
from the retirements and layoffs 
said Mr. Small, who added that 
the courts are “grossly under-
staffed.”

  To cope, administrators must 
keep reassessing the workload 
and cross-training workers to go 
where they are most needed, he 
said. 

  “Everybody has to do more,” 
said Mr. Rodriguez.

  Ms. Kersh said that she and 
many of her colleagues have 
been taking work home. She 
observed that the courts deal 
with people’s lives, and “you can’t 
just tell them that you can’t get 
the work done.”

  @ |  Jeff Storey can be contacted at 

jstorey@alm.com. 

 Rakoff  Says Mets Could Owe 
Up to $386 Million Over Madoff 

  The owners of the New York 
Mets will be forced to pay 
no more than $386 million to 
resolve claims by a trustee 
collecting money for inves-
tors who lost billions of dol-
lars in Bernard Madoff’s fraud. 
Southern District Judge Jed S. 
Rakoff noted the figure in an 
order issued yesterday. The 
figure slices more than $600 
million off the $1 billion award 
requested by court-appointed 
trustee Irving Picard of Baker 
& Hostetler in a lawsuit that 
accused the team’s owners of 
turning a blind eye to the fraud 
perpetrated by the now-jailed 
fi nancier. Judge Rakoff tossed 
out most of the claims in a deci-
sion issued Tuesday.

  Judge Rakoff said the $386 
million consists of $83.3 million 
in fi ctitious profi ts accumulated 
by the Mets’ owners in the two 
years before a bankruptcy court 
fi ling occurred. It also includes 
more than $300 million in prin-
cipal that Mr. Picard maintains 
the Mets received during the 
two-year period. In his written 
opinion Tuesday, the judge said 
Mr. Picard could only recover 
principal if he can prove that 
the Mets’ owners knew about 
the fraud. The lawsuit had 
claimed that the owners either 
knew or should have known 
that Mr. Madoff was operating 
a multi-decade fraud.

  A lawyer for Mr. Picard said 
yesterday at a schedule hear-
ing that Judge Rakoff’s ruling 
means the first payouts to 
investors will not go out as 
planned tomorrow. The attor-
ney, David J. Sheehan of Baker 
& Hostetler, also said that Mr. 
Picard expects to appeal Judge 
Rakoff’s decision in  Picard v. 
Katz , 11 Civ. 3605 (NYLJ, Sept. 
28). Mr. Sheehan said the issues 
raised by the judge must be 
addressed because they could 
reduce by $3 billion the total 
amount recovered so far for 
investors.

  —Associated Press

  Foreclosure Firm Seeks
To Dismiss Class Action

  An upstate foreclosure law fi rm 
is seeking dismissal of a puta-
tive federal class action that 
alleges the firm neglects to 
fi le court documents trigger-
ing settlement conferences. 
MFY Legal Services contends 
Amherst-based Steven J. Baum 
P.C., which represents lend-
ers in a great number of New 

York foreclosures, fails to fi le 
“requests for judicial interven-
tion,” which start conferences 
aimed to achieve mortgage 
modifi cations and avert foreclo-
sures (NYLJ, Aug. 10). The delay 
wrongly causes loan balances 
to accumulate, the suit claims. 
 Cole v. Baum , 11-cv-3779, is 
before Eastern District Judge 
Sandra L. Townes. 

  But in court papers fi led on 
Monday, the Baum firm fired 
back that the suit ignores legis-
lative and judicial mandates not 
to rush through foreclosures in 
the wake of last year’s “robo-
signing” scandal. Requesting 
permission to fi le a dismissal 
motion, the fi rm argued that the 
plaintiff’s attempts to quicken 
the pace of foreclosures “is 
in direct contradiction of the 
[New York State] Legislature 
and [Chief Administrative Judge 
Ann] Pfau’s express desire to 
slow down the foreclosure 
process in the face of concerns 
about ‘robosigning.’”

  The Baum fi rm is represent-
ed by Brett A. Scher of Kaufman 
Dolowich Voluck & Gonzo in 
Woodbury. MFY is handling 
the case with the law firm of 
Harwood Feffer.

  —Andrew Keshner

  Wife Proves She’s Jewish; 
Husband Loses Annulment Bid

  A judge in Buffalo was asked 
to delve into the qualities 
of being Jewish in a case in 
which an Orthodox Jew from 
South Africa claimed his Reform 
Jewish wife, an American, is not 
really a Jew. In  Lazar v. Lazar , 
2011 NY Slip Op 51749, Barry 
D. Lazar counterclaimed to his 
wife’s petition for divorce and 
sought an annulment, alleging 
that Melissa Lazar had fraudu-
lently misrepresented herself as 
a Jew. Mr. Lazar contended his 
wife cannot qualify as a bona 
fi de Jew because her mother 
is not a Jew, and that she is 
really a Catholic who carried 
out a ruse throughout their 
11-year marriage, observing 
the Jewish Sabbath, holidays 
and traditions. 

First Department

LANDLORD/TENANT LAW: Decision 
terminating Section 8 voucher for ten-
ant’s extended absence is upheld. 
Matter of Sierra v. NYC Dept. of Housing 
Preservation & Development, Supreme 
Court, New York.

Second Department

CRIMINAL PRACTICE: Prosecutors 
may assert trial readiness upon 
finding child competent to verify 
complaint. People v. Richard, Criminal 
Court, Kings.

CONTRACTS: Ex-partner’s claims 
against individual firm member 
dismissed; contract claims remain. 
Lawrence v. Kennedy, Supreme Court, 
Nassau.

INSURANCE LAW: Plaintiff raises 
triable issues whether injuries were 
causally related to accident. Reyes v. 
Pistone, Supreme Court, Nassau.

TORTS: Hospital, chiropractor estab-
lish entitlement to dismissal of medi-
cal malpractice suit. Lico v. Schwartz, 
Supreme Court, Suff olk.

TORTS: Employer, contractor owed no 
duty of care in trip-and-fall negligence 

action. Isaacs v. Lipsky Enterprises, 
Supreme Court, Suff olk.

U.S. Courts

IMMIGRATION LAW: Wife’s asylum 
denial is upheld as husband had 
incentive to testify on her behalf. 
Chen v. Holder, 2d Cir.

BUSINESS LAW: ‘Janus’ is cited in 
dismissal of ‘scheme liability’ claim 
over infl ation of revenue. Securities 
and Exchange Commission v. Kelly, 
SDNY.

EVIDENCE: Court explains refusal to 
suppress wiretapped calls as privilege 
protected. United States v. Chervin, 
SDNY.

BANKING: Account information given 
to Secret Service held exempt from 
fi nancial privacy law. Giannone v. Bank 
of America N.A., EDNY.

HEALTH LAW: Nursing home loses 
‘class of one’ suit over ‘free-standing’ 
Medicaid designation. Kenmore Mercy 
Hospital v. Daines, WDNY.
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Attempt to Win Fees for Withdrawn 
Suit Against Goldman Is Rejected
 BY BRENDAN PIERSON

  ATTORNEYS for investors who 
sued Goldman Sachs over bonuses 
the bank planned to distribute after 
it received government bailouts, 
and then dropped the suit when 
the bonuses were reduced, have 
been rebuffed in their attempts 
to win fees for their role in the 
litigation. 

  In  Central Laborers Pension Fund 
v. Lloyd C. Blankfein , 600036/10, 
Manhattan Supreme Court Justice 
Bernard J. Fried ruled, in effect, that 
even if the investors had not agreed 
to dismiss their suit, it should have 
been dismissed anyway. As a result, 
he said, the investors could not 
claim credit for Goldman’s change 
in policy, and their counsel, includ-
ing Grant & Eisenhofer, could not 
claim attorney’s fees.

  The suit was fi led in 2009 by the 
Security Police and Fire Profession-
als of America Retirement Fund and 
Judith A. Miller, both investors in 
Goldman, as a derivative action 
on behalf of the company against 

its officers 
and board. 
  In 2010, two 
other share-
holders, the 
Central La-
borers’ Pen-
sion Fund and
Ken Brown, 
filed a simi-
lar suit, and 

the two were consolidated. 
  The plaintiffs claimed the offi -

cers and board breached their fi du-
ciary duty for their adherence to 
a wasteful policy of paying about 
50 percent of net revenues as 
employee compensation, which 

included bonuses, even though 
revenues in 2009 depended large-
ly from “accounting trickery” and 
government bailouts in 2008. 

  The plaintiffs claimed they had 
not at fi rst demanded the board 
change its policy, normally a prereq-
uisite to a derivative suit, because 
the board was not disinterested or 
independent. The suit sought to 
halt Goldman’s 2009 planned com-
pensation payments.

  In January 2010, Goldman 
announced it had reduced its 
employee compensation and would 
pay only 38 percent of its revenue 
to employees. The plaintiffs then 
moved to drop the suit, but said 
that they were directly 
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IN THE COURTS

More Minorities Were Promoted to Top Positions
In New York City Courts After Early Retirements

STATE COURT WORKERS, from left, Charles Small, Orestes Rodriguez and Tamara Kersh fi lled vacancies in 
high-ranking court positions.

       Online

       The Manhattan Supreme Court 
decision is posted at nylj.com.
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45.5%
Of upper-level court positions in 
New York City are now held by 
minorities

28%
Were minorities a year ago

Nonjudicial Employees
In New York City

Trial Courts

SOURCE: Office of Court Administration
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