
August 11, 2015 
 
Barry A. Cozier, Chair 
Commission on Statewide Attorney Discipline 
25 Beaver Street 
Eleventh Floor 
New York, N.Y. 10004-2310 
 

Dear Mr. Cozier: 

Thank you for this opportunity to provide a summary of the remarks made to the Commission on 
Statewide Attorney Discipline by ABA Standing Committee on Professional Discipline Member 
Nancy Cohen and me.   This submission also expands on some of those remarks. Copies of our 
short biographies are attached as Appendix A.   

The work of the Commission is crucial to all those who are served by the state’s disciplinary 
system, including New York lawyers, the public and consumers of legal services in the state.  
We appreciate the breadth and scope of the Commission’s work. We hope this submission assists 
you and the other Commissioners in meeting your charge and formulating recommendations to 
improve the system.  As was true in June, other than instances where we describe ABA policy, 
the comments that follow should not be attributed to the American Bar Association or its 
Standing Committee on Professional Discipline (Discipline Committee).  These comments are 
based on our collective experience and expertise in the area of lawyer discipline and professional 
responsibility law, and our work with the Discipline Committee.      

As we described in June, the Discipline Committee has, since 1980, provided one-of-a-kind 
lawyer consultation services at the invitation of the jurisdictions’ highest courts. In addition to 
spending at least four days on-site, a full discipline system consultation involves the study and 
evaluation of all relevant system information, including but not limited to: all rules, regulations 
and policies relating to the operation of the system; budgets and financial reports; staffing 
information; detailed caseload processing information and data; technology resources; 
information relating to system volunteers and their training; disciplinary investigation files; 
reports and recommendations of system adjudicators; and court opinions. It is an intensive 
process, resulting in the issuance of a detailed report with recommendations.   The Committee 
has conducted 62 of these consultations.  Ms. Rosen has participated in 27 of them and served as 
the reporter for most.  Ms. Cohen has also participated in consultations.  As Ms. Cohen advised 
in June, she represented lawyers in Colorado at the time of the Discipline Committee’s 
consultation in that state, and observed the positive changes to that system that resulted from the 
Colorado Supreme Court’s implementation of the Discipline Committee’s recommendations.  A 
description of the Discipline Committee’s consultation program is attached as Appendix B.     

The materials forming the basis for the observations and suggestions in this submission (as they 
were in June) are far more limited.  We reviewed the rules relating to the four Judicial 
Departments, relevant portions of the Judiciary Act, and Professor Gillers’ article entitled 
“Lowering the Bar: How Lawyer Discipline in New York Fails to Protect the Public.” We also 
looked at descriptive information about the New York system that we located online.   
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We appreciate that politics and local practices vary from one part of New York State to another.  
While we were not privy to as much of that information as we would have been in the context of 
a full disciplinary consultation, we felt it important to note this.  No negative connotation should 
be attributed to our recognition of this fact.   Such differences exist in every jurisdiction and 
these are issues with which the Commission will have to grapple.  Finally, as we did in June, we 
think it important to recognize that New York is and has been a leader in a number of areas 
relating to the admission and regulation of lawyers, both domestic and foreign.   
 

I. Summary Observations  
A. The Departmental Structure and Procedural Rules 

When it comes to lawyer discipline, New York’s Departmental approach is not consistent with 
national practice or the system structure recommended in the ABA Model Rules for Lawyer 
Disciplinary Enforcement (MRLDE).  The national norm, and structure commended by the 
MRLDE, is one state-wide disciplinary agency comprised of professionals who are trained, and a 
resourced disciplinary counsel’s office with one chief disciplinary counsel responsible for 
investigating and prosecuting complaints against lawyers, along with a separate adjudicative 
arm.  The MRLDE structure for hearings is a trier of fact for formal disciplinary charges 
consisting of hearing panels of two lawyers and one nonlawyer.  Several jurisdictions, such as 
Colorado and Arizona, use presiding disciplinary judges in combination with volunteers or, in 
the case of California, a separate disciplinary court.  Any intermediate appeals of the report and 
recommendation of the trier of fact are also typically conducted by volunteers with public 
participation.  The highest court of appellate jurisdiction has the authority to impose most 
discipline, including suspension and disbarment, but may delegate the authority to impose some 
lower level sanctions to other disciplinary adjudicators.1  Those who adjudicate should not 
perform, or supervise those who perform, the investigative and prosecutorial functions.  
Likewise, those who perform the investigative and prosecutorial functions should not perform 
adjudicative functions and should not advise or supervise those who exercise adjudicative 
responsibilities.     
 
In our experience, the optimal structure for a disciplinary system, as recommended by the 
MRLDE and which exists in almost all jurisdictions, consists of this unitary agency where the 
investigative and prosecutorial functions are directed by a Chief Disciplinary Counsel and the 
adjudicative and administrative functions are performed by volunteer lawyers and nonlawyers.  
In a majority of states the adjudicative and administrative bodies for the agency are comprised of 
two thirds lawyers and one-third nonlawyers.2 This structure works and has done so for decades.  
We have seen that it provides certainty, fairness and clarity; everyone knows what to expect and 
the roles are clear.  The playing field is level for the public and for all lawyers.   
 
The First, Third and Fourth Departments each has a Chief Counsel.  The Second Department has 
three Chief Counsel.  The roles and responsibilities of the Chief Counsel and their staff vary 

1 We note that under the Judiciary Law any lawyer and petitioner can appeal an Appellate Division ruling to the 
Court of Appeals, but otherwise the Appellate Division opinions are final. 
2 The use of a presiding disciplinary judge also has merit. 
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from one Department to another, as does the extent of volunteer Committee member 
involvement with and oversight of the Counsel.  This means there are not only four different 
operational approaches to investigating and prosecuting disciplinary complaints in New York, 
but also up to six different managerial approaches, including approaches to caseload 
management and to the exercise of prosecutorial discretion, to the extent the authority to have 
such discretion is authorized by a Department’s rules.   

Each Department has its own disciplinary rules and procedures.  Unfortunately, inconsistencies 
exist among them.  That each Judicial Department has its own and sometimes varying rules and 
procedures does not, in our view, optimally serve the public, consumers of legal services, New 
York lawyers, and lawyers from other states and countries who may have occasion to practice in 
New York.  Under the current system, complaints against lawyers are subject to disparate 
treatment and standards depending on which Department is handling the complaint; lawyers who 
are the subject of disciplinary complaints and formal disciplinary proceedings are similarly 
subject to differing treatment, standards, and inconsistencies in the imposition of discipline. 
Further, lawyers are mobile.  They practice in different areas of the state.  Misconduct is not 
necessarily limited to the Department where the lawyer has her office. As a matter of fairness 
and due process, complainants and lawyers from one area of New York should not be treated 
differently than their fellow complainants and lawyers elsewhere in the state.  In our experience, 
varying procedures and practices negatively impact the public’s perception of the system as fair 
and effective, and create confusion and lack of uniformity in disciplinary sanctions.   
 

On the face of the four sets of Departmental Rules, these are examples of inconsistencies we 
observed (this is not an exhaustive list and a document summarizing them in more detail is 
attached as Appendix C): 
 
 Law firm discipline exists in only the First Department; 
 The definitions of what constitutes professional misconduct are not the same across 

Departments;  
 There are varying levels of review required for the approval of the dismissal of 

complaints after initial screening and investigation, and the responsibilities of the Chief 
Counsel and staff in this process also vary;3  

 The First Department does not have rules and procedures relating to the diversion of 
matters to alternatives to discipline programs. The Second, Third and Fourth Departments 
have diversion rules, but the procedures are not uniform from one Department to another, 
and we understand that implementation is also inconsistent across the state; 

 The process for determining probable cause to file formal charges differs across 
Departments;   

 The manner in which the admissibility of evidence is determined varies and not all 
Departmental Rules address this issue; 

3 The First Department has a multi-layered and, in our view somewhat redundant screening process that is not 
described clearly in the Rules. It is described in an online brochure explaining the process. See, 
http://www.courts.state.ny.us/courts/AD1/Committees&Programs/DDC/Complaint%20Brochure.pdf.  
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 The standard of proof in Section 90 of the Judiciary Law for matters resulting in 
discipline for lawyers who willfully misappropriate or misapply money is “ a 
preponderance of the legally admissible evidence,” while the Departmental rules lack 
clarity about the applicable standard of proof in all proceedings on formal disciplinary 
charges, and the rules in the Third Department reference the standard of clear and 
convincing evidence with regard to the imposition of admonitions;   

 Procedures for hearings on formal charges, the identity of the trier of fact, and procedures 
for the review of decisions of the trier of fact vary from Department to Department (for 
example, the rules in the Fourth Department provide that the Chief Counsel can appeal 
certain Committee decisions, while the rules in other Departments do not);  

 Reciprocal discipline rules and procedures are not the same in each Department;  
 There is not Departmental consistency regarding the types of lower level sanctions and 

non-disciplinary actions that Committees can issue; and  
 The rules relating to duties of disbarred and suspended lawyers differ, in that the First and 

Second Departments have provisions regarding the appointment of a lawyer to protect 
client interests, while the Third Department has no such provision. 

 
B.  Transparency and Confidentiality 

 
The public, clients, and lawyers should easily be able to locate each Department’s rules and 
procedures, as well as disciplinary opinions, and information about the role and responsibilities 
of each Committee and disciplinary counsel (the Chief Counsel and staff).  We found that 
locating the disciplinary rules and procedures and available information about the operation of 
the system is not as simple and straightforward as it should be.  Outside of the rules, information 
about the roles and responsibilities of the Committees and Chief Counsel is not readily available. 
The Departmental Disciplinary Committees do not have stand-alone websites.  There does not 
appear to exist online for lawyers, judges, consumers of legal services, and the public a 
document highlighting the differences in each Department’s rules and procedures. We imagine 
that New York lawyers in particular would find such a document helpful.  In conjunction with 
the strict confidentiality requirements applicable to disciplinary proceedings, these matters 
contribute to the opaqueness surrounding the system and associated criticism of it.   
 
The high level of confidentiality in New York disciplinary proceedings is inconsistent with 
national practice and ABA policy as set forth in the MRLDE.  In New York, hearings on formal 
charges are not open to the public.  Pleadings in formal disciplinary proceedings are not available 
for public review absent a court order upon good cause shown.  In the vast majority of 
jurisdictions, disciplinary proceedings and associated pleadings not subject to protective orders 
are public after the finding of probable cause and service of formal charges on a lawyer.  A 
research chart from the Center for Professional Responsibility describing the time at which 
disciplinary proceedings become public in U.S. jurisdictions is attached as Appendix D.    
 

C.  Timeliness 
 
We understand that there are concerns about delays in the disciplinary process in all 
Departments.  As noted above, we did not have the caseload processing data and information 
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regarding the technologies used to facilitate the prompt investigation and prosecution of 
complaints that we normally would possess when the Discipline Committee provides a 
consultation.   However, we believe that procedural and structural redundancies that we observed 
in the rules, coupled with the heavy reliance on practicing lawyer volunteers, and not on 
professional and trained disciplinary counsel, likely play a significant role in adding time to the 
resolution of complaints, to the prosecution of matters, and to delay at the adjudicative levels of 
the system.  The First Department’s multi-layered screening process, as described in the 
brochure referenced in footnote 3, is a good example.  That document notes that the initial 
screening of a complaint generally takes four to six weeks. The purpose of initial screening is to 
determine if the complaint falls under the Committee’s jurisdiction.  In our experience, four to 
six weeks to conduct the initial screening is too long.   
 
Other than provisions relating to Resignations with Charges Pending, the Departments’ rules do 
not appear to provide for discipline on consent.  Discipline on consent is akin to plea bargaining.  
It allows the parties to formal disciplinary proceedings to negotiate an agreed disposition that 
could be short of resignation or disbarment for approval by the trier of fact.  It allows the agency 
and the respondent lawyer to avoid time-consuming and expensive prosecutions.  Discipline on 
consent, when used appropriately, is a useful tool to enhance the efficiency with which matters 
proceed. 
 

D. Diversion 
 
Nationwide, the majority of complaints made against lawyers allege instances of lesser 
misconduct.  While technically violations of the rules of professional conduct, single instances of 
minor neglect or minor incompetence are seldom treated as such.  These cases rarely justify the 
resources needed to conduct formal disciplinary proceedings, nor do they justify the imposition 
of a disciplinary sanction.  These complaints are almost always dismissed by the disciplinary 
agency.  Summary dismissal of these complaints is one of the chief sources of public 
dissatisfaction with disciplinary systems.  While these matters should be removed from the 
disciplinary system, they should not be simply dismissed.  Such grievances should be handled 
administratively via a diversion program.  
 
As noted above, the First Department lacks rules and procedures for the diversion of matters 
involving lesser misconduct.  The other Departments have diversion rules and procedures, but 
they apply only in instances where alcohol and substance abuse are involved.  We were advised 
that the manner in which diversion is implemented is not consistent from Department to 
Department.   
 

E.  Sanctions 
 
Clients, the public, and lawyers have a right to expect that lawyers will be disciplined 
appropriately and consistently across the state for like misconduct.  This is a fairness issue, and 
one that also reflects on the accountability of the disciplinary system.  We believe that the 
concerns raised about the lack of consistency in the imposition of disciplinary sanctions in 
Professor Stephen Gillers’ article are serious and merit consideration by this Commission.  In our 
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experience, the lack of consistency in the imposition of disciplinary sanctions is not unusual, but 
the unique Departmental structure of New York’s system, the lack of regular communication 
between Departments, and the lack of uniform rules and procedures in the state generally, 
including specifically the absence of standards for imposing lawyer sanctions, contribute to the 
problem.  
 

II. Recommendations for the Commission Consideration 
 
We appreciate that implementing some of the recommendations made below may be very 
difficult because in New York, unlike most jurisdictions, the legislature has involvement in the 
promulgation of rules relating to the disciplinary process and the Presiding Judges maintain 
authority for the Departments under the current rules.  In addition, from our consultation and 
professional experience, we understand the role of politics, at a state and local level as well as 
within the bar, in any effort to reform any system or to adopt change.  That these factors exist 
does not, in our view, mean that difficult and perhaps unpopular recommendations should not be 
made.  Our hope is that the following suggestions, as difficult as some of them may be to 
implement, are helpful to the Commission.   
 

A.   The Departmental Structure and Procedural Rules 
 
Perhaps the most important changes that we can recommend relate to the entire set of rules and 
procedures for lawyer discipline in the State of New York, and then to the structure of the system 
as set forth in the Departmental Rules. As noted above, there currently exist distinct rules and 
procedures for each of the four Judicial Departments.  These procedures and standards for 
handling complaints against lawyers are sometimes inconsistent with each other, and in some 
instances appear to be inconsistent with Section 90 of the Judiciary Act.   
 
As we highlighted above, that each Judicial Department has its own and sometimes varying rules 
and procedures does not well serve the public, consumers of legal services, New York lawyers, 
and lawyers from other states and countries.  We strongly believe that there should be one 
statewide set of rules and procedures relating to the investigation, diversion, prosecution, and 
adjudication of disciplinary complaints. The roles and duties of the Chief Counsel and other 
professional staff, the Committee members, and adjudicators should be the same in every 
Department.   The procedures for hearings on formal charges, the identity of the trier of fact, and 
procedures for the review of decisions of the trier of fact, for example, should be uniform across 
the state. As discussed in more detail below, the rules should incorporate the ABA Standards for 
Imposing Lawyer Sanctions or, at a minimum, direct that the Sanctions Standards be followed. If 
law firm discipline is to be available, it should be so statewide, not just in the First Department.  
In addition, there should be one statewide complaint form used to initiate investigations against 
lawyers.   
 
Simply put, lawyers should be treated the same by the system no matter where their office is 
located or where the alleged misconduct occurs.  Complainants and the public should also not be 
subject to disparate treatment and standards depending on which Department is handling a 
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matter.  Based on what we have learned about the New York system, we believe this change 
could be made even in the context of the current Departmental structure.   
 
We next strongly recommend that New York move to a statewide disciplinary system that 
consists of a unitary agency with separate investigative/prosecutorial and adjudicative functions 
within that agency.  As noted above, this recommendation is consistent with national practice 
and with the MRLDE.  This would include judicial appointment of one full-time professional 
Chief Disciplinary Counsel for the state; professional and full-time Deputy Chief Counsel and 
staff can handle operations at any branch offices. This is not an uncommon arrangement for large 
states.  For example, in California, there are offices in Los Angeles and San Francisco, but only 
one chief disciplinary counsel. The same is true in Illinois, where the Attorney Registration and 
Disciplinary Commission’s main office is in Chicago, and there is a branch office in Springfield.  
Florida is another example.     
 
We further recommend that the one Chief Disciplinary Counsel and his/her Deputy Chief 
Disciplinary Counsel and other staff lawyers be provided with increased autonomy and 
prosecutorial discretion, as is seen nationally.4   They should be provided with necessary training 
on an ongoing basis, and appropriate technology with which to facilitate the effective and 
efficient performance of their duties and caseload management.  Based on the information we 
have, the current high level of involvement by New York system volunteers, coupled with 
redundancies in procedures, contributes not only to delay but to inconsistent results.  There 
should be a prompt and centralized screening of complaints for summary dismissal. Disciplinary 
Counsel’s office should conduct a thorough and complete investigation of complaints that 
survive the summary dismissal.  Disciplinary Counsel should be able to dismiss complaints after 
full investigation without the need for example, of approval by a majority of a full Committee, as 
happens in the Second Department, via the multilayered process in the First Department; or after 
consultation with a Committee Chair as in the Fourth Department.   
 
The dedicated volunteers do and would continue to serve a crucial function in the system. We 
believe that, in addition to adjudicative functions that they already perform, another optimal use 
of their expertise and experience would be to determine whether to uphold Disciplinary 
Counsel’s recommendation that formal charges be filed against a lawyer.5 The probable cause 
determination should be based upon Disciplinary Counsel’s complete investigative report and 
copies of all relevant documents and information, including information provided by the 
respondent lawyer and exculpatory evidence for consideration.  We do not recommend probable 
cause hearings or otherwise calling witnesses at this stage.  In our experience this causes 
additional and unnecessary delay.  
 
With regard to the structure, we suggest that the Commission consider recommending that there 
be created one statewide probable cause-finding body.  This statewide body would elect its Chair 
and Vice-Chair, who would be responsible for appointing three-member panels to consider 

4 See, e.g., ABA MODEL RULES FOR LAWYER DISCIPLINARY ENFORCEMENT R. 4.  If the current system where there 
are six Chief Counsel is retained, we urge enhanced communication among the Chief Counsel.   
5 Obviously, the volunteers making the probable cause determination in a matter would not also serve as 
adjudicators of that case. 

7 
 
 

                                                           



Disciplinary Counsel’s recommendations to file formal charges.  The three-member panels 
should not be comprised of individuals all from the same Judicial Department.  Each panel 
should have two lawyer members and one nonlawyer member.  Some states and ABA policy 
refer to them as Inquiry Panels.6  Rule 3 of the MRLDE also suggests that the Chair of a Hearing 
Committee can serve this function (in New York, depending on who the designated trier of fact 
is, that could be a Committee member or Referee).   
 
We believe that creation of a statewide probable cause-finding entity with adequately trained 
members sitting in panels comprised of individuals from multiple locations in the state will help 
alleviate not only what we understand is sometimes the reality of geographic inconsistencies 
with regard to the handling of cases, but also the perception that such inconsistencies occur.  It 
will increase the fairness of the process. As with professional disciplinary counsel, the volunteer 
lawyers and nonlawyers serving on this probable cause-finding entity, and all other volunteers in 
the system should receive regular training.     
 

B.  Transparency and Confidentiality 
 
We believe that much can and should be done to enhance transparency of the system and to ease 
public access to information about it.  We urge a continued leveraging of technology to 
accomplish this.  In this regard it is noteworthy that, in early 2015, the New York court system 
added to its online database of registered lawyers any public disciplinary information associated 
with those lawyers. See, http://iapps.courts.state.ny.us/attorney/AttorneySearch.  People should 
be able to find this information easily.   
 
Currently, limited information about the system is available at various locations on the New 
York Court system’s website. We suggest the development of a more easily locatable, 
searchable, consumer friendly, stand-alone, and robust website for the disciplinary system.7  This 
website should make available information about the system in languages other than English.   In 
other jurisdictions (e.g, California, Colorado, Illinois, and the District of Columbia) information 
about the system is available in other languages.  Here, we were not able to locate information 
about the system provided in other languages and we could not locate complaint forms in other 
languages.   
 
We suggest that this website should be “hosted” by the Chief Counsel’s office for the unitary 
agency recommended above.  It should highlight the functions of each component of the system, 
as well as their limitations. The New York State Bar Association and local bar associations 
within the state should link to this new website as the central location for learning about the 
system and for obtaining a complaint form.    
 

6 ABA MODEL RULES FOR LAWYER DISCIPLINARY ENFORCEMENT R. 31 
7 If the Departmental structure is retained, there should still be one website for the system that easily allows the 
public and lawyers to navigate to the information they need.   
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The new website should include an easily downloadable complaint form.8   The website should 
also centralize links to the Rules of Professional Conduct, the uniform disciplinary procedural 
rules recommended above, rules and forms for the Lawyers’ Fund for Client Protection, and 
other New York legal resources and publications.  The website should have a searchable library 
of the Court of Appeal’s disciplinary opinions and those of the Appellate Divisions, Grievance 
Committees and Referees. The inclusion of rosters of system volunteers should continue, but be 
centralized on this website.  Consideration should be given to including e-news alerts, summaries 
of recent cases of interest and import, and information about available continuing legal education 
programs relating to the system and ethics and professional responsibility generally. 
 
We were able to locate on the various webpages, annual reports for the First, Third and Fourth 
Departments. We could not locate annual reports for the Second Judicial Department. We 
recommend that one statewide annual report of lawyer discipline be created, published, and 
made available online.  This comprehensive annual report should detail the operations and 
activities of the discipline system as a whole, and if the Departmental structure is maintained, for 
each Department.  Such a comprehensive annual report provides an easy method by which to 
compare how the process is working in each Department. Providing this type of information 
about the lawyer discipline process to the public and the bar ensures accountability, allows the 
public and the bar to evaluate the performance of the discipline system, and promotes increased 
public confidence in the system and the judiciary.  The annual report also offers an opportunity 
for the agency and the court to detail the accomplishments of its agents, identify improvements 
in the system, and explain any new initiatives.   
 
The Chief Counsel should be responsible for compiling the statistical information for inclusion 
in the annual report. The annual report should contain information explaining how the discipline 
process works, describe the functions and duties of the agency, offer comprehensive statistical 
information about the disciplinary caseload (e.g., the nature and number of complaints received 
and resolved and the number of cases that resulted in the imposition of disciplinary sanctions), 
outline the system’s budget and highlight how entities of the system are meeting their goals of 
serving the public and the profession.  The report should include a description of speaking 
events, CLE presentations, and articles published by Chief Counsel and staff, as well as system 
volunteers.  
 
In New York, disciplinary proceedings are not open to the public until a recommendation for a 
public sanction is forwarded to the court and upheld.  At that point the written decision and 
record of the proceedings are available to the public for inspection.  The public cannot attend 
hearings on formal charges or view the pleadings in those matters until after the proceedings are 
completed and a public sanction imposed. This is contrary to practice in the majority of states 
and the MRLDE.  We urge that the rules be changed to make proceedings public after finding of 
probable cause and service of formal charges.   The following expands upon the discussion we 
had with the Commission in June. 
 

8 Currently complaint forms can be downloaded.  As noted above, only one version of a complaint form should be 
used in New York even if the Departmental structure is retained.  
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In our experience, lawyers most often express concern about the dangers of lawyers being 
subject to a public airing of frivolous or unfounded allegations, and cite factors unique to their 
state as justification for keeping disciplinary proceedings closed to the public until a sanction is 
imposed.  Lawyers are rightly concerned about their reputations as reputation is a lawyer’s stock 
in trade.  However, the Court must be concerned about its reputation in regulating the profession 
in the public interest. The public rightfully expects that judicial proceedings in this country will 
be public and that it and the media will be free to attend and comment upon those proceedings. 
As noted in the 1992 Report of the ABA Commission on Evaluation of Disciplinary 
Enforcement (the McKay Commission), “[S]ecret records and secret proceedings create public 
suspicion regardless of how fair the system actually is.”9  
 
Recommendation Seven of the McKay Commission Report, which urges that disciplinary 
proceedings be made public upon the filing and service of formal charges, notes that the 
evidence contradicts those who fear unjust damage to lawyers’ reputations.10  For example, in 
1989, the Illinois Supreme Court’s Blue Ribbon Committee to Study the Functions and 
Operation of the Attorney Registration and Disciplinary Commission issued a report 
recommending that the Court amend Supreme Court Rule 766 to provide that disciplinary 
proceedings in the state become public after the filing and service of formal charges. Over the 
objections of the organized bar, which cited the risk of damage to the reputation of the charged 
lawyers, including those vindicated publicly of wrongdoing, the Court adopted this change.  The 
fears of the bar have not been realized. 
 
The Supreme Court of New Jersey, in 1994, amended its rules of lawyer disciplinary procedure 
to make disciplinary matters public at the formal complaint stage.  In doing so, the Court adopted 
the recommendation of the 1993 Report of the New Jersey Ethics Commission.  In a July 14, 
1994 Report describing its actions to open the system, the Court stated that the values served by 
doing so far outweighed the risk that an ethical lawyer, unfairly accused, might suffer from 
damaging publicity.  New Jersey lawyers vehemently opposed this change.  A May 2002 article 
in the New Jersey Law Journal memorializing Raymond R. Trombadore, chair of the McKay 
Commission, noted that those fears did not materialize.11  
 
As set forth in the Commentary to Rule 16 of the ABA Model Rules for Lawyer Disciplinary 
Enforcement: 
 

Once a finding of probable cause has been made, there is no longer a danger that 
the allegations against the respondent are frivolous.  The need to protect the 
integrity of the disciplinary process in the eyes of the public requires that at this 
point further proceedings be open to the public.  An announcement that a lawyer 
accused of serious misconduct has been exonerated after a hearing behind closed 
doors is suspect.  The same disposition will command respect if the public has 
had access to the evidence. 

9 McKay Report  at 38. 
10 Supra note 2 at 33. 
11 Attached to this submission as Appendix E is a copy of that article and an article from New Hampshire about the 
opening of its disciplinary system. 
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We understand that, because of the state of the law in New York and the need of legislative 
involvement, implementing such a recommendation, should the Commission decide to make it, 
would be challenging.  We hope that any impediments to implementation do not deter the 
Commission from recommending the opening of the New York lawyer disciplinary system if the 
Commission agrees with our suggestion.  Changing the status quo in New York in this regard 
would align it with more than 40 other jurisdictions where disciplinary proceedings become 
public at this stage or earlier.   
 

C.  Timeliness 
 
Delay in the handling of cases fosters public and lawyer distrust and lack of confidence in the 
lawyer disciplinary system.  We think that a statewide system with uniform procedures and 
practices, elimination of unnecessary duplication and review, and use of disciplinary counsel 
who are well trained and resourced with necessary technology and staff will help eliminate some 
delay.   
 
As another way to reduce delay, we recommend that there be adoption of a stand-alone rule 
providing for Discipline on Consent.  The parties should be able to negotiate a stipulated 
disposition short of Resignation with Charges Pending.  Discipline on consent is an extremely 
effective tool in achieving prompt resolutions of discipline cases.  In those states that have it and 
use it appropriately, many matters are resolved by stipulated discipline.  Discipline on consent, 
implemented expeditiously, benefits both the public and the parties.  The public is promptly 
protected from an unethical lawyer and the respondent avoids a time-consuming, costly, and 
public trial.12 Also, disciplinary officials are not required to expend valuable time and resources 
on formal prosecutions and can devote their energies to contested matters.   
 

D.  Diversion 
 
As noted above, three of the four Departments have rules providing for the diversion of matters 
to alternatives to discipline programs. In those Departments, diversion is limited to matters 
where the lawyer has an alcohol or substance abuse problem, and implementation of diversion is 
not consistent from Department to Department.  We recommend that diversion be available 
throughout the state and that it apply to a broader spectrum of cases.   
 
Diversion of a matter from the disciplinary system is appropriate to address limited instances of 
lesser misconduct where the lawyer’s behavior is remediable and there is little danger of 
recidivism if a lawyer successfully completes the program.  In our experience, an effective 
disciplinary and disability system should include diversion/alternatives to discipline programs 
that are not just limited to instances involving alcohol and substance abuse. That would be 
consistent with national practice and ABA policy.13  Reasons to divert a matter from the 
disciplinary system that do not relate to substance abuse include, but are not limited to, minor 
neglect, certain mental health issues, concerns about law office management, bookkeeping issues 

12 See, ABA MODEL RULES FOR LAWYER DISCIPLINARY ENFORCEMENT R. 21. 
13 ABA MODEL RULES FOR LAWYER DISCIPLINARY ENFORCEMENT R.11G. 
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that did not result in misappropriation but that demonstrate the need for enhanced trust 
accounting, and conduct that demonstrates a need for client relations education.  Well-designed 
and consistently implemented diversion programs benefit both lawyers and clients.  They allow 
disciplinary counsel to expend resources on more serious cases that need the attention. As Ms. 
Cohen stated in June, states such as Colorado that have instituted diversion programs find the 
recidivism rate to be low, and have successfully addressed issues before they got worse.  
 
Participation in a diversion program should not be used as an alternative to discipline in cases of 
serious misconduct or in cases that factually present little hope that participation will achieve 
program goals.  In addition, the program should only be considered in cases where, assuming all 
the allegations against the lawyer are true, the presumptive sanctions would be less than 
disbarment, suspension or probation.  The existence of one or more aggravating factors should 
not necessarily preclude participation in the program.  For example, a pattern of lesser 
misconduct may be a strong indication that office management is the real problem and that this 
program is the best way to address that underlying issue. 
 
The existence of prior disciplinary offenses should also not necessarily make a lawyer ineligible 
for referral to the alternatives to discipline program.  Consideration should be given to whether 
the lawyer’s prior offenses are of the same or similar nature, whether the lawyer has previously 
been placed in the alternatives to discipline program for similar conduct, and whether it is 
reasonably foreseeable that the lawyer's participation in program will be successful.  Both 
mitigating and aggravating factors should be considered.  The presence of one or more 
mitigating factors may qualify an otherwise ineligible lawyer for the program. 
 

E.  Sanctions 
 
Professor Gillers’ article, cited above, offered insight into the manner in which disciplinary 
sanctions are imposed in New York and associated concerns about inconsistency.  As we noted 
above, clients, the public, and lawyers have a right to expect that lawyers will be disciplined 
appropriately and consistently across the state for like misconduct.  This is a fairness issue, and 
one that also reflects on the accountability of the disciplinary system.  We believe that 
restructuring the system as recommended above will help improve consistency in the imposition 
of disciplinary sanctions.   
 
We also urge the Commission to recommend that New York adopt the ABA Standards for 
Imposing Lawyer Sanctions (Sanctions Standards), as one means by which to enhance 
consistency in the imposition of discipline in the state.   The Sanctions Standards provide a 
straightforward methodology for ensuring consistency in the recommendation and imposition of 
lawyer disciplinary sanctions.  That framework requires consideration of the rule violated, the 
lawyer’s mental state, the extent of the injury, and aggravating and mitigating circumstances.14  
The Sanctions Standards are designed to promote thorough consideration of all factors relevant 
to imposing a sanction in an individual case.  They attempt to ensure that such factors are given 
appropriate weight in light of the stated goals of lawyer discipline, and that only relevant 

14 ABA STANDARDS FOR IMPOSING LAWYER SANCTIONS, Standard 3.0. 
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aggravating and mitigating circumstances are considered at the appropriate time   Additionally, 
consistent use of the Sanctions Standards helps to resolve inconsistencies in sanction 
recommendations for similar misconduct.   
 
Many courts and disciplinary agencies utilize the Sanctions Standards.  Greater consistency 
provides an increased level of fairness and predictability in the system.  It puts lawyers on notice 
both as to what conduct will not be tolerated and what sanctions for misconduct will consistently 
result for various types of misconduct.  Additionally, the Sanctions Standards help to create 
uniformity of sanctions between states, thus enhancing efforts to impose fair and efficient 
reciprocal discipline.  Disciplinary authorities nationwide render more consistent and predictable 
decisions when they employ common language and uniform methods of analysis.  
 
Regular and continued training of those responsible for the adjudication of formal charges also 
helps to ensure greater consistency in the imposition of sanctions.  Effective training would help 
ensure proper application of the Sanctions Standards.15  Such training assists adjudicators to 
better understand the relationship between lawyer misconduct and alcohol and substance abuse, 
mental health issues, gambling, and issues specific to aging lawyers. All of these issues are being 
raised with increasing frequency in lawyer disciplinary cases.   
 
The system’s adjudicators should be encouraged to join the National Council of Lawyer 
Disciplinary Boards, Inc. (NCLDB) and attend its meetings.  The NCLDB is comprised of 
individuals representing disciplinary boards throughout the United States. It provides a national 
forum for the exchange of information and ideas to assist volunteers and staff in improving the 
processes and address responsibilities, procedures, problems, and administration relating to 
formal proceedings before disciplinary boards.  The NCLDB website can be accessed at 
www.ncldb.org. 
 

F.  Other Suggestions 
 
Other areas where, based on the information available, we believe changes could help increase 
the fairness, effectiveness and efficiency of the system include: 
 
 The standard of proof in disciplinary proceedings should be the same statewide and the 

rules should make this clear. It appears that the statewide standard, as applied, is a 
preponderance of evidence.   As noted in Appendix C, the Departmental rules lack clarity 
about the applicable standard of proof in all proceedings on formal disciplinary charges, 
and the rules in the Third Department reference the standard of clear and convincing 
evidence with regard to the imposition of admonitions; and 
 

 We suggest that the Commission consider recommending adoption of a rule providing 
complainants with absolute immunity for communications with the disciplinary system. 
Providing complainants with immunity encourages those who may have some doubt 

15 Similarly, those responsible for prosecuting allegations of misconduct should be trained in the application of the 
Sanctions Standards. In addition, disciplinary counsel should be encouraged to attend the meetings of the National 
Organization of Bar Counsel, a professional association of disciplinary counsel.   
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about a lawyer’s conduct to submit the matter to the proper authority without fear of 
reprisal.  Since investigations should be confidential until a determination has been made 
that probable cause exists and formal charges have been served, conferring immunity on 
complainants results in little or no damage to lawyers.  In addition the rules should 
provide for absolute immunity for Chief Counsel, staff, and volunteers in the system for 
actions taken in the performance of their official duties.  Immunity protects the 
independent judgment of the agency and avoids diverting the attention of its personnel as 
well as its resources toward resisting collateral attack and harassment. 

 
III. Conclusion 
 

We appreciate the opportunity to summarize and supplement our June 2015 presentation to the 
Commission. We hope that the Commission finds this submission useful.  We are available to 
answer any questions.  Please contact Ellyn Rosen at ellyn.rosen@americanbar.org if you require 
additional information.   
 
Sincerely, 
 
Nancy Cohen, Partner     Ellyn S. Rosen, Deputy Director  
MiletichCohen PC     ABA Center for Professional Responsibility 
Denver, Colorado     Chicago, Illinois 
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ABA STANDING COMMITTEE ON PROFESSIONAL DISCIPLINE 
LAWYER DISCIPLINE SYSTEM CONSULTATION PROGRAM 

 
 
The ABA Standing Committee on Professional Discipline was established in 1973 to assist the 
judiciary and the bar in the development, coordination and strengthening of disciplinary 
enforcement throughout the United States.  The Standing Committee has drafted model rules, 
policies and texts pertaining to all aspects of disciplinary enforcement, including the ABA Model 
Rules for Lawyer Disciplinary Enforcement (MRLDE), which were adopted by the House of 
Delegates at its August 1989 Annual Meeting.  The MRLDE are recommendations formulated 
by the Discipline Committee for use by jurisdictions in drafting, updating and researching lawyer 
disciplinary rules and procedures.   
 
At its February 1992 Midyear Meeting, the ABA House of Delegates adopted the Report of the 
Commission on Evaluation of Disciplinary Enforcement (McKay Report), published as Lawyer 
Regulation for a New Century.  Key recommendations of the McKay Report endorsed client 
protection mechanisms, dispute resolution, professionalism considerations, lawyer competence, 
lawyer impairment and alternatives to discipline.  Accordingly, the Discipline Committee revised 
the MRLDE to reflect the McKay Report’s recommendations.   
 
Since 1980, the Discipline Committee has conducted 62 consultations, including several states 
that have requested revisits by the Standing Committee.  At the request of a state’s highest court, 
a team consisting of one or more Committee members, an experienced disciplinary counsel from 
another jurisdiction, and lawyers from the ABA Center for Professional Responsibility examines 
the lawyer discipline system.  The team visits the jurisdiction and conducts interviews with 
disciplinary staff, discipline system adjudicators, bar officials, complainants, respondents, 
respondents’ counsel, members of the judiciary and others who have had contact with or a role in 
the state’s disciplinary system.  Interviewees are afforded confidentiality with regard to the 
information that they provide to the team.  At the conclusion of the on-site portion of the 
consultation, the team meets with the highest court to discuss preliminary findings and to answer 
questions.  The team also reviews relevant court rules, reports and statistics and examines sample 
disciplinary files within the jurisdiction.   
 
The team then prepares a comprehensive report with recommendations, which is reviewed and 
approved by the full Discipline Committee. The report is designed to assist those responsible for 
the administration of the disciplinary process to improve their system by providing constructive 
suggestions and recommendations based upon the team’s investigation, its collective knowledge 
and experience, factors unique to the jurisdiction requesting the consultation, and the application 
of the MRLDE and McKay Report recommendations.  The Committee generally issues its report 
approximately four months after the on-site portion of the consultation.   
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The report is filed on a confidential basis with the state’s highest court.  However, the court may 
decide whether to make the report available to other interested parties and the public.  The 
Committee refers any questions regarding the Report to the Court and its designated 
spokesperson.    
 
Please do not hesitate to contact Center Deputy Director and Regulation Counsel Ellyn S. Rosen 
at 312/988-5311 if you have any questions about the Committee’s consultation program. 
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SUMMARY EXAMPLES DIFFERENCES AND 

APPARENT INCONSISTENCIES ON THE FACE OF 
NEW YORK DISCIPLINARY PROCEDURAL RULES 

FOR COMMISSION ON STATEWIDE ATTORNEY DISCIPLINE 
 
Departmental Rules: 
First Department 22 NYCRR 603 & 605: 
http://www.courts.state.ny.us/courts/AD1/Committees&Programs/DDC/index.shtml 
 
Second Department 22 CRR-NY 691.1- 691.25: 
https://govt.westlaw.com/nycrr/Browse/Home/NewYork/NewYorkCodesRulesandRegulations?g
uid=Ice3dde60bbec11dd8529f5ff2182bffa&originationContext=documenttoc&transitionType=D
efault&contextData=(sc.Default) 
Diversion: N.Y.S. SECOND DEPT. R. 691.4(m) 

Third Department 22 NYCRR 806: http://www.courts.state.ny.us/ad3/cops/COPSRules.html 
Diversion: 22 NYCRR 806.4(g)  

Fourth Department 22 NYCRR 1022.17-.28: 
https://govt.westlaw.com/nycrr/Browse/Home/NewYork/NewYorkCodesRulesandRegulations?g
uid=Id32f95d0bbec11dd8529f5ff2182bffa&originationContext=documenttoc&transitionType=D
efault&contextData=(sc.Default) 
Diversion: 22 NYCRR §1022.20(d)(2) & (d)(3)(a)-(c) 
 
N.Y. Jud. Law §90: http://codes.lp.findlaw.com/nycode/JUD/4/90  

 
- Law Firm Discipline  

o Only First Department provides for law firm discipline.  It is unclear how this rule 
applies to firms with offices Department in addition to the First Department. 

 
- Definition of Misconduct 

o Understanding that all the Rules defining misconduct reference Section 90 of the 
Judiciary Act, such Rules for the First, Second, and Third Departments are 
similar, but not identical; the Fourth Department’s Rules differ more significantly. 

o Only the First and Second Department’s Rules include the language 
“professionally and personally” to describe the type of conduct covered by the 
Rule. However, “both” precedes this phrase in the First Department’s Rule, while 
“either” precedes it in the Rule for the Second Department.   

o The First Department’s Rule includes the language “special rules concerning 
court decorum”; the Rules for the other Departments do not. 

o The Rules of the First, Second, and Third Departments all include the phrase 
“shall be guilty of professional misconduct”; the Fourth Department’s Rule does 
not.  
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o The Fourth Department’s Rule specifies “rules or announced standard” of the 
Appellate Division; the First, Second, and Third Department Rules refer to 
“court” or “this court”. 

 
- Process for Dismissal after Initial Screening  

o Only the First Department seems to address this process in a web posting and 
briefly in the Rules, but not in any detail. See, 
http://www.courts.state.ny.us/courts/AD1/Committees&Programs/DDC/Complain
t%20Brochure.pdf.  
 

- Who Approves the Dismissal of Complaints   
o In the First Department the Rule specifies that a lawyer member of the Grievance 

Committee, designated by First Department Committee chairperson, reviews 
Chief Counsel’s dismissal recommendations and approves or modifies that 
recommendation to dismiss a complaint.  The Rule in the Second Department 
requires a majority vote of the full Grievance Committee. In the Third 
Department, the Committee on Professional Standards makes the determination to 
dismiss.  In the Fourth Department, the Chief Counsel or a designated staff 
attorney, in consultation with the appropriate Attorney Grievance Committee 
Chairperson may dismiss the complaint. 

 
- Diversion 

o The Second, Third, and Fourth Departments have diversion for matters involving 
alcohol and substance abuse. The First Department does not have a diversion 
Rule. That diversion is available at any stage of the disciplinary proceedings is 
consistent across the three Departments that have it.  While not an inconsistency 
in the Rules, we were advised that diversion is not implemented consistently 
across Departments. 

o Who may recommend diversion is not the same in each Department.  In the 
Second Department diversion may be permitted by order of the court upon 
application of the respondent lawyer, the Grievance Committee, or upon the 
court’s own motion.  In the Third Department the court may divert a matter to a 
monitoring program upon the recommendation of the Committee on Professional 
Standards or if the respondent lawyer raises alcohol or substance abuse as a 
mitigating factor during an investigation or proceeding.  In the Fourth Department 
diversion can occur upon the recommendation of the Chief Counsel or designated 
staff lawyer. 
 

- Who Approves of the Filing of Formal Charges 
o In the First Department two members of the Policy Committee approve the filing 

of formal charges. In the Second, Third and Fourth Departments the Committee 
makes that determination. 

o Only the Second and Fourth Departments appear to have a probable cause 
standard in the Rules. 
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o The Second Department appears to permit a probable cause hearing before a 
subcommittee of the Committee.  No other Departments’ Rules seem to provide 
for such a hearing, but the Fourth Department allows the attorney to appear before 
Committee and be heard in response to charges prior to the Committee making a 
probable cause determination. 

o There exist different “majority” voting requirements for approval of filing of 
formal charges: the Second Department Rule requires a majority vote of the full 
Committee; the Fourth Department requires a vote of majority of the Committee 
members present; the Rules of the First and Third Departments do not specify. 

 
- Application of Rules of Evidence at Hearings on Formal Charges 

o None of the Departmental Rules state that N.Y. Rules of Evidence apply to 
hearings on formal charges.  Section 90 of the Judiciary law does refer to “legally 
admissible evidence” in reference to the standard of proof for cases involving 
misappropriation or mishandling of client funds.  The First Department’s Rules 
refer to evidence that is relevant, competent, and not privileged as being 
admissible. 

o In the First Department a referee rules on the admissibility of evidence at hearing.  
In the Second Department, the Committee or a Subcommittee of the Committee 
decides all questions of evidence.  The Rules for the Third and Fourth 
Departments do not address how admissibility of evidence is determined. 

 
- Standard of Proof 

o The Rules in the First, Second and Fourth Departments do not mention standard 
of proof.  The Third Department’s Rules refers to a clear and convincing standard 
with regard to admonitions. Section 90 of the Judiciary Law refers to the standard 
of proof as a preponderance of the evidence when an attorney is found to have 
willfully misappropriated or misapplied money or property in the practice of law.   
 

- Procedures For Formal Hearing  
o In the First and Fourth Departments the Chief Counsel institutes formal 

proceedings.  In the Second and Third Departments the Committee does so.   
 
 The Fourth Department is unique in that the Chief Counsel can appeal the 

determination not to file formal charges. 
 

o In addition to requirements set forth in Section 90 of the Judiciary Law with 
regard to service upon respondent, the First Department does not specify a 
procedure. In the Second and Third Departments, service is either in-person or by 
certified mail.  The Third Department specifies that if service is made by mail and 
lawyer fails to respond within time specified, personal service is required.  In the 
Fourth Department notice shall be served in the matter set forth in the Judiciary 
Law. 

o With regard to the time I which a respondent must file an answer to formal 
charges, the Rules in the First Department require such filing to occur within 20 
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days after service of notice of charges. The Rules in the Second and Third 
Departments contain no time requirement for filing an answer. In the Fourth 
Department, the respondent must file an answer within 20 days from service of 
petition.  

o Hearings are recorded in the First and Second Departments. In the Third 
Department a stenographic transcript of minutes of the hearing is produced. 

o The identity of the trier of fact differs from Department to Department.  In the 
First Department, a Referee appointed by the court hears the case. In the Second 
Department the Committee or a subcommittee of the Committee does so. In the 
Third Department, the court refers any issues of fact to be heard and reported on 
by a judge or referee; if no factual issues exist, the court may hear any matters in 
mitigation or otherwise.  In the Fourth Department the court may refer the matter 
to be heard by a justice of the Supreme Court or a referee designated by Appellate 
Court when issue of fact is raised; when no issue of fact is raised, the Appellate 
Division hears the case. 

o The Rules for the First Department provide that the hearing on formal charges 
must commence within 60 days after service of notice of charges.  The Rules for 
the Second and Third Departments do not provide any timing requirements. In the 
Fourth Department, unless otherwise directed, the hearing shall be completed 
within 60 days following date of entry of the order of reference.  

o It appears that only the First Department requires pre-hearing stipulations. 
 

- Appeal Following Hearing 
o Appeal procedures vary widely by Department.  However, pursuant to N.Y. Jud. 

Law §90(8) respondents or petitioners have the right to appeal all final Appellate 
Division orders to the Court of Appeals.  
 In the First Department, a hearing panel reviews all referee reports and 

recommendations.  In the Second, Third and Fourth Departments, review 
procedures depend on the recommended sanction, in particular with regard 
to lower level sanctions such as admonition and letters of caution.  In 
formal disciplinary proceedings the Appellate Division reviews. 

 
- Reciprocal discipline  

o In the First and Third Departments, if the respondent does not raise an enumerated 
defense, reciprocal discipline results. In the Second Department, there appears to 
be an internal inconsistency in paragraph (b) and (c) of reciprocal discipline Rule 
§691.3.  Paragraph (b) requires respondent to raise a defense and demand a 
hearing to stop the default imposition of reciprocal discipline, but paragraph (c) 
implies that the court may conduct a full review of the underlying record even 
absent such defense being raised.  The Rule in the Fourth Department sets forth a 
procedure that that does not include the automatic entry of an order of reciprocal 
discipline absent any defense being raised by the respondent.  

o The lawyer is required to advise the court of discipline imposed by another 
jurisdiction only in the First and Third Departments.  The Rule does not include a 
time limit for making that self-report in the First Department, but in the Third 
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Department the lawyer must make such report within 30 days of the entry of the 
disciplinary order in the originating jurisdiction. The lawyer’s failure to advise the 
court of discipline in the originating jurisdiction can constitute professional 
misconduct in the Third Department. 

o The types of defenses that could result in the refusal of the court to impose 
reciprocal discipline are the same in Second, Third and Fourth Departments: 
deprivation of due process, insufficient proof that the lawyer committed the 
misconduct, or that the imposition of discipline would be unjust. The Rule in the 
First Department does not include the defense that imposition of discipline would 
be unjust.  Instead, it states that “misconduct for which the attorney was 
disciplined in the foreign jurisdiction does not constitute misconduct in this 
jurisdiction.”  In the Fourth Department, the lawyer may also raise mitigating 
factors. 

 
- Differences in Types of Lower Level Sanctions and Non-Disciplinary Actions 

o First Department: Admonition (discipline)  
o Second Department: Reprimand (discipline), Admonition (discipline), and Letter 

of Caution (not discipline) 
o Third Department: Admonition (discipline), Letter of Caution (unclear whether 

discipline or not), and Letter of Education (not discipline)  
o Fourth Department: Letter of Admonition (discipline) and Letter of Caution (not 

discipline) 
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