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STATEMENT PURSUANT TO CPLR 5531 (pp R1-R2)

STATE OF NEW YCORK SUPREME COURT
APPELLATE DIVISION THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,

Petitioners-Appellants, STATEMENT
PURSUANT TO
-against- CPLR 5531

GEORGE McGOWAN, JAMES MATHIS, DANIEL
STRAIN, JOSEPH DeSANTIS, and DAVID
ROBINSON, Constituting the Town of
Lake George Zoning Board of Appeals,

Respondents.

1. The index number of the case in the court below

'assigned by the Warren County Clerk is 26664.

2. The full names of the parties are as set forth
above; there have been no changes.

3. The action was commenced in Supreme Court, warren
County.

4. The Notice of Petition and Verified Petition was
served upon the Respondent, Town of Lake George Zoning Board
of Appeals, on December 8, 1988. The Verified Answer and
Objections in Point of Law was served on behalf of Respondents
on or about December 30, 1988.

5. That this action was commenced seeking a ruling that
the determination by Respondent, Lake George Zoning Board of

Appeals, that the change of ownership of the "Stepping Stones



Resort" as proposed by Petiticners,required an area variance.
Petitioners had argued that the change in ownership to
proposed condominium form was not within the jurisdiction of
Respondent under its zoning:ordinance and accordingly no
approval was required for this change in ownership.

6. This is an appeal from an Order of the Hon. John G.
Dier, Justice of the Supreme Court, entered in the Office of
the Clerk of the County of Warren on January 3, 1989.

7. This appeal is on full record.



NOTICE OF APPEAL (p R-3

STATE OF NEW YORK
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STORE,
Petitioners,
-against- NOTICE OF APPEAL

GEORGE McGOWAN, JAMES MATHIS, INDEX NO. 26664 -
DENIEL STRAIN, JOSEPH DeSANTIS,

and DAVID ROBINSON, Constituting

the Town of Lake George Zoning

Board of Appeals, :

Respondents.

PLEASE TAKE NOTICE that Donald E. Stone and I. Kathrvn Stone,

Petitioners-Appellants, hereby appeal to the Appellate Division,
Third Department, from an Order in tﬁe above referecnced umatter,
dated January 9, 1989, znd entered in the ofifices of the Warren
County Clerk on January 9, 1989, and from cach and every part of
the aforesaid Order.
-Dated: February 7, 1989

WALTER O. REHM, III

. Attorney for Petitioners-

Appellants
175 Dttawa Street

Lake George, New Yark 12845

STO: MILLER, MANNIX & PRATT, P.C.
Attorneys for Respondents
One Broad Street Plaza
P.O. Box 765
Glens Falls, New York 12801



ORDER AND JUDGMENT (p R-4)

STATE OF NEW YORK .
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,
-against- ORDER AND
" JUDGMENT

GEORGE McGOWAN, JAMES MATHIS,
DANTEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting Index No.
the Town of Lake George ZOnlng
Board of Appeals, _ Hon. John G. Dier

Respondents.

Upon reading and filing the Notice of Petition dated
December 7, 1988, the Verified Petition dated December 7,
1988 and the Verified Answer and Objections in Points of
Law dated December 30, 1988, and after hearing Walter O.
Rehm, III for Petitioners in support of the Petition and
Mark J. Schachner for Respondents in opposition to tﬁe
Petition;

NOW, on motion of MILLER, MANNIX & PRATT, P.C., Mark J.
Schachner, Esqg., of counsel, attorneys for Respondents it is
hereby |

ORDERED AND ADJUDGED that the relief reguested in the
Petition be denied and the Petition be dismissed in its
entirety. _

Signed this ? day of jg,,w,m . 198? at Lake George,
New York. :

ENTER:

'/J;/ \Tahn Q Dic’r

JOEN G. DIER, J.S.C.




RESPONDENTS' MEMORANDUM OF LAW (p R-5 to R-20)

STATE OF NEW YORK
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,
Petitioners,
—against-
GEORGE McGOWAN, JAMES MATHIS,
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting

the Town of Lake George Zoning
Board of Appeals, :

Respondents.

RESPONDENTS' MEMORANDUM OF LAW

MILLER, MANNIX & PRATT, P.C.
Attorneys for Respondents
One Broad Street Plaza

P.0. Box 765

Glens Falls, New York 1280l
Tel. (518) 793-661l
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PRELIMINARY STATEMENT

Oon September 14, 1988 petitioners submitted an
application to respondents, the Town of Lake George Zoning
Board of Appeals, for an interpretation of the Town of Lake
George Zoning ordinance. Petitioners sought interpretation
as to whether a variance would be required for the proposed
change in the use of their property from its current use as
tourist accommodations to gingle family residences which
would be owned as condominiums. Their appeal was made after
the determination by the Town zoning Officer that a variance

and site plan review would be reguired for their project.

The matter was heard by respondents on October 20,
1988. Petitioners argued that their project comprised only
a change 1in ownership and not a change in use and that a
variance should not be required. After a meeting on
November '3, 1988 at which respondents considered
petitioners' regquest, respondents notified petitionérs that
the change of use from tqurist accommodations toO single
family residences would regquire an area variance because
petitioners' property_does not have the 20;000 square feet
per unit required for single family awellings in the
Residential Commercial/High Density District as provided by

the Lake George Zoning ordinance.



on December 7, 198B petitioners served respondents with
a Notice of Petition and Verified Petition pulrported]‘.y in an
Article 78 proceeding in which petitioners ask the Court to
jssue a declaratory Jjudgment that petitioneré' proposed
change does not require a zoning variance or site plan
review. Az no time have petitioners made the request for a

variance.



STATEMENT OF FACTS

Petitioners own a motel known as the Stepping S5tones
Resort on Lake Shore Drive (Route 9N) in the Hamlet of
Diamond Point, Town of Lake George. Petitioners own
approximately 3.76 acres of land on both sides of Lake Shore
Drive. They own a parcel which is substantially undeveloped
comprised of approximately 1.66 acres on the westerly side
of Lake Shore Drive. Thqir motel property is comprised of
14 single family cottage units and a year-round main house
occupied by petitioners and is on an approximately 2.1 acre
parcel on the easterly side of Lake Shore Drive with

approximately 200 feet of frontage on Lake George.

Petitioners - plan to change the current use of their
property from a motel, tourist accommodation to
condominium, single family housing. Petitioners asked
respondents for an interpretation of the Town of Lake George
Zoning Ordinance determining if a vériance was required for

this change.

Respondents reviewed petitioners' request. A public
hearing was held on October 20, 1988 at which petitioners’
attorney presented their argument that a variance should not
be required. Petitioners argue that their project is merely

a change in ownership and not a change in use. Their



attorney acknowledged that site plan approval might be

required for the project but stated, "I am not asking you to

make a decision on that tonight." Thus respondents only-

reviewed the variance issue. On November 3, 1988
respondents made the determination that a variance would be
required and their decision we filed with the Town Clerk on

November 9, 198;3 .

According to the Town of Laice George Zoning Ordinance
("Ordinance®), petitioners'. property is located in the
"Residential Commercial/High Density (RCH) =zone and is
currently classified as a tourist accomodation. Pursuant to
the Ordinance the conversion of these cottages to

condominium units would change the classification to single

family —Tesidences.--—The RCH zone permits single family _._

housing provided 20,000 square feet are available for each
unit. Petitioners' property dbes not contain enough acreage
to allow for the 15 single family wunits proposed.
Therefore, respondents determined that petitioners would
need a variance for their project. Petitioners have never
reguested this variance from respondents, nor have they ever
requested an interpretation regarding the site plan review

which would also be required under the Ordinance.

R-10



I. PETITIONERS HAVE NOT EXHAUSTED THEIR
ADMINISTRATIVE REMEDIES AND ARE NOT
AGGRIEVED. i

Petitioners have initiated this action by service
of a document which purports to be an Article 78
Petition. However, in their request for relief,
petitioners asked the Court for a declaratory judgment

regarﬁing respondents'’ interpretation of the provisions

of the Town of Lake George Zoning Ordinance. . First,

petitioners' pleadings are procedurally defective

because declaratory judgment is not appropriately

sought in an Article 78 proceeding. Phillips v.
oriskany, 57 AD2d 110 {4th Dept. 1%877). More

importantly., however, petitioners' claim is not ripe
for adjudication because they are not aggrieved Dby
respondents' decision and have failed to exhaust their

administrative remedies. People ex rel. Broadway &

Ninety-Sixth St. Realty Co. V. walsh, 203 AD 463 (1st.

Dept. 1922).

Petitioners seek to undertake a project which
essentially consists of converting the use of their
property from tourist accommodations to single family
residences. 1In furtherance of their opinion that this
project can be undertaken without need for approval

from the Town of Lake George, petitioners have appealed

R-11



the adverse determination of the zoning officer to
respondents in their ' interpretation request function.
Respondents agreed with the zoning officer and stated
that petitioners cannot undertake their project without

first obtaining a variance.

petitioners obviously disagree with responaents'
decision. However, respondents have not conclusively
determined that petitioners cannot undertake their
project; they have merely determined that petitioners
cannot do so without a variance. Until and unless
petitioners seek a variance from respondents and such
variance is denied, pe;itioners have not exhausted
their administrative remedies and are not truly
aggrieved. Respondents have merely decided tﬁat
petitioners' proposal constitutes a change in use under
the Town of Lake George Zoning Ordinance. Respondents
have not in any fashion considered or ruled upon the
issue of whether or not petitioners are entitled to a
variance to pursue their project. In fact, as no
variance application has been submitted to respondents
for their consideration, it would have been imprudent
and inappropriate for respondents to have expressed any

opinion with respect to the variance issue.

Therefore, it is incumbent upon petitioners to

submit a variance application to respondents for their

R-12



‘consideration prior to any 'claim of harm to
petitioners. Unless any such variance application is
denied, petitioners are not harmed or aggrieved, as no
final decision prohibiting their project has been
issued. The goal which petitioners seek, conversion
of their buildings, has not been finally denied and
they have failed to exhaust their administrative

remedies toward achieving their goal.

R-1:



I1. RESPONDENTS HAVE ACTED WITHIN THE
JURISDICTION OF TOWN LAW AND THE
LAKE GEORGE ZONING ORDINANCE.

Although it is not clear in petitioners’ hybrid
petition what sort of relief under Article 78 they are
requesting, :espondents meet all possible standards of
review as their determination was rationally and
correctly based upon the provisions of the Town of Lake
George Zoning Ordinance. Under the Town of Lake George
zoning Ordinance, the use of petitioners' property
would -change from tourist accommodations to single
family residences régardless of how the property is to

be owned.

The Town of Lake George zoning Ordinance
specifically states that the Residential
Commercial/High Density District requires 20,000 square
feet of land per single family dwelling unit. See
Schedule 1TII qf the Town of Lake George Zoning
ordinance. Here petitioners are reguesting to convert
15 buildings from their present pre—existing use to
single family dwellings. As their property is only
compriseé of 3.6 acres, they are at best entitled to 8
units uncer the current zoning. Thus respondents wére
correct in their determination that under the Town of
Lake George 2Zoning ordinance a variance would be

required.



The ability of the Town to control the use of

property is set ft.:arth in the zoning enabling statute.
Town Law $262. The act "l[cllearly vestls] in the
legislative bodies of the [towns]...authority to
establish residential districts, to differentiate
between residential districts on the basis of size or
type of building, or extent of occupancy, and to
protect such districts by excluding commerce O
industry, or both.” Robert J. Anderson, New York

Zoning Law and Practice (Bd ed. 1984) §9.18. In

addition respondents have the authority to regulate the
height, bulk, and jocation of buildings, and to impose
restrictions upon the size of lots, the coverage of

structures and the size of buildings. Town Law §261.

Whether the existing use of petitioners' property
is considered a pre-existing nonconforming use or a
pre-existing allowed use, once respondents have
determined that a change of use would occur, they are
required'to enforce the area restriction as provided in
the Ordinance. In this case, the project constitutes a
change in use for which petitioners lack the required
density. Therefore, they cannot lawfully proceed

without a variance.



I1I. THIS PROJECT IS5 A CHANGE
OF USE AND NOT JUST A CHANGE
OF OWNERSHIP.

pPetitioners are correct that a town cannot regulate
solely the type of ownership of property. However, the
change of ownership in this project 1is accompanied by

change of use of the property.

In Catharn Realty Corp. .v. Town of Southampton, 62

NYzd 831 (1984), the Court found that an amendment to
Southamptorn's zoning ordinance Wwas not invalid merely
bécause it attempted to regulate cooperative ownership -
of property. The plaintiff in the action was the owner
of a seasonal motel who sought to convert its motel
from corporate ownership to a cooperative form of
ownership. The Town of Southampton amended its zoning
ordinance toO prohibit conversions into residential
condominiucs and residential cooperatives in certain
zoning districts. The amendment regquired a special
exception to be granted Dby the Zoning Board of Appeals
for any conversion in all the rémaining districts. The
plaintiff claimed that the amendment should be invalid
since it was uplto the Secretary of State to regulate
cooperatives'and condominiums and not to the town. Id.
The Court determined that since the amendment defined

residential cooperatives as "{a] multiple dwelling in

~10-—



which residents have an ownership interest in the
entity which owns the building(s) and, in addition, a
lease or occupancy agreement which entitles the
residents to occupy a particular dwelling unit within
the building”, it was clear that the town board was
regulating the type of use of the property and not
merely the form of ownership thus the amendment was not
invalid. Id. at 832, Thé Court of Appeals concluded
that if, when a building changes form of ownership, its
use will zlso be changed, then the town can regulate

that changs of use. 1Id. at 832.

In this case, petitioners argue that the new owners
will either be conii_ng to use the units themselves or
rent the units ocut to other visitors and that the use
will reczin the same. However, 'contrary to
petitioners' position, the use is changing from tourist
accommodations to single family houses. No longer
would the Stepping Stones Resort be a transient tourist
accommodation where units are rented out a part of a
business; rather the resort would become second homes
to the new owners who would only rent out the property
when they were not visiting or never rent out the

property £ they so chose.

In addition, petitioners are neglecting to

consider the different status that new owners would

~11-
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acquire by rights of being new condominium OWRers. The
'hew owners could be afforded the status of legal
residents of the Town of Lake George and thus would
acquire the privileges of residents, placing a greater

burden on the Town facilities and adversely affecting

the public health and welfare of the community.

Petitioners cite case authority for the proposition
that zoning cannot lawfully regulate ownership of
property- while this assertion is not incorrect,
petitioners seem to rest their argument on the notion
that the use of a particular property cannot possibly
be changing unless the property is undergoing some type
6f physical disturbance or modification. However, this
notion is blatantly incorrect. For example, a single
family residence could be converted into any number of
commercial uses {such as professional offices including
jaw offices or real estate offices) without physically
" modifying the property or the structure in aﬁy way.
Similarly, various types of qommeréial and industrial
uses can easily occupy jdentical premises and the ﬁse
of a particular building could easily be converted from
any of a number of non-intrusive permitted uses to many
noisy, noxious or hazardous non-permitted uses with no
physical aodification of the premises. In any of these

examples, it would clearly be perfectly lawful and

=-12-
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appropriate for a municipal zoning ordinance to
distinguish among the uses and allow some while

prohibiting others.

The two cases cited in the petition, North Fork

Motel, Inc. v. Charles Grigonis, Jr., et al.. 46 NYS2d

414, aff'a., 93 AD2a 883 (24 Dept. 1983) and FGL&L

Property Corp. v. City of Rye et al., 108 AD2d 814,

aff'd, 66 NY2 111 (1985), do stand for the proposition
that 2zoning can tegulate use and not ownership, but
only for that proposition. Neither case considered the
situation involving the conversion of a transient
rental residential use to a seasonal ownership use. In

fact, in the North Fork Motel case, the Court

specifically stated that the conversion of ownership
did not violate the Town of Southold Zoning Ordinance

“provideﬁ the property's present use as a motel remains

unchanged” (emphasis supplied). North Fork Motel, 93

AD2d at 883. The City of Rye case dealt not with a motel

conversion, but with a zoning pfovision which was
interpreted as essentially reguiring the condominium
form of ownership. The cases do not state that a
municipality cannot regulate conversion from a seasonal-

rental commercial operation to a residential use and,

in fact, the North Fork Motel case clearly supports

responde=ts' decision in this case.

-13-
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CONCLUSION

Respondents' interpretation of the Town of Lake
George Zoning Ordinance has a rational basis and is not
arbitrary, capricious or illegal nor does the Ordinance
regulate mere ownership of property. Respondents
therefore respectfully request that the Petition be

dismissed.

Dated: January 3, 1989

MILLER, MANNIX & PRATT, P.C.
Attorneys for Respondents
Office and Post QOffice Address
One Broad Street Plaza

P.0O. Box 765

Glens Falls, New York 12801
(518)793-6611 '

, n;06stp-ml,5

~ld-
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VERIFIED ANSWER AND OBJECTIONS IN POINT OF LAW (éb R-21 to R-24)

STATE OF NEW YORK
SUPREME COURT _ COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,
~against- VERIFIED ANSWER
AND OBJECTIONS
GEORGE McGOWAN, JAMES MATHIS, IN POINT OF LAW
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting : Index No.
the Town of Lake George Zoning
Board of Appeals, Hon. John G. Dier
Respondents.

Respondent Town of Lake George Zoning Board of Appeals,
by its attorneys, Miller, Mannix & Pratt, P.C., as and for
an Answer to the Verified Petition of Petitioners, answers

the Petition as follows:

1. Denies each and every allegation contained in the
paragraphs of the Petition marked and numbered “I", "B",

"g", "10%, "12" and "13".

2. - Denies knowledge and information sufficient to form
a belief with respect to each and every allegation contained
in the paragraphs of the Petition marked and numbered “i“,

ll2ll' Il3l. and I14ll.

3. Denies the characterizatioqs of official documents

‘and cases of each and every allegation contained in the

R-21



paragraphs of the Petition marked and numbered "4, “5", "6"
and "11" and affirmatively states that the applications,
miﬁutes of méetings, approvals, correspondence, resolutions,
pleadings and decisions referred to in the Petition speak
for themselves.

AS AND FOR A FIRST AFFIRMATIVE

DEFENSE AND OBJECTION IN POINT
OF LAW, RESPONDENT ALLEGES THAT:

4, The Petition fails to state a cause of action.

AS AND FOR A SECOND AFFIRMATIVE
DEFENSE AND OBJECTION IN POINT
OF LAW, RESPONDENT ALLEGES ‘THAT :

5. pPetitioners have failed to exhaust their
administrative remedies.
AS AND FOR A THIRD AFFIRMATIVE

DEFENSE AND OBJECTION IN POINT
OF LAW, RESPONDENT ALLEGES THAT:

6. pPetitioners have failed to reguest the zZoning Board
of Appeals to make any determination regarding site plan

review.

WHEREFORE, Respondent demands that the Petition be

dismissed in its entirety and that Respondents be awarded the

costs and disbursements of this proceeding and such other

R=-22




and further relief as to this Court may seem just and

proper.

Dated: December 30, 1988

MILLER, MANNIX & PRATT, P.C.
Attorneys for Respondent
Office and Post Office Address
One Broad Street Plaza

P.0. Box 765

Glens Falls, New York 12801
(518) 793-6611

TO: WALTER O. REHM, I1II, ESQ.
Attorney for Petitioners
office and Post Office Address
175 Ottawa Street
Lake George, New York 12845
(518) 668-5412

-3- R=-23



STATE OF NEW YORK )
} 88.3
COUNTY OF WARREN )

DAVID ROBINSON, being sworn says: I am a member of the
Town of Lake George Zoning Board of Appeals, Respondents in
the action herein; I have read the annexed Verified Answer
and Objections in Point of Law, know the contents thereof
and the same are true to my xnowledge, except those matters
therein which are stated to be alleged on information and
belief, and as to those matters I believe them to be true.
My belief, as to those matters therein not stated upon
knowledge, is based upon the following: Attendance at
meetings of the Town of Lake George Zoning Board of Appeals
and review of the Petitioners’ application and the Zoning
Board of Appeals file in this matter.

5]

i1 David Robinson

sworn to before me this
30th day of December, 1988

Notary Public
State of New York
Commission Expires / /7

nDSst—vé.l *

R-24



NOTICE OF PETITION (pp R-25 to R-26)

STATE OF NEW YORK .
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,

-against- NOTICE OF PETITION
GEORGE McGOWAN, JAMES MATHIS, RJI No.
DANIEL STRAIN, JOSEPH DeSANTIS, INDEX No.
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning JUDGE ASSIGNED:

Board of Appeals,

Respondents. -

SIRS:

PLEASE TAKE NOTICE, that upon thé annexed verified petition,
dated December 7, 1988, and upon all of the official records of
the proceedings before the Respondents, Town of Lake George
Zoning Board of Appeals, relative to Interpretation §2-88 -
Conversions, an application will be made to a Special Term of this
Court to be held in and for the County of Warren, located at the
Warren Coﬁhty Courthouse at the Warrén Couniy Municipal Center, on
the 6th day of January, 1989, at 9:30 o'clock in the forenoon of
that day, or as soon thereafter as counsel can be heard, for the
relief demanded in the verified petition, together with such other
and further relief as the Court may deem just, proper and

equitable.

R-25




PLEASE ALSO TAKE FURTHER NOTICE, that an answer and sup~-
porting affidavits, if any, shall be served upon the undersigned
at least seven (7) days before the return date hereof.

PLEASE ALSO TAKE FURTHER NOTICE, that pursuant to paragraph
(e) of Section 7804 of the Civil Practice Law and Rules, the
Respondent, Town of Lake George Zoning Board of Appeals, is
directed to file the entire official record of proceedings had
before it relative to Interpretation #2-88 - Conversions, on the
return date of this proceeding.

PLEASE ALSO TAKE FURTHEﬁ NOTICE, that ‘the Petitioners
designate Warren County as the place of trial on the basis of the
fact that the Petitioners reside within and the causes of action
arose in Warren County.

Dated: December 7, 1988
WALTER 0. REHM, IIl
Attorney for Petitioners
Office and Post Office Address
175 Ottawa Street

Lake George, New York 12845
(518) 668-5412
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VERIFIED PETITION {pp R~27 to R-34)

STATE OF NEW YORK
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,

-against- VERIFIED PETITION
GEORGE McGOWAN, JAMES MATEIS, RJI No.
DANIEL STRAIN, JOSEPH DeSANTIS, _ INDEX No.
and DAVID ROBINSON, Constituting
the Town of Lake George 2Zoning JUDGE ASSIGNED:

Board of Appeals,

Respondents.

TO THE SUPREME COURT OF THE STATE OF NEW YORK

The petition of Donald E. Stone and I. Kathryn Stone
respectfully alleges:

l. Petitioners reside at Lake Shore Drive in the Town of
Lake George, County of Warren, State of New York.

2. That the Petitioners are owners of certain real property
situate in the Town of Lake George, County of Warren, State of New
York, located on the easterly and westerly sides of New York Route
93 {Lake Shore Drive) which premises are more particularly
described in Exhibit "A" annexed hereto and made a part hereof.

3. That the Petitioners' land, also known as the Stepping
Stones Resort, includes approximately 3.76 acres of land located
on both sides of Lake Shore Drive in the hamlet of Diamond Point
in the Town of Lake George. A 1.66 acre parcel includinglwithin
this 3.76 acres is lécated on the westerly side of Lake Shore

Drive and is substantially undeveloped. A second parcel
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containing 2.1 plus or minus acres, with in excess of 200 feet of
frontage on Lake George, is improved by fourteen (14) one family
cottages, a year-round house occupied by Petitioners, and other-
improvements, all of which are depicted on the survey map attached
hereto énd made a part hereof as Exhibit "B".

4. That heretofore and on or about September 14, 1988,
application was made to the Town of Lake.George Zoning Board of
Appeals for an interpretatioﬂ‘by the Zoning Board of Appeals of
applicable provisions of the Town of Lake George 2oning Ordinance
- with respect to the proposed conversion of Petitioners' Stepping
Stones Resort property from its existing ownership, to that of
condominium ownership. As indicated on said app;ication, a copy
of which is attached hereto and made a part hereof as Exhibit “C",
no new construction was contemplated, no subdivision of land would
take place, and no new lot lines would be drawn.

5. By the above referenced application, Petitioners
requested an interpretation of the Town of Lake George Zoning
Ordinance to the effect that no area variance would be required
for such conversion since no subdivision of land would take place
and no new lots would be created.

6. Notwithstanding the foregoing, the Lake George Zoning
Board of Appeals determined that an area variance was required to
convert the existing motel known as the Stepping Stones Resort to
a condominium development. A copy of the aforementioned
interpretation is attached hereto and made a part hereof as

Exhibit "D".

R-28



7. It is respectfully submitted that the interpretation of
the Town of Lake George Zoning Board of Appeals was affected by.
error of law, was arbitrary and capricious and an abuse of its
discretion as set forth in the followiné paragraphs:

8. The proposal before the Zoning Board of Appeals was
simply to change the form of ownership of the fourteen (14}
cottages and the year-round residence from its existing form
" (fully owned by the Petitioners) to the condominium form under
which all of-the buildings, with the exception of the Stones'
~ year-round home, will be occupied on only a seasonal baéis from
approximétely May 1 to approximately October 30 of each year. No
subdivision of land will take place, no new lots will be created,
no new construction is anticipated and, in fact, the property will
remain physically as it currently exists. Units will, of course,
be offered to the general public for sale, however, deed
restrictions filed in the Warren County Clerk's Office and
restrictions set forth in the Offering Plan filed with the New
York Attbrney General's Office will contain the seasonal occupancy
limitations as set forth above.

9. It is Petitioners® position that neither an area variance
or site plan review is required as the old and new uses fully
conform to the use provision of the Town of Lake Géorge 2oning
Ordinance. The residential/commercial high density zoning
classification specifically includes as a permitted use, single

family dwelling. The Zoning Ordinance further defines a single
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family dwelling as "building of one or more stories of height
above the main grade level ﬁhich is designed or used exclusively
as the living quarters for one family, whether seasonal or
year-round."

10. The power to enact and administer zoning ordinances was
granted by the Legislature to towns under Section 261 of the Town
Law. That statute provides, among other things, that "...the town
béard is empowered by brdihahce to regulate and restrict the
ﬁeight, number of stories and size of buildings and other
‘structures, the percentage of lot that may be occupied, the size
of yards, courts, and qther open spaces,; the density of
population, and the location and use of buildings, structures and
land for tfade, industry, residence or other purposes...®™. That
statute specifically doés not grant to towns the authoritylto
regulate changes in the form of ownership as'anticipated by the
Stones in the conversion of their resort to the second home
condominium form of ownership. "That is particularly true since
the proposed change will not result in a change of use that would
belotherwise prohibited by the Town of Lake George Zoning
Ordinance. That is to say, that the vse of the property both
before and after the change of method of ownership as proposed by
the Stones will conform to the use provisions of the Town of Lake
George Zoning Ordinance for the zone in which the property is

located.
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1l. A relatively recent series of cases decided by New York
Courts support the argument set forth in the preceding paragraph,
although that legal proposition has been recognized in other

states for some years. North Fork Motel, Inc., vs. Charles

Grigonis, Jr., et al, originally decided by the Supreme Court

in March of 1982 (46 NYS 2d 414) and later affirmed by the
Appellate Division at 93 aD 24 883 in 1983, was the first
definitive case in New York on that subject. In that case, the
Court held as follows:

Zoning ordinances cannot be employed by a municipality
to exclude condominiums or discriminate against the
condeminium form of ownership, for it is use rather
than the form of ownership that is the proper concern
and focus of zoning and planning regulations...
(Citations omitted). Nor does the mere change in

the type of ownership result in the destruction of

a valid existing non-conforming use.

Later, in March of 1985, the Appellate Division in FGL & L

Property Corp. v. City of Rye et al, 108 AD 2d 814, held that,

"As a fundamental principal, zoning is concerned with the use of
the land and not with the person who owns or occupied it". The

Court in that case citing the North Fork case again reiterated

the rule that it is unse rather than the form of ownership that

is the proper concern of zoning and planning regulations.

The FGL & L Property Corp. case was appealed from the

Appellate Division to the Court of Appeals and was decided in
October of 1985 at 66 NY 2d 111, affirmed the Appellate Division
determination and is of major importance since it not only settles

the 1aﬁ in New York in connection with the effect of 2zoning
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ordinances upon changes in the form of ownership as proposed by
the Stones, but further contains a rather detailed discussion of
the "fundamental rule that z&ning deals basically with land use
and not with the person who owns or occupies it". While the FGL

& L Property Corp. case related to a zoning ordinance enacted

under the enabling provisions of the General City Law, it seems
abundantly clear that the same rules apply to zoning ordinances
encted under both the Town and VillagelLaws.

12. For the reasons set forth above, it appears particularly
clear that the conversion of the Stepping Stones Resort from its
existing single form of ownership to tﬁe proposed second home
residential condominium form of oﬁnership is a matter that is. not
within the jurisdiction of the Town -of Lake George under its
zoning ordinance and accordingly, no variance, site plan review
approval or other 2zoning approvals are regquired for this change of
owneréhip.

13. That the actions of the Town of Lake George 2oning Board
of Appéals in denying Petitioners' request coﬁstituted a act of
gross negligence, was in.bad faith and that said Board acted with
malice in issuing the aforementioned interpretatidn.

14. No previous application for the relief requested herein
has been made to any court or judge and not more than 30 days has
elapsed since the filing of the aforementioned Interpretation with
the Town Clerk of the Town of Lake George.

WHEREFORE, Petitioners respectfully request a declaratory

judgment that the change of ownership, as contemplated by the
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Petitioners, does not require a zoning variance nor does it
require site plan review.

Petitioners further respectfully reguest that the Court grant
such other and further felief as may be deemed just and proper.
Dated: December 7, 1988

WALTER O. REHM, III

Attorney for Petitioners
Office and Post Office Address
175 Ottawa Street

Lake Geocrge, New York 12845
{518) 668-5412
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STATE OF NEW YORK )
VILLAGE OF LARKE GEORGE )
COUNTY OF WARREN } ss.:

WALTER O. REHM, III, being duly sworn deposes and says: he
is the attorney for the Petitioners in the above-entitled action;
he has read the foregoing Petition and the same is true of his own
knowledge, except as to matters therein stated to be alleged on
1nformatlon and belief; and as to those matters he believes it to
be true; the reason this verxflcatlon is not made by said
Petitioners is that they are presently in the State of Florida and
‘have been there in excess of thirty days and are not within the
Coﬁnty of Warren, which is the county where the deponent has his
office. |

Deponent further says that the grounds of his belief as to
all matters therein ététed 6n information and belief, are derived
from admissions of the Petitionérs to the deponent, and from
letters received from said Petitioners concerning the matters set
forth in said Petition and from attendance aﬁ the Respoﬁdent

Town of Lake George Zoning Board of Appeals meeting and

W

Walter O. Rehm, III

correspondence from said Respondent.

Sworn to before me this
7th day of December, 1988.

SR

Notary Public

BARBARA 7. SMITH

Public - S.2t« of New York
Phshlnglon CQL
My Commission Exnp?res.
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S EXHIBIT A ANNEXED TO VERIFIED PETITION (pp R-35 W borm S, Alkavy, Y. 12207
o Re
22 This Indenture
. ' - Made the 30th . day of
June Nincteen Hundred and  Seventy-Seven
Between .

026 ¥ 9gg ¥

—y

rark of Lake Georpe.”

Pt - et AP g e s Fe L e -—— L1 % I PO I

ROPERT H. XAMN and DORIS M. XAHN} his wife, both residing at

Lake Shore Drive, Diamond PointTi New York,
- parties of the first part, and

DONALD E. STONE and I. KATHRYN STONE, his wife, both residing
8t 34 Barney Road, Clifton Park, Nev York,

. . porties of the second part, -
Witnesseth thot the parties of the frst part, in consideration of
ONE and 00/100---~o--u- D et TP VAP Dollar  (§1.00~--)
lowful money of the United Stetes, and other good and valuable consideratio
paid by the part i¢S  of the second part, do hereby grant and release unto the r
porties of the second part, their heirs ond assigns forever, all

THAT CERTAIN PIECE OR PARCEL OF LAND with buildings and improvements
thereon erected situate, lying and being in the Town of Lake George
{formerly Caldwell), County of Warren, State of New York, boundad
and described as follows: - .

"BEGINNING 2t a point in the center of the Lake George-Bolton
Landing State Highway marking the northwest corner of lands conveyed
by Louise Hamilton Jacob, now deceased, to Raymond H. Horstman and
wife, running thence North 3% degrees 45 minutes East along the cente
of said highway 94.19 feet; thence North 41 degrees 30 minutes East r
along the center of said high\uy 103.565 feet to a point; thence
South 6] degrees 3 minutes East assing over an iron pige monument
set In the east side of said higﬁway 443.72 feet to an iron rod .
heniment set about 10 feet from the west shore of Lake George at
2 point standing North 28 degrees 58 minutes East a distance of
194.34 feet from the north line of the lands fornerly of said
Horstman, thence continuing South 61 degrees 3 minutes East about
10 feet to the shore of said Lake at high warer mark; thence
southerly along the shore of said Lake at high water mark-as the
same winds and turns 222 feet more or less to the northeast corner
of the lands formerly of said Horstman, thence North 61 degrees 2
minutes West along the rail fence on the north line of lands formerlyl
of said Horstman, 573.7 feet more or less to the point or place of
beginning, containing 2.28 acres of land be the sams more or less,
including 211 the right, title and interest of the party of the
first part in and to the land in frent of and adjacent to the zbove
described parcel of land between high water mzrk and low water

BEING 2 portion of the Premises conveyed in a deed from Walter
Phelps Jacob and Leonard Jacob, II, as Executors of the Last NWill
aad Testanent of Louise Hamilton Jacob, deceased to Robert H, Kahn
and Doris M. XKahn, his wife dated Decembsy 19,1958 and recorded on
the 16th day of Janua » 1959 in Book 383 of Deeds at Page 148 in
the Warren County Cle:I's Office.
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. second part, their heirs ond assigns forever.

e W ™ - T et

BEST AVAILABLE copy

Together with 1he appurtenances and all the estate and rights of the parties

of the first part in and to suid premises,
To have and to hold ilie prewnises herein granted unto the part les of the

QN

e

And sgid PARTIES OF THE FIRST PART )
covenant ax Jollows:
< " First, That the part iesof .the second part shall guictly enjoy the said premites;
: ¢ s . : D L -

» Second, Thit said PARTIES OF THE FIRST PART; . .. . . .o'i-'in
m-illforeve.r Warrant the title Lo said ;;rcniisu.- .o .'.. -

Third, That, in Compliance with Sec. 18 of the Lien Law, the grantors will
receive the consideration for this conveyance and will hold the right to receive suck
consideration as a Lrust fund to be applied fAirst for the purpose of payind the cost of
the improvemeni and will apply the some first to the poyment of Lhs cost of the
improvement before using any part of the toial of the same for any other purpose.

‘In ‘Witness Whereof. the pare €3 of the first port ha¥e . hereunto settheir < |
hand £ and seals - the day and year first abous : 7 I

. In ﬁrzsm::c of ou L
-~ e oae -t e - ': a *
M ‘__.u A Y

L] - o T aamwa e e

i L mmwa Wi -

State of New York " . " *  y!
County of WARREN ’ }"‘

. . On this 3pth doy of

-7 June Nineteen Hundred and Seventy-Seven -
before me, the subscriber, personally appear . ' N i
. T ROBERT H, XAHN s
to me personally known and known to mets
who- executed -the' within Instrument on
tomethat - . the y.. executed thodame,

FR 3 W] s . A B AV ED)

. ooy
RO RER A S TR 7 o4
{role :-_'_DE_SDS

| TRANSET TAN
.‘_-_- 520 - T s : Wfd?«:-'-'
il Ti'-‘_‘d: a2 o COUNGY
Es: P8
I
- . :E-E 3
20 R
o 1 dy
=
. K E = s 5
! .E - ‘k’ \‘t
L1 ; t
Tk 3 &”‘
it = 2
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SISO ; .| S S R S L S

Form wndd N b shleacdd— mabirinaprs s | fum pli bt otirnnnt

Whiz Jndeniure

Made the %'~ day of December.
Mineteen Hundred and Eighty=three

Belinesn  FREDERICK VOGEL, residing at Post Office Box 13,
Fedhaven, Florida 33854

t.u lonmans . el iy

. part y of the first part, ond

-I. KATHRYN STONE, residing at Lake Shore Drive,
Diamond Point, New York

1
‘I

part of the second pari,
ituesseil) that the port y of the first pert, “in cansdcrnuonyof -------------

lawful money of the United S:a“tﬁu. and othe: i‘od and valuable cans:.gerat on
Pﬂdbyﬁc/uﬂy gfthesm pari, do&s reby grant ond release unto

nd L part, her heirs
a signs forever, all
"ALL. THAT CERTAIN PI.ECE OR PARCEL OF LAND, situate on the West

Side of New York State Route 9N, Town of Lake George, Warren County,
State of New York and being a portion of Lot #20 of Section 2 of
Diamond Point Estates, said parcel being more particularly bmmdgd
an.d described as follows: .

REGINNING at an iran pipe on the west boundary of Route 9K
said point being the norl:hea.sl: corner of lands now or formerly of
Robert Kahn, thence from said point of beginning: Horth 52 degrees
22 minutes 00 seconds West, 373.74 feet aiong the lands of Kahn to ’
an iron pipe on the east line of lands of Louis Hall, thence the
following ﬂtee (3) c-ourses along the lands of Hall:; (1) Horth
37 degrees 49 minutes 00 seconds East, 49.27 feer to an iron pipe;
thence (2) North 25 degrees 02 minutes 00 seconds West, 119,40 feet
to an iren pipe; I:hence- (3) Horth 25 degrees 12 minutes 00 seconds
East, 105.66 feet to an iron pipe at the south east cornex of Lot
#19, thence running South 37 degreei 34 minutres 30 seconds East
135.26 feet through Lot #20 to an iron pipe on the west line of
Lot #15, thence the following four (4) courses along Lot #15:

(1) Srmth 17 degrees 11 ninutes 00 seconds West, 33.00 feet to an
iron pipe; thence (2) Soul:h 70 degrees 15 minutes 00 seconds East
105.00 feet to an iron pipe; thcel{.?.) South 44 degrees’ 14 minutes
00 seconds East, 145.00 feet to an 11.'01\ pipe; themce Souch 52 degrees

26 minutes 00 seconds East, 120.69 feet to an irom pipe on the
R-37




west bowndary of Routs 9N.='1:hence South 39 degrees 1) minutes
0D seconds West, 153.72 feet along the west boumdary of Route 9N
‘to the point and place of beginning. Said parcel ceontaining 1.66+
acres, be the same more or less. .

Being the same premises conveyed by warranty deed from
Marjorie Mesick to Frederick Vogel dated December 27th, 1983
and recorded in the Warren County Clerk's Office on January 1éth,
1983 in Book 659 of deeds at page 43 . ‘
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Eﬂql:ﬂ!cr with the lcnan nd ;
the first past in and o v premises, all the estate and rights of the party of

T have and to hold shd premises herei ted the secon
part, he}- hei#ﬁ €rein granted unto part ¥ and cnxgﬂcfm:

A said Frederick Vogel

— £ :
ciirst, That the part ¥ of the second part shall guietly enjoy wm p::m{z!e'::“'

Secand, That said  Frederick Vogel

will forever E&rmnt the title to ‘said premises.

':51!'4'3! That, in Complivuce with Sre, 13 of the Livn L, tlns pravior  will coreine e
cousideration for this conveyence and unll hold the :E';-lu to reccitw xuch consideration as a trusl
finf to bz applicd first for the prrpose of paying the cost of the improvcinent and wuill apply
ihe same first to the payment o}P the cost of tke improvemnent before using any part of the tora!
of the tame for any other Burpose, .

n Bitwes i
MS i d:ym&ﬁi muaﬂp firstpart ha 5 hereuntoset  his hand

dn Bresence of . . Vi Q
i "‘-""'"L‘-\—'U’( {"‘ HV r:‘;'l-'
Frederick Vogel +/ ‘:::
i 72
-
N b
¥V ...":,
. h!tt ﬂf Nﬂﬁ: ﬁnﬂt oS, Dn m 2°th dﬂy oéewnbe
: of poix Nincteen Hundred and EAERLY-three

beforé me, the subscriber, permna.ﬂyl gppeared
Frederick Vogel

ez me personally known and knoum 1o me o_be the same person described in and who
executed the within Instrument, and he \ acknowledged to me that he ex-
ecuted the zame. P, ,4; -y ?

R I A R T /2 B,

- Notary Public
County of .-/-;-Jr".{;.
State of /5 sty
Commission Exp:.resm Peiimrtamsed-Fiil o vz

&g Comtmzum apues Juw. £, 1207

ST ALBIECO
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EXHIBIT C ANNEXED TO VERIFIED PETITION (p R-41)

1013 OF taxr ceorce
ZONTRG BOARD OF AFPEALS

coe st - - . Cas Ro:

Date Rec'd:

To the Zoning Bodrd of Appeals:

4.

StatenQnt uk Ounership snd Inlarcst
DONALD E. STONE and K
1. The Applicant(s)_J. XATHRYN STONE " (i) (are) the

cwner(4) of property situatakur easterly & westerly of NY Route 9K,

in the hamlet of Diamond Point, Town of Lake George .

i. The Applicant's appeal cdnceims the property owned by them and known

as the Stepping Stones Resort,

and located at Diamond Point, New York

Section S5 Block ! Lot §.2%2
Sectiom 51 Block 1 Lot _ 7 Warten County Tax Map Re. 6.

Request:

Applicants propose to convert the existing Stepping Stones Resort

from its present transient resort nse to a second home sezsonal

condominium development including one yasar-round house and fourteen

seasonal cottages, No new construction is contemplated, and

occupancy of existing cottages will be limited to the period from

approximately May lst until approximately October 30th of each year.

No subdivision of land will take place; no new lot lines will be

dravn, and pursvant to Section 5.70 of the Town of Liake George

Zoning Ordinance, such conversions Yeguire site plan Teview.

Applicante request an interpretation of the Town of Lake George
2oning Ordinance to the effect that no area variance would be

requifed for such conversion, since no subdivision of land shall
take place, ‘and no new lots wi created. The second parcel of

property located on the westerly side of Lake Shore Drive
{Section 5 Block 1 Lot 5.292) containing 1.66 acres, will be

included in the project. A
SimruﬂMﬁ

Telephone Ho: (518) 668-5532 s -
6“ F/
P.D, Box

Mailing Address -
Diamond Point, N.Y. 12824

EXHIBIT “C #



Town of Lake George -
TOWN OFFICES
LAKE GEORGE, N.Y. 12845

EXHIBIT D ANNEXED TO VERIFIED PETITION (pp R-42 to R-43)

November 9, 1988

Mr. & Mrs. Donald Stone
P.0O. Box 52
Diamond Point, New York . 12824

RE: INTERPRETATION #2-B8 - CONVERSIONS
Dear Mr. & Mrs. Stone:

The Zoning Board of Appeals for the Town of Lake
George, at their meeting held on November 3, 1988
determined that an Arez Variance is required to convert
the existing motel known as Stepping Stomes Resort, into
a condominium development, as the Applicant is upable to
meet the 20,000 sq.ft. per unit, as required.

If you have any questions concerning the above
decision, please do not hesitate to contact this office.

Sinceriiz;,/
CF/f Cliff Frasier

Planning & Zoning

ce: Zoning Hoard Enforcement Officer

Town Board
Town Clerk
Attorney Walter O. Rehm, III
file #2-88

- - —— - - P 'Y A e R-42



STATE OF NEW YORK
SUPREME COURT COURTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,

-against- AFFIDAVIT OF SERVICE
GEORGE McGOWAN, JAMES MATHIS, RJI No.
DANIEL STRAIN, JOSEPH DeSANTIS, INDEX No.
and DAVID ROBINSON, Constituting ‘
the Town of Lake George ZOnlng JUDGE ASSIGNED:

Board of Appeals,

Respondents.

STATE OF NEW YORK )
COUNTY OF WARRER ) s8s.:

John J. Ray, being duly sworn, says: that I am not a party
to this action, am over 18 years of age and reside in the Town of
Queensbury, New York. That on December 8, 1988, I served a true
copy of the annexed Notice of Petition and Verified Petition by
delivering the same personally to the persons and at the addresses
indicated below:

1. George McGowan,
Chairman of Town of Lake George
Zoning Board of Appeals
175 Ottawa Street
Lake George, New York 12845

2. Rita Dorman,
Town Clerk, Town of Lake George
Lake George Town Hall
0ld Post Road
Lake George, New York 12845

Sworn to before me this
8th day of December, 1988.

'f;ZEZ;;Jthﬁzf:Ei;lqh———-

Notary Public

BARBARA Z sM
Rotary Public . suh:JEvaut

WIS}IIB - G mty - 24526597 . R- 4 3




CERTIFICATION (p R-44)

CERTIFICATION

I, Walter O. Rehm, III, am an attorney admitted to
practice before the courts of this State, and the attorney of
record for the Petitioners-Appellants in this matter, and I
certify that the contents of this Record on Appeal have been
compared by me with the oriéinals and found to be true and

complete copies thereof.

Dated: May 16, 1989

Walter 0. Rehm, III

R-44



8928 77177

To Be Argued By: John J. Ray

Time Requested: 10 minutes
STATE OF NEW YORK SUPREME COURT

APPELLATE DIVISION THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,
Petitioners-~Appellants,
For a Judgment Pursuant to Article 78 of the CPLR,
-against-
GEORGE McGOWAN, JAMES MATHIS,
DANTIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning
Board of 2Appeals,

Respondents-Respondents.

PETITIONERS-APPELLANTS' BRIEF

WALTER ©O. REHM, III

Attorney for Petitioners-
Appellants

175 Ottawa Street

Lake George, New York 12845

Tel: (518) 668-5412
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PRELIMINARY STATEMENT

,Petitiohers-Appellants, Donald E. Stone and I. Kathryn
Stone, as owners of premises known as the "Stepping Stones
Resort," appeal from an Order of the Hon. John G. Dier,
.J.S.C., dated January 9, 1989, which denied the relief sought
in an Article 78 proceeding brought by Petitioners-Appellants
and dismissed the Petition in its entirety.

In the proceeding below, Petitioners sought a ruling by
the court declaring as error the détermination by Respondent,
: Lﬁke George 2Zoning Board of Appeals, that the change of
ownership of the "Stepping Stones Resort" as proposed by
Petitioners required an area variance. Petitioners had argued
that the change in ownership from single form of ownership to
proposed condominium form of ownership was not within the
jurisdiction of the Town of Lake George under its zoning
ordinance and, accordingly, no variance approval was reguired
for this change in ownership. Without any stated rationale or
written decision, the lower court ruled from the bench in
favor of Respondents and granted an Order denying the relief
requested in the Petition and dismissing the Petition in its

entirety. Petitioners-Appellants appeal from that Order.



QUESTION PRESENTED

'Was it error for the lower court to uphold the decision
of the Zoning Board of Appeals which required an area variance
for the change of ownership proposed by Petitioners-

Appellants?

STATEMENT OF FACTS

Petitioners-Appellants, Donald E. Stone and I. Kathryn
Stone, are the owners of the real property known as the
"Stepping Stones Resort" comprised of 3.76 acres and 200 feet
of frontage on Lake George improved by fourteen seasonal
one-family cottages and one year-round house occupied by the
Stones (R-27). The entire parcel is located in an area
designated as residential/commercial high density on the Town
of Lake George zoning map (R-29f. By application to the Zoning
Board of Appeal dated September 14, 1988, the Stones requested
an interpretation of the Town of Lake George Zoning Ordinance
to the effect that no area variance would be required for the
conversion of their property from the existing form of owner-
ship to that of condominium form of ownership (R-41). Such
change of ownership was to entail no subdivision of land and
-no new lot lines were to be dfawn (R-29). Under this proposed

change of ownership, the fourteen cottages would still be



limited to seasonal use (R~29).

By interpretation #2-88, dated November 3, 1988,
Resﬁbndent, Lake George Zoning Board of Appeals, determined
that an area variance was required to convert the existing
"Stepping Stones Resort" into a condominium development
{R~42).

On December 8, 1988, a Notice of Petition and Petition
were served on George McGowan as Chairman of the Town of Lake
George Zoning Board of Appeals and on Rita Dorman as Lake
George Town Clerk (R-43). By commencing thié Article 78
proceeding, the Stones sought review of the interpretation of
the Zoning Board of Appeals and a judicial declaration that

said interpretation was made in error.

DECISION OF THE LOWER COURT

Upon consideration of the Notice of Petition, Verified
Petition, and the Verified Answer and Objections in Points of
Law, and after hearing Walter O. Rehm, III, attorney for
Petitioners in support of the Petition and Mark J. Schachner,
in opposition to the Petition, the Hon. John G.IDier, J.S.C.,
denied the relief requested in the Petition and dismissed the

Petition without written decision.



ARGUMENT

POINT I

ZONING ORDINANCES ARE PROPERLY CONCERNED WITH USE
OF PROPERTY AND NOT FORM OF OWNERSHIP
Recent New York case law makes it clear that zoning
ordinances can properly regulate the use of property but
cannot discriminate against particular forms of ownership. In

North Fork Motel, Inc. v. Charles Grigonis, Jr., et al., 46

NYs2d 414, aff'd 93 aD2d 883 (2nd Dept. 1983), the Appellate
Division Second Department considered this issue and stated:

"Zoning ordinances cannot be employed by

a municipality to exclude condominiums or
discriminate against the condominium form

of ownership, for it is use rather than

form of ownership that is the proper concern
and focus of zoning and planning regulations.”
(citations omitted) North Foxrk Motel, Inc. V.
Charles Grigonis Jr., et al., 93AD2d at 883.

This concept was emphasized by the Court of Appeals when
it considered the issue of the empowerment of a city to
mandate the manner in which property may be owned or held in

FGL & L Property Corp. v. City of Rye, et al., 108 AD2d B14,

aff'd, 66 NvY2d 111 (1985). The court therein found numerous
cases in New York State and elsewhere which supported the
fundamental rule that zoning ordinances deal with land use and
not with the person who owns or occupies it. The court went

on to state that "Most of the out-of-state cases hold, as did



the North Fork Motel case, that a zoning ordinance cannot be

used to exclude a condominium." FGL & L Property Corp. V.

City-of Rye, et al., 66 NYzd at 116.

In view of the above, it was error for the lower court to
uphold the decision of the Zoning Board of Appeals which
required an area variance for the change in ownership proposed

by Petitioners-Appellants.
POINT II

THE CHANGE PROPOSED BY PETITIONERS-APPELLANTS CONSTITUTED
ONLY A CHANGE IN OWNERSHIP FORM AND NOT A CHANGE IN USE S0 AS
TO REQUIRE AN AREA VARIANCE.

Petitioners-Appellants proposal before the Zoning Board
of Appeals was simply to change the form of éwnership of the
fourteen cottages and the year-round residence from its
existing form (fully owned by Petitioners-Appellantsi to the
condominium form. No changes of use were proposed. Aftér the
proposed change in ownership form, the use of the cottages
would remain limited to housing individuals and families
during their seasonal visits to the Lake George area, a use
that is identical to the use prior to any change. The
physical.plant would remain unchanged, the activities of the
individuals and families would be identical to fhose occurring

before the change of ownership, and no new use would take



place. The only discernible difference would be the label
used to refer to these visitors. Referring to a visitor as an
"owner" as opposed to a "tenant" refers only to the form of
ownership and not to any change in use.

In the court below, Réspondents argued that the proposed
change in ownership form indicates a change in use from
tourist accommodations to s;ngle family residences. This
terminology, however, again relates only to ownership and does
not indicate-any change to which the property will actually be
subjected. The label given to the visitérs may change, but
the actual use to which the property will be put remains
identical to the use prior to the change in ownership.

As this proposed change in ownership entails no change in
use, the Zoning Board of Appeals was incorrect in asserting
the need for an area variance and the court below erred in

failing to declare this assertion as error.
POINT III

THE LOWER COURT ERRED IN FAILING TO DELCARE AS ERROR THE
INTERPRETATION OF THE ZONING BOARD OF APPEALS THAT AN AREA
VARIANCE WAS REQUIRED FOR THE CHANGE IN OWNERSHIP FORM
PROPOSED BY PETITIONERS—APPELLANTS.

The finding by the Zoning Board of Appeals that the

proposal by the Petitioners-Appellants constituted a change in



use was without basis and should have been declared as
incorrect by the lower court. Unlike the case of Catham

Realty Corp. v. Town of Southampton, et al., 97 AD2d 531,

aff'd, 62 Ny2d 831 (1983), wherein the Southampton Zoning
Ordinance specifically restricted residential uses in the
district in question and by amendment addressed éo-operatives
as a type of.use, The Lake’George ordinance is silent as to
any definition of co-operatives or condominiums which would
indiéate that their establishment constitutes a change of use.
In the Absence of such a definition, there exists no
justification for regarding the change of ownership as a
change of use so as to give use to a need for an area
variance.

Tt is respectfully submitted that in the absence of any
indication of a change in use, the Zoning Board of Appeals was
mistaken in requiring an area variance and the lower court

erred in failing to declare this interpretation as error.

CONCLUSION

The Supreme Court abused it discretion in denying the
petition of Petitioners-Appellants seeking an Order declaring
as error the determination by the Lake George Zoning Board of

Appeals that the change of ownership of the "Stepping Stones



Resort" as proposed regquired an area variance, thus the Order
denying the Petition should be reversed.
Dated: June 7, 1989 Respectfully submitted,

WALTER O. REHM, III

Attorney for Petitioners-
Appellants

175 Ottawa Street

Lake George, New York 12845

Tel: (518) 668~5412
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STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,
Petitioners—Appellants,
For a Judgment Pursuant to Article 78 of the CPLR,
-against-

GEORGE McGOWAN, JAMES MATHIS, APPEAL NO. 58926
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning
Board of Appeals,
Respondent-Respondent.

APPENDIX TO
BRIEF OF
RESPONDENT-RESPONDENT

Miller, Mannix & Pratt, P.C.
Attorneys for Respondents
One Broad Street Plaza

P.0O. Box 765

Glens Falls, New York 12801
Tel. (518) 793-6611

July 7, 1989



JOHN J. BAY

WALTER O. REHM, 111

ATTORNEY AT LAW
178 OTTAWA STREET
LAEE GEQORGE, NEW YORK 12845

518-568-0412
518-668-8410

September 14, 1988

Town of Lake George
zoning and Planning Administrator
0ld Post Road

‘ L,ake George, New York 12845

Attention:——CGlifford Frasier
Re: Stepping Stones Condominium Conversion

Dear Cliff:

you will find enclosed herewith an application submitted in.
behalf of Mr. and Mrs. Donald Stone of the Stepping Stones Resort
in Diamond Point for an interpretation by the Zoning Board of
Appeals of the applicable provisions of the Town of Lake George
zoning Ordinance with respect to the proposed conversion of the
Stepping Stones property from its existing use to a second home
seasonal condominium.

As I have mentioned in the enclosed application, I must
reiterate to you that no subdivision of land will take place, and
thus, it is the Stones' position that no variance is required for
this project.

_ It is also my understanding that the Zoning Board of Appeals
is next scheduled to meet on the evening of October 6th, As I
mentioned to you during our last weekend, I will be away on
vacation from September 29th until October 12th. Since no other
matters are presently scheduled for the current Zoning Board of
Appeals Meeting, it would be extremely helpful if the Board would
pe willing to reschedule a meeting on this matter to a date either
prior to September 29th or on or after October 1l2th.

R 045



"y,

September 14, 1988

Cclifford Frasier iibtp |5J3§{ﬁLL

I realize that the request to reschedule the meeting is
somewhat unusual, and I certainly would not want to inconvenience
any member of the Board or any other applicant should further
business be placed on the October agenda. I will be in Florida,
and if necessary, I will fly back on the 6th for that meeting.

It would be most helpful if you could advise me of the
Board's decision relative to schedule as soon as possible, so that
any necessary travel plans may be made. ‘

Ve truly your

wWalter Q. Rehm III

WOR/ cmg
Enc.
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TOWN of Laxz GEORCE
ZONING BOARD OF APPEALS

Caas No:

Date Nee'dl_?é/;&

To tha Zoning Bodrd of Appeslat

A, Statemant uk Ovnership and Inteust
DONALD E. STONE and

1, The Apblicest(e)_I,  KATHRYN STONE {20} {are) the
ovner{d) of property situstekdX easterly & westerly of NY Route 9N,

in the hamlet of Diamond Point, Town of Lake George

2. The Applicent’s appeal cdnceins the property owned by them and known
as the Stepping Stones Resort,

aad locaced at Diamond Point, Neu York

Section 51 Block 1 Lot 5.292
Section 51 _Biock 1 Lot 7 Warren County Tax Map No. 6.

B. Requeat:
Applicants propose to convert the existing Stepping Stones Resort

from its present transient resort use to a second home seasonal

condominiun development including one year-round house and fourteen

seasonal cottages. No new construction is contemplated, and

occupancy of existing cottages will be limited to the period from

approximately May Ist until approximately October 30th of each year.

. ,
No subdivicion of land will take place; no new lot lines will be

drawn, and pursuafat to Section 5.70 of the Town of Lake George

Zoning Ordinance, such conversicng require site plan review,

Applicants request an interpretation of the Town of Lake George
Zoning Ordinance to the effect that no area varjance would be
reﬁuired for such conv‘m“f_hf%iﬂ%wb%mmumu
& placé; and no new lots w e create The second parcel of
operty located on the westerly side of Lake Shore Drjive
iSectIon SIBlock 1 Lot 5.292) containing 1.66 acres, will be

included in the project.
sumureM

(518) 668-5532
Telephons No: j ﬁz?ﬂ'ﬂ[mq -rff LNng.

P.D. Box 5
Maiiing Address

Diamond Peoint, H.Y. 12824

it A
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TOWN CENTER, OLD POST ROAD, LAKE GEORGE, NEW YORK, WITH CHAIRMAN GEORGE .
MC GOWAN, PRESIDING.

MEMBERS PRESENT: GEORGE MC GOWAN, CHAIRMAN
JOSEPH DE SANTIS
JRMES MATHIS
DAVID ROBINSOM
DANIEL J. STRAIN

MEMBERS ABSENT: NCMHE

ALSO PRESENT: FRAN HEINRICH, CLER® OF PLANNING & ZONING OFFICE
PAMELA MARTIN, SECRETARY PLANNING & JONING BOARDS
ERNEST IPPISCH
ANTON IPPISCH
DCHALD STONE
KATHRYN STOHE

Roll call was taken at 7:34 p. m.

Joseph DeSantis made a motlon to accept the Zoning Board of Appeals
mtes frem the September 1, 1988 Mesting and James Mathis seconded the
m.

’l l:btlon was carried.

The September ), 1988 Zoning Board of Appeals Meetlng Minutes were
accepted.,

.

AREA VARIANCE APPLICATION V26-B8 - SUBMITTED BY ALPINE VILLAGE
TC ADD THREE (3} MOTEL UNITS TO THE REAR OF MAIN LOOGE
IF APPLICATION 1S COMPLETE, SCHEDULE PUBLIC HEARING- 10/20/88, 7:00 P. M.

James Mathis read the application which mey be found in the Planning and
Zoning Office. A letter is also attached.

David Robinson made a motion to accept the applicatilin and schedule the
matter for public hearing and Joseph DeSantls seconded the motlion.

Motion was carried.

The spplication was accepted and the retter was scheduled for public
hearing on October 20, 1988 at 7:00 p. m,

INTERPRETATION §2-68 - SUBMITTED BY DOWALD & KATHRYR STONE, DBA
STEPPING STONES RESORTS - APPLICANT REQUEST INTERPRETATION CF
ZCHINGS CRDINANCE ARTICLE 4, SECTION 5.70 - CONVERSIONS
AQCEPT APPLICATION & SCHEDULE PUBLIC HEARING FUR 10/20/88 AT 7:00 P. M.

" Joseph DeSantis read the application which may be found ln the Planning
and Zoning Office.

James Mathis wade a motlon to accept the application and schedule the
matter for public hearing and David Robinson seconded the motion,

I motion was carried.

The application was accepted and the matter was scheduled for public
hearing cn Cctober 20, 1988 at 7:00 p. =.

I R 048




WALTER O. REHM, 111
ATTOBRNEY AT LAW
178 OTTAWA STEEET
LAKE GEORQOE, NEW YORK 12845

B5iB-668-6412
B18-668-5413

JOHN J. RAY

September 16, 1988

Town of Lake George
01d Post Road
Lake George, New York 12845

ATTN: Clifford Fraiser
zoning Administrator

Dear Cliff:

Pursuant to ydﬁr telephone call of this morning, I have
enclosed my check for $25 representing the filing fee for the
interpretation request submitted on behalf of Donald and Kathy
Stone. '

In addition, it is my understanding that the Zoning Board of
Appeals will hold a public hearing, on this matter which is
scheduled for 7:30 P.M. on the evening of October 20.

Please call me if you should require anything further.

Very truly youés.

Walter O. Rehm, III
WOR/bzs

Enc -
cc: Mr. and Mrs. Donald Stone
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. Town of Lake George
TOWN OFFICES
LAKE GEORGE, N.Y, 12845

NOTICE OF PUBLIC BEARINGS

PLEASE TAKE NOTICE, that pursuant to the Zoning Ordinance
" for the Town of Lake George, the Zoning Board of Appeals will
conduct Public Hearings on October 20, 1988 commencing at 7:00
p.m., at the Town Center, Old Post Road, Lake George, New York
to consider the following Applications:

AREA VARIANCE APPLICATION V26-88 - submitted by Ernest &
Anton Ippisch dba Alpine Village to add three (3) motel units
to the rear of main lodge (proposed units have previously been
constructed). Applicant proposes to remove four (4) units from
the guest house to comply with the zoning requirements,

Said property is located on the east side of Route 9N
{corner of Rt. 9N & Morris Lane), in the Town of Lake George,
being Section 29, Block 1, Lot §, Tax Map No. 6 County of Warren,

C INTERPRETATION #2-88 > submitted by Donald & Kathryn Stone
dba Stepping Stones Resort, applicant request interpretation
of the Town of Lake George Zoning Ordinance - Article V, Sectiocn
5,70 - Conversions. Applicant proposes to convert the existing
Stepping Stones Resort from its present transient resort use
to a second home seasonal condominium development including one
year-round house and fourteen (14) seasonal cottages. No new
construction is contemplated.

Said property is located on the easterly & westerly sides
of Route SN, in the hamlet of Diamond Point, Town of Lake George,
being Section 51, Block 1, Lots 5.292 & 7, Tax Map No. 6 County

of Warren.

AREA VARIANCE APPLICATION V27-88 - submitted by John &
Suzanne Lustyik to construct a 24'X24' garage located in the
" front yard, without meeting the rear yard requirement.

Said property is located on the South side of Flat Rock
Roads, approximately 2800 feet north of the intersection of

Stone Schoolhouse and Flat Rock Roads, in the Town of Lake George,
being Section 39, Block 1, Lot 29, Tax Map No. 6 County of Warren.

BY ORDER OF THE ZONING BOARD OF APPEALS, TOWN OF LAKE GEORGE.

GEORGE McGOWAN,
CHAIRMAN. R 050
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Uonald E. & Kathryn Stone
P.0. Box 52
Diamond Point, New York 12824

¥alter O. Rehm, III

Attorney At Law

175 Ottawa Streat

Leke George, New York 12845

bt

Lvake Ucorge FArK LOMM1ISS1Lon
P.O. Box T49

Lzke:Goorger, NY 12845
ALt:Mr. Karl Parker

N.Y.8. Health Dept.

21 Bay Street, foger Bullding
¢Gleny Fallsm, H.Y. 12801

Att: Mr. Brian Fear

¥arren County Planning Board
¥arren County Municipal Center
Lake George, New York 12845

Adirondack Park Agency
Box 99

RayBrook, N.Y. 12977
Att: Mr. James lotaling

Lake George Association

Fort George Road, P.0. Box 408
Lake George, New York 12848%
Att: Monp Sieger, Secretary

Dept. of Environmental Cons.
Fudson Street Ext. Box 220
Warrensburg, N.¥Y. 12885
Att: Mr. Bill Murman

¥arren County Dept. of Public
¥orks

¥arrensburg, R.Y. 12885

Att: Nr. Fred Austin

N.Y.S. Dept. of Transportation
260 Main Street

Farrensburg, N.Y. 12885

Att: Mr. Herb Steffens

Lake George Fire Department

Cttawa Street
Lake George, New York 12845

- Att: Mr. Rob Hickey

Glens Falls Independent Living
Center - Quaker Bay Center -
P.0. Box 453

Glens Falls, New York 12801
Att: Mr. Harvey Raymond
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where I am from - South Jersey, Atlantic City. You should see the
traffic because of the casinos down there. The people at work going back

Nand forth from Atlantic City. And that is what is going to happen here,

There is no way of making 9N wider, I am locking down the line. I won't
be around but my grandchildren will be coming up here,”

There was no further public comment.

The public hearing was closed at 7:33 p. m,

¢ INTERPRETATION 2-88 - SUBMITTED BY DONALD & KATHRLN STONE
DBA STEPPING STONES RESORTS — APPLICANT REQUEST INTERPRETATICN OF
ZONING ORDINANCE ~ ARTICLE V, SECTICN 5.70 - CONVERSICNS

Walter Retm, IJE, Esg., said, "I represent the Stones who own the
Stepping Stones property in Diamond Point. I think probably most of you
are femiliar with it. This s a survey map of the property that was
recently done. And what there are, is there are 15 cottages, even though
they are numbered 15, you notice that 1) is missing for some reason, and
a house, How, this i3 in an RCH Zooe I believe, where the minimum lot
gize iz 20,000 square feet. And if you were to take a total of 15 units,
if you include the house, and multiply it by 20,000 sq. ft., obwiously
there is not a sufficient amount of lamd to subdivide this property. The
proposal that the Stones have is to create a second home, condoninium
development on this property.-—And.each-cne.of-the.units, including the . .
house, with the units within the condaninium, and you know a condaminium
is not a thing, it's a form of ownership. And under the condominium form
of owmership, there is no subdivision of Jand, No lot lines change, Mo
new lot lines are created or anything like that, But, if one of you or I
or someone from the general public were to purchase one of these
condominium units, what they would purchase, if it happened to be #2,
would be the Interior of this building, not the building itself, just the
iptericr. This is the same as Cannon Point. 3nd also an undivided
interest in the balance of the property, And as I said, there would be
no subdivision of lamd,

1f you Jock down in the lower corner of the nap,"irm will gee that
there iz an additional 1.66 acres cn the other side of the road which is
included in this, The total acreage Don is about 1.7 acres total?"

Donald Stone said, "Just short of 4 acres.®

Attorney Rehm said, "So, a little less than 4 acres, How, the proposal
here is to ntilize the main house as a year-round residence, but to
reatrict the rest of these cottages for use cnly on a seasonal basis.
They are units in the suemer now, rented on a seasonal basis to people
that stay a week, 2 weeks, J weeks, or whatever they stay. And the only
change that is proposed js to allow individuals to own these and to
occupy them during the good weather. So, the proposal would be to sell
them off. But, to generally continue either owner cccupancy or the owner
of a particular cottage through the Stones could rent the cottage just as
the Stones are renting it now, or the cwner of a particular cottage could
rent the cottage themselves. Since the condominium would own all of the
buildings, there would be no individualism as far as colors of buildings
are concernad or as far as landscaping or any of that type of thing.
Everything would be raintained, exterjors, by the condominium,

How, the question is, what sort of approval is required for this.
And I have dons thesa in dlfferent commanities and I have done them all
ports of different ways. Sometimes I have felt that the path of least
resistance was to apply for a variance because if you have 15 units, it
ig very natural for a Board to say, well the minimwm lot size then 1s
20,000 square feet., Multiply 15 by 20,000 amd you don't have enough
gquare feet 5o you can't do it unless you get a variance. I have said in
other cases that because of a chain of Supreme Court cases that are now
at the Court of Appeals, no variance is required for this sort of thing,
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And I have discussed this with Cliff, and Cliff, in doing his duties
properly, as far as he is concerned, a variance is required, vhich is why
we are here tonight.

If this project goes, and you leck at this property as you drive by,
it 18 not going to chamge, It is going to be exactly the same as it is.
If you look at the tax map, it is not going to change. It will
approximately the same as it is. No new building is required. There is
no proposal to take any buildings down. There is simply a change that
these will be occupied as in the past, but the difference is that
individuals will own.

The law is, and I know that this Board has counsel, the Town has
counsel, and I know that you haven't seen these cases, and I wouldn't
think that you would at this polnt, and that you will want to discuss
this with counsel, But, the law is this... A town acypires the
authority to zone property under the Tvwn Law, Sectlon 261. And that's
the section of the Town Law that says a town can enact the zoning
ordinance and iE that section of the Town Law did not exist, the Town
would have absolutely no power to zone because that's a power that the
State haa, And the State has delegated that to the Town under the Town
Law of the Cities under Cities Laws and to the Village under the Village
Iaw. And the court cases say that the Town Law is not delegated to
Towns, the authority to control the method of cwmership of property.
and the corallary of that is that the Town Law, the Legislature vhen they
enacted the Town Law, delegated to Towns the authority to requlate the
use of property. So, if this property is used as a residential purpose
or {f you wanted to change this use in a way that was contrary to the
zoning ordinance, there is no guestion that the variance would be
required. And—if-thiswas a Comercial Zone, which it'is not, its a
Residentia) Comrercial, but if this was a Cammercial Zone, and we wanted
to do this so we would change the use from, at least for argument
purposes, a Commercial use to a Residential use, a variance would be
required if this was strictly a Commercial Zone. If this wvas strictly a
Residentlal Zooe, and these were little cottages that people owned and
scebody wanted to buy them all up, and run a resort, then again a
variance would be required. But, to change the method of use fram
individual ownership to condominiam cwnership, is not a zoning issuve,
And the cases, as far as I can see, are very clear on that.

and so we are here tonight to ask this Board tS interpret the Lake
George Zoning Ordinance to the effect that no variance is required for &
conversion of a resort.such as this to a second home, single family,
condominium ownership. And that is the task before you. How, 1 know
that you look at me and you say what the heck is that guy talking about.
What is he trying to put across on us now. But, that does seem to be the
law as I read it, And it is one of the few times in 1life that it is a
little bit clear. Let me see if I can tell you about a couple of cases,

The first case happened in Long Island in Scuthhold. In Southhold,
they had a motel ard these people wanted to convert the hotel into some
xind of a condominium, And the local Zoning Avthority told them that
they couldn’t do it. And 50 an action was commenced against the Town of
Scuthhold and the Supreme Court, in this district on Long 1sland, or
perhaps it was the Dlstrict Court I don't know which, one of the courts
held that that was an invalid exercise of the power of the community
because all they were doing is changing the form of ownership. And cne
other thing that you should realize... As far as lot size, these are
legal today. And if you can follow the reasoning, they are prior non-
conforming. #How, you could not build these today on separate lots on
this property. There {3 no question about that, But, as they exist
today, they are perfectly legal, This is a perfectly legal operation.
And 80, what that case said i{s, that as long as you don't change the usa
in a vay that violates the ordinance, then you can do this without a
varlance. T am the first one to realize that this is robt what the Toun
Board had in mind when they enacted the Zoning Ordinance. Because if yoa
look at the definition of subdivision in the Zoning Ordinance, it says
any division of land and s0 on and so on, including cordominiums, cocper-
atives and every other darn thing, It says that. What I am saying to
you is, that that is {llegal, That provision of the Zoning Ordinance is
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illegal. And that {s what the courts have said. 1n October 1985, the
of Appeals in Hew York decided a case called FGL & L Property Corp.
vs. the City of Rye. Ard it's the me jor case oo this subject. in the

Also, ‘Zoning Ordinances cannot be employed by & manicipality to exclude
condominiums or discriminate against the condaminium form of gwmership,
for it is the use rather than the form of ownership that fa the proper
concern and focus of zoning and plannirg regulations.’ And § am not
going to bore you with this part of it anymore. That is, as far as 1 am
concerned, the law.

From the local planning point of view, I can say to you that I think
that the use of this property, froma planning point of view, as
proposed, would probably be 2 heck of a iot better than the weekly
o turnover of people in and people ocut. This happens to be one of those
resorts that cperates at 1008, or very close to 1008 capacity. There is
a provigion in the zoning ordinance that also says and which 1 am mot
asking you to weke a decision on tonight, it says if you convert from
this type of cwnership to single family condoninium type ownership, then
the matter is subject to site plan review and ClLIff knows what that
pusber is. It 1s in the ordinance.”

Cliff Frasier said, =5,70C."

Attorney Rehm said, "Sas that is in the ordinance. 1 am not asking you
to mke a decision on that tonight. But, the fact of the matter is, it's
yery likely that Af the Town lacks jurisdiction, lacks authority over
thig, at this level, the variance level, it my-very_\ell,be__;ha_g_it
lacks authority at that level, But, I have been in this business 1ong
encugh to know that there are certain legitimate concerns a3 far as
planning and comminity developxment. And 1 think that the Stones are
willing to test the waters as far as site plan review is concerned and
dlscuss this thing with the Planning Board and solicit recommendations
and so on with the Planning Board, and a3 long as the planning Board la
willing to treat us fairly reasonably, we are willlng to not raise that
{ssuve at this point. But, we do feel that no variance i required and
ask for you to make that determipation. I caa submit some of these cases
toyouortoywrmsel if you want. 1 can do whatever and answer any
questions you might have.® ..

Chairman McGowan said, “Mr. gehm, I would appreciate it, our attorney is
Mark Schachner, if you would make available to him your argurents Decause
we will be consulting him on the scope of our jurisdiction.”

pavid Robinson asked, "y the examples, were they commnitles that are
like lake George and are resort comunities?®

attorney Rehm said, “Yes. one is in Southhold in Long Island which I
believe is on the ocean. One is WesthamptoQ... Iguﬁsnyeisalsocn
the ocean, on Long Island Sound, Mtlthinknyeisacity. They are ot
exactly like Lake Georges pat the fact of the matter is, it doesn't make
any difference.”

pavid Robinson said, *I pnderstand, But, I am just thinking of the rest
of the commnity as a whole, as a resort commnity, as to what this my

start of begin.”

Attorney Rehm said, »mnis ls not new to Lake George. it is really a
basic question. Is it or is it not something that the Town can regulate?
Towms were born with no authority at all. They had no rights to do
anything, And then the State provided Towns with certain powers. If you
havethepcmar,ywhaveu:epwer. And we have to deal with that. If

don't, you don't., A if you don't, you chouldn't try to exercise
it. And I think you have enough problems doing your 4cb as it is, oot
trying to overstep your bourds. I am surprised frankly. that the law is
ag clear as it does seen. It makes sonse to me as a lawyer Wt I see
these. My interest is different than yours obviously. And yours is
different than the planning Board's.”
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James Mathis said, "The concern 1 have Walter ja that from your argument ,
what you are saying is that most of these motels, resorta along the lake,
without any problem, would have the right to do what you are propasing
for Stepping Stones, without any variance, because it would be grand-
fathered. The intent of our Zoning lav was to try to regulate the smoon
of people that are going to 1ive in that space. And yet, because motels
were built probably before the Zoning Law was established and. put living
units in smller spaces than what we are allowing right now, we are going
tol-nveeverymtelmrﬂndacidalemnts to get out of the motel
osiness and cleaning roans, to come in and want to sell the hotels and
make them condanlpiums and we are going to be helpless to stop this. And
1 don't want to sit here and be part of a helpless group o stop
something like this. 1 think it is contrary to the purpose amnd the long~
term design that was written into this zoning Law to make the environs
arcund lake George & condaminium agent for pecple from who knows vhere.
mﬂpartofmeargmmtyouhaveismtuxezmhqmdlctatesmmt
ownership. And 1 agree with you. it is pretty clear. put, part of the
argument they are making with the Stepping Stones, js that the
condeminioms will be a §-moath condaminium, that the pecple will only osm
it for 6 months of the year and they will not use §t in the wintertime.
Now, I have a hard time believing that that will happen.®

Attorney Rehm said, "There's no problem with that Jim. That phase of it
is absolutely na problem.® )

James Mathis said, "You think you could tell people that spent
$100,000.00 on these things that they can't come up in the winter?"

Attorney Rehm said, »absolutely. That's the nice thing about condeminin
owmership. You can control all of those things. Flrst of 211, there id
po water. It 1s not winterized."”

James Mathis said, vaut, they can be.”

Attorney Rehm said, »qhe certificates of occupancy that be is going to
{ssve are going to be limited to 6 months. The condominium declaration
ard bylaws and also the restrictions cn the property will 1imit it to 6
rponths, And I'm telling you that they don't have any choice. Bat, I'11
tell you something eise, It's not even & months because these things are
generally occupied, even as condaminiums, they are really only occupied
duringthesumeruhenumekidsare!reeardthmmwebkerﬂsmina
vhile or maybe for a wesk in the spripg or fail. But, if you lock at
these that have been done, that is what has happened. If you lock At
these that have been done, the preperties have been upgraded. There are
y less people if you look at the ones that have cccurred =0 far.
That is that argument. We could argue about this all night, but 1 can
ml;everygocdargmmts to the fact that this is much better for the
carmunity from lots of points of view. The tax base is horrendously good
for the commnity. It doesn't produce any kids for schocl, You get
pecple that have the ability to purchase these, financial ability and
otherwisea:ﬂsoywte:ﬂtogetagmupofpeoplethat will consune more

involved in same of the subdivisions, Dut with
pevple tuy a subdivision, a Jot with a house on 1t, and what they say is,
yell, this is no lorger big enough. We want to put a second story on
it.' That can't happen here, 5o, there ate really some advantages to
this, at least from my point of view, But, the other side of the coln is
a basic democracy type jssue, And that is, if you have the authority
then you can exercise it, as you ehould. 1f you don't have it, then it's
wrong to try to exercise it, It's just )ike, you know, any other area
government -~ it's wrong for thepoli.cetowll youovermthemyhune
tonight and say 'Get out of the car and spread eagle because I vant to
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care equally as much that the rights of the Stones, and me and you and
everybody else, whatever they are, are preserved, and that government
doesn't overstep its bounds because it just thinks that that is what the
mown Bosrd thought that they were doing vhen they did that. And yet I
understand your feeling, because one of the things that could happen is
just as you say - everybody up and dowm the road coudd do this. They
haven't in the past. It is not terribly feasible with a lot of the
properties because 2 jot of them are wotels, Those that haven't already
done it through gubdivisicn ox condominium, there are very few really
good pieces of property left to do this with. Sut, there is no question,
am Cliff knows it, that 1 am working on & second une, And I don't know
if he has teld you. and this is a very desirable economic plap a3 far as
cwners of property like this are concemned, because this area has
changed. And while this was the best use of this land when Bob Kahn
bullt it, the use of this iand, the best use of this land, is no longer
for this type of use. It just isn’t. And it is a heck of a Jot wore
yaluable to do that, todothlsconversim. ard if you can do that
without adversely impacting the comunity and adversely impacting the
environment. And If the planning Board does its job, as I am sure it
will, and impose conditions upon approval that mke sense and ensure that
this is a good project, maybe this is locking at the econcaic realities.
And we have seen areas of this countrys for example Old Orchard Beach and
ckher places where camunities have not locked at the econcmic realities
and the result has been more adverse. Bot, I will give Mark (Schachner,
Esg.) the stuff and I will answer any further questions.” _ .

The public hearing was opened at B:00 p- M-

Kathryn Stone said, "I would be very, very pleased if we could go in this
direction. And the use of it would be less not more. And we have always
run & top-grade operation with top-notch people that have come to our
resort and 1 certainly would not sell to anycne that I didn't feel would
take care of the property. 1 intend to live thare,"

{

Yulmar ‘Gia, "1 am from the Lake Georss association. I would like
to say that the Lake George Asscciation is strongly opposaﬂ to the
concept of conversions all of the way vp and down Bolton Road, We have
semalotofthaninsoltmmﬂwewill see a lot of them in Lake
Geotge. It is confusing. 1 know that the Zoning Ordinance does specify
criteria for condominiums. 1 really believe that if you look at 5.70lc),
{t say= that reonversions, when made, mist conform to the provisions
ofthis Ordinance.' They wrote the word ‘must’ in there., I was here,

working for the Town, when they did that. and the reason they did that
yas to make it stronger. All the way through the Zoning Ordipance you
hear the word ‘ghall.' They didn't Jaxw how to regulate it. Thelr
theory was to do it, If it is taken to court and averturned, fine. But .
have to have a pamile on it. Y™ can't just say that you don't have
any authority to regulate conversions, because you do. They need a
density variance requirement and that 1s what you should decide. If it

_intakentomurt.a:ﬂi.h ig overturned, fire. Then you will have to

change the ordinance. But, you must have a handle on it. The planning
poard will have & pardle on it but cnly as far as aesthetics, erosion.
storwater, stuff like that, They are mot going to have anything to do
with the densaity. 1 think that is very important. 1 think that Mr. Rehm
ig wrong in telling you that you have m authority here and making you
feel shaky on this. You have a good authority, a gocd standing here to
maka a decisjon oo this interpretatica. hat is what you are here for.
If it is wrong, it's wWroi. 1f it's right, it's right. But, you have
that authority. The Zoning Ordinance has 0o special relief granted in
square footage, etc, for condominiun. They did that for a [UIPOSE.
Their intentions was not to regulate ommership, It's to requlate
development even though the development ia there, there is a change.

WITH)
and it's a change that you will lose sight of if you don’t make the
declsion that a varlance ta required, Thank you.”
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There was no further public comment, The public hearing was closed at
8:05 p. m.

AREA VARIANCE APPLICATION V27-88 - SUBMITTED BY JOHN & SUZANNE LUSTYIK
TO CORSTRUCT A GARAGE 24' X 24' LOCATED IN THE FRONT YARD
APPLICATION WAS APFROVED BY WARREN QUUNTY PLANNING BOARD 10-12-88

Chairman McGowan read a letter from a peighbor, Theresa Herrog, stating
her support of the project. The letter may be found in the Planning and
Zoning Office, .

John Lustyik said, "Here is a sketch with the residents. This ia cur
residence here. And what I have presently back here is a swimming pool
with a landscaped area. And what we propose to do, rather than put a
garage right next to the residence here, we would bring the garage out
amd align it with... 1n cther words, the south end of the garage would be
Jin line with the north end of the building. And the reason that we want
lto do that is go that it does not crowd or interfere with the pool which
ig back here amd simply woving it out here, we have had the 4 Immediate
neighbors discuss this with us., And I think I have letters f£xom all 4 of
them. And they all agree that this would enhance the overall beauty of
the property, rather than stuff the thing back in here and interfere with
the existing pool area,"

Chainfan McGowan read the letters from Hancy Nichols, Joan Cregcente, and
Floyd Boyea, -all in support of the project. The letters may be found in
the Plamning and Zoning Offlce.

David Robinson said, "I was looking at the other hames in the nelghbor-
hood and I noticed that a lot of the houses had garages that were
connected with a long breezeway, I didn't know if you thought about
anything like that,®

Mr. lustyik said, "Well, I think that that would be the plan off In the
future, mybe in 3 or 4 years, My wife has discussed the possibility of
putting up a sun roam. And we could simply extend the, roof that you are
talking about over to the garage. That is not what we “fntend to do right
now, Buot, that counld be done in the future.®

Joseph beSantis said, "I don't think 1 have a handle on why you are not
going to connect it.”

Mr. Lustyik said, “Well, you would have to come up and loock at the
property. But, to put it adjacent to the house, it would crowd the pool
area, And I think it would do it in such a way that 1 don't think I'd
put the garage, I would not erect the garage if I had to put it In that
particular spot, I think that by moving it forward, you don't crowd that
pool area and also what 1 am thinking of is the beauty of the property.
If you look at the property from the front, and you would put a garage
back there, I think it would ruin the appearance of the property. That's
really the reason why we want to move it."

David Robinson said, "The entrance will be facing the house, then,."

Mr. Iustyik said, "The entrance would be facing the house. The only
other thing that I would like to mention is the residents about 2 houses
down from us, the James Stein reaidence, presently has a garage in the
same location, in other words, facing towards the driveway.®

Jameg Mathis said, "The main difference between your proposal and theirs,
because 1 looked at theirs after I drove past your house, is that they
did connect their house to their garzge vwith a breezeway, It's an
attached garage, which would put it in compliance. And it does not lock
bad., It is an attractive set—up, It im st & right angle to tha house.”

Chalrman HcGown sald, *2 vould advise you all to look {nto the past
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WALTER O. REny, 111

ATTORNEY AT LAW
178 OTTAWA STRERET
LAEE GEORGE, NEW YORK 12848

518-5658-8412
BlB-668-8410

JOHN 3. mAY October 26, 19388

Zoning Board of Appeals
Lake George Town Center
Lake George, New York 12845

Re: Donald E. and 1I. Kathryn Stone/Stepping Stones Resort

Gentlenmen:

Pursuant to your request, I have summarized our clients' legal
arguments relative to the conversion of the existing Stepping Stones
Resort property to a second home seasonal comdominium project. On
September 14th, an application was submitted to the Zoning Board of
Appeals on behalf of Mr. and Mrs. Stone for an interpretation of the
applicable provisioris of the Town of Lake George Zoning Ordinance to

On the evening of October 2nd, the matter was heard by the
Zoning Board of Appeals and during our oral Presentation, the
following points were made:

2. That the Stepping Stones property includes 3.76 plus or
minus acres of land located on both sides of Lake Shore Drive in the
Hamlet of Diamond Point. A 1.66 acre parcel included within the
above is located on the westerly side of Lake Shore Drive and is
substantially undeveloped. The second parcel containing 2.1 plus or

.minus acres with in excess of 200 feet of frontage on Lake George is

improved by 14 one family cottages, a year-round house occupied by
Mr. and Mrs. Stone and other improvements all of which are depicted
on the survey map heretofore submitted to the Board.

b. The proposal is to change the form of ownership of the 14
cottages and the year-round residence from its existing form (wholly
owned by the Stones) to the condominium form under which all of the
buildings with the exception of the Stones' year-round home will be
occupiable on only a seasonal basis from approximately May lst until
approximately October 30th of each yYear. No subdivision of land
will take place, no new lots will ba created, no new construction is
anticipated and, in fact, the property will physically remain as it
currently exists. The units will, of course, be offered to the gen-
eral public for sale, however, deed restrictions filed in the County
Clerk's Office and restrictions set forth in the offering plan filed
with the New York Attorney General's office will contain the season-
al occupancy limitations as set forth above.
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¢. It is my clients' position that the conversion of the
existing resort from its current form of ownership to the codominiunm
form of ownership does not require approval by the Town of Lake
George and more specifically does not require either a variance or
site plan review. This matter was originally discussed with Town of
Lake George Zoning Administrator Cliff Frasier who determined that
both a variance and site plan review would be required for the
conversion and it is for that reason that the request for interpre-
tation was made to the Zoning Board of Appeals. '

d. The power to enact and administer zoning ordinances was
granted by the Legislature to towns under Section 261 of the Town
f.aw. That statute provides, among other things, that "...the town
board is empowered_by.ordinance-to regulate and restrict the-heights
number of stories and size of buildings and other structures, the
percentage of lot that may be occupied, the size of yards, courts,
and other open spaces, the density of population, and the location
and use of buildings, structures and land for trade, industry, resi-
dence or other purposes..."”. That statute specifically does not
grant to towns the authority to regulate changes in the form of own-
ership as anticipated by the Stones in the conversion of their
resort to the second home condominium form of ownership. That is
particularly true since the proposed change will not result in a
change of use that would be otherwise prohibited by the Town of Lake
George Zoning Ordinance. That is to say, that the use of the pro-
perty both before and after the change of method of ownership as
proposed by the Stones will conform to the use provisions of the
Town of Lake George Zoning Ordinance for the zone in which the
property is located. : '

e. A relatively recent series of cases decided by Wew York
Courts support the argument set forth in the preceding paragraph,
although that legal proposition has been recognized in other states
for some years. North Fork Motel, Inc., vs Charles Grigonis, Jr.,
et al, originally decided by the Supreme Court in March of 1982 (46
NYS 2d 414) and later affirmed by the Appellate Division at 93 AD 2d
883 in 1983, was the first definitive case in New York on that
subject. In that case, the Court held as follows:
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zoning ordinances cannot be employed by a municipality
to exclude condominiums or discriminate against the
condominium form of ownership, for it is use rather than
the form of ownership that is the proper concern and
focus of zoning-and planning regulations...{Citationa
omitted.) Nor does the mere change in the type of
ownership result in the destruction of a valid existing
non-conforming use.

Later, in March of 1985, the Appellate Division in FGL & L
Property Corp. V. City of Rye et al, 108 A.D.2d 814, held that, "As
a fundamental principal, zoning 1s concerned with the use of the-
land and not with the person who owns or occupies it. The Court in
that case citing the North Fork case again reiterated the rule that
it is use rather than the form of ownership that is the proper
concern of zoning and planning regulations. :

The FGL & L Property Corp. case was appealed from the Appellate
Division to the Court of Appeals and was decided in October of 1985
at 66 N.Y.2d 111, affirmed the Appellate Division determination and
is of major importance since it not only settles the law in New York
in connection with the effect of zoning ordinances upon changes in
the form of ownership as proposed by the Stones, but further con-
tains a rather detailed discussion of the “fundamental rule that
zoning deals basically with land use and not with the person who
owns or occupies it". While the FGL & L Property Corp. case related
to a zoning ordinance enacted under the enabling provisions of the
General City Law, it seems abundantly clear that the same rules
apply to zoning ordinances enacted under both the Town and Village

Laws.

For the reasons set forth above, it appears particularly clear
that the conversion of the Stepping Stones Resort from its existing
single form of ownership to the proposed second home residental
condominium form of ownership is a matter that is not within the
jurisdiction of the Town of Lake George under its zoning ordinance
and accordingly, no variance, site plan review approval or other
zoning approvals are required therefor.

[ ] L] - L] - - - - -

R 061



page -6~ Zoning Board of Appeals 11/3/88

1. HOW SUBSTANTIAL THE VARIATIOH IS IN RELATION 70 THE REQUIREMENT:

‘The variance is very substantial - the applicant constructed three (3)

units without obtaining the proper permits,

2. THE EFFECT OF T™ME INCREASED POPULATION DENSITY THUS PROCUCED O
THE AVAILABLE GOVERNMENTAL FACILITIES: There are no Iincreased effects on
the governmental facilitiea} however, there {3 an increasea in population
concerning density because applicant added three (3} units.

3., WIETHER A SUBSTANTIAS, CHANGE WILI, BE PRCOUCED IN THE CHARACTER
OF THE NEIGHBCRHOOD (R A SUBSTANTIAL DETRIMENT TOD ADJOINING PROPERTIES
CREATED: There was a substantial change produced in the neighborhood
without anyone's knowledge.

4, VHETHER ‘THE DIFFICULTY CAN BE OEVIATED BY SOME METHOD, FEASIBLE
FOR THE APPLICANT TO PURSUE, OTHER THAR A VARIANCE: The difficulty can
be otwiated if the Applicant had received the proper permits and used the
addition for purposes other than accommodations.

5. WHETHER IN VIEW OF THE MANNER IN WHICH THE DIFFICULTY AROSE AND
CONSIDERING ALl OF THE ABCWE FACTORS, THE INTERESTS OF JUSTICE WILL BE
SERVED BY ALLOWING THE VARIANCE: The interest of justice will be served
by not allowing the variance. The applicant should have applied for the

preper permits and approvals.

The motion was subject to a roll call vote resulting in the
follewing:

David Robinscn - Yes
Joseph DeSantis - Yes
Daniel Strain - Yes
James Mathis - Ko
Chalrman McGosan - Yoa

Motion was carried.

Area Variance Application V26-88 was denied.

% INTERPRETATION $2-88 - SUBMITTED BY DOMALD & KATHRYN STOHE-
DBA STEFPING STONES RESORT - OQOWVERSIONS - DECISION

David Robinson said, "The problem with this to me is that I believe that
the Town, or any other governmental body should be in the position to
lock at a change of use, no matter what you say about the ownership, and
that is what we are dealing with here; because this 1s generally changing
the usa of the property to a realdential use, even if considered a
seasonal, residential area. And that is vhere I have a problem, Amd I
have to look at it from that point of view because I am changing the
density of the area from a seascnal resldential area and there would
generally be ownership of the same parties.... I see it ag a residential
area, I agree that the cwnership gquestion is relevant here because of
the fact that the landuse itself is going to be the same. The cwnership
has changed so that it is no longer a seasonal cottage, but changing the
owners to & condominitm, I think it is both an ownership and use issue,®

Daniel Strain said, "Doesn't a condominium call for a lot more footage,
like 20,000 square feet?™

Chairman McGowan said, "It calls for 20,000 square feet. A motel
requires 2,000 per square foot."

Danfel Strain said, "So, they haven't got the footage then and there
isn't much we can do about that,"
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Chalmman MoGowan said, ®It i certainly within our power tut there is a

great deal of difference, The way 1 Interpret the law is if you were to
buiid a new condaminium from scratch, the requirement with the adjacent

properties would be 20,000."

Daniel Strain sald, "Well that is what they would be doing, like building
new condaminiumg .

Chairman McGowan said, “They would be changing the structure of the ocuter
ghell. In the condominlum, they own the intericr. I belleve they have a
deed for the interior of the unit that they occupy. The lard, in my
understanding, stays in the same owmership. But, a pew deed is issued
just for the interior of each structure.®

Cliff Frasier sald, “That's basically it. The property is owned like by
a oorpprat!.on almost ™

James Mathis =zaid, "I had to agree with what valter (Relm, III, Esq.)
gald In terms of his argument about the changing in ownership., It is
certainly not covered in Zoning Law, But, I think that vhen we lock at
the Lake George Zoning Law, I think it's different Erom the examples that
were sited in Walter's presentation, because I think that when our Zoning
Law was written, it was written with regard to the concern that the Towm
of Lake George had, and what could happen, around the lake in terms of
conversion. And I think that when they said in Section 570C, that the
conversions must conform to the provisions of the Ordinance, and the
Ordinance stated 20,000 square feet per dwelling unit in this particular
zooing area, I think that what could happen and the thing that would
concern me iz that by not Tequiring a variance for-this, it would cpen . _
the door for every motel in the area to say, well, I had a motel for a
couple of years with the 2,000 square feet and now I will change it
without a variance to a condominium. And it will have a very high
density Instead of 20,000 square feet per unit, wa will have 2,000 give
or take a little bit, square feet per unit. And I think that there oould
be a type of situation that was not intended when the Zoning Ordinance
was written and re-written earlier this year. I would feel! that again,
because of the last sentence vhen it says said conversions mist conform
to provisions of the Ordinance. And the provisions of the Ordinance are
very clear that this does require a variance in order to go through.”

Josegh DeSantis said, *I agree with Jim. I think that if we don't .
’l interpret this as saying that it must conform to the provisions of the *
Ordinance, then what we are doing is opening up a loop hole, 1 could
envision, and this may be far-fetched, but pecple muilding as a motel in
!a couple of years, just switching, If we say we have no jurlsdiction
[ over that, then it will happen again and again. And 1 think that their
project my be for the betterment of the Town, but I would at least like
the choice to review each one and come to that decision to say that yes
in fact, it isagoodproj‘ectanﬂwillbeagmd idea and let's approve
{[ {x. Other than that, I think that things could get out of hand,”

James Mathis said, "I think that the density and usage of those 15
buildings will probably not vary under the new ciroumstance because
apparently Stepping Stones was 30 - 953 occupied between May 1 and
October 30 every year. And as a condominium, they will be cccupled
prohhlyﬂmsammntarﬂmybemtasnudabecausemeremybetim
that the owners not cnly cannot be here, but they cannot rent it out
during those times. But, I think that the point you made of belng able
to take sach one as an individual conversion and keep that power in this

body {s an Important thing.®

David Robinson said, "The intent of this, as I read it, vas to do jus
that - to control. Not everymtelctunitsofmttageslmldbe
converted into condomdniums or whatever. 1 find this to be a grey area
with regexrd to the 20,000 aquare {1

Chairman McGowan said, "There are 3 things here. One is the precedent
that this will set. What isn't an issue here is the quality of the place
that the Stepping Stones will be running or how well it will serve the
comunity, of even the environmental impact. Those are not to me the
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just built down the street, Amd though they have motel units and 20 on
there, they conformad to the 20,000 plus. That's essentially all I have
to say. We do need a motion on this and look at the question before us,®

James Mathis mede & motion that the Zoning Board of Appeals feels that a
variance is in arder on Interpretation §2-889, to allow a conversion from
a tourist accomodation to a condaminum development, as the Applicant is
unable to conform with the 20,000 square fest per unit as required by the
Town of Lake George Zoning Ordinance. ’

David Robinson seconded the motion.
Potion was carried.

A variance is required for Interpretation §2-88.

AREA VARIANCE APPLICATION V27-58 - SUBMITIED BY JOHN & SUZANNE IJJS'I‘YIK
. 10 CONSTRUCT A 24'X24' GARMGE
NEGATIVE/POSITIVE DECLARATION AND DECISICH

{Joseph DeSantls said, "fhis type of variance, at least the ones up to
date, have never really bothered me, They have always seemed to be in
1fine with the character of the neighborhood. I have never seen it as a
major variance, I don't think he's asking a lot. I think that he is
keeping in the context of the neighborhood and he has a nice looking
place. It will contime to be a nice looking place and I just don't have
& problem with it. I think he should go ahead with it.“

pavid Robinson said, "I locked this over closely. I think he went
through the trouble to get us all the facts and figures that we needed
and his neighbors all sent positive letters of approval. Hothing else
has been negative. And I think that the location of it would go nicely.”

Chairmen McGowan said, "I would add to that that iIf ala the applications
were as perfectly detailed as this one was, and the clarity, it would .
make the Board's job a whole lot easier, All the answers are legible and®
it is pretty simple stuff. I reviewed the site. The houses are well
spaced. It preserves the continuity of the neighborhood. There iz mo

I jamwing. In fact there is a practical difficulty."

page ~8- Zoning Board of Appeals 11/3/88
critical questions. The critical guestions are, condominiums are
dealgned by our law to have 20,000 square feet per unit, The Antlers wag

taniel Strain =aid, "I reviewed it and I think it is just fine.®

James Mathis said, "The cnly problem I have with it... I mean, I agree
with most of what you guys said in terms of what is being done. It is
not bad. The only concern I would have iz in previous and similar
decisions that we have had to meke concerning garages in front at
different places. I think we peed to look at this particular situation
in the eame light that we have ag others. How, in the time I have been
here, we have had 2 cases with garages being asked for in front of the
property and we disapproved 1 and approved 1. And In both cases, there
were gocdd reasons. One of the points in the presentation the other
night, which I favor, ia that it is similar to a building down the road,
the property of the Steins, And the reason that the Stein's was
acceptable was that there was a defipite structural connection between
the house and the garage, And because it was connected, it became
approved becavse it was part of the house, And the garage could be in
front as it was not a separate structure. I guess the question I would
have is that If it is compared to the Stein's, then why is it not the
type of thing that {t should be required that it be connected to the
bouse llke the Stein's garage was, or placed behind the house on the
south side of the pool, the property that they cwm, there are trees there
now. And 1 certainly would hate to see trees go down, but you know I
feel a garage could be placed there. I just bring it up because I feel
it's necessary to be brought on the table in terms of the similarity of
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“ vy,

Town of Lake George
TOWN OFFICES
LAKE GEORGE, N.Y. 12845

November 9, 1988

Mr. & Mrs. Donald Stone
P.0. Box 52 _
Diamond Point, New York 12824

RE: INTERPRETATION #2-88 — CONVERSIONS

Dear Mr. & Mrs. Stone:

The Zoning Board of Appeals for the Town of Lake
George, at their meeting held on November 3, 1988
determined that an Area Variance is required to convert
the existing motel known as Stepping Stones Resort, into
a condominium development, as the Applicant is unable to
meet the 20,000 sqg.ft. per unit, as required.

If you have any questions concerning the above
decision, please do not hesitate to contact this office.

Sinceriii;//
CF/f Cliff Frasier
. : © Planning & Zoning

cc: Zoning Board s

Town Board Enforcement Officer

Town Clerk

Attorney Walter O. Rehm, III

file #2-88

| R 066
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DONALD E. STONE and I. KATHRYN STONE,
Petitioners-Appellants,
For a Judgment Pursuant to Article 78 of the CPLR,
—against-

GEORGE McGOWAN, JAMES MATHIS, APPEAL NO. 58926
DANIEI, STRAIN, JOSEPH DeSANTIS,

and DAVID ROBINSON, Constituting
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Miller, Mannix & Pratt, P.C.
Attorneys for Respondents
One Broad Street Plaza
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PRELIMINARY STATEMENT

Donald and Kathryn Stone {("Appellants") initiated this
proceeding and prosecute this appeal against the Town of
Lake George Zoning Board of Appeals {"Respondent”)
ostensibly in protest of Respondent's regulation of the
proposed change in ownership of Appellants' property.
However, in reéting solely on the notion that Respondent can
not regulate ownership of property, Appellants merely beg
the question actually involved in this matter. Appellants’
existing property and business is currently classified as
"tourist accommodations" pursuant to the Town of Lake George
Zoning brdinance. Appellants proposle to undertake a
conversion which would not only change the form of
ownership (from one single entity owning the entire property
to individual and separate condominium ownerships) of their
property and business, but would also change its use from

“tourist accommodations” to "single family dwellings”.

In ruling in favor of Respondent in the Court ﬁelow, the
Hon. John G. Dier, J.S.C., implicitly found that Appellants’
proposal constituted not only a change in ownership but a
change in use as well. This finding may be characterized as
a Finding of Fact which should not be disturbed. In any
event, Respondent's determination that Appellants' proposal
constitutes change of use as well as change of ownership is

not arbitrary, capricious or without rational basis. 1In the



Preliminary Statement of their Brief, Appellants describe
Respondent's determination as finding that their change of
ownership required an area variance. However, this
characterization is incorrect. Respondent determined that
the proposal entailed chanée of both ownership and use and
that the new use reqguired an area variance, and Supreme

Court corrrectly upheld Respondent's determination.



QUESTION PRESENTED

Did Supreme Court properly uphold Respondent's Decision that
Appellants' proposal constituted change in both ownership
and use and therefore was subject to regulation under the

Town of Lake Gecrge Zoning Ordinance?




COUNTERSTATEMENT OF FACTS

Appellanﬁs own a motel known as the Stepping Stones
Resort on Lake Shore Drive (Route 9N) in the Hamlet of
Diamond'Point. Town of Lake George (R-41). Appellants own
approximately 3.76 acres of land lying on both sides of Lake
Shore Drive. One approximately 1.66 acre parcel is
substantially undeveloped and is located on the westerly
gside of Lake Shore Drive. Their motel property is comprised
of 14 single family cottage units and a year-round main
house occupied by Appellants and 1is located on an
approximately 2.1 acre parcel on the easterly side of Lake
Shore Drive with approximately 200 feet of frontage on Lake

George (R-40).

Appellants plan to change’ the current use of their
property from a motel tourist accommodation to condominium,
single family housing. On September 14, 1988, Appellants
submitted an application to Respondent for an interpretation

of the Town of Lake George Zoning Ordinance (*ordinance").

T Eppe 1lants SO‘ugh‘t a determination as ta to whether a

variance would_be required for the proposed change in the
use of their property from its current use as tourist
accommddations to single family residences which would be
owned as condominiums (R-41). Their request was made after the
determination by the Town Zoning officer that a variance and

site plan review would be required for their project.



Respondent reviewed Appellants' request. A public
hearing was held on October 20, 1988 at which Appellants’
attorney presented their argument that a variance should not
be required {(R-53-58). Appellants contend that their project is
merely a change in ownership and not a chaﬁge in use. On
November 3, 1988, Respondent made the determination that a
variance- would be required (R-63-65) and its decision was

filed with the Town Clerk on November 9, 1988 {R-42).

According to the Ordinance, Appellénts' property 1is
located in the Residential Commercial/High Density {RCH)
zone and is currently classified as a tourist accommodation.
Pursuant to the ofdinance.-conversion of these cottages to
single . family residences would change their zoning use '
classification. The RCH zone permits single family
dwellings provided that 20,000 square feet of land are
available for each dwelling unit. Appellants' property does
not contain sufficient acreage to allow for the 15 single

féﬁily units proposed. Therefore, Respondent determined

project. Appellants have never requested this variance from
Respondent, nor have they ever requested the site plan

review which would also be required under the Ordinance.

On December 7, 1988, Appellants served Respondent with a
Notice of Petition and Verified Petition purportedly in an

Article 78 proceeding in which Appellants asked Supreme



Court to issue a declaratory 3judgment that Appellants'
proposed change does not require a zoning variance or site
plan review (R-25-43). The matter was heard in Warren
County Supreme Court on January 6, 1989. The Hon. John G.
Dier, J.5.C., ruled in favor of Respondent and the Order and
Judgment dismissing the Petition in its entirety was signed
and entered in the Office of the Warren County Clerk on
January 9, 1989 (R-4). Appellants filed their Notice of

Appeal on or about February 7, 1989 (R-3).

Appellants submit that the use of the property would
remain the same, because the proposed use is “a second home
seasonal condominium development"  (R-41}. However,
Appellants themselves ‘characterized their proposal as

nconver{sion of] the existing Stepping Stones Resort from

its present transient resort use" (R-41) {enmphasis supplied}.
Therefore, although certain similarities exist between the
current and proposed uses (such as the fact that both would
be of a somewhat seasonal nature), it is clear that the uses

are not identical. . "pransient resort use" entails

short-term rental to out-of-town visitors oho ffequenﬁiy use
their units for lodging only and seek meals, recreation and
other amenities at other commercial establishments.
Therefore, Appellants' current transient resort use clearly
£alls within the Ordinance definition of "tourist
accommodation.“ In contrast, single family condominium

owners (even "second home seasonal condominium® owners)



would occupy the units as full-time, citizen residents, at
least during the season of occupation, as Dbefits
classification as "single family dwellings". In £fact, the
definition of "single family dwelling" contained in the
Ordinance specifically notes that it describes a particular

type of use "whether seasonal Or year round.”




I. APPELLANTS HAVE NOT EXHAUSTED THEIR
ADMINISTRATIVE REMEDIES AND ARE NOT
AGGRIEVED

Appellants initiéted this action by service of a
document which purports to be an Article 78 Petition.
(R-27-34). However, in their request for relief, Appellants
asked the Court below for a declaratory judgment regarding
Respondent's interpretation of the provisions of the
Ordinance. (R-32). First, Appellants' pleadings are
procedurally defective because declaratory judgment is not
apprbpriately sought in an Article 78 proceeding. Phillips

v. Oriskany, 57 AD2d 110 (4th Dept. 1977}. More

importantly, however, Appellants' claim is not ripe for
adjudication because they are not aggrieved by Respondent's
decision and have failed to exhaust their administrative

remedies. People ex rel. Broadway & Ninety-Sixth St.

Realty Co. v. Walsh, 203 AD 463 (1st Dept. 1922).

Appellants obviously disagree with Respohdent's

decision. However, Respondent has not conclusively

determined thﬁtmhppellaﬁts cannot undertake their project:
jt has merely determined that Appellants cannot do soO
without a variance (R-42). Until and unless Appellants seek a
variance from Respondent and such variance is denied,
Appellants have not exhausted their administrative remedies
and are not truly aggrieved. Respondent has merely decided

that Appellants' proposal constitutes a change in use under



the Ordinance which requires an area variance. Respondent has
not in any fashion considered or ruled upon the issue of
whether or not Appellants are entitled to a variance. In
fact, as no variance application has been subnitted to
Respondent for consideration, it would have been imprudent
and inappropriate for Respondent to have expressed any

opinion with respect to the variance issue.

Therefore, it is incumbent upon Appellants to submit a
variance application to Respondent prior to any claim of
harm to Appellants. Unless such a variance application is
denied, Appellants are not harmed or aggrieved, as no final
decision prohibiting their project has been issued. The
goal which Appellants seek, conversion of their buildings,
has not been finally denied and they have failed to exhaust

their administrative remedies toward achieving their goal.



1I. THE FACTUAL DETERMINATION IMPLICITLY
MADE BY THE COURT BELOW CANNOT BE DISTURBED

Respondent is the Zoning Board of Appeals of the Town of
Lake George and, as such, its decisions are entitled to
great weight and substantial deference by courts. In
addition, the narrow point on which this matter turns may be
characterized as a factual determination of both’ Respondent -
and Supreme Court and is t':herefore entitled to even greater

deference.

The narrow issue for adjudication in this matter is
whether Appellants' proposal constitutes merely a change in
ownership or also a change in use. Respondent reviewed
Appellants' proposal and their contention that i_t c:'onstitu—
tes only a change in ownership (R-53-58, 63-—65). Mindful of
the fact that the Ordinance separately defines "tourist
accommod_atibn" and “singie family dwelling", Respondent made
a finding which can be labeled as factual that the proposal

also constitutes a change in use.

Although Supreme Court did not issue a written opinion
in this matter, the same factual finding is implicit in its
dismissal of the Petition. It appears that Supreme Court
adopted Respondent's view and implicitly agreed with the
factual finding that Appellants' proposal constitutes
changes in both ownership and use. Therefore, this Court

should not disturb this factual finding as it is clearly
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based on the evidence in the Record for consideration by

both Respondent and the Court below.
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II1I. RESPONDENT HAS ACTED WITHIN THE
JURISDICTION OF TOWN LAW AND THE
LAKE GEORGE ZONING ORDINANCE

Although iﬁ is not clear in Appellants‘' hybrid petition
what sort of rélief under Article 78 they are requesting,
Respondent meets all possible standards of review as its
determination was rationally and correctly based upon the
provisions of the Ordinance. Under the Ordinance, the use
of Appellants' property would change from tourist
accommodations to single family dwellings regardless of how

- the property is to be owned.

Section 5.70{C) of the Ofdinance. entitled "Conversion of
Certain Existing Uses", expressly regulates proposed
conversions of tourist accommodations to single family
dwellings. This provision explicitly states that "tourist
accommodations...shall not be alloﬁed to be converted...to
individual single family dwelling units...except through
site plan review. Said conversions, when made,.musﬁ conform
to the provisions of this Ordinance."” Therefore, the Town

—-of Lake George has expressly determined that such proposed
conversions do constitute changes in use and all provisions

of the Ordinance, including area restrictions, must apply.

The Ordinance specifically states that the Residential
Commercial/High Density District requires 20,000 square feet
of land per single family dwelling unit. Here, Appellants

are requesting to convert 15 buildings from their present
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pre-existing use to single family dwellings. As their pro-
perty contains only 3.6 acres, they are at Dbest entitled to
8 units under the current zoning. - Thus Respondent was
correct in determining that a variance would be required

under the Ordinance.

The ability of the Town to control the use of property
is set forth in the zoning enabling statute. Town Law 5262.
The act "[cllearly vestf{g] in the legislative bodies of
[towns)...authority to establish residential districts, to
differentiate between residential districts on the basis of
size or type of building, or extent of occupancy, and to
protect such districts by excluding commerce or industry, or

both." Robert J. Anderson, New York Zoning Law and Practice

(3d ed. 1984) §9.18. 1In addition, towns have the authority
to regulate and restrict size of buildings, size of lots,
coverage of lots by structures and location and use of

buildings. Town Law §261.

Once Respondent has determined that a change of use
would occur, it is required to enforce the area restriction
as provided in the Ordinance. In this case, the project
constitutes conversion 1.:0 a use for which Appellants lack
the requ_ired land area. Therefore, they cannot lawfully

proceed without a variance.
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IV. THIS PROJECT IS A CHANGE
OF USE AND NOT JUST A
CHANGE OF OWNERSHIP

Appellants are correct that a town cannot regulate
solely the type of ownership of property. However, the
change of ownership in this project is accompanied by change

of use of the property.

In Catharn Realty Corp. v. Town of Southampton, 97 AD2d

531 (24 Dept. 1983), affirmed, 62 NY2d 831 (1984), the Court
found that an amendment to Southampt_.on's zoning ordinance
was not invalid merely because it attempted to regulate
cooperative ownership of property. The plaintiff in the
action was the owner of a seasonal motel who sought to
convert its motel from corporate ownership to a cooperative
form of ownership. The Town of Southampton amended its
zoning ordinance to prohibit conversions to residential
condominiums and résidential cooperatives in certain zoning
districts. The amendment required a special exception to be
granted by the Zoning Board of Appeals for any conversion in
all the remaining districts. The plaintiff claimed that the
amendment should be invalid as the Secretary of State
regulates cooperatives and condominiums.  1d. The Court
determined that since the amendment defined residential
cooperatives as “la] multiple dwelling in which residents
have an oﬁnership interest in the entity which owns the

pbuilding(s) and, in addition, a lease or occupancy agreement
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which entitles the residents to occupy a particular dwelling
unit within the building", it was clear that the town board
was regulating the type of use of the property and not
merely the form of ownership, thus the amendment was not
invalid. 1Id. at 532. The Court concluded that if the use
of a building will also Dbe changed when tﬁe form of
ownership of the building changes, then the town can

requlate that change of use. 1Id. at 532

In this case, Appellants argue that the new owners will
“be either coming to use the units themselves or renting the
units out to other visitors, and that the use itself will
remain the same. However, contrary to Appellants' position,
the “use" is changing from tourist accommodations to single
family dwellings. No longer would the Stepping Stones
Resort be a transient tourist accommodation where units are
rentéd out as pa;t of a business; rather, the resort would
become second homes to the new owners who would rent out the

property only when and if they so chose.

In addition, Appellants are neglecting to consider the
different status that new owners woulq acquire as single
family dwelling residents. The new owners could be afforded
the status of legal residents of the Town of Lake George and
thus would acquire the rights and privileges of residents,
placing a greater burdeﬁ on Town facilities and possibly

adversely affecting the public health and welfare of the
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commupity. Legal resident stafus certainly could not be
conferred upon on the tourist visitors who currently choose
the Stepping Stones Resort (or any of the other similar
tourist accommodations which line the shore of Lake George)
as lodging for their summer vacations.

Appellants cite case authority for the proposition that
zoning laws cannot lawfully regulate ownership of property.
While this assertion is not incorrect, Appellants seem to
rest their argﬁment on the notion that the use of a
particular property cannot possibly be changing unless the
property is undergoing some type of physical disturbance or
modification. However, thxs notion is blatantly 1ncorrect.
For example, a single family dwelling could be converted
into any number of commercial uses (such as professional
offices, including law offices or real estate offices)
without physically modifying the property or the structure
in any way. Similarly, various . types of commercial and
industrial uses can easily occupy jdentical premises and the
use of a particular building could easily be converted from
any of a number of non-intrusive pé-rmit-t.ed uses to many
noisy, noxious or hazardous non-permitted uses with no
physical modification of the premises.. In any of these
examples, it would clearly be perfectly lawful and
appropriate for a municipal zoning ordinance to distinguish

among the uses and allow some while prohibiting others.
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The two cases cited in the petition, North Fork Motel,

Inc. v. Charles Grigonis, Jr., et al., 46 NYS2d 414, affirmed,

93 AD2d 883 (2d Dept. 1983), and FGL&L Property COrp. V. City

) of Rye et al., 108 AD2d 814, affirmed, 66 NY2d }11 (1985}, do
stand for the proposition that zoning can regulate use and
not ownership , but only for that proposition. Neithexr case
considered the situation involving the conversion of a
transient rental use to a geasonal ownership use.

In fact, in the No_rth Fork Motel case, the Court

specifically stated that the chénge of ownership did not
violate the Town of Southold Zoning Ordinance "provided the

property's present use as a motel remains unchanged”

(emphasis supplied). North Fork Motel, 93 AD2d at 883.

In their brief, Appellants set forth that portion o©of the

North Fork Motel decision which states that zoning regulates

use rather than ownership, but conveniently fail to refer to
the language of the decision which requires the property's

use as a motel to remain unchanged. The City of Rye case

dealt not with a motel conversation, Dbut with a =zoning
provision which was interpreted as essentially requiring the
condominium form of ownership. The Town olf Lake George is
neither requiring nor prohibiting any particular form of
ownership and the cases do not state that a municipality
cannot regulate conversion from a commercial rental

operation to a residential use. In fact, the North Fork

Motel case clearly supports Respondent's decision in this

case.
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Contrary to Appellants' assertion, Respondent does not
seek in any way whatsoever to exclude the condominium form of
ownership. In fact, the Town of Lake George 3Zoning
Ordinance neither c¢ondones or encourages nor prohibits
condominiums or any otﬁer form of ownership, as |is
appropriate in view of the agreed upon concept that zoning
regulates use and not ownership. However, the Ordinance does
differéntiate between tourist accommodations and single
family dwellings, a distinction which is rational and not
without. basis. Therefore, Appellants' semantic argument
regarding Respondent's supposed (but non-existent) use of
terms such as "owner” or "tenant" is specious. It is true,
as Appellants state, that the ordinance is "silent"” as to
any definition of condominiums which would indicate per se
that their establishment constitutes ‘a change of use.
Respondent submits that any such per se  rule would do just
~what Appellants complain of: namely, regulate ownership
rather than use. Instead, the Ordinance properly

distinguishes among and regulates various uses.

I1f Respondent and/or the Court were to adopt Appellants'
view, then all of the scores of tourist accommodations which
line the shores of Lake George could be converted into
single family dwellings without the ability of
municipalities to review these conversions. This would
result in a substantial influx of additional municipal"

residents without conformance with the density restrictions

-18-



that are reasonably and rationally set forth in municipal
zoning ordinances. Such a result would clearly undermine
the legitimate goals and intent of this and other similar

Ordinances.
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CONCLUSION

Respondent's interpretation of the Town of Lake George
Zoning Ordinance has a rational basis and is not arbitrary,
capricious or illegal, nor does the Ordinance regulate mere
ownership of property. Respondent therefore respectfully
requests that the Supreme Court Decision be affirmed and the

Petition dismissed.

Dated: July 7, 1989

Miller, Mannix & Pratt, P.C.
Attorneys for Respondent
One Broad Street Plaza

P.0. Box 765

Glens Falls, New York 12801
Tel. (518) 793-6611

N:10STN-BR, 9
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POINT I

APPELLANTS HAVE EXHAUSTED THEIR ADMINISTRATIVE REMEDIES
AND ARE, IN FACT, AGGRIEVED. |

It is respectfully submitted that a review of the record
indicates that the Apbellants have, in fact, exhausted their
administrative remedies with respect to the relief requestedl
and furthermore have been aggrieved by the decision of the
Zoning Board of Appeals. At the 6utset, it should be noted
that in the petition a determination was sought that would
annul and declare as incorrect the determination of the Zoning
Board of Appeals which held that the change in ownership in
question did, in fact, reguire a zoning variance. Although
. this was couched in terms of a declaratory judgment, there is
anple case law supportihg the power of the court to grant

relief of the nature requested. In the matter of Strippeli v.

Bickal, 21 ADZd 365 (4th Dept. 1964), aff'd 16 NY 2d 653, the
court, when faced with a petition in which it was difficult to
ascertain what form of relief was requested, held that the
liberal provisions of the Civil Practice Law and Rules
mandated treating the proceeding as being in the nature of an
Article 78 proceeding. It is respectfully submitted that a
review of the relief requested in the petition in this
proceeding would clearly indicate that the nature of the
relief requested was consistent with relief that can

rightfully be granted in an Article 78 proceeding.
-]1-




With respect to Respondents' argument that Appellants are
not aggrieved by Respondents' decision, it is Appellants'
position that the proposed change in ownership does not
require a variance, not that a variance has been unjustly
denied. The actions of the Respondent, Zoning Board of
Appeals, in determining that the proposed change in ownership
requires an area variance, represents a final decision on that
matter which cannot be queétioned except in the context of an
Article 78 proceeding. Were Appellants to apply for a zoning
variance, the decision of the Respondents on said variance
application could only be appealed with respect to whether or
not the variance application was properly granted or denied.

ﬂ determination of whether or not the variance was, in fact,
required, could not be an issue. In light of this, if is
respedtfully submitted that the Appellants have exhausted
their administrative remedies with respect to the guestion
presented to Respondents and that the decisicn of the

Respondents has left the Appellants truly aggrieved.
POINT I1I

THE DETERMINATION MADE BY THE COURT BELOW IS NOT
IMPLICITLY FACTUAL IN NATURE AND IS ENTITLED TO NEITHER GREAT
WEIGHT NOR SUBSTANTIAL DEFERENCE UPON REVIEW.

As indicated in Respondents' brief, the narrow issue for

adjudication in this matter is whether Appellants' proposal
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constitutes simply a change in ownership or also a change in
use, It is respectfully submitted that a reading of the
record contained in the appendix to the brief of Respondents,
particularly the minutes of the Zoning Board of Appeals
contained on page R-64, clearly indicates that the Board did
- not maké“a~finding of fact that -there was a change-in use.
Rather, the Boards' decision was based on a reluctance to

concede jurisdiction and review of projects of this nature.

The comments of Board member, James Mathis, again contained on

page R-64 of the record, indicate his thoughts that the usage
of the buildings would probkably not vary under the new
circumstances, but he went on to indicate that keeping power
in the Zoning Board of Appeals was an important factor. The
comments of the other Board members also support the notion
that their decision was not based on a factual finding of
change of use but rather was based upon concerns that the
Board would have no control over changes of ownership as
proposed by the Appellants. As the record is devoid of

evidence that would support a finding of a change in use, it

is respectfully submitted that the determination of the Zoning

Board of Appeals was in error and should have been declared as

such by the court below.
POINT I1X

RESPONDENTS' JURISDICTION WAS PREDICATED ON A FINDING OF

~3-




A CHANGE OF USE WHICH IS NOT SUPPORTED BY THE RECORD.

Contrary to the assertions put forward in Respondents'
brief, the determination of Respondents was not rationally and
correctly based upon the provisions of the Lake George Zoning
Ordinance, but was instead based on an erroneous
interpretation of the Ordinance. -The interpretation of the
Board (R-42) makes no mention of a change of use on this
parcel, but simply indicatés that an area variance will be
required. A further reading of the record, particularly the
minutes of the meetings of the Zoning Board of Appeals,
glearly indicates that a finding of change of usé was not the
reason underlying the Board members'’ decision. Instead, the
decision was based upon their rather vague feelings that such
a conversion, as proposed, was not to be allowed without their
retention of some form of control over this conversion and
what they viewed as a potential onslaught of such conversions
in the future. Absent the specific findings of a change of
use, the Respondents lacked jurisdiction under either the town
law or the Lake George 2Zoning Ordinance to justify the

interpretation that was put forward.
CONCLUSION

The Supreme Court abused its discretion in denying the
petition of Petitioners-Appellants seeking an order declaring
as error the determination by the Lake George Zoning Board of
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STATEMENT PURSUANT TQ CPLR 5531 (pp R1-R2)

STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,

Petitioners-Appellants, STATEMENT
PURSUANT TO
-against- . CPLR 5531

GEORGE McGOWAN, JAMES MATHIS, DANIEL
STRAIN, JOSEPH DeSANTIS, and DAVID
ROBINSON, Constituting the Town of
Lake George Zoning Board of Appeals,

Respondents.,

1. The index number of the case in the court below

assigned by the Warren County Clerk is 26664.

2. The full names of the parties are as set forth
above; there have been no changes.

3. The action was commenced in Supreme Court, Warren
County.

4. The Notice of Petition and Verified Petition was
served upon the Respondent, Town of Lake George Zoning Beard
of Appeals, on December 8, 1988. The Verified Answer and
Objections in Point of Law was served on behalf of Respondents
on or about December 30, 1988.

5. That this action was commenced seeking a ruling that
the determination by Respondent, Lake George Zoning Board of

Appeals, that the change of ownership of the "Stepping Stones



Resort" as proposed by Petitioners,required an area variance.
Petitioners had argued that the change in ownership to
proposed condeminium form was not within the jurisdiction of
Respbndent under its zoning:ordinance and accordinglf no
approval was required for this change in ownership.

6. This is an appeal from an Order of the Hon. John G..
Dier, Justice of the Supreme Court, entered in the Office of
the Clerk of the County of.Warren on January 9, 1989.

7. This appeal is on full record.



NOTICE OF APPEAL (p R-J3

STATE OF NEW YORK
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and 1. KATHRYN STONE,
Petitioners, .
~against-

GEORGE McGOWAN, JAMES MATHIS,
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning
Board of Appeals, :

Respondents.

PLEASE TAKE NOTICE that Dcnald E.
Petitioners-Appellants, hereby appeal to the Appellate Division,
rhird Department, from an Order in tﬂe above referenced matter,
dated Jznuary 9, 1989, aznd entered in the oifices of the Warren

County Clerk on Janvary 9, 1989, and from cach and every part of

the aforesaid Order.

Dated: February 7, 1989

NOTICE OF APPEAL

INDEX NO. 26664

WALTER O. RKERM, III

. Attorney for Petitioners-
Rppellants

175 Ottawa Street
Lake George, New York

TO: MILLER, MANNIX & PRATT, P.C.
Attorneys for Respondents
One Broad Street Plaza
P.0. Box 765
Glens Falls, New Yorxrk 12801

Stone &nd I. Kathryn Stone,



URDEK ANU vuDwMSNL WY D—ay

STATE OF NEW YORK .
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,
-against- ORDER AND
" JUDGMENT

GEORGE McGOWAN, JAMES MATHIS,
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting Index No.
the Town of Lake George Zon1ng
Board of Appeals, Hon. John G. Dier

Respondents,

Upon reading and filing the Notice of Petition dated
December 7, 1988, the Verified Petition dated December 7,
1988 and the Verified Answer and Objections in Points of
Law dated December 30, 1988, and after hearihg Walter O.
Rehm, I1I for Petitioners in support of;the”Petition“and'?
Mark J. Schachner for Respondents in opposition to tﬁe
Petition;

NOW, on motion of MILLER, MANNIX & PRATT, P.C., Mark J.
Schachner, Esq., of counsel, attorneys for Respondents it is
hereby

ORDERED AND ADJUDGED that the relief requested in the
Petition be denied and the Petition be dismissed in its
entirety. |
Signed this ? day of}m . 198?l at Lake George,
New York. ua¢47
ENTER: | )

,/c:':/ \Tobn G. Dier

JOHN G. DIER, J.S.C.

R-4



RESPONDENTS' MEMORANDUM OF LAW (p R~5 to R-20}

STATE OF NEW YORK
SUPREME COQURT ' COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,
-against-

GEORGE McGOWAN, JAMES MATHIS,
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning
Board of Appeals,

Respondents.

- - - e m m e m am T e

'RESPONDENTS® MEMORANDUM OF LAW

MILLER, MANNIX & PRATT, p.C.
Attorneys for Respondents
Oone Broad Street Plaza

P.D. Box 765

Glens Falls, New York 12801
Tel. {518} 793-6611
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EBELIHINARY STATEMENT

on September 14, 1988 petitioners submitted an
application to respondents, the Town of Lake George Zoning
poard of Appeals, for an interpretation of the Town of Lake
George_Zoning Ordinance. Petitioners sought jnterpretation
as to whether a variance would be required for the proposed
change in the use of their property from its current use as
tourist accommodations to single family residences which
would De owned as condominiums. Their appeal was made after
the determination by the Town Zoning Officer that a variance

and site plan review would be required for their project.

The matter was heard by respondents on October 20,
1988, Petitioners argued that their project comprised only
a change in ownership and not a c‘hangé in use and that a
variance should not be required. After a meeting on
November '_3, 1988 at  which respondents considered
petitioners‘ request, respondents notified petitioners that
the change of use from tqurist a.ccommodations to single
family residences would require an area variance because
petitioners' property does not have the 20,000 sguare feet
per unit required for single family dwellings in the
Residential Commercial /High Density pistrict as provided by

the Lake George Zoning Ordinance.

- R-7



On Decémber 7, 1988 petitioners served respondents with
a Notice of Petition and Verified Petition purportedly in an
Article 78 proceeding in which petitioners ask the Court to
jssue a declaratory judgment that petitioners' proposed
change does not require a zoning variance or site plan
review. Az no time have petitioners made the request for a

variance.

- - - I T e e S T e im L =



STATEMENT OF FACTS

Petitioners own a motel known as the Stepping Stones
Resort on Lake Shore Drive {(Route 9N) in the Hamlet of
Diamond Point, Town of Lake George. Petitioners own
approximately 3.76 acres of land on both sides of Lake Shore
Drive. They own a parcel which is substantially undeveloped
comprised of approximately 1.66 acres on the westerly side
of Lake Shore Drive. Their motel property is comprised of
14 single family cottage-units and a year-round main house
occupied by petitioners and is on an approximately 2.1 acre
parcel on the easterly side of Ulake Shore Drive with

approximately 200 feet of frontage on Lake George.

Petitioners - plan to change the current use of their
pfoperty from a motel, tourist accommodation to
condominium, single £amily -housing.. Petitioners asked
respondents for an igte:prgtation of the Town of Lake George
Zoning Ordinance detérmining if a variance was required for

this change.

Respondents reviewed petitioners' request. A public
hearing was held on October 20, 1988 at which petitioners'
attorney presented their argument that a variance should not
be required. Petitioners argue that their project is merely

a change in ownership and not a change in use. Their



attérney acknowledged that site plan approval might be
required for the project but stated, "I am not asking fou to
make a decision on that tonight." Thus respondents only
reviewed the variance issue, On November 3, 1988
respondents made the determination that a variance would be
required and their decision we filed with the Town Clerk on

November ‘9 . 19B8B.

According to the Town of Lake George Zoning Ordinance
("ordinance®), petitiocners® property is located in the
Residential Commercial/Bigh Density (RCH} 2zone -and |is
currently classified as a tourist acconodation. Pursuant to
the Ordinance the conversion of these cottages to

condominium units would change the classification to single

family —residences.--—The RCH zone permits single family __

housing provided 20,000 square feet are available for each
unit. Petitioners' property does not -contain enough acreage
to allow for the 15 single fam_ily units proposed.
Therefore, respondents determined that petitioners would
need a variance for their-project. hPetitioners have never
requested this variance from respondents, nor have they ever
requested an interpretation regarding the site plan review

which would also be required under the Ordinance.
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1. PETITIONERS HAVE NOT EXHAUSTED THEIR
ADMINISTRATIVE REMEDIES AND ARE NOT
AGGRIEVED. o T

Petitioners have initiated this action by service
of a document which purports to be an Article 78
Petition. However, in their reguest for relief,
petitioners asked the Court for a declaratory judgment
regar.ding respbndents' interpretation of the provisions
of the Town of .Lake George Zoning Ordinance. First,
petitioners’ pleading§ ‘are procedurally defective

because declaratory judgment ijs not appropriately

sought in an Article 78 proceeding. Phillips V.
oriskany, 57 AD24 110 (4th Dept. 1977). More

importantly. however, petitioners' claim is not ripe

for adjudication because they are not aggrieved by

respondents' decision and have failed to exhaust their

administrative remedies. people ex rel. Broadway &

Ninety-Sixth St. Realty Co. V. walsh, 203 AD 463 (lst.

Dept. 1922).

Petitioners seek to undertake a project which
essentially consists of converting the use of their
property from tourist accommodations toO single family
residences. In furtherance of their opinion that this
project can be undertaken without need fdr approval

from the Town of Lake George. petitioners have appealed

R-11



the adverse determination of the zoning officer to
respondents in their'interbretatioﬂ request function.
Respondents agreed with the zoning officer and stated
that petitioners cannot undertake their project without

girst obtaining a variance.

petitioners obviously disagree with respondents’
decision. However, respondents have not conclusively
determined that peti;ioners_ cannot undertake their
project: they have merely determined that petitioners
cannot do so without a variance. Until and unless
petitioners seek a variance from respondents and such
variance is denied, petitioners have not exhausted
their administrative remedies and are not truly
aggrieved. Respondents have merely decided that
petitioners’ proposal constitutes a change in use under

the Town of Lake George Zoning Ordinance.. Respondents

have not in any fashion considered or ruled upon the

jssue of whether or not petitioners are entitled to a
variance ‘tor pursue their project. In fact, as no
variance application has been subnitted to respondents
for their consideration, it would have been imprudent
and inappropriate for respondents to have expressed any

opinion with respect to the variance issue.

Therefore, it is incumbent upon petitioners to

submit a variance application to respondents for their

R-12



consideration prior to any claim of harm to
petitioners. Unless any such variance application is
denied, petitioners are not harmed or aggrieved, as no
final décision prohibiting their project has been
issued. The goal which petitioners seek, conversion
of their buildings, has not Dbeen finally denied and
they have failed to exhaust their administrative

remedies toward achieving their goal.



11. RESPONDENTS BAVE ACTED WITHIN THE... .
JURISDICTION OF TOWN LAW AND THE
LAKE GEORGE ZONING. ORDINANCE.

Although it is not clearl in petitioners'’ hybrid
petition what _sort of relief under Article 78 they are
requesting, respondents meet all possible standards of
review as their determination was rationally and
correctly based upon the provisions of the Town of Lake
George Zoning Ordinance. Under the Town of Lake George
Zoning Ordinance, the use’ of petitioners' property
would change from tourist accommodations toO single
family residences regardless of how the property is to

be owned.

The Town of Lake  George zoning Ordinance
specifically states that the Residential
Commerc'iallt_iigb_‘De_rls_;L_ty- District requires .20,000 square
feet of land per single familyu dwelling unit. See
Schedule 1II qf the Town of Lake George Zoning
ordinance. Here petitioners are requesting to convert
15 buildings from their present pre-existing use to
single family dwellings. As their property is only
comprised of 3.6 acres, they are at best entitled to 8
pnits unéer the current zoning. Thus respondents were
correct in their determination that under the Town of
Lake George Zoning ordinance a variance would Dbe

required.



The ability of the Town 'to c;ont.rol the use of
‘property is set forth in the =zoning enabling statute.
Town Law §262. The act "['cll_eérly vest{s) in ‘the
legislative bodies of the [towns]...authority to
establish residential ~.districts, to differentiate
petween residential districts on the basis of size or
type of tuilding, or extent of OCCUpPaRcy. and to

protect gach districts by excluding commerce OT

industry, or both." Robert J. Anderson, New York

Zoning Law and Practice (34 ed. 1984) §9.18. In

add1txon respondents have the authority to regulate the
height, bulk, and location of bu:.ldmgs, and to impose
restrictions upon the size of _1ots. the coverage of

structures and the size of buildings. Town Law §261.

Whether the existing use of petitioners’ property
is considered _a..pre-existing nonconforming use or a
pre-existing allowed wuse, once respondents have
determined that a change of .use would occur,. they are
required‘to énforce the area restriction as provided in
the Ordinance. In this case, the project constitutes a
change in use for which petitioners lack the required
density. Therefore, they cannot lawfully proceed

without a variance. .



111. THIS PROJECT 1S A CHANGE
OF USE AND NOT JUST A CHANGE
OF OWNERSHIP.

Petitioners are correct that a town cannot regulate
solely the type of ownership of property. However, the
change of ownership in this project is accompanied by

change of use of the property.

In Catharn Realty Corp. V. Town of Southampton, 62

Ny2d 831 (1984), the Court found that an amendment to
Southamptor’s zoning ordinan.ce was not invalid merely
because it attempted to regulate cooperative ownership
of property. The plaintiff in the action was the owner
of a seasonal motel who sought to convert its motel
from corporate ownership to a cooperative forn of
ownership. The Town of Southampton amended its zoning
ordinance to prohibit conversions :éant_pn_rn_asidential

condominiurs and residential cooperatives in' ::ertaxn
zoning districts. The amendment required a  special
exception to be granted by the Zoning Board of Appeals
for any conversion in all the remaining districts. ﬁe
plaintiff claimed that the amendment should be invalid
since it was up to the Secretary of State to regulate
cooperatives and condominiums and not -to the town. 1d.
The Court determihed that since the amendment defined

residential cooperatives as »{a] multiple awelling in
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which residents have an ownership interest in the
entity which owns the building{s) and, in addition, a
lease or occupancy agreement which entitles the
residents to occupy a particular dwelling unit within
the building", it was clear that the town board was
regulating the type of use of the property and not
merely the form of ownership thus the amendment was not
invalid., 14. at 832, The Court of Appeals concluded
that if, when a building c‘hangels form of ownership, its
use will a2lso be changed, then the town can regulate

that changs of use. 1Id. at B32.

In this case, petitioners argue that the new owners
will either be coming to use the units themselves or
rent the units out to other visitors and that the use.

will rexzain the same. However, contrary to

petitioners' position, -the use is..changing.-from:toUrist i’ o vreviens

accommodations to single family houses. No longer:
would the Stepping Stones Resort be a transient tourist
accommodation where unitsv are rentéd out a part of a
business; rather the resort would become second homes
to -the new owners who would only rent out the property

when they were not visiting or never rent out the

property if they so chose.: - - e

In addition, petitioners are neglecting to

consider the different status that new owners would



acquire by rights of being new condominium owners. The
new owners could be afforded the status of legal

residents of the Town of Lake George and thus would

acquire the privileges of residents, placing a greater .

burden on the Town facilities and adversely affecting

the public health and welfare of the community.

Petitioners cite case authority for the proposition
that zoning cannot lawfully regulate ownership of
property. While this assertion is not incorrect,
petitioners seem.to rest their argument on the notion
that the use of a particular property cannot possibly
be changing unless the property is undergoing some type
6£ physical disturbance or modification. However, this
_notion is blétantly incorrect. For example, 2 single
family residence could be converted into any number of

commercial uses (such as professiona}_ogéigeq including

TITHTD T LA e ma e = -

law offices or real estate éffices) without.physically
modifying the property or the structure in any way .
Similarly, various types of commercial and industrial
uses can easily occupy jdentical premises and the use
of a particular building could easily be converted from
any of a number of non-intrusive permitted uses to many

noisy, noxious or hazardous non-permitted uses with no

physical modification of the premises. In any of these

exanples, it would clearly be perfectly lawful and

-12-
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appropriate for a municipal zoning ordinance to
distinguish among the wuses and allow some while

prohibiting others.

The two cases cited in the petition, North Fork

Motel, Inc. v. Charles Grigonis, Jr., et -a_l., 46 NYS24

414, aff'd., 93 ap2d 883 (2d Dept. 1983) and FGL:&L

Property Corp. V. Ccity of Rye et al., 108 AD2&8 B8l4,
aff'd, 66 NY2 111 (1985),-do stand for the proposition
that zoning can regulate -use and not ownership, but
only for that proposition. Neither case considered the
sitvation involving the conversion of a transient
rental residential use to a seasonal ownership use. 1In

fact, in the North Fork Motel case, the Court

specifically stated that the conversion of ownership
did not violate the Town of Southold Zoning Ordinance

"provided the property's present use as a motel remains

unchanged™ (emphasis supplied). North Fork Motel, 93

AD2d at 883. The City of Rye case-dealt not with a motel

conversion, but with a zoning pfovision which was
interpreted as essentially requiring the condominium
form of ownership. The cases do not state that a
municipality cannot re-gulate conversion from a seasonal

rental commercial operation to a residential use and,

responde=ts' decision in this case.

-13-
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CONCLUSION

Respondents' interpretation of the Town of Lake
George Zoning Ordinance has a rational basis and is not
arbitrary, capricious or illegal nor does the Ordinance
regulate mere ownership of property. Respbndents
therefore respectfully request that the Petition be

dismissed. o
Dated: January 3, 1989

MILLER, MANNIX & PRATT; P.C.
Attorneys for Respondents
Office and Post Office Address
One Broad Street Plaza

P.0O. Box 765

Glens Falls, New York 12801

(518)793-6611

n;06stp-ml,S
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VERIFIED ANSWER AND OBJECTIONS IN POINT OF LAW (éb R=-21 to R~-24)

STATE OF NEW YORK
SUPREME CQURT COUNTY OF WARREN

DONALD E. STONE and I. KATHRYN STONE,

Petitioners,
-against- : VERIFIED ANSWER
' AND OBJECTIONS

GEORGE McGOWAN, JAMES MATHIS, IN POINT OF LAW
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting Index No.
the Town of Lake George Zoning
Board of Appeals, Hon. John G. Dier

Respondents.

Respondent Town of Lake Georgé Zoning Board of Appeals,
by its attorneys, Miller, Mannix & Pratt, P.C., as and for

an Answer to the Verified Petition of Petitioners, answers

T TORTITTCIUSIVNIR e ke e

——— A

the Petition as follows:

1. Denies each and every allegation contained in the

paragraphs of the Petition marked and numbered "7", "8",

llgll' “10“' |I12.I and “13l.

2. Denies knowledge and information sufficient to form
a belief with respect to each and every allegation contained
in the paragraphs of the Petition marked and numbered "1", ~

®2", "3" and "14".

3. Denies the characierizatioqs of official documents

"and cases of each and every allegation contained in the

R-21



paragraphs of the Petition marked and numbered "4%, "g®, "6"
and "11" and affirmatively states that the applications,
ninutes of meetings, approvals, correspondence, resolutions,
pleadings and decisions referred to in the petition speak
for themselves.

A5 AD FOR A FIRST AFFIRMATIVE

DEFENSE AND OBJECTION IN POINT
OF LAW, RESPONDENT ALLEGES THAT:

4. The Petition fails to state a cause of action.

AS AND FOR A SECOND AFFIRMATIVE
DEFENSE AND OBJECTION IN POINT
OF LAW, RESPONDENT ALLEGES THAT:

5. Petitioners havé failed to exhaust their

administrative remedies.

AS AND FOR A THIRD AFPFIRMATIVE
DEFENSE AND OBJECTION IN POINT
- OF LAW, RESPONDERT ALLEGES THAT:

k

6. Petitioners have failed to request the Zoning Board
of Appeals to make any determination regarding site plan

review.

WHEREFORE, Respondent demands that the petition be
dismissed in its entirety and that Respondents be awarded the

costs and disbursements of this proceeding and such other

R~22




and further relief as to this Court may seem just and

proper}

Dated: December 30, 1988

MILLER, MARNIX & PRATT, P.C.
Attorneys for Respondent
office and Post Office Address
One Broad Street Plaza

P.0. Box 765

Glens Falls, New York 12801
(518) 793-6611

TO: WALTER O. REHM, III, ESQ.
Attorney for Petitioners :
Office and Post Office Address
175 Ottawa Street
Lake George, New York 12845
(518) 668-5412

R-23



STATE OF NEW YORK )
} B8.¢
COUNTY OF WARREN )

DAVID ROBINSON, being sworn says:t 1 am a member of the
Town of Lake George Zoning Board of Appeals, Respondents in
the action herein; I have read the annexed verified Answer
and Objections in Point of Law, know the contents thereof

and the same are true to my knowledge., except those matters

therein which are stated to be alleged on information and
pelief, and as to those matters 1 believe then to be true.
My belief, as to those matters therein not stated upon
¥nowledge, is based upon the following: Attendance at
meetings of the Town of Lake George Zoning Board of Appeals
and review of the Petitioners'’ application and the Zoning
poard of Appeals file in this natter.

K

David Robinson

gsworn to before me this
30th day of December, 1988

Notary Public
state of New York
commission Expires [ /

n065twv$.1 . .
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NOTICE OF PETITION {pp R-25 to R-26)

STATE OF NEW YORK
SUPREME COURT - COUNTY OF WARREN

DONALD E., STONE aﬂd I. KATHRYN STONE,

Petitidners,

-against- NOTICE OF PETITION
GEORGE McGOWAN, JAMES MATHIS, RII No.
DANIEL STRAIN, JOSEPH DeSANTIS, INDEX No.
and DAVID ROBINSON, Constituting
the Town of Lake George Zonzng JUDGE ASSIGNED:

Board of Appeals,

Respondents.

.SIRS: _

PLEASE TAKE NOTICE, that upon thé annexed verified petition,
dated December 7, 1988, and upon.all of the official records of
the proceedings before the Respondents, Town of Lake George
Zoning Board of Appeals, relative to Interpretation #2-88 -
Conversions, an application will be made to a SpeciallTerm'éf“Fhi;
Court tﬁ be held in and for the County of Warren, located at the
Warren Coﬁhty Courthouse at the Warren Counfy.Municipal 6enter,~on
the 6th day of January, 1989, at 9:30 o'clock in the forenoon of
that day, or as soon thereafter as counsel can be heard, for the
relief demanded in the verified petition, together with such other

and further relief as the Court may deem Jjust, proper and

equitable.
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PLEASE ALS50 TAKE FURTHER NOTICE, that an answer and sup-
porting affidavits, if any, shall be served upon the undersigned
at least seven (7) days before the return date hereof.

PLEASE ALSO TAKE FURTBER NOTICE, that pursuant to paragraph
(e) of Section 7804 of the Civil Practice Law and Rules, the
Respondent, Town of Lake George Zoning Board of Appeals;-is
directed to file the entire official record of proceedings had
before it relative to Interpretation #2~88 - Conversions, on the
return date of this proceeding.

PLEASE ALSO TAKE FURTHER NOTICE, that -the Petitioners
designate Warren County as the place of trial on the basis of the
fact that the Petitioners reside within and the causes of action
arose in Warren County.

Dated: December 7, 1988

WALTER O. REEM, III
Attorney for Petitioners .
Office and Post Office Address
175 ottawa Street

Lake George, New York 12845
{518) 6€68-5412 _

e R R
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VERIFIED PETITION (pp R-27 to R-34)

STATE OF NEW YORK
SUPREME COURT COUNTY OF WARREN

DONALD E. STONE and I. KATERYN STONE,

Petitioners,
~against- _ VERIFIED PETITION
GEORGE McGOWAN, JAMES MATHIS, RJII No.
DANIEL STRAIN, JOSEPH DeSANTIS, ] INDEX No.
and DAVID ROBINSON, Constituting '
the Town of Lake George Zoning JUDGE ASSIGNED:

Board of Appeals,

Respondents.

TO THE SUPREME COURTIOF THE STATE OF NEW YORK

The petition of Donald E. Stone and I. Kathryn Stone
respectfullg alleges:

1. PetitionerS'reside‘at Lake Shore Drive in the Town of
Lake George, County of Warren, State of New York.

2. That the Petitioners are owners of’ certain real property
sitvate in the Town of Lake George, County of Warren, ‘State of New
York, located on the eaéterly and westerly sides of New York Route
9N ILaké Shore Drive) which premises are more particularly
described in Exhibit ®A" annexed hereto and made a part hereof.

3. That the Petitioners' land, alsoc known as the Stepping
Stones Resort, includes approximately 3.76 acres of land located
on both sides of Lake Shore Drive in the hamlet of Diamond Point
in the Town of Lake George. A l.66 acre parcel including within
this_3.76 acres is located on the westerly side of Lake Shore

Drive and is substantially undeveloped. A second parcel

R=27



containing 2.1 plus or minus acres, with in excess of 200 feet of
frontage on Lake George, is improved by fourteen (14) one family
cottages, a year-round house occupied by Petitioners, and other:
improvements, all of which are depicted on the survey map attached
hereto and made a part hereof as Exhibit "B",

4. That beretofore and on or about September 14, 1988,
application was made to the Town of Lake George Zoning Board of
Appeals for anm interpretation 'by the Zoning Board of Appeals of
applicable provisions of the Town of Lake George Zoning Ordinance
. with respect to the proposed conversion of Petitioners' Stepping
Stones Resort property from its existing ownership, to that of
condominium ownership. As indicated on said application, a copy
of which is attached hereto and made a part hereof as E:.chibit c*,
no new consﬁ.ruction was contemplated, no subdivision of ‘land would
take place,;and no new lot lines would be drawn.

5. By the above referencéd applicatidn, Petitioners -
requested an interpretation of the Town of Lake George Zoning
Ordinance to the effect that no area variance would be required
for such conversion since no subdivision of land would take place
and no new lots would be created. )

6. Notwithstanding the foregoing, the Lake George Zoning
Board of Appeals determined that an area variance was required to
convert the existing motel known as the Stepping Stones Resort to
a condominium development. A copY of the aforementioned

interp;‘étation js attached hereto and made a part hereof as

Exhib‘i.-t "DT.
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7. It is respectfully submitted that the Interpretation of
the Town of Lake George Zoning Board of Appeals was affected by
error of law, was arbitrary and capricious and an abuse of its
discretion as set forth in the followiﬁé paragraphs:

8. The proposal before the Zoning Board of Appeals was
simply to change the form of ownership of the fourteen (14)
cottages and the yéar-round residence from its existing form
"{fully owned by the Petitiongrs) to the condominium form under
which all of the.buildings, with the exception of the Stones'
_year-round home, will be occupied on only a seasonal baéis from
approximately May 1 to approximately October 30 of each year. RNo
subdivision of land will take place, no new lots will be created,
no new construction is anticipated and, in fact,_the property will

remain physically as it currently exists. Units will, of course,

= e I 94 A e B St

be offered to the general publlc for sa}e. however. deed
restrlqglong f;léa-ln the Warren County Clerk's Office and -

. restrictions set forth in the Offering Plan filed with the New
York Attbrney General's Office will contain the seasonal occupancy
1imitations as set forth above. .

9. It is Petitioners' position that neither an area variance
or site plan review is required as the old and new uses fully
conform to the use provision of the Town of Lake Géorge Zoning
Ordinance. The residential/commercial high density zoning
classification specifi&ally includes as a permitted usé, single

family dwelling. The Zoning Ordinance further defines a single
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family dwelling as “"building of one or more stories of height
above the main grade level which is designed or used exclusively
as the living quarters for one family, whether seasonal or
year-round."”

10. The power to enact and administer zoning ordinances was
_g{anteﬁ_by the Legislature to towns under Section 261 of the Town
Law. That statute provides, among other things, that “...the town
board is empowered by ord%nance to regulate and restrict the
ﬁeight, number of stories and size of buildings and other
‘structures, the percentage of lot that may be occupied, the size
of yards, courts, and other open spaces, the density of
population, and the location and use of buildings, structures and
land for t?ade, industry, residence or other purposes...". That
statute specifically does not grant to towns the authority to
regulate changes in.the form of ownership as anticipated by the
Stones in the conversion-of their ‘resort -to the "second homeé"
condominium;forﬁ of ownership. That is particularly true since
the proposed change will -not result in a change of use that would
be otherwise prohibited by the Town of Lake George Zoning
Ordinance. That is to say, that thé use of the property both
before and after the change of method of owneéship as proposed by
the Stones will conform to the use provisions of the Town of Lakg
Georée Zoning Ordinance for the zone in which the property is

located.
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11. A relatively recent series of cases decided by Rew York
Courts support the argument set forth in the preceding paragraph,

although that legal proposition has been recognized in other

states for some years. North Fork Motel, Inc., vs, Charles

Griqonis, Jr., et al, originally decided by the Supreme Court

in March of 1982 (46 NYS 2d 414) and later affirmed by the
Appellate Division at 93 AD 24 883 in 1983, was the first
definitive case in New York En that subject. In that case, the
Court held as follows:

zoning ordinances cannot be employed by a municipality
to exclude condominiums or discriminate against the
condominium form of ownership, for it is use rather
than the form of ownership that is the proper concern
and focus of zoning and planning regulations...
(Citations omitted). WNor does the mere change in

the type of ownership result in the destruction of

a valid existing non-conforming use.
Later,  in March of 1985, the appellate Division in FGL & L

_—————— -~

Properfy Corp.né. Citv 6f Rye et al, IQB‘Aﬁ 2d B8l4, helé that,
"as a fundamental principal, zoning is concerned with the use of
the land and not with the person who owns or occupied it*. The

Court in that case citing the North Fork case again reiterated

the rule that it is use rather than the form of ownership that

is the proper concern of zoning and planning regulations.

The FGL & L Property Corp. case was appealed from the

Appellate Division to the Court of Appeals and was decided in
October of 1985 at 66 NY 24 111, affirmed the Appellate Division
determination and is of major importance since it not only settles

the laﬁ in New York in connection with the effect of zoning
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ordinances vpon changes in the form of ownership as proposed by
the Stones, but further contains a rather detailed discussion of
the "fundamental rule that zoning deals basically with land use
and not with the person who owns or occupies it®. While the FGL

& L Property Corp. case related to a zoning ordinance enacted

_under the enabling provisions of the General City Law, it seems
abundantly clear that the same rules applf to zoning.ordinances
encted under both the Town and village Laws.

12. For the reasons set forth above, it appears particularly
clear that the conversion of the Stepping Stones Resort from its
existing single form of ownership to the proposed second hoﬁe
residential condominium form of oﬁnership is a matter that is. not
within the jurisdiction of the Town -of Lake George under its
zoning ordinance and accordingly, no variance, site plan review
approval_oé other zoning approvals are required for this change of
ownership.f |

13. That the actions of the Town of Lake George Zoning Board
of Appéals in denying Petitioners' request coﬁstituted a act of
gross negligence, was in bad faith and that said Board acted with
malice in issuing the aforementioned interpretation.

14. No previous application for the relief requested herein
has been made to any court or judge and'not more than 30 days has
elapsed since the £iling of the aforementioned Interpretation with
the Town Clerk of the Town of Lake George.

WHEREFORE, Petitioners respectfully request a declaratory

judgment that the change of ownership, as contémplated by the
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Petitioners, does not require a zoning variance nor does it
require site plan review. .

Petitioners further respectfully request that the Court grant
such other and further felief as may be deemed just and proper.

Dated: December 7, 1988

WALTER O. REHM, I1II

Attorney for Petitioners
Office and Post Office Address
175 Ottawa Street

Lake George, New York 12845
(518) 668-5412
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. STATE OF NEW YORK )
VILLAGE OF LAKE GEORGE )
COUNTY OF WARREN ) ss.:

WALTER O. REHM, IIX, being duly sworn deposes and says: he
is the attorney for the Petitioners in the above-entitled action;
he has read the foregoing Petition and the same is true of his own
knowledge.'except as to matters therein stated to be alleged on
information and belief; and as to those matters he believes it to
be trve; the reason this verification is not madé by said
Petitioners is that they are presently in the State of Florida and
‘have been there in excess of thirty days and are not within the
County of Warren, which is the county where the deponent has his
office.

peponent further says that the grounds of his belief as to
all matters therein étated on informatibniand belief, are_derived ~ .

from admissions of the Petitioners to the dsponent, and:from- 7 = °:

letters received from said Petitioners concerning the matters set  ~—-
forth in said Petition and from attendance at the Respondent
town of Lake George Zoning Board of Appeals meeting and

correspondence from said Respondent.

Walter O. Renm, III

Sworn to before me'this
7th day of December, 1988.

Db T Jude

Notary Public

BARBARA 7, SMITH
fic - &sie of New Yok

M?ﬁﬁmh&ém
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lowful money of the United States, a2nd other good and valuable consideratioh
poid by the part 18 of the second port, do hereby grant ond release unto the
partles of the second part, their heirs ond assigns forever, all

- of the lands formerly of said Horstman, thencé North 61 degrees 2

LI L armrirmy A Sy e g o ea L T TN S . .

EXHIBIT A ANNEXED TO VERIFIED PETITION {pp R-15 © Serw R, Abay, LY. 170F

. to R-1%}
Chis Indenture
. : Aode the 30th day of
June Nineleen Hundred and  Soventy-Seven
Between o

—

ROBERT H. XAHN and DORIS M. KAHN: his wife, both residing at

-

Lake Shore Drive, Diamond PointTiNew York,
- porties of the first part, and

DONALD E. STONE and I, KATHRYN STONE, kis wife, both residing
at M Barney Road, Clifton Park, New York,

. . porties of the second part, -
Witneweth thot the parties of the first port, In consideration of
ONE and 00/100-=ccw-- B I Dollar “1.00-.-)

THAT CERTAIN PIECE OR PARCEL OF LAND with buildings and Iwprovements
thereon erected situate, lying and being in the Town of Lake George
{(formerly Caldwell), County of Warren, State of New York, bounded
and described as follows: ' . .

"BEGINNING at a point in the center of the Lake Ceorge-Bolton
Landing State Hiphway marking the northwest corner of lands conveyed
b{ Louise Hacilton Jacob, now deceased, to Raymond H. Korstman and
wife, running thence North 35 depreés 45 minutes East along the center
of s2id highway 94,19 feet; thence North 4} degrees 30 minutes East
along the center of szid highway 103,65 feet to a point; thence
South 61 degrees 3 minutes gast ﬁassing over an iron pige -mopunent
set in the east side of said highway 443.72 feet to an iron r
nonument set about 10 feet from the west shore of lake George at
2 point standing North 28 degrees 5B mivutes East & distance of
194,84 feet from the north line of the lands formerly of said
Horstman, thence continuing South 5)-degrees 3 minutes East about
10 feet to the shore of--s-gd Lake at high water mark; thence..
southerly along the shore of safd Lake at high water mark-as the
same winds and turns 222 feet more or less.to the northeast corner

rminutes West along the rail fence on the north line of lands formerly
of said Horstman, 573,7 feet more or less to the point-or place of
beginning, containing 2.28 acres of land be the same more or less,
including all the right, title and interest of the party of the
first part in and to the land in front of and adjzcent to the above
described parcel of land betwsen high water mark and low water

nark of e George

BEING 2 portion of the premises conveyed in s deed from Walter
Phelps Jacob and leonayd Jacob, IJ, as Executers of the Last Will _
and Testament of Louise Hamilton Jacoed, deceased to Robert H. Xahn
and Doris M. Xahn, his wife dated Decenber 19,1958 and recorded on
the 16th day of Janvary, 1958 in Boek 333 of Deods at Page 148 in
the Yarren County Clerk's Office. :

EXEIBIT oS- -
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BESTAVAILABIE copy

C

Together with the appurienances ond oll the estule ond rights of the parties E

of the first part in and Lo suid premises, e
To have and 1o hold t)ie premnises Lerein gronted unto the port ics of the
. second part, thelr heirs ond aszigns forever.

Anod goid PARTIES OF THE FIRST PART

. covenant e follows:
: " Firsty,. That the part iesof the second part sholl quictly enjoy the soid premizes;
H L. S . : v Doel me, B, g
: Becond, That seid PARTIES OF THE FIRST PART; A te - 's’ o
will forever Warrant the title to said };un'z.ise.t.' o :‘. -
. . i " aw '™

Third, That, in Complionce with See. 13 of the Lien Law, the groentor 8 will
receive the consideration for this conveyance and uill hold the right to receive such
consideration as o trust fund to be applied first for the purpose of paying the cost of
the improvement and will opply the soamne first to the payment of the cost of the
improvement before using any port of the total of the same for any other purpose.

T oabe SRR “ - : e e T

-

‘Ia Witness Whereof. the par; lex of the first part have . ‘hereunto septheds = 1
hand 3 ond seals ' the'day and year first o fiten. ) » Tooeeer

e Presee of LT A

. - - - . . -
- ¥ - - . '.'"‘ DL bri- e -

PR T . PRRC Y v . el -, 2 . s . - .: . . - .
Stxte of New York © . " " . } - e ——
A :',-:-.7'.i_r"!1,.- = e o~ T - " 3 -

County of WARREN
e QW this ~ 30th

ST T o deyel
7 June - HNineteen Hundred ond. Seventy-Seven - o
before me, the subscrider, personally oppeared . ) ’
. ROBERT H, XAHN apd
to me personolly knoum and knoum to
who. exccuted the: within Instrumengy ang
tomsthot - . the ¥.. execcuted thedame

) _';.‘;:C::.::if.".i'.‘" . | FECEAVED,
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P
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Form odL N Y, sbadir wrivimivay § 8—n on b Lamerapnd

i - ]
Ghits  Jndeninre

Mode the X' " ' day of December
Nineteen Hundred and  Eighty=three

Polfacen  FREDERICK VOGEL, residing at Post Office Box 13,
Fedhaven, Florida 33854

. g Al Wt arddp W & Al -yl
-

. part y of the first pari, and

-1. RATHRIN STONE, residing at Lake Shore Drive,
Diamond Point, Rew York

’ part nd
Hitneesely that the port )' of the frst pa.rt. in cnu;dzramynfor f.}.'.'_:':f--ﬂ-

———---------_-—‘.--—---—- -———— --—--.-.— -

Dollar {$1,Q0~-
Lowful money of the Umtd Su!u. and other §w 4 d and valuable cgnsiger_atfon
by

p by orpﬂﬂ ¥ the second port, do grant and release undo the
z‘ the &eco pa.rt her heirs
signs forever, oll

gide of Mew York State Route §N, Town of lake George, Warrem Coumty,
State of New York and being a portiom of lot #20 of Section 2 of
Dimond Point Estates, nid éarce]. being more.particularly pounded
and described as follows- .
BEGINNIRG at m i.ron pipe on the west bvoundary of Route SR
said point be:.ng the' northeasc corner of lands now OF formerly of
Robert Kahn, thence f.rom said point of 'begi:ming. Horth 52 degrees
27 minutes 00 seconds West, 373.74 feet along the lands of Kahn fo )
an iron pipe on the e.ast 1ine of lands of Louis Hall, thence the
following three (3) courses along the jands of Hall; (1) Forth
17 degrees 4% minutes 00 seconds East, 49.27 feet to an iron pipe;
thence (2) North 25 degrees 02 minutes 00 seconds West, 119.40 feet
to an iron pipe; thence (3) Yorth 25 degrees 12 minutes 00 seconds
Eagt, 105.66 feet to an irom pipe at the south east corner of lot
#19, thence Tunning South 37 degreei 34 pinutes 30 seconds East
135.36 feer through Lot #20 to an irxon pipe on the west 1ine of
lsot $15, thence ‘the following four (&) courses along Lot #15:
(1) Sput.h 17 degrees 11 minutes 00 secondn West, 33.00 feer to an
iron pipe; thence (25 Sout.h 70 degrees 15 winutes 00 seconds East
105.00 feet to an iron pipe; the.nc'e.(a) South 44 degrees’ 14 minutes
00 seconds East, 145.00 feet to 2 i.fon _p@pc; thence South 52 degzees

26 minutes 00 seconds East, 120.69 feer to an fxen pipe on the
7=-37

wATL TRAT CERTAIN PIECE OR FARCEL OF LARD, siruate on the West]
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west boundary of Route QH,‘thence South 39 deprees 11 minutes
00 seconds West, 153.72 feet along the vest boundary of Route SN
to the point and place of beginning. Said parcel containing 1.66%
acres, be the same more or less. '

Being the samc premises conveyed by warranty deed from
Marjorie Mesick to Frederick Vogel dated December 27th, 1383
and recorded in the Warren County Clerk's Office on Ja.nuafy 16th,
1983 in Book 659 of deeds at page 43 .

t . R-)I
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Cogellier with the ene o ol
the fa‘maf part in end to eid m,:;'u_"" the esiate and rights of the party of

To kxbe and ta boh i ;
part, lehe:r.' hei:ll:ls thd premises Aerein gronted unto the part ¥

the second
and cssigns forcver.

A aid Frederick Vogel

- t 'ollows:
Zirsl, That the Part ¥ of the zecond part shall quictly enjoy ‘3&""::'& p::nﬁ'm;m
Setond, Tigt said  Frederick Vogel

will forever ﬂarml the title 10 said premises.

1?"!'-"3'3 That, in Comipliuee with Srv, 13 of the Lien Law, the prautoe il seveiie e
ronzic'cration for this cunveyence end uill aold the rizhi 1o reccive such consideration sy a frasd
urd to be applicd first for the purpose of paying the cost of the imgrovcment and unll apply
the zame first 1o the payment of the cost oﬁ}..e iniprovenent Before using any part of the totel

the some for any other purpose. .

n Githires
ng™ s it s Bhereol, he party of the ficstpart ha & herewntoret  his hond

o3
In Presence of - . . / \K
: Tl A (} i Fon)
- — . Frederiek Vogel '
' &3
s ) 3 L X
N - . ¥
) ) B ¢ ';"-Ea
oinie u{ tﬂb ﬂl'k On thiz ‘ﬂrﬂl
‘g""ﬂ! ’% P;Ek }“' Ninetees Bundred and éf&r?’é’?ffhree

before me, the subscriber, pcrtaiu.ﬂy. appeared
Frederick Vogel

1o me personally known and knowm 1o me to_be the same person  dexcridbed in and whe
r

m‘:}dﬁ‘ﬂw within Instrument, and A / AY oclnow!:dztd fome that he ex.
i same, J ; - &
L f.*-;r;.v..-:'-/z bt B .-tﬂ."{xéff'i ;07
/_ y Notary Public
County of ."’I-'A.”é'
- State of s AWEIN
Comission Expires g, pizetes s 51 tarmr

Ef Commismy Loputs June 24, 1087

- BESTAMUBLE (O
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EXHIBIT € ANNEXED TO VERIFIED PETITION (o R-41)
708 of LAz crorcE
200D 30ARD OF APPEALS

e b - . Casze No!

Date kec'ds

To the Zosing Bodrd of Appeals:

A. Statesent ol‘ Ovnership and Inberest
: DOMALD E. STORE and .
1. The Applicant(s) ], KATHRYN STONE * {4 (ure) the

ouner(4) of property situateku: easterly & westerly of NY Route 3N,

in the hamlet of Diamond Point, Town of Lake George .

2. The Applicant’s appeal conceins the property owned by them and known

as the Stepping Stones Resort,

and locsted at Diamond Point, New York

Section 5 Block 1 Lot 5.292
Section 51  Block 1 ot 7 Warrea County Tax Map No. &,

3. Requests
Applicants propose to convert the existing Stepping Stones Resort

from its present transient resort use to a second home seascnal

condominium development: 1nc1;:ding one. yea'r-round house  and fourteen --

XL | :

seasonal cottages. Wo nev construction is contemplated, a

- e

occupancy of existing cottages will be limited to the period from. ..:-:-: i

approximately May lst until approximately OctoBer 30th of each year,

No subdivision of land will take place; no new lot lines will be

drawn, and pursuant to Section 5.70 of the Towa of Lake George

Zoping Ordinance, euch conversions require site plan review,

Applicants reguest an :lnte_z_-gzetation of the Town of Lake George

Zoning Ordinance to the effect that no area variance wopuld be

recquired for such conversion, since ne subdivigion of land shall
¢ place, and no new lots Wi e created, The second parcel of

property located on the westerly side of Lake Shore Drive

{Section 5 Block 1 Lot 5.292) containing 1.66 acres, will be

included in the project. A
sxp-tnuM

. Telepbone Wor (518) E68-5532 o /4
e 1, F)
L]
P.0. Box

Haildng Address
Diamond Point, N.Y. 12824

R-41



Town of Lake George
TOWN OFFICES
LAKE GEORGE, N.Y, 12845

EXHIBIT D ANNEXED TO VERIFIED PETITION (pp R-42 to R-43)

November 9, 1988

Mr. & Mrs. Donald Stone

P.0. Box 52
Diamond Point, New York 12824

RE: IHTERPRETATIOH #2-88 — CONVERSIONS
Dear Mr. & Mrs. Stone:

The Zoning Board of Appeals for the Town of Lake
George, at their meeting held on November 3, 1988
determined that an Area Variance is required to convert
the existing motel known as Stepping Stones Resort, into
a condominium development, 2s the Applicant is unable to
meet the 20,000 sq.ft. per unit, as required.

If you have any questions concerning the above
decision, please do not hesitate to contact this office.

Sinceriiz;,,
| Y T,
CF/f Cliff Frasier

Planning & Zonipg

ce: Zoning Board Enforcement Officer

Town Board
Town Clerk :
Attorney Walter O. Rehm, I1II
file #2-88

EXHIBIT 70
Pabke Geokge . . . Amertea’s Family Playgroundl

R-42
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STATE OF NEW YORK
SUPREME COURT COURTY OF WARREN

DONALD E,. STONE and I. KATHRYN STONE,

Petitioners,

-against- AFFIDAVIT OF SERVICE
GEORGE McGOWAN, JAMES MATHIS, RJI No.
DANIEL STRAIN, JOSEPH DeSANTIS, _ INDEX No.
and DAVID ROBINSON, Constituting ’
the Town of Lake George Zoning JUDGE ASSIGNED:

‘Board of Appeals,

Respondents,

STATE OF NEW YORK )
COUNTY OF WARREN ) ss.:

John J. Ray, being duly sworn, says: that I am not a party
to this action, am over 18 years of age and reside in the Town of
Queensbury, New York. That on December 8, 1988, I served a true
copy of the annexed Notice of Petition and Verified Petition by
delivering the same personally to the persons and at the addresses
indicated below:

1. George McGowan,
Chairman of Town of Lake George
zoning Board of Appeals
175 Ottawa Street
Lake George, New York 12845

2. Rita Dorman,
Town Clerk, Town of Lake George
l.ake George Town Hall
0ld Post Road
Lake George, New York 12845

sworn to before me this
8th day of December, 1988.

@H Dens Z e

Notary Public.

BABDARA 7. SMITH '
Publle .
%ﬂn Sy of New Yok R-43

WbﬁmmhﬁmﬂmL;' .



CERTIFICATION (p R-44)

_CERTIFICATION

I, Walter O. Rehm, III, am an attorney admitted to
practice before the courts of this State, and the attorney of
record for the Petitioners-Appellants in this matter, and I
certify that the contents of this Record on Appeal have been
compared by me with the originals and found to be true and

complete copies thereof.

Dated: May 16, 1989

R-44
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To Be Argued By: John J. Ray
Time Requested: 10 minutes

STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION . THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,
Petitioners-Appellants,
For a Judgment Pursuant to Article 78 of the CPLR,
-against-
GEORGE McGOWAN, JAMES MATHIS,
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning
Board of Appeals,

Respondents-Respondents.

SUTLTTV M LT Lhte HaSd il IR (I I SRt el o A o S S AL R |

] Py

PETITIONERS-APPELIANTSY. BRIEF™" "% 7% T7Hir !

WALTER O. REHM, III

Attorney for Petitioners-
Appellants

175 Ottawa Street

Lake George, New York 12845

Tel: (518) 668-5412
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PRELIMINARY STATEMENT

,Petitioﬁers-hppellants, Donald E. Stone and I. Kathryn
'Stone, as owners of premises known as the "Stepping Stones
Resort," appeal from an Order of the Hon. Jéhn G. Dier,
J.s.C., dated January 9, 19889, which denied the relief sought
in an Article 78 proceeding brought by Petitioners-Appellants
and dismissed the Petition in its entirety. |

In the proceeding below,'Petitioners sought a rﬁling by
the court declaring as error the determination by Respondent,
Lake George Zoning Board of Appeals, that the change of
ownership of the "Stepping Stones Resort" as proposed by
Petitioners required an area variance. Petitioners had argued

that the change in _ownership, from 51ng1e fq;@ of ownership to

proposed condom1n§um form of owpership was not within the e
jurisdiction of thé'Toﬁn-of Laié Geérée Jﬁder 1ts zonlﬁ;'- o
ordinance and, accordingly, no variance approval was requzred‘
for this change in ownership. -Without any stated rationale or
written decision, the lower court ruled from the bench in
favor of Respondents and granted an Order denying the relief

requested in the Petition and dismissing the Petition in its

entirety. Petitioners-Appellants appeal from that Order.

Ch oy



QUESTION PRESENTED

‘Was it error for the lower court to uphold the decision
of the Zoning Board of Appeals which required an area variance
for the change of ownership proposed by Petitioners-

Appellanfs?

STATEMENT OF FACTS

Petitioners-Appellants, Donald E. Stone and I. Kathryn
Stone, are the owners of the real property known as the
"Stepping Stones Resort" comprised of 3.76 acre§ and 200 feet
of frontage on Lake George improved by fourteen seasonal
one-family cottages and one year-round house occupied by the

Stones (R-27). The entire parcel;.is -,g:e:_;gai;gd;-ir_i ai_-r;_ﬁazj_ea*:a‘;;r:-—s»

designated as residential/commercial high dénsity dﬁ the Town
of Lake George zoning map (R-29). By application to the Zoning
Board of Appeal dated September 14, 1988, the Stones requested
an interpretation of the Town of Lake George Zoning Ordinance
to the effect that no area variance would be required for the
conversion of their property from the existing form of owner-
ship to that of condominium form of ownership (R-41). . Such
change of ownership was to entail no subdivision of land and
-no new lot lines were to be drawn (R-29). Under this proposed

change of ownership, the fourteen cottages would still be



limited to seasconal use (R-29).

By interpretation #2-58, dated November 9, 1988,
Respbndent, Lake George Zoning Board of Appeals, determined
that an area variance was required to convert the existing
"Stepping. Stones Resort" into a condominium development
(R-42).

On December B, 1988, a Notice of Petition and Petition
were served on George Mchwan as Chairman of the Town of Lake
George Zoning Board of Appeals and on Rita Dorman as Lake
George Town Clerk (R-43). By commencing this Article 78
proceeding, the Stones sought review of the interpretation of
the Zoning Board of Appeals and a judicial declaration that

said interpretation was made in error.

[ LI T RO,
e i o —— - R .
. B

TI oUWl ol .._.].’ P At e mr e mae e

DECISION: OF ~THE.LOWER' COURT' .- - ——=w-= oo

AanA torne af montTg Wl T

S

Upon consideration of the Noticé of Petition, Verified
Petition, and the Verified Answer and Objections in Points of
Law, and after hearing Walter O. Rehm, III, attorney for
petitioners in support of the Petition and Mark J. Schachner,
in opposition to the Petition, the Hon. John G. Dier, J.S.C.,
denied the relief requested in the Petition and dismissed the

Petition without written decision.

—_— — P
Ditang Lesitis



ARGUMENT
POINT I

ZONING ORDINANCES ARE PROPERLY CONCERNED WITH USE
OF PROPERTY AND NOT FORM OF OWNERSHIP
Recent New York case law makes it clear that zoning
ordinances can properly régulate the use of property but
cannot discriminate against particular forms of ownership. 1In

North Fork Motel, Inc. v. Charles Grigonis, Jr., et al., 46

NYs2d 414, aff'd 93 AD2d 883 (2nd Dept. 1983), the Appellate
Division Second Department considered this issue and stated:

"Zoning ordinances cannot be employed by
a municipality to exclude condominiums or
discriminate against the condominium form
of ownership, for it is use rather than

form .of .ownership that .is:the:proper: concern:: - --w5=:

and focus of zoning and ‘planning regulations.”
(citations omitted) North Fork Motel, Inc. v.
Charles Grigonis Jr., et al., 93AD2d at 883.

This concept was emphasized by the Court of Appeals when
it considered the issue of the empowerment of a c¢city to
mandate the manner in which property may be owned or held in

FGL & L Property Corp. v. City of Rye, et al., 108 AD24 814,

aff'd, 66 NY2d 111 (1985). The court therein found numerous
cases in New York State and elsewhere which supported the
fundamental rule that zoning ordinances deal with land use and
not with the person who owns or occupies it. The court went

on to state that "Most of the out-of-state cases hold, as did

-d-



the North Fork Motel case, that a zoning ordinance cannot be

used to excliude a condominium." FGL & L Property Corp. V.

city of Rye, et al., 66 NY2d at 116.

In view of the above, it was error for the lower court to
uphold the decision of the Zoning Board of Appeals which
required an area variance for the change in ownership proposed

by Petitioners-Appellants.
POINT II
THE CHANGE PROPOSED BY PETITIONERS-APPELLANTS CONSTITUTED

ONLY A CHANGE IN OWNERSHIP FORM AND NOT A CHANGE IN USE SO AS

TO REQUIRE AN AREA VARIANCE.

Petitioners-Appeliants proposal beéfcre the Zoning Board

of Appeals was simply  to change the form of owhefship_of-fhe-
fourteen cottages and -the year-round residence from -its"-
existing form {fully owned by Petitioners-Appellants) to the
condominium form. No changes of use were propcsed. After the
proposed change in ownership form, the use of the cottages
would remain limited to housing individuals and families
during their seasonal visits to the Lake George area, a use
that is identical to the use prior to any change. The
physical plant would remain unchanged, the activities of the
individuals and families would be identical to those occurring

before the change of ownership, and no new use would take



place. The only discernible difference would be the label
used to refer to these visitors. Referring to a visitor as an
"owner" as opposed-to a—"tenant™ refers only to the form of
ownership and not to any change in use.

In the court below, Respondents argued that the proposed
change in -ownership form indicates a change in use from
tourist accommodations to single family residences. This
terminology, however, agaih relates only to ownership and does
not indicate any change to which the property will actually be
subjected. The label given to the visitors may change, but
the actual use to which the property will be put remains
‘identical to the use prior to the change in ownership.

As this proposed'change in ownership entails no change in
use, the Zoning Board of Appeals ‘was-incorrect:in-asserting- ~~---nnn o
the need for an:area:variance and-theTcourt-belﬁw:erfe@ in

failing to declare this assertion as error.
POINT YIT

THE LOWER COURT ERRED IN FAILING TO DELCARE AS ERROR THE
INTERPRETATION OF THE ZONING BOARD OF APPEALS THAT AN AREA
VARIANCE WAS REQUIRED FOR THE CHANGE IN OWNERSHIP FORM
PROPOSED BY PETITIONERS~APPELLANTS.

The finding by the Zoning Board of Appeals that the

proposal by the Petitioners-Appellants constituted a change in



. use was without basis and should have been declared as
incorrect by the lower court. Unlike the case of Cathanm

Realty Corp. v. Town of Southampton, et al., 97 AD2d 53],

aff'd, 62 Ny2d 831 (1983), wherein the Southampton Zoning
Ordinance specifically restricted residential uses in the
district in question:and by amendment addressed co-operatives
as a type of use, The Lake George ordinance is silent as to
any definition of co-operaéives or condominiums which would
indiéate that their establishment constitutes a change of use.
In the absence of such a definition, there-exists no
justification for regarding .the change of ownership as a.
change of use s¢ as to give use to a need for an area
variance.

It is respectfully submitted that in the absence of any
mistaken in reguiring an area variance and the lower court

erred in failing to declare this interpretation as error.

CONCLUSION

The Supreme Court abused ip discretion in denying the
Petition of Petitioners-Appellants seeking an Order declaring
as error the determination by the Lake George Zoning Board of

Appeals that the change of ownership of the "Stepping Stones



Resort” as proposed required an area variance, thus the Order
denying the Petition should be reversed.
Dated: June 7, 1989 Respectfully submitted,

WALTER O. REHM, III

Attorney for Petitioners-
Appellants

175 Ottawa Street

lLake George, New York 12845

Tel: (518) 668-5412
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STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,
Petitioners-Appellants,
For a Judgment Pursuant to Article 78 of the CPLR,
-against-

GEORGE McGOWAN, JAMES MATHIS, APPEAL NO. 58926
DANIEL STRAIN, JOSEPH DeSANTIS,
and DAVID ROBINSON, Constituting
the Town of Lake George Zoning
Board of Appeals,
Respondent ~Respondent.

c 1.1t ~ APPENDIX TQ = - o =v- cmsrzoes oes
_in DL ATWODO ,EEJEF‘Q? ;" aeaan o T -
... . .RESPONDENT-RESPONDENT .__....7 " = .5 ~rs e - =37on

= m— = rE—— —

Miller, Mannix & Pratt, P.C.
Attorneys for Respondents
One Broad Street Plaza

P.0O. Box 765

Glens Falls, New York 12801
Tel. (518} 793-6611



WaLTER O. REH M, 11

ATTORNEY AT LAW
176 OTTAWA STREET
LAEKE GEQRGE, NEW YORK 128458

B1B-668-0413
518-668-8413

JOHN J, BAYT

September 14, 1988

Town of Lake George

zoning and Planning Administrator
014 Post Road

Lake George, New York 12845

Attentions—-Glifford Frasier
Re: Stepping Stones Condominium Conversion
Dear Cliff:

You will find enclosed herewith an application submitted in
behalf of Mr. and Mrs. Donald Stone of the Stepping Stones Resort
in Diamond Point for an interpretation by the Zoning Board of
Appeals of the applicable provisions of the Town of Lake George
zoning Ordinance with respect to the proposed conversion of the
Stepping Stones property from its existing use to a second home
seasonal condominium,

As I have mentioned in the enclosed application, I must
reiterate to you that no subdivision of land will take place, and
thus, it is the Stones' position that no variance is required for
this project,

it is also my understanding that the Zoning Board of Appeals
is next scheduled to meet on the evening of October 6th. As I
mentioned to you during our last weekend, I will be away on
vacation from September 29th until October 12th. Since no other
matters are presently scheduled for the current Zoning Board of
Appeals Meeting, it would be extremely helpful if the Board would
be willing to reschedule a meeting on this matter to a date either
prior to September 29th or on or after October 12th,

- L J [
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"y

Clifford Frasier

E - l"‘ " )
H . il [ '
i StP | 61363 i'U' September 14, 1988

I realize that th
somewhat unusual, and
any member of the Boar
business be placed on

e request to reschedule the meeting is

I certainly would not want to inconvenience
d or any other applicant should further

the October agenda. I will be in Florida,

and if necessary, I will fly back on the 6th for that meeting.

1t would be most helpful if you could advise me of the

Board's decision relat

ive to schedule as soon as possible, so that

any hecessary travel plans may be made.

WOR/ cemg
Enc.

very truly your

walter O. Rehm III

R 046



To

A.

1.

?ﬁ/ff Indl

TOW OF Laxe czorece StP { 6 198 il
ZONING BOARD OF APPEALS

- Cash Not

. - :
i | Date Rac'ds ?//ﬁ;/r//

the Zooing Bodrd of Appeals:

Statement ob Ownership aad Inkerese
DONALD E. STONE and
1. The Applicant(e) _J, KATHRYN STONE tiwd (are) the

ouner(4) of property situxtedN¥t casterly & westerly of NY Route 3H,

in the hamlet of Diamond Point, Town of Lake George

2, The Applicant’s appeal cdrnceins the prnp.ei'ty euned by them and known

as the Stepping Stones Resort,

and lotated a¢ Diamond Point, Wew York

gggtt’iagns?l Block i Lot ;29

Warren County Tax Map No, 6,

Request:
Applicants propose to convert the existing Stepping Stones- Resort

from its present transient resort use to a second home seasonal .

condominium development including one year-round house and fourteen

saasonal cottages. No new construction is contemplated, and

occupancy of existing cottages will be limited to the. period from

approximately May lst until approximately Oc:tober 30th o! ench year-

Lo pmmmoma n

No subdivision of land will- take"placaf—no ‘new -lot—lines will be

drawn, and pursuant to Section:5.20 of the Town of Lake George

Zoning Ordinance, such conversions require site plan review, -°'-

Applicants request an interpretation of the Town of Lake George

Zoning Ordinance to the effect that no area variance would be
reguired for such conversion, since

ake place, and no new Jlots wi created. The second parcel of
property located on the westerly side of lake Shore Drive

(Section SIBlock 1 Lot 5.292) containing 1.66 acres, will be

included in the project.
sm-:mM

‘Yelephons Hot (518) €68-5532 O A . Zf‘

it

pP.0. Box 5
Hailing Addresa

piamond Point, N.Y, 12824




TO CENTER, OLD POST ROAD, LAKE GEORGE, HEW YORK, WLil WMATevy oo
MC GOWAN, PRESIDING. )

MEYBERS PRESENT: GEGRGE M GOWAN, CHAIRMAN
JOSEFH DE SANFLIS

JRAES MATHIS
DAVID ROBINSON
DANIEL J. STRAIN
MEMBERS ABSENT? NOHE
ALSO PRESENT: FRAN HEINRICH, CLERK OF PLANNING & ZCNING OFFICE

PAMELA MARTIN, SECRETARY PLANNING & 2ONING BOARDS
ERNEST IPPISCH

ARTCH IPPISCH

DXMALD STONE

FATHRYN STCHE

Roll call was taken at 7:34 p. m.

Joseph DeSantis made a motion to accept the Zoning Board of Appeals
Hlmiztes from the September 1, 1988 Meeting and James Mathis seconded the
motion,

!:biion vas carried.

The September 1, 1988 Zoning Board of Appeals Meeting Minutes were
accepted,

it AREA VARIANCE APPLICATION V26-88 - SUBMITTED BY ALPINE VILLAGE
70 ADO THREE {3} MOTEL URITS TO THE REAR OF MAIN LOOGE
1P APPLICATION 1S CCMPLETE, SCHEDULE PUBLIC HEARING- 10/20/89, 7:00 P. M.

James Mathis read the applicaticn which ray be found in the Planning and
Toning Office. A letter is also attached.

|| pavid. rRobinson made a mdticn to accept. the applicatifin and.schedule the .. . -
|| matter for public hearing ani Joseph. beSaritis seconded the:mtlon.

Motion was carried. ) L

The agplication was accepted and the matter vos scheduled for public
hearing on October 20, 1988 at 7:00 p. m.

INTERPRETATION #2-88 - SUBMITTED BY DONALD & EATHRYN STOHE, DBA
STEPPING STCHES RESORTS - APPLICANT REQUEST INTERPRETATION CF
2ONTHE ORDINANCE ARTICLE 4, SECTION 5.70 - CONVERSIONS
ACCEPT APPLICATION & SCHEDULE FUBLIC HEARING FOR 10/20/88 AT 7:00 P. M.

Joseph DeSantis read the application which may be found In the Planning
ard Zoning Offlce.

James Mathis made a motlon to accept the application and schedule the
patter for public hearing and David Robinson seconded the motion.

Motion was carrled.

The application was accepted and the matter was scheduled for publlc
hearing on October 20, 1988 at 7:00 p. m.

R 048




waLter O. ReEum, 111

ATTORNEY AT LAW
178 OTTAWA STREET
LAKE OEORGE, NEW YORK 12848
£18-668-841R
518-6568-0410
JOHN J. RAY

September 16, 1988

Town of Lake George
01d pPost Road
Lake George, New York 12845

ATTN: Clifford Fraiser
Zoning Administrator

Dear Cliff:

Pursuant to Qour telephone call of this morning, I have
enclosed my check for $25 representing the £iling fee for the
interpretation request submitted on behalf of Donald and Kathy
Stone.

In addition, it is my'qnders;anding that the Zoning Board of
Appeals will hold-a public‘hearidq'bn”tHiS'mattér“which“iS“ mie AT e
scheduled fo:;j}?pjyfﬂngH?thg:gygyinq—of;october 1)

R

SIv i . -
= -

Please call me ?ﬁ~you-shoul@f;edhiretapything fufthéilffq; e
Very trulyz;;ééjjv e
Walter ©. Rehm, III

WOR/bzs
Enc.
cc: HMr. and Mrs. Donald Stone

R 043
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. Town of Lake George
TOWN OFFICES
LAKE GEORGE, N.Y. 12845

NOTICE OF PUBLIC HEARINGS

PLEASE TAKE NOTICE, that pursuant to the Zoning Ordinance
for the Town of Lake George, the Zoning Board of Appeals will
conduct Public Hearings on October 20, 1988 commencing at 7:00
p.m., at the Town Center, 0ld Post Road, Lake George, New York
to consider the following Applications:

AREA VARIANCE APPLICATION V26-88 - submitted by Ernest &
Anton Ippisch dba Alpine Village to add three (3) motel units
to the rear of main lodge (proposed units have previously been
constructed). Applicant proposes to remove four (4) units from
the guest house to comply with the zZoning requirements.

Said property is located on the east side of Route ON
(corner of Rt. 9N & Morris Lane), in the Town of Lake George,
being Section 29, Block 1, Lot 5, Tax Kap No. 6 County of Warren,

¢ INTERPRETATION #2—53:? submitted by Donald & Kathryn Stone
dba Stepping Stones Resort, applicant_;gquqspainterpretation
of the Town of Lake George Zoning Ordinance = Article V, Section
5.70 - Conversions. Applicant proposes to copvert the existing -
Stepping Stones Resort from its present transient resort use
to a second home seasonal condominiumdevelopment including one
year-round house and fourteen (14) seasonal- cottages. No new
construction is contemplated.

Said property is located on the easterly & westerly sides
of Route 9N, in the hamlet of Diamond Point, Town of Lake George,
being Section 51, Block 1, Lots 5.292 & 7, Tax Map No. 6 County
of Warren.

AREA VARIANCE APPLICATION V27-88 - submitted by John &
Suzanne Lustyik to construct a 24'X24' garage located in the
front yard, without meeting the rear yard requirement.

Said property is located on the South side of Flat Rock
Roads, approximately 2800: feet north of the intersection of

Stone Schoolhouse and Flat Rock Roads, in the Town of Lake George,
being Section 39, Block 1, Lot 239, Tax Map No. 6 County of Warren.

BY ORDER OF THE ZONING BOARD OF APPEALS, TOWN OF LAKE GEORGE.

GEORGE McGO¥AN, _
CHAIRMAN, : R 050

Pabe Jeorge . . . Amertca’s Family Playgroundl
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Donald E. & Kathryn Stone P.O, box 74¥

P.0. Box 53 L G 128

Dismond Point, New York 12824 AtNe. Kol Parker

¥elter O, Rehm, III - N.Y.5. Health Dept.

:;§°322{.:tst" 21 Bay Btreet, Roger Bullding
reet Glens Fallm, N.Y. - 12801

Lake Ceorge, New York 12845 ' Att: Mr. Brian Fear

Xarren County Planning Board
warren County Mumicipal Center
Lake George, New York 12845

. Adirondack Park Agency
Box 99

RayBrook, N.Y. 12877
Att: Mr. James Hotaling

Lake George Assoclation

Fort George Road, P.O. Box 408
Lake George, New York 12845
Att: Mona Sieger, Secretary

Dept. of Envircamental Cons,
lfudson Street Ext. Box 220
¥arrensburg, N.¥Y. 12885
Att: Kr. Bill Murman

Xarren County Dept. of Public
Yorks

Yarrensburg, N.Y. 12885

Att: Mr. Fred Austin

N.Y.S. Dept. of Transportation
.t em ——— 2B0--Bain Street .. .. e 2
i siiwemeen o Marrensburg, K.Y. 12885
o Att: Hr. Hq;b Stetfens

[

R Lake George "Fire Departinent '
Ottawa Street
Lake George, New York 12845
- Att: Mr. Rob lHickey

Glene Fails Independent Living
Center ~ Quaker Bay Center -
P.0. Box 453

Clens Fallg, Hew York 12801
Att: Mr. Harvey Raymond
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" page —3= LONLMG Dakw Wa tgpposs

where 1 am from - South Jersey, Atlantic City. You should tee the

i trafflc because of the casinos down there. The people at work golng back
land forth from Atlantic City. And that is what is going to happen here,
There is no vay of making 94 wider, I am looking down the lins. I won't
be around btut my grandchildren will be coming up here.*

There was no further public comment.
The public hearing wes closed at 7:33 p. m. e

;\4 INTERPRETATION §2-88 - SUBMITTED BY DONALD & KATHRYN STONE
peA STEPPING STONES RESORTS - APPLICANT REQUEST INTERPRETATION OF
JONING CRDINANCE — ARTICLE ¥, SECTION 5,70 - CONVERSICNS

walter Rehm, 111, Esq., said, "I represent the Stones who own the
Stepping Stones property in Diamond Point. I think probably most of you
are familiar with it, 7his Is a survey mep of the propecty that was ,
recently done. And what there are, is there are 15 cottages, even though
they are’ murbered 15, you notice that 13 s missing for some reason, and
a house, Now, thls i {n an RCH Zcoe I belleve, where the minimm lot
size is 20,000 square feet. And if you were to take a total of 15 units,
if you include the -house, ard mitiply it by 20,000 sq. ft., otviously
there is not a sufficient amount of land to subdlvide this property. The
proposal that the Stones have s to create a second home, condaninium
develcpment on this property.—and. each. coe. of-the units, dincluding the _ __
H house, with the units within the condeminium, and you know a condaninium
is not a thing, it's a form of ownership. And under the condominium form
of omership, there is no subdivision of land. Ko lot 1lines change. Ho
pew lot 1ines are created or anything 1ike that. Bat, ifomeof youor1
or scmeone from the general public were to purchase one of these
condominium units, what they would purchase, {f it happened to be 12,
would be the interior of this building, nct the boilding itself, Jjust the
Isterlor. This Is the same as Cannon Foint. And also an undivided
Interest in the balance of the property. And as I said, there would be
no subdivision of land, *»=~" == "7 YT U T ot

—_——— it vk wm oA e

1£ you look downiin the, lgver corner of the map, you will see that ..
there iz an additional; .66 HcFes on the other elde of the roadwhich 1& " "~
fociuiel in this. The toeal acresgs bon Is sbout 3.7 scres total?™ ;|- "

Donald Stone said, ;Jﬁ:st short of"d"aci'a;"‘

Attorney Rehm said, "So, a little less than 4 acres, Now, the proposal
bere is to utilize the main house as a year-round residence, but to
restrict the rest of these cottages for use only on & seasonal basis,
They are units in the summer nov, rented on a seasonal basis to people
that stay a week, 2 weeks, 3 weeks, or whatever they stay. And the only
change that ls proposed is to allow imdividuals to own these and to

them during the good weather. 5o, the proposal would be to sell
them off. But, to generally continue either owner occupancy or the ouner
of a particular cottage through the Stones could rent the cottage just as
the Stones are renting it now, o the cwner of a particvlar cottage could
rent the cottage themselves, Since the cordeminium would own all of the
buildirgs, there would be no irdividualism as far as colors of buildims
are concerned or as far as landscaping or any of that type of thing.
Everything would be-raintained, exteriors, by the condeminium,

Now, the question is, what sort of approval is required for this,
And 1 have done these in dlffsrent comunities and I have done them all
sorts of different ways. Sometimes I have felt that the path of least
resistance was to apply for a variance bacause 1f you have 1S units, it
{s very natural for a Board to say, well the minimws lot slze then is
20,000 square feet. Maltiply 15 by 20,000 and you den't have enough
square feet so you can't do it unless you get a variance, I have said in
other cases that because of a chain of Supreme Court cases that are now
at the Court of Appeals, no variance is required for this sort of thing.

R 053




page 6~ 2oning Board of Appaals 10/20/88

And I have discussed thls with C13fE, and CM £, in doing hls duties
properly, as far as he is concerned, 2 varfance s required, shich is why
we are here tonight,

1f this project goes, and you look at this property as you drive by,
it Is not golng to change, It is going to be exactly the same as it s,
If you look at the tax mep, it is not going to change. It will
aporoximately the same as it fs. o new bullding is required. There I
no proposal to take any buildings down. There la simply a change that
these will be occupied ag in the past, but the difference is that—— --
individuals will own.

The law ls,ard!hmuatthismardhasmmael,ﬂremm
counsel, and I know that you haven't seen these cases, ard I wouldn't
think that you would at this polnt, and that you will want to discuss
this with counsel. But, the law {s this... A town acquires the
authorlty to zone property under the Town Law, Section 261, And that's
the section of the Town Law that says a town can enact the zoning
ordinance and LE that section of the Town Law did not exist, the Town
would have absolutely no power to zone because that's a power that the
State has. And the State has delegated that to the Town under the Town
Lav of the Cities under Cities laws and to the Village under the Village
law. And the court cases say that the Town Law {s not delegated to
Towns, the authority to control the wethod of owmership of property.
And the corallary of that Is that the Town Law, the Legislature shen they
enacted the Town Law, delegated to Towns the authority to regulate the
use of property. So, Lf this property !s used az a realdential purpose
or if you wanted to change this use in a way that was contrary to the
zoning ordinance, there {s no question that the varlance would be
required. And-1f-this—sas a Comercial Zcne, which it'is ndt, ita a
Residential Commercial, but if this was a Commercial Zone, and we wanted
to do this so we would change the use from, at least for argument
purposes, a Commercial use to a Residential use, a variance would be
required if this was strictly a Comerclal Zone, If this was strictly a
Residential Zone, and these were little cottages that people owned and
somebody wanted to buy them all up, and run a resort, then again a
variance would be required. But, to change the methed of use fram
individual owmership to cordominlum o-mership, Is not a zoning issve,
Ad the cases, as far as I can see, are very clear on that.

And 5o we are here tonight to ask this Board s {nterpret the Lake
George Zoning Ordinance to the effect that no variance is required for a
conversion of a resort such as this to a second home, single family,
coodaminium ownership. And that is the task before you. Nos, 1 know
that you look at me and you say what the heck is that quy talking about.
what is he trylng to put across on us now., But, that does seem to be the
law as I read it, And it is one of the few times in.life that it is a
1ittle bit clear. Let me see if 1 can tell you about a couple of cases.

The first case happened in Long Island in Southhold. In Bouthhold,
they had a motel and these people wanted to convert the hotel Into scme
kird of a condomlajum. Ard the lecal Zoning Authority told them that

couldn't do it. Amd so an action was commenced against the Town of
Southhold and the Supreme Court, in this district on tong Island, or
perhaps it was the Dlstrict Court I don't know which, one of the courts
held that that was an invalid exercise of the power of the community
because all they were dolng is changing the form of ownership. And coe
other thing that you should realize,.. As far as lot size, these are
legal today. And if you can follow the reasoning, they are prior non-
conforming. Now, you could not build these teday on separate lots cn
this property. There is no gquestion about that. But, as they exist
today, they are perfectly legal. This is a perfectly legal cperaticn.
And 50, what that case sald is, that as long as you don't change the use
in a wvay that violates the ordinance, then you can do this without a
varlance., 1 am the first cne to realize that this is not vhat the Tom
Board had in mind when they enacted the Zoning Ordinance. Because If you
look at the definition of subdivision in the Zoning Ovdinance, it says
any division of ]Jand and so on and so o, including condominium, cooper-
atives and every other darn thing. It says that, what I am saying to
you is, that that is fllegal. That povizion of the Zoning Ordlnance is
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11legal, And that {s what the courts have said, in October 1985, the
Court of Appeals in Bew vork decided a case calied FGL & 1o Property Corp.
va. tha Clty of Rye. Ad ft's the major case of this subject. In the
previcus case it says, 'Nor the mere change in the type of cwnership
result in the destruction of the valid existing non-conforning use.*
Also, 'Zoning Ordinances cannct be employed by a Municipality to exclude
condanlniums of discriminate against the condaminiun form of cwnership,
for it is the uss rather than the form of oenership that {s the proper
concern ard focus of zoning and planning requlatlons.' ad I am pot
golng to bore you with this pact of it anymore, That is, a3 far as I ma

from the local planning polnt of view, 1 can say to you that I think
that the use of thls property, from a planning point of view, &3

, would probably be & heck of a lot better than the weekly
turnover of pecple in and pecple out. This happens to b cne of those
resorts that cperatesd at 1008, or very close to 100% capacity, There is
a provision in the zunir? ocdi ch
asking yu to meke & decision on tonight, it says {f you convert fram
this type of owership to single family condeminium type cwnershipy then
the mtter is subject to site plan review and CLIEf knows what that
punber is. It i8 in the ocdinance.”

cliff Frasier said, "S.70C."

Attormey Rehm said, "So, that s in the ordinance. 1 am not asking you

to make a decision on that tonight. put, the fact of the metter 1s, it's
very likely that if the Town lacks jurisdiction, lacks authority owver

this, at this level, the variance level, it may -very-well be. that it

Jackg authority at that level, But, I have teen in this business iong
enough to know that there are certain legitimate concerns as far as

ing and comunity development. And 1 think that the Stones are
willing to test the waters ag far as site plan review ia concerned a
dlscuss this thing with the Planning Bosrd and solicit recamendatjons

and so on with the Planning Board, And 33 1ong as the planning Poard is
willing to treat us fajrly reasonably, we are willing to not raise that
{ssue at this point. But, we do feel that no variance is required and

ask for you to make th:z!t‘detendnatlm. 1 can submit some of these cased
to you or to your counsel - §£ “you"want.” I-can do shatever and angwet any” -’
quﬁl'.icns you ﬂ\iqht ha?le.I‘- DR . . s m e e el RETTOTTT

I . -

Chairman McGowan eaid, "Mr. Rehm, I would appra:late‘llt. our “at forney is -
¥ark Schachner, if you would mke available to him your arguments Hecause
we will be consulting him cn the scope of our jurisdiction.”

oo

pavid Robinson asked, "On the examples, were they commnities that are
1ike Lake George and are resort commanities?®

Attorney Rehm, said, "Yes. ©Onme ig in Southhold in Iong 1sland which 1
belleve is on the ocean. Cue is Hesthamptofs.. 1 guess Rye is also on
the ocean, oo Long 1sland Sound, but I think Rye is a city. They are mot
eactly ke 1ake George, but the fact of the mtter iz, it doesn't make
any difference.”

pavid Rebinson gaid, "I understand, But, 1 am just thinking of the rest
of the commmity as a whole, as a resort commanity, as o what this may
gtart or begin.*

Actorney Rehm said, *his is not new to Lake George. It is really a
pasic question. I8 it or is it oot something that the Town can requlate?
Togwns were born with no authority at all. They had no rights to do
anything. And then the State provided Toms with certaln powers. 1f you
have the power, you have the power. Mﬂwetmvetodealuith that, If
dan't, you don't. And LE you den't, YU shouldn™t try to exercise
g your as it is, mot
trylog to overstep your bounds. 1 am surprised trankly, that the law is
as clear as it does sea. Itmkessmsetoneasahwyerwtlsee
these. My interest {s different than yours cbviously, #md yours is

R 055




page 8- " 2onlimg Board of Appeass

James Hathis sald, sthe concern [ have yalter is that from your arqument ,
what you are gaying 1s that wst of these motels, resorts along the lake,
without any problem, would have the right to do what you are propaslng
for Stepping Stones, without any varjance, becauss 1t would be grand~
fathered, The intent of our goning law was to try to regulate the

e that are going o 1lve ln that space. And yet, because mwtels
weze tuilt probably before the Zoning Law was established and put living
units in smller spaces what ve are allowing right now, we are qoing
toluweverymtel mrﬂndecidestzmnts to get out of the wotel
amd cleaning rocms, to come in and want to gell the hotels and
maka them condoml niuns and we are going to be helpless to stop this.
1 don't want to git here and be part of & helpless group to stop
something like this. I think it 1g contrary to the purpose and the long-
term design that was written into this zoning Law to make the environs
arourd Lake George a condominjum agent for people from vho knows where.
And part of the argunent you have {s that the Zoning taw dictates use not
omershlp. And 1 agree with you. It is pretty clear. put, part of the
argument they are making with the Stepping Stones, {m that the
condaniniums will be a 6-wonth condaminium, that the pecple will only oo
it for 6 months of the yeal and they will not use it In the wintertime.
How, 1 have & hard time believing that that will happen.®

Attomey Relun sald, "There's 00 problem with that Jim. That phase of it
{s absolutely ™ problem.® .

James Mathis said, "You think you could tell people that spent
$100,000.00 on these things that they can't come Up in the winter?®

Attorney Rehm said, phsolutely. That's the nice thing about condeminiee
owmership, You can control all of those things. Flrst of all, there ls
no vater. It is not winterized.” '

James Mathis said, "But, they can be.®

attomey Rehm sald, rthe certificates of cccupancy that he is golng to
ited to 6 ronths, The condominum declaration
and bylaws and also the restrictions on the property will lindt it to 6
wonths. And I'm telling you that they don't have any choice. But, I'11
tell you scmething else, It's ot even § wonths because these things are
generally occupied, evm'as-‘mtﬁminim'.‘théi are-teq}ly-mlj- .
when the kids.are free and then oa weekends once- in 2
while or maybe for a week in the spring of £a1l;- ‘But, I you look at-~ - "
thess that have been dooe, that is vhat has happened. If you Jock At
these that have been dcne.-u:e.prope:ties have been upgraded. There are
bly less pecple if you lock at the ones that have occurred 50 far.
That 1s that argument., We could argque about this all night, but 1 can
make very arguments to the fact that this is mach better for the
comunity from Jots of points of view. The tax base is horrendously

for the communiky. It doesn't produce any kids for schoel. You get
pecpie that have the ability to purchase theseé, financlal ability and
ctherwise and s0 you tend to get & group of pecple that will consume more
in the mre traditional parts of the community, less tourist-oriented

sposal system and so on, vsvally is less with these. There

seems to be more control , more pride of omership. Al there are lots of
good reasons for doing that. The condominium can also easily control, by

Some
la bay & subdivision, a lot with a house on 1t, ard vhat they say is,

then you can exercise it, as you should, If you don't have it, then it's
vrong to try to exercise jt. It's just 1ike, you know, any other area of
wmﬂ\t-lt'svrou; for the pollcemptﬂlyuuovermmeuayhmn
tonight and saY *Get out of the car and spread eagle because I vant to
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xids to school here and all that, I caie sbout the cormunity. But, 1
care equally as wuch that the rights of the Stones, and me ard you and
everybody else, whatever they are, are preserved, and that government
doesn't overstep jts bounds because it just thinks that that is what the
Town Board thought that they were dolﬁ vhen they did u\at.l Ad yet 1

justas{ousay-—ev y up dom the could do this, They
haven't in the past.’ It s not terribly feasible with & lot of the
properties pecanse a ot of then are motels, Those that haven't already
done it through gubdivision o€ condominfum, there are very few really
good pleces of property left to 0o this vith., But, there ls no questicon,
and Cliff knows it, t}atlamworklnqma e, And 1 don't knod
if he has told you. And this is a very desirable economic plan ag far as
owmers of property 1ike this are . because this area has
changed. And while this was the best vse of thls land when Bob

tuollt it, the use of this land, the best use of this land, is no lorger
for this type of use. 1t just isn‘t. Ad it is aheck of & 1ot more
valuable to &0 that, to do this conversion, and if you can o that
without adversely irpacting the commnity and »dversely impacting the
environment., ard f the planning Board does its job, a3 I am gure it
will, and imgose conditions upca approval that make sense and ensure that
this is a good projects maybe this is Jocking at the econcnic reallities.
ard we have seen areas of this country. for exarple 014 Orchard Beach ard
other places where comunities have not Jooked at the econamle realities
ard the result has been sore adverse. But, I will give Mark (Schachnel,
Esq.) the stuff ard 1 will answer any gurther questions.® . . . ... .

The public hearing was opened at B:00 P+ M

Fathryn Stene said, "1 would be veryes very pleased if we could go in this
direction. Aid the L€ of it would be less ot wore, And we have always

run a top-grade operation vith top-notch people that have com to oxr
ard 1 certainly worild not sell to anyone that I didn't feel would

take care of the: y. 1 fntend 10 1ive there.”

p—
"

(F ) - . .
Kathy i sajd, "1 am from the Lake George association. ~1-would. 1ike
to say that the jake George association is strongly ogposed to the
concept of conversions all of the vay vp and down Boltén Road. - W have ...
seen a lot of t}mluboltmuﬂwevill see a lot of them in
George. It is confusing. Ik that the Zoning Ordinance does specify
criteria for condominiums. 1 really believe that if you look-at 5,70lc),..
{t says that Tconversions, vhen made, wust conform to the provisions
ofthis Ordinance.' They wrote the word 'must! in there, 1 vas here,
working for the Town, shen they ald that, Amd the reason they did that
vas to make it BLIOMIET All the way through the Zening Ordipance you
hear the word Ichatl.® They didn't know how to regulate it. Their
theory vas to 60 jt. 1f it ls taken to court and overturned, fine. But,
have to have a tardle on it. You can't jJust sa¥ that you don't have
any authority te regulate conversions, because you do. B
Il density variance requiresent and that is what you ghould decide. 1f it
_ 1stakentocourtan:l it {s overtumed, fine. Then you will have t0
e the ordinance. But, you wust have a handle on jt. The Plamning
Board will have 2 handle on it tut cnly as far as aesthetics, eroaion,
stormWater, stuff llke that. They are oot going to have anything to do
with the density. 1 think that 13 very important., 1 think that M. Rely
ig wrong in telling you that you have no authority here and making you
fesl shaky oo this, You have a gocd authority, a gocd standing here to
gake a decision on this interpretation. That is what you are here fof.
1f£ 1t is wICtq, jt's wrond. if it's right, it's right. But, YOU have
that authority. The Zoolng Ordinance has no special relief granted in.
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There wes no further public camment. The public hearing was closed at
3105 p- M. .

AREA VARIANCE APPLICATION V27-88 - SUBMITTED BY JOHN & SUZANNE LUSTYIX
TO CONSTRUCT A GARAGE 24! X 24' LOCATED IN THE FRONT YARD
APPLICATION WAS APPROVED BY WARREN CDUNTY FLAMNING BOMD 10-12-88

Chalman McGowan read a letter from a meighbot, Theresa Her:og, stating
her support of the project. The letter may be found in the Planning amd
Zoning Office,

Jochn tustyik sald, "Here Is a sketch with the residents. This {s our
residence here. And what 1 have presently back here Is a swimming pool
with a landscaped area. And what we propose to do, rather than put a
‘garage right next to the residence here, we would bring the garage cut
and align it with... In other words, the south end of the garage would be
in ine with the porth end of the tuilding. And the reason that we want
to do that i{s so that it does not crowd or Interfere with the pool which
iz back here and simply moving it out here, we have had the 4 fmmediate
neighbors discuss this with us. And I think I have letters from all 4 of
them, And they a)l agree that this would enhance the overall beauty of
the preperty, rather than stuff the thing back in here and interfere with
the existing pool area."

Chainmn McGowan read the letters from Mancy Richols, Joan Crescente, and
Floyd Boyea, all in support of the project. The letters may be found In
the Planmning amd Zoning Office.

bavid Robinson sald, " was locoking at the other hames in the nelghbor-
hood and I noticed that a lot of the houses had garages that were
connected with a long breezeway. I dida't know if you thought about
anything like that.®

Mr. tustylk said, "Well, I think that that would be the plan off in the _ _ .. |
. }| future, mybe in 3 or-4 years, My wife has discussed the possibility of

putting up a sun room. And we could simply extend the toof that you are
talking about over to the garage. That is not what we intend to do right
now,  Bat, that could be done in the future.” ot
Joseph DeSantis said, "I don't think I have a handle on why you are not
going to connect it."

Mr, Lustyik said, "Well, you would have to come wp and look at the
property, But, to put it adjacent to the house, it would crowd the pool
Warea. And I think it vould Go it in such a way that 1 don't think 1°d
put the garage. I would not erect the garage if 1 had to put it in that
particular spot. I think that by moving it forvard, you den't croed that
pool area amd also what I am thinking of Is the bteauty of the property.
If you lock at the property from the front, and you would put a garage
back there, I thirk {t would ruin the appearance of the property. That's
really the reason why we want to move it.”

David Robinson said, "The entrance will be facing the house, then.®

Mr. Lustyik said, "The entrance would be facing the house, The only
other thim that I would like to mention 1s the residents about 2 houses
down from us, the James Stein residence, presently has a garage in the
same location, in other words, facing towards the driveway.®

——
—

James Mathis said, "The main difference between your proposal and thelirs,
becavse I locked at thelrs after I drove past your house, Is that they
did connect their house to thelr garage with a breezeway, It's an
attached garage, which would put it in compliance, And it does not lock
bad. It i an attractive set—up. It Is at a right angle to the bouse.*

I Chalrman MoSowan sald, "1 would advise you all to lock Into the past
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WALTER O. REHM, 111

ATTORNEY AT LAW
178 OTTAWA STRrry
LAEKE GEORGE, NEW YORK (2848

B1E-868-0412
6l18-668-5410

aoxfmnAY October 26, 1988_

zoning Board of Appeals
Lake George Town Center
Lake George, New York 12845

Re: Donald E. and I. Kathryn Stone/Stepping Stones Resort

Gentlemen:

Pursuant to your request, I have summarized our clients' legal
arguments relative to the conversion of the existing Stepping Stones
Resort property to a second home seasonal comdominium project, On
September l4th, an application was submitted to the Zoning Board of
Appeals on behalf of Mr. and Mrs. Stone for an interpretation of the
applicable provisicris 'of the Town of Lake George Zoning Ordinance to
the effect that no variance would be required for such conversion
since no subdivision of land or other change would take place that
would require a variance or other zoning approval.

On the evening of October 2nd, the matter was heard by the
Zoning Board of Appeals and during our oral presentation, the
following peints “were made: ~ - = T . .

a. That the Stepping Stones property includes 3.76 plus or =~  “%+ 7
minus acres of land located on both sides of Lake Shore Drive in the
Hamlet of Diamond Point. A '1.66 acre parcel included within the -
above is located on the westerly side of Lake Shore Drive and is
substantially undeveloped. The second parcel containing 2.1 plus or
.minus acres with in excess of 200 feet of frontage on Lake George is
improved by 14 one family cottages, a year-round house occupied by
Mr. and Mrs. Stone and other improvements all of which are depicted
on the survey map heretofore submitted to the Board.

b. The proposal is to change the form of ownership of the 14
cottages and the year-round residence from its existing forn (wholly
owned by the Stones) to the condominium form under which all of the
buildings with the exception of the Stcones' year-round home will be
occupiable on only a seasonal basis from approximately May lst until
approximately October 30th of each year. No subdivision of land
will take place, no new lots will be created, no new construction is
anticipated and, in fact, the property will physically remain as it
currently exists. The units will, of course, be offered to the gen-
eral public for sale, however, deed restrictions filed in the County
Clerk's Office and restrictions set forth in the offering plan filed
with the New York Attorney General's office will contain the season-
al occupancy limitations as set forth above.
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c. It is my clients' position that the conversion of the
existing resort from its current form of ownership to the codominium
form of ownership does not require approval by the Town of Lake
George and more specifically does not require either a varlance or
site plan review. This matter was originally discussed with Town of
Lake George Zoning Administrator Cliff Frasier who determined that
both a variance and site plan review would be required for the
conversion and it is for that reason that the request for interpre-~
tation was made to the Zoning Board of Appeals. o

d. The power to enact and administer zoning ordinances was
granted by the Legislature to towns under Section 261 of the Town
Law. That statute provides, among other things, that "...the town
boaxd is empowered_by_ordinancemto-regulate and restrict the-heights;
number of stories and size of puildings and other structures, the
percentage of lot that may be occupied, the size of yards, courts,
and other open spaces, tha. density of population, and the location
and use of buildings, structures and land for trade, industry, resi-
dence or other purposes...". That statute specifically does not
grant to towns the authority to regulate changes in the form of own-
ership as antigipqted”pxﬁthepstonesfinwtheaconverston:oﬁntheir-J~" Voo
resort to the second home condominium form of ownership. That is
particularly true since.the.proposed.change will not result in a..
change of use that would be otherwise prohibited by the Town of Lake
George Zoning Ordinance. That is. to say, that the use of- the pro-.
perty both before and after the change of method of ownership as
proposed by the Stones will conform to the use provisions of the
Town of Lake George Zoning Ordinance for the zone in which the

property is located.

e. A relatively recent series of cases decided by Wew York
Courts support the argument set forth in the preceding paragraph,
although that legal proposition has been recognized in other states
for some years. North Fork Motel, Inc., vs Charles Grigonis, Jr.,
et al, originally decided by the Supreme Court in March of 1982 (46
WYS 24 414) and later affirmed by the Appellate Division at 93 AD 24
883 in 1983, was the first definitive case in New York on that
subject. In that case, the Court held as follows:
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Zoning ordinances cannot be enployed by a nunicipality
to exclude condominiums or discriminate against the
condominium form of ownership, for it is use rather than
the form of ownership that is the propex concern and
focus of zoning and planning requlations...{(Citations
omitted.) Nor does the mere change in the type of
ownership result in the destruction of a valid existing
non-conforming use.

Later, in March of 1985, the Appellate pivision in FGL & L
Property CoIrp. V. City of Rye et al, 108 A.D.2d Bl14, held that, "As
3 fundamental principal, zoning Is concerned with the use of the:
1and and not with the person who owns or occupies it. The Court in
that case citing the North Fork case again reiterated the rule that
it is use rather than the form of ownership that is the proper
concern of zoning and planning regulations.

The FGL & L Property Corp. case Was appealed from the Appellate
Division to the Court of Appeals and was decided in October of 1985
at 66 N.Y.2d 111, affirmed the Appellate Division determination and
is of major importance since it not only settles the law in New York
in connection with the effect of zoning ordinances upon changes in
the form of ownership as proposed by the Stones, but further con-
tains a rather detailed discussion of the "fundamental rule that
zoning deals basically with land use and not with the person who
owns or occupies {t". While the FGL & L Property Corp. case related
to a zoning ordinance enacted under the enabling provisions of the
General City Law, it seems abundantly clear that the same rules
apply to zoning ordinances enacted under both the Town and Village

Laws.

For the reasons set forth above, it appears particularly clear
that the conversion of the Stepping Stones Resort from its existing
single form of cwnership to the proposed second hone residental
condominium form of ownership is a matter that is not within the
jurisdiction of the Town of Lake George under its zoning ordinance
and accordingly, no variance, site plan review approval or other
zoning approvals are required therefor.
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As requested by the Board, a copy of this memorandum is being
forwarded to Town of Lake George zoning Attorney Mark Schachner and
1 would be more than happy to provide either the Board or Mr.
schachner with any additional information that may be required
regarding this matter. It is my understanding that a deternination
will be made by the Zoning Board of Appeals at its November meeting.

Very truly your

Walter ©O. Rehm IIX

WOR:bar

ce: Mark Schachner, Esq.
Mr. and Mrs. Donald E. Stone
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1. 3 SUBSTANTIAL THE VARIATION IS IN RELATION TO THE RECQUIREMENT:
The varfance la very substantlal - the applicant constructed three (J)
unlts without obtainlng the proper permits,

2. THE EFFECT OF THE INCREASED PFOPULATION DENSITY THUS PRODOCED CH
THE AVAILARLE GOVERNMENTAL FACILITIES: There are no Increased effects on
the governmental Facilities); however, there {# an increase in population
concerning density because applicant added three (1) units,

31, WIETHER A SUBSTANTIAL CHANGE WILL BE PRCOUCED IN THE CHARACTER
OF THE REIGHECRHOGD OR A SUBSTANTIAL DETRIMENT TO ADJOINING PROPERTIES
CREATED: There was a substantial change produced [n the nelghborhood
without anyone's knowledge,

4. WHETHER THE DIFFICULTY CAN BE OBVIATED BY SOHE METHOD, FEASIBLE
FOR THE APPLICANT TO PURSUE, OTHER THAR A VARLANCE: The difficulty can
bo cbyiated if the Agplicant had received the proper permits and used the
addition for purposes other than accommcdations,

S, WHETHER IN VIEH OF THE MARER IR WHICH THE DIFFICULTY AROSE AND
CONSIDERING ALL OF THE ABOVE FACTORS, THE INIERESTS OF JUSTICE WILL BE
SERVED BY ALLOWING THE VARIANCE: The interest of justice will be served
by not allowing the varfance. The applicant should have applied for the
proper permits and approvals.

The motlion was subject to a roll call vote resulting In the
followingt

pavid Roblnson - Yes
Joseph DeSantls - Yes
Danjel Strain - Yes
James Mathis - Ko
Chalrman KGowan = Yes

Motion was carrled.

Area Variance Application.V26-88 wis:denfed,~ - cmitian nonaionss

- f e - _ L. - o

% INTERPRETATION #2-88 - SUBMITIED BY DONALD & KRTHRYN STONE:
DBA STEPPING .STCMES.:RESORT. ~ CONVERSICNS ~ DECISION -

David Robinson said, *The problem with this to me s that I believe that
the Town, ot any other govermmental body should be In the position to
lock at a change of use, no matter what you say about the ownership, and
that {9 vhat we are dealing with here, because this s generally changing
the use of the property to a residential vse, even if considered a
seasonal, residential area, And that is where I have a problem. And I
bave to look at it from that pofnt of view becavse I am changing the
density of the area from a seasonal residential area and there would
generally ba ownership of the same parties.... I see it as a residential
area, I agree that the owmership question 1s relevant here because of
the fact that the Ianduse itself is going to be the same. The owmershlp
has changed so that It Is no longer a seasonal cottage, but changing the
owmers to a condaninium. T think it is both an owoership and use issue.®

Danie] Strain said, "Doesn't a condaminium call for a lot wore footage,
ke 20,000 square feet?™

Chalrmn McGowan sajd, "It calls for 20,000 square feet, A motel
Tequires 2,000 per square foot.”

Panlel Strain said, "So, they haven't got the footage then and there
isn't much we can do about that.”

R 063
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Chalrman McGosan sald, "It Is certainly within our power bhat there iz a

great deal of dlfference, The way 1 Interpret the law is if you were to
build a pew condaninlum from scratch, the requirement with the adjacent

properties would be 20,000."

Daniel Straln said, “Well that ls what they would be dolng, 1lke building
new condand niums, ®

Chairman McGowan sald, "They would be changing the structure of the outer
shell, In the condeminlum, they o the interior. I believe they have s
deed for the interior of the unit that they cccupy. The land, in my
urderstamdlng, stays in the same awmership. But, & new deed is {ss0ed
just for the interior of each structure.”

Cliff Frasler said, *That's basically {t. The property 1s owned like by
a corporation ailmost.”

James Mathls sald, "I had to agree vith shat Walter {Rehm, II1, Esg.)
sald in tenm of his argument about the changing In ownership. It is
certainly not covered in Zoning Law. But, I think that when we look at
the Lake George Zoning Law, I think it's different Erom the examples that
vere sited {n Walter's presentation, because 1 think that when our Zoning
Law vas written, It waa written with regard to the conpern that the Town
of lLake George had, and what could happen, arcund the lake In terms of
conversion. And I think that shen they said In Section 570C, that the
conwersions must conform to the provisions of the Ordinance, and the
Ordinance stated 20,000 sqare feel per dwelling unit in this particular
zoning area, I think that what coutd happen and the thing that would
concern me is that by ‘not requiring-a variance for—this, 1t.would open. . _
the door for every motel in the area to =2y, well, I had a motel for a
couple of years with the 2,000 square feet and now I will change it
without a variance to a cordominfum, Axl it will have a very high
density instead of 20,000 square feet par unit, we will have 2,000 give
or take = little bit, square feet per unit. And I think that there could
be a type of situation that was not intended when the Zoning Ordinance
was written and re-written earlier this year. 1 would feel that again,
because of the last sentence when it says gaid conversicos mast conform
to provisions of the Ordinance, A the provisions of the Ordlnance are
very clear that this does require a varfance in order to go through.®.. ... .

Josegh DeSantis said, I agree with Jim. . I'thirk LRAY I we doo't - .
{nterpret this as saying that it must conform to the provisions'bf't['ie"'
Ordinance, then what we.are doing ts openlng vp a doop hole. 1 could
envision, and this ray be far-fetched, but pecple tuilding as a motel in
a couple of years, just switching. If we say we have no jurisdictien
over that, then It will happen agaln and again. And I think that their
project my be for the betterment of the Town, but I would at least like
the cholce to review each one and came to that declsion to say that yes
in fact, it 18 a good project and will be a qood {dea and let's approve
{t. Other than that, I think that things oould get out of hand,"

buildings will probebly not vary wxer the new clrcumstance because
apparently Stepping Stones was 90 - 95% occupied between May I and
October 30 every year. And as a condeminium, they will be cccupied
probablythesmammt axﬂmybemtasmchbecmse there may be times
that the cwmers rot cnly cannot be here, but they cannot rent It out
during those times. But, I think that.the point you made of being able
to take each one as an irdividual conversion and keep that power In this

body is an imgortant thing.®

pavid Robinson said, “The intent of this, as I read 1t, was to do just
that - to contrel, Bctevezymtelurunitsofcotugedmldbe
converted into condcminiums or whatever, 1 fird this to be a grey area
with regard to the 20,000 square feet."

Chaimmn McGowan sald, "There are 3 things here, One ls the precedent
that this will set, What fen't an lssue here s the quality of the place
that the Stepping Stoces will be running of how well it will serve the
eqmmunity, o even the ervironmental impect, Those are not to me the
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critical questions. The critical questions are, condominiums are
.dulqned by our Jaw to have 20,000 square feet per unit. The Antlers was
just built down the street, And though they have motel units and 20 on
there, they conformed to the 20,000 plus. That's essentlally all 1 have
to say. We do need a motlon on this and lock at the question before us,®

Japes Mathls made a moticn that the Ioning Board of Agpeals [eels that &
variance 8 Ln order on Interpretation {2-08, to allow a conversion from
a tourist accommodation to & condaninum development, as the Applicant is
unable to conform with the 20,000 square feet per unit as reguired by the
Town of Lake George Zoning Ordlnance. '

pavid Roblnson seconded the motion.
Motlon vas carried,
"A variance is required for Interpretation 12-8B.

AREA VARIANCE APPLICATION v27-88 - SUBMITTED BY JCHN & SUZANNE LUSTYIK
it TO OONSTRUCT A 24'X24 GARAGE
EGATIVE/FOSITIVE DECLARATICH AD DECISIOH

i Joseph DeSantis sald, *This type of variance, at least the cnes up to

date, have never really bothered me. They have always seemed to be in
1ine with the character of the neighborhocd. 1 have never seen jt az a
major variance. I don't thirk he's asking a lot. 1 think that be is
keeping in the context of the neightorhood and he has a nice locking
place, It will continue to be a nice looking place and I just don't have
a ptoblem with ft, I think he should go ahead with it."

David Fobinson sald, "I locked this over closely. I think he went
through the trouble to get us 211 the facts and figures that we needed
and his neighbors al) sent positive letters of approval. HNothing elsa
has been regative, And I think that the locakion of it would go nlcely.”

- “(‘J\almn BcGowan sald, *T would add to that that if al) the applications

goke ‘the Baird™s job a whole Jot easier, 'All the answers are legible and®
it is pretty simple stuff, 1 reviewed the site, The houses are well
spaced, It preserves the continuity of the neighborhood. There is no
| jamming. In fact there Is & practical difficulty.*’ -

Daniel Strain said, "I reviewed it and I think it 1s just fine."

Jamea ¥athis sald, "The only problem I have with it... I mean, 1 agree
Iult.h wost of what you guys said in terms of what 1s being done, It is
| not bad. The only concern I would have is in previocs and similar
Jecisions that we have had to reke concerning garages In front at
different places. I think we need to lock at this particular situation
|| in the same 1ight that we have as others. b, in the time I have been
here, we have had 2 cases vith garages being asked for in froot of the
property and we disapproved 1 and approved 1. And in both cases, there
were good reasons, One of the points in the presentation the other
I night, which I favor, {s that it is similar to a building down the road,
the property of the Steins, Axd the reasocn that the Stein's was
acceptable vas that there was 2 definite structural connection between
the house ard the garage. And because it was connected, it became
" approved because It sas part of the house. And the garage could be In
front as it was not a separate structure. I guess the question I would
have s that if it i3 compared to the Stein's, then why is it not the
type of thing that it should be required that ft be coonected to tha
house 1ike the Steln's garage sas, or placed behind the house cn the
south slde of the pool, the property that they omn, there are treed there
noW. Ardlnerhlnlyumﬂdhatetoseetreesgodwn.butrwhml
feel a garage could be placed there, I just bring it up becavse I feel
it's necessary to be brought on the table in terms of the similarity of
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Town of Lake George
TOWN OFFICES
LAKE GEORGE, N.Y. 12845 -

November 9, 1988

Mr. & Mrs. Donald Stone
P.0. Box 52
Diamond Point, New York 12824

RE: INTERPRETATION #2-88 - CONVERSIONS
Dear Mr. & Mrs. Stene:

The Zoning Board of Appeals for the Town of Lake
George, at their meeting held on November 3, 1988
determined that an Area Variance is required to convert
the existing motel known as Stepping Stones Resort, into
a condominium development, as the Applicant is unable to
meet the 20,000 sq.ft. per unit, as required.

If you have any questions concerning the above
decision, please do not hesitate to contact this office.

- - = __S_.incerely ..
Cr/f Cliff Frasier
. Planning & Zoning
cc: Zoning Board -
Town Board Enforcement Officer
Town Clerk
Attorney Walter O. Rehm, ITI
file #2-88 :

R
Pake Jeorge . .. JAmerica’s Family Playgroundl
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To Be Argued By:s Mark J. Schachner
Time Requested: 10 Minutes

STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION _ "THIRD DEPARTMENT

DONALD E. STONE and I. KATHRYN STONE,
Petitioners-Appellants,
For a Judgment Pursuant to Article 78 of the CPLR,
-against-

GEORGE McGOWAN, JAMES MATHIS, APPEAL NO. 58926
DANIEL STRAIN, JOSEPH DeSANTIS,

and DAVID ROBINSON, Constituting

the Town of lLake George Zoning

Board of Appeals, .
Respondent-Respondent.

. BRIEF OF
RESPONDENT-RESPONDENT

Miller, Mannix & Pratt, P.C.
Attorneys for Respondents
One Broad Street Plaza

P.O. Box 765

Glens Falls, New York 12801
Tel. (518) 793-6611

July 7, 1989
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PRELIMINARY STATEMENT

Donald and Kathryn Stone ("Appellants") initiated this
proceeding and prosecute this appeal against the Town of
Lake George %oning Board ' of ‘appeals ("Respondent")
ostensib]_.y in protest of Respondent's regulation of the
proposed change in ownership of Appellants' property.
However, in resting solely on the notion that Respondent can
not regulate ownership of property. Appellants merely beg
the question actually involved in this ﬁatter. Appellants'
existing property and business is currently classified as
"tourist accommodations” pursuant to the Town of Lake George
Zoning Ordinance. Appellants ' propose to undertake a
conversion which would not only change the form of
6wners‘hip (£rom one single entity owning the entire property
to individual and separate condominium ownerships) of their
property and business, but would also change its use from

" ourist accommodations® to "single family dwellings".

In ruling in favor of Respondent in the Court below, the
Hon. John G. Dier, J.S8.C., implicitly €found that Appellants'
proposal constituted not only a change in ownership but a
. change in use as well. This finding may be characterized as
a Pinding of Fact which should not be disturbed. 1In any
event, Respondent's determination that Appellants’ prloposal
constitutes change of use as well as change of ownership is

not arbitrary, capricious or without rational basis. 1In the



Preliminary Statement of their Brief, Appellants describe
Respondent's determination as finding that their change of
ownership reguired an area variance. . However, this
characterization_is .incorrect. Respondent determined that
the proposal entailed change of both ownership and use and
that the new use required an area variance, and Supreme

Court corrrectly upheld Respondent's determination.



QUESTION PRESENTED

Did Supreme Court properly uphold Respondent's Decision that
Appellants' proposal constituted change in both ownership
and use and therefore was subject to regulation under the

Town of Lake George Zoning Ordinance?



COUNTERSTATEMENT OF FACTS

Appellants own a motel known as the Stepping Stones
Resort on Lake Shore Drive (Route 9N) in the Hanmlet of
Diamond Point, Town of Lake George (rR-41). Appellanta ownl
approximatel-y 3,76 acres of land lying on both sides of Lake
Shore Drive.. One approximately 1.66 acre parcel is
substantially undeveloped and is located on the westerly
side of Lake Shore Drive. Their motel property is comprised
of 14 single family cottage units and a year-round main
house occupied by Appellants and is 1located on an
approximately 2.1 acre parcel on the easterly side of Lake
Shore Drive with approximately 200 feet of frontage on Lake
George {R-40).

Appellants plan to change the current use of their

property from a motel tour1st accommodation to condomlnium.

single family ‘hous1ng. COn Septem‘ber 14. 1988, Appellants

e = Az ™ - —

submitted an application to Respondent for an 1nterpretat1on
of the Town of Lake George Zoning Ordinance ("Ordinance”).
Appellants sought a determination as to to whether a
variance would be required for the proposed change in the
use of their property from its current use as tourist
accommodations to single  family residences which would be
owned as condominiums (R-41). Their request was made after the
deterpination by the Town Zoning Officer that a variance and

site plan review would be required for their project.



Respondent reviewed Appellants’ request. A public
hearing was held on October 20, 1988 at which Appeilants'
attorney presented their argument that a variance should not
be required (R-53-58). Appellants contend that their project is
merely a change in ownership and not a change in use. On
November 3., 1988, Respondent made the determination that a
variance would be required (R-63-65) and its decision was

filed with the Town Clerk on November g, 1988 {R-42).

According to the ordinance, Appellants' propefty is
located in the Residential commercial/High Density (RCH)
zone and is currently claséified as a tourist accommodation.
Pursuant to the Ordinance, conversion of these cottages to
single family residences would change their zoning use

classification. The RCH zone permits single family

dwellings provided._that_'20?000~-square-;feet" of ‘land.- are :--

available for each dwelling unit. Appellants®' property does -

not contain sufficient acreage to allow for the 15 single- --

family units proposed. Therefore, Respondent determined
that Appellants ~would need an area variance for their
project. Appellants have never requested this variance from
Respondent, nor have they ever requested the site plan

review which would also be required under the Ordinance.

on December 7, 1988, Appellants served Respondent with a
Notice of Petition and Verified Petition purportedly in an

Article 78 proceeding in which Appellants asked Supreme



Court to issue a declaratory Jjudgment that Appellants'’
proposed change does not require a zoning variance or site
plan review (R-25-43). The matter was heard in Warren
County Supreme Court on January 6, 1989. _ The Hon. John G. _
pier, J.5.C., ruled in favor of Respondent and the Order and
Judgment dismissing the Petition in its entirety was signed
and entered in the Office of the Warren County Clerk on
Januaryl 9, 1989 (R-4). Appellants filed their Notice of

Appeal on or about February 7. 1989 (R-3}.

Appellants submit that the use of the property would
remain the same, because the proposed use is "a second home
seasonal condominium development® (R-41}). However,
Appellants themselves. characterized their proposal as

wconver[sion of)] the existing Stepping Stones Resort from

its present transient resort use* (R-41) {emphasis supplied}.
Therefore, although certa:-l-n similarities é;?s_i between the
current and proposed uses (such as the fact that both would
be of a somewhat seasonal nature), it is clear that the uses
are not identical. mpransient resort use" entails
short-term rental to out-of-town visitors who freguently use
their units for lodging only and seek meals, recreation and
other amenities at other commercial establishments.
Therefore, Appellants' current transient resort use clearly
galls within the Ordinance definition of “tourist

accommodation.” In contrast, single family condominium

owners {(even "second home seasonal condominium” owners}



would occupy the units as full-time, citizen residents, at
least during the season of occupation, as Dbefits
classification as "single family dwellings". In fact, the
définition of “single family dwelling” contained in the
ordinance specifically notes that it describes a particular

type of use “"whether geasonal or year round.”



1. APPELLANTS HAVE NOT EXHAUSTED THEIR
ADMINISTRATIVE REMEDIES AND ARE NOT
AGGRIEVED

Appellants initiated this action- by . service of- a- -
document which purports to be an Article 78  Petition.
(rR-27-34). However, in their request for relief, Appellants
asked the Court below for a declaratory judgment regarding
Respondent's interpretation of the provisions of the
Ordinance. (R-32}. First, Appellants' pleadings are
| procedurally defective because declaratory judgment ias not
appropriately sought in an Article 78 proceeding. Phillips

v. Oriskany, 57 AD2& 110 (4th Dept. 1977). More

importantly, however, Appellants' claim is not ripe for
adjudication because they are not aggrieved by Respondent's
decision and have failed to exhaust their administrative

remedies. ' People ex-rel., Broadway & Ninety-Sixth St,

Realty Co. v. Walsh, 203 AD 463 (1st Dept. 1922).

Appellants obviously disagree with Respondent's
decision. However, Respondent has not conclusively
determined that Appellants cannot undertake their project:
it has merely determined that Appellants cannot do so
without a variance (R-42). Until and unless Appellants seek a
variance from Respondent and such variance is denied,
Appellants have not exhausted their administrative remedies
and are not truly aggrieved. Respondent has merely decided

that Appellants’ proposal constitutes a change in use under



the Ordinance which requires an area variance. Respondent has
not in any fashion coﬁsidered or ruled upon the issue of
whether or not Appellants are entitled to a variance. In
fact, as no variance application hag been subnitted to
Respondent for consideration. it would have been imprudent
and inappropriate for Respondent to have expressed any

opinion with respect to the variance issue.

Therefore, it is incumbent upon Appellants to submit a
variance application to Respondent prior to any claim of
harm to Appellants. Unless such a variance application is
denied, Appellants are not harmed or aggrieved, as no final
decision prohibiting their project has been issued. The
goal which Appellants seek, conversion of their buildings,

has not been finally denied and they have failed to exhaust

their administrative feﬁedies toward achieving theix goal.

—_—————— " R e |



11. THE FACTUAL DETERMINATION IMPLICITLY
MADE BY THE COURT BELOW CANNOT BE DISTURBED

Respondent is the Zoning Board of Appeals of the Town of
Lake George and, as such, its decisions are entitled to
great weight and substantial dJeference by courts. In
additioﬁ. the narrow point on which this matter turns may be
characterized as a faétual determination of both Respondent

and Supreme Court and is therefore entitled to even greater

deference.

The narrow issue for adjudication in this matter is
whether Appellants' proposal constitutes merely a change in
ownership or also a change in use. Respondent reviewed
Appellants' proposal and their contention that it constitu-
.tes only a change in ownership {R-53-58, 63-65). Mindful of
the fact that the Ordinance separately defines "tourist
accomﬁoqation" and "single family dwelling", Respondent made
a finding which can be labeled as factual tﬁat the proposal

also constitutes a change in use.

Although Supreme Court did not issue a written opinion
in this patter, the same factual finding is implicit in its
dismissal of the Petition. i1t appears that Supreme Court
adopted Respondent's view and implicitly agreed with the
féctual finding that Appellants' proposal co&stitutea
chaﬁges in both ownership and use. Therefore, this Court

should not disturb this factual finding as it is clearly
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based on the evidence in the Record for consideration by

both Respondent and the Court below.
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111. RESPONDENT HAS ACTED WITHIN THE
JURISDICTION OF TOWN LAW AND THE
LAKE GEORGE ZONING ORDINANCE

Although it is not clear in Appellants® hybrid petition
what sort of relief under Article 78 they are requesting,
Respondent meets all possible standards of review as its
determination was rationally and correctly based upon the
provisions of the Ordinance. Under the Ordinance, the use
of Appellants' property would change from tourist
accommodations to single family dwellings regardless of how

the property is to be owned.

Section 5.70(C) of the Ordinance, entitled "Conversion of
Certain Existing Uses™, expressly regulates prbposed
conversions of tourist accommodations to single family
dwellings. This provision explicitly states that “tourist
accommodations...shall not be allowed to be converted,..to
individual single family dwelling unité...except t‘hroug:h
site plan rgview. Said conversions, when nade, must conform
to the provisions of this Ordinance." Therefore, the Town
of ‘Lake George has expressly determined that such proposed
conversions do constitute changes in use and all provisions

of the Ordinance, including area restrictions, must apply.

The Ordinance specifically states that the Residential
Commercial/High Density District requires 20,000 square feet
of land per single family dwelling unit. Here, Appellants

are requesting to convert 15 buildings from their present

-12-



pre-existing use to single family dwellings. As their pro-
perty contains only 3.6 acres, they elré at best entitled to
8 units under ;‘.he current zoning. Thus Respondent was
correct in determining that a variance would be required

under the Ordinance.

The ability of the Town to control the use of property
is set forth in the zoning enabling statute. Town Law -§262.
The act "“[c)learly vestls] in the 1legislative bodies of
{towns]...authority to establish residential districts, to
differentiate between residential districts on the basis of
size or type of dbuilding, or extent of occupancy, and to
protect such districts by excluding commerce or industry, or

both.” Robert J. Anderson, New York Zzoning Law and Practice

{3d ed. 1984) §9.18. 1In addition, towns have the authority
to regulate and restrict size of buildings, size of lots,
coverage of lots by structures and iocation and use of

buildings. Town Law §261.

Once Respondent has determined that a change of use
would o&cur. it is required to enforce the area restriction
as provided in the Ordinance. In this case, the project
constitutes conversion to a use for which Appellants lack
the regquired land area. Therefore, they cannot lawfully

proceed without a variance.
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1V. THIS PROJECT IS A CHANGE
OF USE AND NOT JUST A
CHANGE OF OWNERSHIP

Appellants are correct that a town cannot regulate
solely the type of ownership of property. However, the

change of ownership in this project is accompanied by change

of use of the property.

In Catharn Realty Corp. V. Town of Southampton, 97 AD2d

531 (2d Dept. 1983}, affir_med, 62 NY24d 831 {(1984), the Court
found that an amendment to Southampton's zoning ordinance
was not invalid merely because it attempted to regulate
cooperative ownership of property. The plaini:iff in the
action was the owner of a seasonal motel who soug;ht to
convert its motel from corporate ownership to a cooperative
form of ownership. The Town of Southampton amended its
zoning ordinance to prohibit conversions to residential
condominiums and residential cooperatives in certain zoning
districts. The amendment required a special exceétion to be
granted by the Zoning Board of Appeals for any cénversion in
all the remaining districts. The plaintiff claimed that the
amendment should be invalid as thé Secretary of State
regulates cooperatives and condominiums. I1d. The Court
determined that since the amendment defined residential
cooperatives as "[a] multiple dwelling in which residents
have an ownership interest in the entity which owns the

building(s) and, in addition, a lease or occupancy agreement

-14-



which entitles the residents to occupy a particular dwelling
unit within the building", it was clear that the town board
was regulating the type of use of the property and not
merely the form of ownership, thus the amendment was not .
invalid. 1d. at 532. The Court concluded that if the use
of a building will also be changed when the form of
ownership of tﬁe building changes, then the town can

requlate that change 6f use. JId. at 532

In this case, Appellants argue that the new owners will
be either coming to use the units themselves or renting the
units out to other visitofs, and . that the use itself will
remain the same., However, contrary to Appellants' position,
the "use" is changing from tourist accommodfxtions to single
family dwellings. No longer would the Stepping Stones
Resort be a transient tourist accommodation where units are
rented out as part of a.-ﬁaévi-ﬁéérs:_i'atﬁer{ the resort would
' pecome second homes to the new owners who would rent out the

property only when and if they so chose.

in addition, Appellants are neglecting to consider the
different status that new owners would acquire as single
family dwelling residents. The new owners could be afforded
the status of legal residents of the Town of Lake George and
thus would acquire the rights and privileges of residents,
placihg a greater burden on Town facilities and possibly

adversely affecting the public health and welfare of the
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community. Legal resident status certainly could not be
conferred upon on the tourist visitors who currently choose
the Stepping Stones Resort (or any of the other similar
tourist accommodations which line the shore of Lake George)
as lodging for their summer vacations.

Appellants cite case authority for the proposition that
zoning laws cannot lawfully regulate ownership of property.
While this assertion is not incorrect, Appellants seem toO
rest their argument on  the notion that the use of a
particular property cannot possibly be changing unless the
property is undergoing some type of physical disturbance or
modification. HoweQer. this notion is blatantly incorrect.
For example, a single family dwelling could be converted
ijnto any number of commercial uses {(such as pfofessional
offices, including law offices or real estate offices)
without physically modifying. the property or. the structure
in any way. Similarly, various types of commercial and
industrial uses can easily occupy iéentical premises and the
use of a particular building could easily be converted from
any of a number of non-intrusive permitted uses to many
noisy, onoua or hazardous non-permitted uses with no
physical modification of the premises. In any of these
examples, it would clearly be perfectly lawful and
appropriate for a municipal zoning ordinance to distinguish

among the uses and allow some while prohibiting others.
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The two cases cited in the petition, North Fork Motel,

Inc. v. Charles Grigonis, Jr., et al., 46 NYS2d 414, affirmed,

93 AD2d 883 (24 Dept. 1983), and FGL&L Property Corp. v. City

_of Rye et al., 108 AD2d 814, affirmed, 66 NY2d 111 {1985), do

astand for the proposition that zoning can regulate use and
not ownership , but only for that proposition. Neither case
considered the situation involving the conversion of a
transient rental use to | a seasonal ownership use.

In fact, in the North Fork Motel case, the Court

specifically stated that the change of ownership did not
violate the Town of Southold Zoning Ordinance "provided the

property's present use as a motel ~remains  unchanged”

(emphasis supplied). North Fork Motel, 93 AD2d at 883.

In their brief, Appellants set forth that portion of the

North Fork Motel decision which states that zoning regulates

use rather than‘ovgnership, but .conveniently fail to refer to
the language of the decision which requires the property’s

use as a motel to remain unchanged. The city of Rye case

dealt' not with a motel conversation, but with a zoning
provision which vas interpreted as essentially requiring the
condominium form of ownership. The Town of Lake George is
neither requiring nor prohibiting any particular form of
ownership and the cases do not state that a municipality
cannot regulate conversion from a commercial rental
operation to a residential use. In fact, the North Fork

Motel case clearly supports Respondent's decision in this

case.
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Contrary to Appellants' assertion, Respondent does not
seek in any way whatsoever to exclude the condominiun form of
ownership. In fact, the Town of Lake George Zoning
Ordinance neither condones or encourages nor prohibits
condoniniums or any other form of ownership, as |is
appropriate in view of the agreed .upon concept that zoning
regulates use and not ownership. However, the Ordinance does
differentiate between tourist accommodations and single
family dwellings, a distinction which is rational and not.
without basis. Therefore, Appellants' semantic argument’
regarding Respondent’'s supposed (but non-existent) use of
terms such as ?owner“ or "tenant" is specious. If is true,
as Appellants state, that the Ordinance is "silent"™ as to
any definition of condeminiums which would indicate per se
that their establishment constitutes a change of use.
Respondent submits that any such per se rule would do just
_what Appellants complain of: namely, regulate ownership
rather than use. Instead, the Ordinance properly

distinguishes among and regulates various uses.

If Respondent and/or the Court were to adopt Appellants’
view, then all of the scores of tourist accommodations which
line the shores of Lake George could be converted into
single family dwellinés without the ability of
municipalities to review these conversions. This would
result in a substantial influx of additional municipal

residents without conformance with the density restrictions



that are reasonably and rationally set forth in municipal
zoning ordinances. Such a result would clearly undermine
the legitimate goals and intent of this and other similar

Ordinances.



CONCLUSION

Respondent's interpretation of the Town of Lake George
Zoning Ordinance has a rational basis and is not arbitrary,
capricious or illegal, nor does the Ordinance regulate mere
ownership of property. Respondent therefore respectfully

requests that the Supreme Court Decision be affirmed and the

Petition dismissed.

Dated: July 7, 1989

Miller, Mannix & Pratt, P.C.
Attorneys for Respondent
One Broad Street Plaza

P.0. Box 765

Glens Falls, New York 12801
Tel. (518) 793-6611

N:10STN-BR,9
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POINT I

APPELLANTS HAVE EXHAUSTED THEIR ADMINISTRATIVE REMEDIES
AND ARE, IN FACT, AGGRIEVED.

It is respectfully submitted that a review of the record
indicates that the Appellants have, in fact, exhausted their
administrative remedies with respect to the relief requested
and furthermore have been aggrieved by the decision of the
Zoning Board of Appeals. At the outset, it should be noted
that in the petition a determination was sought that would
annul and declare as incorrect the determination of the Zoning
Board of Appeals which held that the change in ownership in
question did, in fact, require a zoning variance. Although
this was couched in terms of a declaratory judgment, there is

ample case law supporting the power of the court to grant

r———— e e — -
L A e im—r m———

relief of the nature requested. In the matter of Strippoli-v. o

Bickal, 21 AD2d 365 (4th Dept. 1964), aff'd 16 NY 2d 653, the
court, when faced with a petition in which it was difficult to
ascertain what form of relief was requested, held that the
liberal provisions of the Civil Practice Law and Rules
mandated treating the proceeding as being in the nature of an
Article 78 proceeding. It is respectfully submitted that a
review of the relief requested in the petition in this
proceeding would clearly indicate that the nature of the
relief requested was consistent with relief that can

‘rightfully be granted in an Article 78 proceeding.
-1-




With respect to Respondents' argument that Appellants are
not aggrieved by Respondents' decision, it is Appellants®
position that the proposed change in ownership does not
require a varlance, not that a variance has been unjustly
denied. The actions of the Respondent, Zoning Board of
Appeals, _in _Qeterminipg that the proposed change in ownership
requires- an afea variance, represents a final decision on that
matter which cannot be questioned except in the context of an
Article 78 proceeding. Were Appellants to apply for a zoning
variance, the decision of the Respondents on said variance
application could only be appealed with respect to whether or
nof. the variance application was properly granted or denied.

A determination of whether or not the variance was, in fact,
required, could not be an issue. 1In light of this, it is
respectfully submitted that the Appellants have exhausted
their administrative remedies with respect to the gquestion

presented to Respondents and that the decision of the

Respondents has left the Appellants truly aggrieved.
POINT II .

THE DETERMINATION MADE BY THE COURT BELOW IS NOT
IMPLICITLY FACTUAL IN NATURE AND IS ENTITLED TO NEITHER GREAT
WEIGHT NOR SUBSTANTIAL DEFERENCE UPON REVIEW.

As indicated in Respondents' brief, the narrow issue for

adjudication in this matter is whether Appellants' proposal
.,




constitutes simpif a change inlownership or also a change in
use. It is respectfully submitted that a reading of the
record contained in the appendix to the brief of Respondents,
particularly the minutes of the Zoning Board of Appeals
contained on page R-64, clearly indicates that the Board did
not make a finding of fact that there was a change in use;
Rather, the Boards' decision was based on a reluctance to
concede jurisdiction and review of projects of this nature.
The comments of Board member, James Mathis, again contained on
page R-64 of the record, indicate his thoughts that the usage
of the buildings would probably not vary under the new
circumstances, but he went on to indicate that keeping power
in the Zoning Board of Appeals was an important factor. The
comments of the other Board members also support the notion
that their decision was not based on a factual finding of .
.change of use but rather was based UpPOn concerns that the
Board would have no control over changes of ownership as
proposed by the Appellants. As the record is devoid of
evidence that would support a finding of a change in use, it
is respectfully submitted that the determination of the Zoning
Board of Appeals was in error and should have been declared as

such by the court below.
POINT II1

RESPONDENTS' JURISDICTION WAS PREDICATED ON A FINDING OF
-3-




A CHANéE OF USE WHICH IS NOT SUPPORTED BY_THE RECORD.
Contrary to the assertions put forward in Respondents'

brief, thg determination of Respondents was not rationally and
correctly based upon the provisions of the Lake George Zoning
Ordinance, but was instead based on an erroneous

interpretation of the Ordinance. The interpretation of the
goard (R-42) makes no mention of a change of use on this
parcel, but simpiy indicates that an area variance will be
required. A further reading of the record, particularly the
minutes of the meetings of the Zoning Board of Appeals,
clearly indicates that a finding of change of use was not the
reason underlying the Board members' decision. Instead, thé
decision was based upon their rather vague feelings that such
a conversion, as proposed, was not to be allowed without their
retentioh of some form of control over this conversion and
what they viewed as a potential onslaught of.such conversions
in the future. Absent the specific findings of a change of
use, the Respondents lacked jurisdiction under either the town
law or the Lake George Zoning Ordinance to justify the

interpretation that was put forward.

CONCLUSION

The Supreme Court abused its discretion in denying the
petition of Petitioners-Appellants seeking an order declaring
as error the determination by the Lake George Zoning Board of
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Appeals that the change of ownership of the "Stepping Stones
Resort", as proposed, required an area variance, thus the

order denying the petition should be reversed.
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