OCA/DOT-194 QUESTIONS & ANSWERS (Q&A)

Question 1.

I saw a bid opportunity for SharePoint consulting services. My group represents a ECM
(Enterprise Content Management) solution for document imaging and workflow which integrates
with SharePoint on several levels. The product is called OnBase and is on NYS contract through
my firm.

I was wondering if there is anyone in particular at UCS who I could speak with about this
application.

Answer to Question 1.

Please refer to the bid specifications and submit any questions in writing only to my attention by
January 25. We are in the restricted period of the procurement process and no other contacts are
allowed.

Question 2.

Is this open to all vendors or restricted for vendors under any such contract?

Answer to Question 2.

All vendors who are qualified to meet the specifications can submit a bid proposal. Their bid
response will be evaluated for compliance with the requirements of the bid specifications.

Question 3.

Do we need to submit Sample resumes or Original resumes?

Answer to Question 3.

Please submit as required per the bid specifications. Copies of original resumes will be accepted.

Question 4.

The BidSpecs form Page 1 asks for our Solicitation number. Where would we find this?

Answer to Question 4.
The only solicitation number is the Unified Court System's RFB number OCA/DOT-194.




OCA/DOT-194 QUESTIONS & ANSWERS (Q&A)

Question 5.

The BidSpecs form Page 9 mentions that we need prior approval for subcontractors. We plan on
having Jimmy Rishe work on this project, and he is an employee of our wholly owned subsidiary
in Japan. Jimmy has worked on projects for you (NYS Office of Court Administration) in the
past. How do we obtain this approval?

Answer to Question 5.

As an employee of a wholly owned subsidiary, no subcontractor approval is required.

Question 6.

The BidSpecs form Page 13 mentions the need to submit diplomas. One of our employees’
diplomas has her maiden name which is different than the name she uses now. Is this a problem,
or do we need to submit a marriage certificate?

Answer to Question 6.

This employee should update her resume with her current name and indicate her maiden name.
Do not submit a marriage certificate.

Question 7.

Attachment IV asks for our Contract Procurement number. Where would we find this?

Answer to Question 7.
The Contract/Procurement number is “OCA/DOT-194.”

Question 8.

The Documents Enclosure Checklist asks for the “Bid Response Form™ as well as the “UCS
Request for Bid Form”. Are they the same form? Page 1 of the BidSpecs says “Request For
Bid/Proposal” on the top but I don’t see any other forms referencing a Bid Response.

Answer to Question §.

The Bid Response Form is on page 15 of the specifications, The Request for Bid Form is the
Request for Bid/Proposal, the very first page of the bid package.



OCA/DOT-194 QUESTIONS & ANSWERS (Q&A)

Question 9.

Attachment IV asks for the name of the “UCS Court or Office”. Is this the NYS Office of Court
Administration?

Answer to Question 9.
Yes

Question 10.
Attachment IV also asks for the Agency Code. Where would I find that?

Answer to Question 10.

Bidders do not have to indicate any Agency Code. Please do not complete any text box that
indicate “For UCS/OCA.”

Question 11

Is the Project Lead as described in the RFP considered the overall Project Manager or is this more
of a Technical leader with hands on experience in InfoPath Forms?

Answer to Question 11

The Project Lead described in the bid specifications will be the technical leader. The Project
Lead must be an MVP (See “Bidders Qualifications” pp. 12 and 13 of the bid specifications.) All
qualifications and practical, hands-on experience must be indicated in the Project Lead’s
resume, as well as other personnel resumes. There will be no Project Manager; OCA’s Division
of Technology will be responsible for coordinating the overall project.

Question 12
Will other MSFT certifications be considered qualified if not a designated MVP in InfoPath?

Answer to Question 12
No. No other MSFT certification will be considered.

Question 13
What is the desired SLA for non-scheduled support?

Answer to Question 13

There is currently not a defined SLA for non-scheduled support with consulting services
surrounding InfoPath.



OCA/DOT-194 QUESTIONS & ANSWERS (Q&A)

Question 14

Due to the limited amount of time from the receipt of answers to these questions to the due date,
we would like to request a minimum of 1 week extension to the due date. This additional time
will allow resources adequate time to review and incorporate answers into our response.

Answer to Question 14
There will be no extension of the bid opening date. Bid responses are due on February 6, 2013
at 3:00 pm.

Question 15
Attachment 1 — Vendor requests copies of all of the following that apply to this RFB:

a. NYS Office of General Services General Specifications - Commodities & Non-
Technology Services dated December 1999

b. NYS OGS Technology Products & Services (November 2000)

c. Negotiated Software Contracts (July 2001)

Answer to Question 15, a. b. c.
The three documents referenced above (a. to c.) are attached to this Q&A.

d. Procurement policies and procedures of the NYS Unified Court System

Answer to Question 15 d.

Bidders have all the information they need to prepare their bid response in the General and
Detailed Specifications, including Attachments I, the attached OGS contracts and this Q&A. The
Office of Court Administration’s bidder selection process for this solicitation is described in the
Method of Award on page 13 of the bid specifications. The UCS Contract & Procurement
Procedures Manual is not relevant to bidders’ preparation of their bid response.

Question 16

If there are conflicting terms in items 1, 2 and 3 above, what is the order of precedence of these
documents.

Answer to Question 16

As indicated in Attachment I to the Request for Bid/Proposal, “[s]hould there be any conflict
between the OGS Specifications and the procurement policies and procedures of the NYS Unified
Court System (hereafter, UCS), the latter shall prevail.” Any applicable potential conflict
between items 1,2 and 3 above shall be determined in accordance with general principals of New
York State contract law.
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APPENDIX B

GENERAL

1. APPLICABILITY The terms and conditions set forth in this
Appendix B are expressly incorporated in and applicable to all
procurements and resulting procurement contracts let by the Office of
General Services Procurement Services Group, or let by any other
Issuing Entity where incorporated by reference in its Bid Documents.
Appendix B shall govern such procurements or contracts unless
expressly modified or amended by the terms of a Bid Specifications, or a
negotiated Contract/Clarification document, if any. Captions are
intended as descriptive and are not intended to limit or otherwise restrict
the terms and conditions set forth herein.

2 GOVERNING LAW This procurement, the resulting contract
and any purchase orders issued hereunder shall be governed by the laws
of the State of New York except where the Federal supremacy clause
requires otherwise, and actions or proceedings arising from the contract
shall be heard in a court of competent jurisdiction in the State of New
York.

3. APPENDIX A The terms of Appendix A (Standard Clauses for
New York State Contracts) are expressly incorporated herein.

4. ETHICS COMPLIANCE All Bidders/Contractors and their
employees must comply with the requirements of Sections 73 and 74 of
the Public Officers Law, and other State codes, rules and regulations
establishing ethical standards for the conduct of business with New
York State. In signing the bid, Bidder certifies full compliance with
those provisions for any present or future dealings, transactions, sales,
contracts, services, offers, relationships, etc., involving New York State
and/or its employees. Failure to comply with those provisions may
result in disqualification from the bidding process, termination of
contract, and/or other civil or criminal proceedings as required by law.

5. CONFLICT OF TERMS Conflicts between procurement or
contract documents shall be resolved in the following order of
precedence:

a.  Appendix A (Standard Clauses for NYS Contracts)
b.  Contract/Clarification Documents
Writing(s) setting forth the final agreements, clarifications,
terms, statement of work and/or modifications between the Bid
Documents and Contractor’s Bid or Mini-bid.
Mini-Bid Project Definition (If any)
d.  Bid Documents (Other than Appendix A)
i. Bid Specifications prepared by the Issuing Entity
ii. Appendix B (General Specifications)
e.  Contractor’s Bid or Mini-Bid Proposal

o

6. DEFINITIONS Terms used in this Appendix B shall have the

following meanings:

AGENCY OR AGENCIES The State of New York, acting by or
through one or more departments, boards, commissions, offices or
institutions of the State of New York.,

ATTORNEY GENERAL Attorney General of the State of New York.

AUTHORIZED USER(S) Agencies, or any other entity authorized by
the laws of the State of New York to participate in NYS centralized
contracts (including but not limited to political subdivisions, public
authorities, public benefit corporations and certain other entities set
forth in law), or the State of New York acting on behalf of one or more
such Agencies or other entities, provided that each such Agency or other
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entity shall be held solely responsible for liabilities or payments due as a
result of its participation.

BID OR BID PROPOSAL An offer or proposal submitted by a Bidder
to furnish a described product or a solution or means of achieving a
practical end, at a stated price for the stated contract term.

BIDDER  Any individual or other legal entity, (including but not
limited to partnership, firm or corporation) which submits a bid in
response to a Bid Solicitation. The term Bidder shall also include
“offeror.” In the case of negotiated contracts, “Bidder” shall refer to the
“Contractor.”

BID DOCUMENTS Writings setting forth the scope, terms, conditions
and technical specifications for a procurement of Product. Such
writings typically include, but are not limited to: Invitation for Bids
(IFB), Request for Quotation (RFQ), Request for Proposals (RFP),
addenda or amendments thereto, and terms and conditions which are
incorporated by reference, e.g. Appendix A (Standard Clauses for NYS
Contracts), Appendix B, (General Specifications). Where these General
Specifications are incorporated in negotiated contracts which have not
been competitively bid, the term “Bid Documents™ shall be deemed to
refer to the terms and conditions set forth in the negotiated contract.

BID SOLICITATION The notice or advertisement of an intent to
purchase a specified Product by or on behalf of Authorized User(s).

BID SPECIFICATION A written description drafted by the Issuing
Entity setting forth the specific terms of the intended procurement,
which may include: physical or functional characteristics, the nature of a
commodity or construction item, any description of the work to be
performed, Products to be provided, the necessary qualifications of the
Bidder, the capacity and capability of the Bidder to successfully carry
out the proposed contract, or the process for achieving specific results
and/or anticipated outcomes or any other requirement necessary to
perform work. Where these General Specifications are incorporated in
negotiated contracts which have not been competitively bid, the term
“Bid Specifications™ shall be deemed to refer to the terms and
conditions set forth in the negotiated contract.

COMMISSIONER Commissioner of OGS, or in the case of Bid
Specifications issued by an Issuing Entity, the head of such Issuing
Entity or their authorized representative.

COMPTROLLER Comptroller of the State of New York.

CONTRACT The writing(s) which contain the agreement of the
Commissioner and the Bidder/Contractor setting forth the total legal
obligation between the parties as determined by applicable rules of law,
and which most typically include the following classifications of public
procurements:

a.  Agency Specific Contracts Contracts where the specifications
for a Product or a particular scope of work are described and defined to
meet the needs of one or more Authorized User(s).

b.  Centralized Contracts Single or multiple award contracts where
the specifications for a Product or general scope of work are described
and defined by the Office of General Services to meet the needs of
Authorized Users. Centralized Contracts may be awarded on a sole
source, single source, emergency or competitive basis. Once established,
procurements may be made from the selected Contractor(s) without
further competition or mini-bid unless otherwise required by the Bid
Specifications.

c. Back-Drop Contracts Multiple award centralized contracts
where the Office of General Services defines the specifications for a
Product or general scope of work to meet the needs of Authorized Users.
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Bids may be submitted either at a date and time certain or may be
accepted on a continuous recruitment basis, as set forth in the Bid
Specifications. Selection of a Contractor from among back-drop contract
holders for an actual Product, project or particular scope of work may
subsequently be made on a single or sole source basis, or on the basis of
a mini-bid among qualified back-drop contract holders, or such other
method as set forth in the Bid Document.

d.  Piggyback Contract A contract let by any department, agency or
instrumentality of the United States government, or any department,
agency, office, political subdivision or instrumentality of any state or
state(s) which is adopted and extended for use in accordance with the
requirements of the State Finance Law.

CONTRACT AWARD NOTIFICATION An announcement to
Authorized Users that a contract has been established.

CONTRACTOR Any successful Bidder(s) to whom a contract has
been awarded by the Commissioner.

EMERGENCY An urgent and unexpected requirement where health
and public safety or the conservation of public resources is at risk.

ERROR CORRECTIONS  Machine executable software code
furnished by Contractor which corrects the Product so as to conform to
the applicable warranties, performance standards and/or obligations of
the Contractor.

GROUP
technology).

A classification of Product (commodities, services or

INVITATION FOR BIDS (IFB) A type of Bid Document which is
most typically used where requirements can be stated and award will be
made to the lowest responsive and responsible Bidder(s).

ISSUING ENTITY The Office of General Services or Authorized User
who issues the Bid Documents for a procurement.

LATE BID For purposes of bid openings held and conducted by OGS,
a bid not received in such place as may be designated in the Bid
Specifications or in the OGS Mailroom located in the Empire State
Plaza, Albany, New York 12242, at or before the date and time
established in the Bid Specifications for the bid opening. For purposes
of bid openings held and conducted by Issuing Entities other than OGS,
the term late bid is defined as a bid not received in the location
established in the Bid Specifications at or before the date and time
specified for the bid opening.

LETTER OF ACCEPTANCE A letter to the successful Bidder(s)
indicating acceptance of its bid in response to a solicitation. Unless
otherwise specified, the issuance of a Letter of Acceptance forms a
contract but is not an order for Product, and Contractor should not take
any action with respect to actual contract deliveries except on the basis
of Purchase Orders sent from Authorized User(s).

LICENSED SOFTWARE Software transferred upon the terms and
conditions set forth in the Contract. “Licensed Software” includes error
corrections, upgrades, enhancements or new releases, and any
deliverables due under a maintenance or service contract (e.g. patches,
fixes, PTFs, programs, code or data conversion, or custom
programming).

LICENSEE One or more Authorized Users who acquire Product from
Contractor by issuing a Purchase Order in accordance with the terms
and conditions of the Contract; provided that, for purposes of
compliance with an individual license, the term “Licensee” shall be
deemed to refer separately to the individual Authorized User(s) who
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took receipt of and who is executing the Product, and who shall be
solely responsible for performance and liabilities incurred.

LICENSOR A Contractor who transfers rights in proprietary Product
to Authorized Users in accordance with the rights and obligations
specified in the Contract.

MINI-BID PROJECT DEFINITION A Bid Document containing
project specific bid specifications developed by or for an Authorized
User which solicits bids from Contractors previously qualified under a
Back-Drop Contract.

MULTIPLE AWARD A determination and award of a contract in the
discretion of the Commissioner to more than one responsive and
responsible Bidder who meets the requirements of a specification, where
the multiple award is made on the grounds set forth in the Bid
Document in order to satisfy multiple factors and needs of Authorized
Users (e.g., complexity of items, various manufacturers, differences in
performance required to accomplish or produce required end results,
production and distribution facilities, price, compliance with delivery
requirements, geographic location or other pertinent factors).

NEW PRODUCT RELEASES (Product Revisions) Any
commercially released revisions to the version of a Product as may be
generally offered and available to Authorized Users. New releases
involve a substantial revision of functionality from a previously released
version of the Product.

OGS The New York State Office of General Services

PROCUREMENT RECORD Documentation by the Issuing Entity of
the decisions made and approach taken during the procurement process.

PRODUCT A deliverable under any Bid or Contract which may
include commodities (including printing), services and/or technology.
The term “Product” includes Licensed Software,

PURCHASE ORDER The Authorized User’s fiscal form or format
which is used when making a purchase.

REQUEST FOR PROPOSALS (RFP) A type of Bid Document
which is used for procurements where factors in addition to cost are
considered and weighted in awarding the contract and where the method
of award is “best value™, as defined by the State Finance Law.

REQUEST FOR QUOTATION (RFQ) A type of Bid Document
which can be used when a formal bid opening is not required (e.g.
discretionary, sole source, single source or emergency purchases).

RESPONSIBLE BIDDER A Bidder that is determined to have skill,
judgment and integrity, and that is found to be competent, reliable,
experienced and qualified financially, as determined by the
Commissioner.

RESPONSIVE BIDDER A Bidder meeting the specifications or
requirements prescribed in the Bid Document or solicitation, as
determined by the Commissioner.

SINGLE SOURCE A procurement where two or more offerors can
supply the required Product, and the Commissioner may award the
contract to one Bidder over the other.

SOLE SOURCE A procurement where only one offeror is capable of
supplying the required Product.

STATE State of New York
BID SUBMISSION
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7. INTERNATIONAL BIDDING All offers (tenders), and all
information and Product required by the solicitation or provided as
explanation thereof, shall be submitted in English. All prices shall be
expressed, and all payments shall be made, in United States
Dollars ($ US). Any offers (tenders) submitted which do not meet the

above criteria will be rejected.

8. BID OPENING Bids may, as applicable, be opened publicly.
The Commissioner reserves the right at any time to postpone or cancel a
scheduled bid opening.

9.  BID SUBMISSION All bids are to be packaged, sealed and
submitted to the location stated in the Bid Specifications, Bidders are
solely responsible for timely delivery of their bids to the location set
forth in the Bid Specifications prior to the stated bid opening date/time.

A bid return envelope, if provided with the Bid Specifications, should
be used with the bid sealed inside. If the bid response does not fit into
the envelope, the bid envelope should be taped onto the outside of the
sealed box or package with the bid inside. If using a commercial
delivery company which requires use of their shipping package or
envelope, Bidder’s sealed bid, labeled as detailed below, should be
placed within the shipper’s sealed envelope to ensure that the bid is not
prematurely opened.

All bids must have a label on the outside of the package or shipping
container outlining the following information:

“BID ENCLOSED (bold print, all capitals)
&  Group Number

& |[FB or RFP Number

& Bid Submission date and time”

In the event that a Bidder fails to provide such information on the return
bid envelope or shipping material, the receiving entity reserves the right
to open the shipping package or envelope to determine the proper bid
number or Product group, and the date and time of bid opening. Bidder
shall have no claim against the receiving entity arising from such
opening and such opening shall not affect the validity of the bid or the
procurement.

Notwithstanding the receiving agency’s right to open a bid to ascertain
the foregoing information, Bidder assumes all risk of late delivery
associated with the bid not being identified, packaged or labeled in
accordance with the foregoing requirements.

10. FACSIMILE SUBMISSIONS Unless specifically prohibited by
the terms of the Bid Specifications, facsimile bids may be SUBMITTED
AT THE SOLE OPTION AND RISK OF THE BIDDER. Only the FAX
number(s) indicated in the Bid Specifications may be used. Access to
the facsimile machine(s) is on a “first come, first serve” basis, and the
Commissioner bears no liability or responsibility and makes no
guarantee whatsoever with respect to the Bidder's access to such
equipment at any specific time. Bidders are solely responsible for
submission and receipt of the entire facsimile bid by the Issuing Entitv
prior to bid opening and must include on the first page of the
transmission the total number of pages transmitted in the facsimile
including the cover page. Incomplete, ambiguous or unreadable
transmissions in whole or in part may be rejected at the sole discretion
of the Commissioner. Facsimile bids are fully governed by all
conditions outlined in the Bid Documents and must be submitted on
forms or in the format required in the Bid Specifications, including the
executed signature page and acknowledgment.

11. AUTHENTICATION OF FACSIMILE BIDS The act of
submitting a bid by facsimile transmission, including an executed
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signature page, shall be deemed a confirming act by Bidder which
authenticates the signing of the bid.

12.  LATE BIDS Any bid received at the specified location after the
time specified will be considered a late bid. A late bid shall not be
considered for award unless i) no timely bids meeting the requirements
of the Bid Documents are received or, ii) in the case of a multiple award,
an insufficient number of timely bids were received to satisfy the
multiple award; and acceptance of the late bid is in the best interests of
the Issuing Entity. Delays in United States mail deliveries or any other
means of transmittal, including couriers or agents of the Issuing Entity,
shall not excuse late bid submissions.

13.  BID CONTENTS Bids must be complete and legible. All bids
must be signed. All information required by the Bid Specifications must
be supplied by the Bidder on the forms or in the format specified. No
alteration, erasure or addition is to be made to the Bid Documents.
Changes may be ignored by the Commissioner or may be grounds for
rejection of the bid. Changes, corrections and/or use of white-out in the
bid or Bidder’s response portion of the Bid Document must be initialed
by an authorized representative of the Bidder. Bidders are cautioned to
verify their bids before submission, as amendments to bids or requests
for withdrawal of bids received by the Commissioner after the time
specified for the bid opening, may not be considered.

14. EXTRANEOUS TERMS Bids must conform to the terms set
forth in the Bid Documents, as extraneous terms or material deviations
(including additional, inconsistent, conflicting or alternative terms) may
render the bid non-responsive and may result in rejection of the bid.

Extraneous term(s) submitted on standard, pre-printed forms

including but not limited to: product literature, order forms, license
agreements. contracts or other documents) which are attached or
referenced with submissions shall not be considered part of the bid
or resulting contract, but shall be deemed included for informational
or promotional purposes only.

Only those extraneous terms which meet all the following requirements
will be considered as having been submitted as part of the Bid:

a.  Each proposed extrancous term (addition, counter-offer,
deviation, or modification) must be specifically enumerated in a writing
which is not part of a pre-printed form; and

b.  The writing must identify the particular specification requirement
(if any) which Bidder rejects or proposes to modify by inclusion of the
extraneous term; and

c.  The Bidder shall enumerate the proposed addition, counter offer,
modification or deviation from the Bid Document, and the reasons
therefore.

No extraneous term(s), whether or not deemed “material.” shall be
incorporated into a contract or Purchase Order unless submitted in
accordance with the above and the Commissioner expressly accepts each
such term(s) in writing. Acceptance and/or processing of the Bid shall
not constitute such written acceptance of Extraneous Term(s).

15. CONFIDENTIAL / TRADE SECRET MATERIALS
Confidential, trade secret or proprietary materials as defined by the laws
of the State of New York must be clearly marked and identified as such
upon submission. Bidders/Contractors intending to seek an exemption
from disclosure of these materials under the Freedom of Information
Law must request the exemption in writing, setting forth the reasons for
the claimed exemption, at the time of submission. Acceptance of the
claimed materials does not constitute a determination on the exemption
request, which determination will be made in accordance with statutory
procedures.
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16. PREVAILING WAGE RATES - PUBLIC WORKS AND
BUILDING SERVICES CONTRACTS If any portion of work being
bid is subject to the prevailing wage rate provisions of the Labor Law,
the following shall apply:

a. “Public Works” and “Building Services” - Definitions
i. Public Works Labor Law Article 8 applies to contracts for

public improvement in which laborers, workers or mechanics are
employed on a “public works” project (distinguished from public
“procurement” or “service” contracts). The State, a public benefit
corporation, a municipal corporation (including a school district),
or a commission appointed by law must be a party to the contract.
The wage and hours provision applies to any work performed by
Contractor or subcontractors.

ii. Building Services Labor Law Article 9 applies to contracts for
building service work over $1,500 with a public agency, which 1)
involve the care or maintenance of an existing building, or 2)
involve the transportation of office furniture or equipment to or
from such building, or 3) involve the transportation and delivery
of fossil fuel to such building, and 4) the principal purpose of
which is to furnish services through use of building service
employees.

b.  Prevailing Wage Rate Applicable to Bid Submissions A copy

of the applicable prevailing wage rates to be paid or provided are
attached to the solicitation. Bidders must submit bids which are based
upon the prevailing hourly wages, and supplements in cash or equivalent
benefits (i.c., fringe benefits and any cash or non-cash compensation
which are not wages, as defined by law) that equal or exceed the
applicable prevailing wage rate(s) for the location where the work is to
be performed. Where the Bid Documents require the Bidder to
enumerate hourly wage rates in the bid, Bidders may not submit bids
based upon hourly wage rates and supplements below the applicable
prevailing wage rates as established by the New York State Department

of Labor. Bids which fail to comply with this requirement will be
disqualified.

c.  Wage Rate Pavments / Changes During Contract Term The
wages to be paid under any resulting contract shall not be less than the
prevailing rate of wages and supplements as set forth by law. It is
required that the Contractor keep informed of all changes in the
Prevailing Wage Rates during the contract term that apply to the classes
of individuals supplied by the Contractor on any projects which result
from this contract which are subject to the provisions of the Labor Law.
Contractor is solely liable for and must pay such required prevailing
wage adjustments during the contract term as required by law.

d.  Public Posting & Certified Payroll Records In compliance with
Article 8, Section 220 of the Labor Law, as amended by Chapter 565 of

the Laws of 1997:

i.  Posting The Contractor must publicly post on the work site,
in a prominent and accessible place, a legible schedule of the
prevailing wage rates and supplements.

ii. Payroll Records Contractors and sub-contractors must keep
original payrolls or transcripts subscribed and affirmed as true
under the penalties of perjury as required by law. For public works
contracts over $25,000 where the Contractor maintains no regular
place of business in New York State, such records must be kept at
the work site. For building services contracts, such records must be
kept at the work site while work is being performed.

iii. Submission of Certified Pavroll Transcripts for Public

Works Contracts Only Contractors and sub-contractors on public
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works projects must submit monthly payroll transcripts to the
issuing entity which has prepared or directs the preparation of the
plans and specifications for a public works project, as set forth in
the Bid Specifications. For mini-bid solicitations, the payroll
records must be submitted to the entity preparing the agency mini-
bid project specification. For “agency specific® bids, the payroll
records should be submitted to the entity issuing the purchase
order. For all other OGS centralized contracts, such records should
be submitted to the individual agency issuing the purchase order(s)
for the work, Upon mutual agreement of the Contractor and the
issuing entity, the form of submission may be submitted in a
specified disk format acceptable to the Department of Labor
provided: 1) the Contractor/subcontractor retains the original
records; and, (2) an original signed letter by a duly authorized
individual of the Contractor or subcontractor attesting to the truth
and accuracy of the records accompanies the disk. This provision

does not apply to building services contracts.

iv. Records Retention Contractors and subcontractors must
preserve such certified transcripts for a period of three years from
the date of completion of work on the awarded contract.

e. Dav’s Labor - Defined for Article 8, Public Works (For
Purposes of Article 8 of the Labor Law) No laborer, worker or
mechanic in the employ of the Contractor, subcontractor or other person
doing or contracting to do all or part of the work contemplated by the
contract shall be permitted or required to work more than eight hours in
any one calendar day or more than five days in any one week except in
cases of extraordinary emergency including fire, flood or danger to life
or property. “Extraordinary emergency” shall be deemed to include
situations in which sufficient laborers, workers and mechanics cannot be
employed to carry on public work expeditiously as a result of such
restrictions upon the number of hours and days of labor and the
immediate commencement or prosecution or completion without undue
delay of the public work is necessary in the judgment of the NYS
Commissioner of Labor for the preservation of the contract site or for
the protection of the life and limb of the persons using the contract site.

17.  TAXES
a.  Unless otherwise specified in the Bid Specifications, the quoted
bid price includes all taxes applicable to the transaction.

b.  Purchases made by the State of New York and certain non-State
Authorized Users are exempt from New York State and local sales taxes
and, with certain exceptions, federal excise taxes. To satisfy the
requirements of the New York State Sales tax exemption, either the
Purchase Order issued by a State Agency or the invoice forwarded to
authorize payment for such purchases will be sufficient evidence that the
sale by the Contractor was made to the State, an exempt organization
under Section 1116 (a) (1) of the Tax Law. Non-State Authorized Users
must offer their own proof of exemption where required. No person,
firm or corporation is, however, exempt from paying the State Truck
Mileage and Unemployment Insurance or Federal Social Security taxes,
which remain the sole responsibility of the Bidder/Contractor.

¢ Purchases by Authorized Users other than the State of New York
may be subject to such taxes, and in those instances the tax should be
computed based on the contract price and added to the invoice
submitted to such entity for payment.

18. EXPENSES PRIOR TO CONTRACT EXECUTION The
Issuing Entity is not liable for any costs incurred by a Bidder in the
preparation and production of a bid or for any work performed prior to
contract execution.
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19.  ADVERTISING BID RESULTS A Bidder in submitting a bid
agrees not to use the results therefrom as a part of any commercial
advertising without the prior written approval of the Commissioner.

20. PRODUCT REFERENCES

a.  “Or Equal” In all Bid Specifications the words “or equal” are
understood to apply where a copyright brand name, trade name, catalog
reference, or patented Product is referenced. References to such
specific Product are intended as descriptive, not restrictive, unless
otherwise stated. Comparable Product will be considered if proof of
compatibility is provided, including appropriate catalog excerpts,
descriptive literature, specifications and test data, etc. The
Commissioner’s decision as to acceptance of the Product as equal shall
be final.

b. Discrepancies in References In the event of a discrepancy

between the model number referenced in the Bid Specifications and the
written description of the Products therein which cannot be reconciled,
with respect to such discrepancy, then the written description shall
prevail.

21. RECYCLED OR RECOVERED MATERIALS Upon the
conditions specified in the Bid Specifications and in accordance with the
laws of the State of New York, Contractors are encouraged to use
recycled or recovered materials in the manufacture of Products and
packaging to the maximum extent practicable without jeopardizing the
performance or intended end use of the Product or packaging unless
such use is precluded due to health, welfare, safety requirements or in
the Bid Specifications. Where such use is not practical, suitable, or
permitted by the Bid Specifications, Contractor shall deliver new
materials in accordance with the “Warranties" set forth below.

Refurbished or remanufactured components or items may only be
accepted at the discretion of the Commissioner, or upon the conditions
set forth in the Bid Specifications.

Items with recycled, recovered, refurbished or remanufactured content
must be identified in the bid or will be deemed new Product.

22. PRODUCTS MANUFACTURED IN PUBLIC
INSTITUTIONS Bids offering Products which are manufactured or
produced in public institutions will be rejected.

23. PRICING

a.  Unit Pricing If required by the Bid Specifications, the Bidder
should insert the price per unit specified and the price extensions in
decimals, not to exceed four places for each item, in the bid. In the
event of a discrepancy between the unit price and the extension, the unit
price shall govern unless, in the sole judgment of the Commissioner,
such unit pricing is obviously erroneous.

b.  Net Pricing Unless otherwise required by the Bid Specifications,
prices shall be net, including transportation, customs, tariff, delivery and
other charges fully prepaid by the Contractor to the destination(s)
indicated in the Bid Specifications, subject to the cash discount.

c¢.  “No Charge” Bid When bids are requested on a number of
Products as a group or Lot, a Bidder desiring to bid “no charge” on a
Product in the grouping or Lot must clearly indicate such. Otherwise,
such bid may be considered incomplete and be rejected, in whole or in
part, at the discretion of the Commissioner.

d.  Educational Pricing All Products to be supplied for educational
purposes that are subject to educational discounts shall be identified in
the bid and such discounts shall be made available to qualifying
institutions.
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e.  COPS or Third Party Financing If acquisition of Product is
financed through Certificates of Participation (COPS) or third party
financing, Contractor may be required as a condition of contract award
to agree to the terms and conditions of a “Consent & Acknowledgment
Agreement” in a form acceptable to the Commissioner.

24. DRAWINGS

a.  Drawings Submitted With Bid When the Bid Specifications
require the Bidder to furnish drawings and/or plans, such drawings
and/or plans shall conform to the mandates of the Bid Documents and
shall, when approved by the Commissioner, be considered a part of the
bid and of any resulting contract. All symbols and other representations
appearing on the drawings shall be considered a part of the drawing.

b.  Drawings Submitted During the Contract Term Where
required to develop, maintain and deliver diagrams or other technical

schematics regarding the scope of work, Contractor shall do so on an
ongoing basis at no additional charge, and must, as a condition of
payment, update drawings and plans during the contract term to reflect
additions, alterations, and deletions. Such drawings and diagrams shall
be delivered to the Authorized User’s representative.

¢.  Accuracy of Drawings Submitted All drawings shall be neat
and professional in manner and shall be clearly labeled as to locations
and type of product, connections and components. Drawings and
diagrams are to be in compliance with accepted drafting standards.
Acceptance or approval of such plans shall not relieve the Contractor
from responsibility for design or other errors of any sort in the drawings
or plans, or from its responsibility for performing as required, furnishing
product, services or installation, or carrying out any other requirements
of the intended scope of work.

25. SITE INSPECTION Where a site inspection is required by the
Bid Specifications or Project Definition, Bidder shall be required to
inspect the site, including environmental or other conditions or pre-
existing deficiencies in the installed product, equipment or environment,
which may affect Bidder’s ability to properly deliver, install or
otherwise provide the required Product. All inquiries regarding such
conditions shall be made in writing. Bidder shall be deemed to have
knowledge of any deficiencies or conditions which such inspection or
inquiry might have disclosed. Bidder must provide with its bid a
detailed explanation if additional work is required under this clause in
order to properly complete the delivery and installation of the required
Product.

26. PROCUREMENT CARD NYS and American Express
(AMEX) have entered into an agreement for AMEX to provide the State
with purchasing card services. The AMEX Corporate Purchasing Card
enables agencies to make authorized purchases directly from a
Contractor without processing the Purchase Orders or Purchase
Authorizations currently required. Purchasing Cards are issued to
selected employees authorized to purchase for the agency and having
direct contact with Contractors. Cardholders can make purchases
directly from any Contractor that accepts the AMEX Corporate
Purchasing Card.

The Contractor shall not process a transaction for payment through the
credit card clearinghouse until the purchased products have been
shipped or services performed. Unless the cardholder requests
correction or replacement of a defective or faulty product in accordance
with other contract requirements, the Contractor shall immediately credit
a cardholder’s account for products returned as defective or faulty.

27. SAMPLES

a,  Standard Samples Bid Specifications may indicate that the
Product to be purchased must be equal to a standard sample on display
in a place designated by the Commissioner and such sample will be
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made available to the Bidder for examination prior to the opening date.
Failure by the Bidder to examine such sample shall not entitle the
Bidder to any relief from the conditions imposed by the Bid Documents.

b.  Bidder Supplied Samples The Commissioner reserves the right
to request from the Bidder/Contractor a representative sample(s) of the
Product offered at any time prior to or after award of a contract. Unless
otherwise instructed, samples shall be furnished within the time
specified in the request. Untimely submission of a sample may
constitute grounds for rejection of bid or cancellation of the Contract.
Samples must be submitted free of charge and be accompanied by the
Bidder’s name and address, any descriptive literature relating to the
Product and a statement indicating how and where the sample is to be
returned. Where applicable, samples must be properly labeled with the
appropriate bid or NYS contract reference.

A sample may be held by the Commissioner during the entire term of the
contract and for a reasonable period thereafter for comparison with
deliveries. At the conclusion of the holding period the sample, where
feasible, will be returned as instructed by the Bidder, at the Bidder’s
expense and risk. Where the Bidder has failed to fully instruct the
Commissioner as to the return of the sample (i.e. mode and place of
return, etc.) or refuses to bear the cost of its return, the sample shall
become the sole property of the receiving entity at the conclusion of the
holding period.

c. Enhanced Samples When an approved sample exceeds the
minimum specifications, all Product delivered must be of the same
enhanced quality and identity as the sample. Thereafter, in the event of
a Contractor’s default, the Commissioner may procure a commodity
substantially equal to the enhanced sample from other sources, charging
the Contractor for any additional costs incurred.

d.  Conformance with Sample(s) Submission of a sample (whether
or not such sample is tested by, or for, the Commissioner) and approval
thereof shall not relieve the Contractor from full compliance with all
conditions and terms, performance related and otherwise, specified in
the Bid Documents. If in the judgment of the Commissioner the sample
or product submitted is not in accordance with the specifications or
testing requirements prescribed in the Bid Documents, the
Commissioner may reject the bid. If an award has been made, the
Commissioner may cancel the contract at the expense of the Contractor.

e.  Testing All samples are subject to tests in the manner and place
designated by the Commissioner, either prior to or after contract award.
Unless otherwise stated in the Bid Specifications, Bidder Samples
consumed or rendered useless by testing will not be returned to the
Bidder.

f. Requests For Samples By Authorized Users Requests for
samples by Authorized Users require the consent of the Contractor.
Where Contractor refuses to furnish a sample, Authorized User may, in
its sole discretion, make a determination on the performance capability
of the Product or on the issue in question.

BID EVALUATION

28. BID EVALUATION The Commissioner reserves the right to
accept or reject any and all bids, or separable portions of offers, and
waive technicalities, irregularities, and omissions if the Commissioner
determines the best interests of the State will be served. The
Commissioner, in his/her sole discretion, may accept or reject illegible,
incomplete or vague bids and his/her decision shall be final. A
conditional or revocable bid which clearly communicates the terms or
limitations of acceptance may be considered and contract award may be
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made in compliance with the Bidder’s conditional or revocable terms in
the offer.

29. CONDITIONAL BID Unless the Bid Specifications provides
otherwise, a bid is not rendered non-responsive if the Bidder specifies
that the award will be accepted only on all or a specified group of items
or Product included in the specification. It is understood that nothing
herein shall be deemed to change or alter the method of award contained
in the Bid Documents.

30. CLARIFICATIONS / REVISIONS Prior to award, the
Commissioner reserves the right to seek clarifications, request bid
revisions, or to request any information deemed necessary for proper
evaluation of bids from all Bidders deemed to be eligible for contract

award. Failure to provide requested information may result in rejection
of the bid.

31. PROMPT PAYMENT DISCOUNTS While prompt payment
discounts will not be considered in determining the low bid, the
Commissioner may consider any prompt payment discount in resolving
bids which are otherwise tied. However, any notation indicating that the
price is net, (e.g. net 30 days), shall be understood to mean only that no
prompt payment discount is offered by the Bidder. The imposition of
service, interest, or other charges, except pursuant to the provisions of
Article 11-A of the State Finance Law, which are applicable in any case,
may render the bid non-responsive and may be cause for its rejection.

32. EQUIVALENT OR IDENTICAL BIDS In the event two offers

are found to be substantially equivalent, price shall be the basis for
determining the award recipient. If two or more Bidders submit
substantially equivalent bids as to pricing or other factors, the decision
of the Commissioner to award a contract to one or more of such Bidders
shall be final.

33. PERFORMANCE QUALIFICATIONS The Commissioner

reserves the right to investigate or inspect at any time whether or not the
Product, qualifications or facilities offered by the Bidder/Contractor
meet the requirements set forth in the Bid Documents. Contractor shall
at all times during the contract term remain responsible and responsive.
A Bidder/Contractor must be prepared, if requested by the
Commissioner, to present evidence of experience, ability and financial
standing, as well as a statement as to plant, machinery and capacity of
the manufacturer for the production, distribution and servicing of the
Product bid. If the Commissioner determines that the conditions and
terms of the Bid Documents or Contract are not complied with, or that
items or Product proposed to be furnished do not meet the specified
requirements, or that the qualifications, financial standing or facilities
are not satisfactory, or that performance is untimely, the Commissioner
may reject such bid or terminate the contract. Nothing in the foregoing
shall mean or imply that it is obligatory upon the Commissioner to make
an investigation either before or after award of a contract, but should
such investigation be made, it in no way relieves the Bidder/Contractor
from fulfilling all requirements and conditions of the contract.

34. DISQUALIFICATION FOR PAST PERFORMANCE Bidder
may be disqualified from receiving awards if Bidder, or anyone in
Bidder’s employment, has previously failed to perform satisfactorily in
connection with public bidding or contracts.

35. QUANTITY CHANGES PRIOR TO AWARD The
Commissioner reserves the right, at any time prior to the award of a
specific quantity contract, to alter in good faith the quantities listed in
the Bid Specifications to conform with requirements. In the event such
right is exercised, the lowest responsible Bidder meeting specifications
will be advised of the revised requirements and afforded an opportunity
to extend or reduce its bid price in relation to the changed quantities.
Refusal by the low Bidder to so extend or reduce its bid price may result
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in the rejection of its bid and the award of such contract to the lowest
responsible Bidder who accepts the revised requirements.

36. RELEASE OF BID EVALUATION MATERIALS Requests
concerning the evaluation of bids may be submitted under the Freedom
of Information Law. Information, other than the Bid Tabulation, shall
be released as required by law after contract award. Written requests
should be directed to the Commissioner.

37. TIMEFRAME FOR OFFERS The Commissioner reserves the
right to make awards within sixty (60) days after the date of the bid
opening, during which period, bids must remain firm and cannot be
withdrawn. If, however, an award is not made within the sixty (60) day
period, bids shall remain firm until such later time as either a contract is
awarded or the Bidder delivers to the Commissioner written notice of
the withdrawal of its bid. Any bid which expressly states therein that
acceptance must be made within a shorter specified time, may at the sole
discretion of the Commissioner, be accepted or rejected.

TERMS & CONDITIONS

38. CONTRACT CREATION / EXECUTION  Except for
contracts governed by Article 11-B of the State Finance Law, upon
receipt of all required approvals a Contract shall be deemed executed
and created with the successful Bidder(s) upon the Commissioner’s
mailing or electronic communication to the address on the bid of: 1) a
Letter of Acceptance; ii) a fully executed contract; or iii) a Purchase
Order authorized by the Commissioner.

39. PARTICIPATION IN CENTRALIZED CONTRACTS The
following shall not limit or inhibit the OGS Commissioner’s authority
under State Finance Law, Section 163 (10) (e) (Piggybacking):

a.  Agencies All State Agencies may utilize and purchase under any
state centralized contract let by the Office of General Services
Procurement Services Group, unless the Bid Specifications limit
purchases to specific State Agencies.

b.  Non-State Agency Authorized Users Authorized Users other
than state agencies are permitted to make purchases through state
centralized contracts where permitted by law, the contract or the OGS
Commissioner.

¢.  Voluntary Extension Purchase Orders issued against a State
centralized contract by any Authorized User not provided for in the Bid
Specifications shall be honored by the Contractor at its discretion and
only with the approval of the OGS Commissioner and any other
approvals required by law. Contractors are encouraged to voluntarily
extend service contracts to those additional entities authorized to utilize
commodity contracts under Section 163 (3) (iv) of the State Finance
Law, which would comprise all entities authorized under prior laws.

d.  Responsibility for Performance Participation in New York State
centralized contracts by Authorized Users is permitted upon the
following conditions: a) the responsibility with regard to performance of
any contractual obligation, covenant, condition or term thereunder by
any Authorized User other than State Agencies shall be borne and is
expressly assumed by such Authorized User and not by the State; b) a
breach of the contract by any particular Authorized User shall neither
constitute nor be deemed a breach of the contract as a whole which shall
remain in full force and effect, and shall not affect the validity of the
contract nor the obligations of the Contractor thereunder respecting non-
breaching Authorized Users, whether State or otherwise; c) for a breach
by an Authorized User other than a State Agency, the State specifically
and expressly disclaims any and all liability for such breach; and d) each
non-state agency Authorized User and Contractor guarantees to save the
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State, its officers, agents and employees harmless from any liability that
may be or is imposed by their failure to perform in accordance with its
obligations under the contract.

40. MODIFICATION OF CONTRACT TERMS The terms and
conditions set forth in the Contract shall govern all transactions by
Authorized User(s) under this Contract. The Contract may only be
modified or amended upon mutual written agreement of the
Commissioner and Contractor.

The Contractor may, however, offer Authorized User(s) more
advantageous pricing, payment, or other terms and conditions than those
set forth in the Contract. In such event, a copy of such terms shall be
furnished to the Authorized User(s) and Commissioner by the
Contractor.

Other than where such terms are more advantageous for the Authorized
User(s) than those set forth in the Contract, no alteration or modification
of the terms of the Contract, including substitution of Product, shall be
valid or binding against Authorized User(s) unless authorized by the
Commissioner or specified in the Contract Award Notification. No such
alteration or modification shall be made by unilaterally affixing such
terms to Product upon delivery (including, but not limited to, attachment
or inclusion of standard pre-printed order forms, product literature,
“shrink wrap” terms accompanying software upon delivery, or other
documents) or by incorporating such terms onto order forms, purchase
orders or other documents forwarded by the Contractor for payment,
notwithstanding Authorized User’s subsequent acceptance of Product,
or that Authorized User has subsequently processed such document for
approval or payment.

41. SCOPE_CHANGES The Commissioner reserves the right,
unilaterally, to require, by written order, changes by altering, adding to
or deducting from the contract specifications, such changes to be within
the general scope of the contract. The Commissioner may make an
equitable adjustment in the contract price or delivery date if the change
affects the cost or time of performance. Such equitable adjustments
require the consent of the Contractor, which consent shall not be
unreasonably withheld.

42, ESTIMATED / SPECIFIC QUANTITY CONTRACTS
Estimated quantity contracts are expressly agreed and understood to be
made for only the quantities, if any, actually ordered during the contract
term. No guarantee of any estimated quantity(s) is implied or given.
Unless otherwise set forth in the Bid Specifications, contracts for
services and technology are completely voluntary as to use, and
therefore no quantities are guaranteed.

With respect to any specific quantity stated in the contract, the
Commissioner reserves the right after award to order up to 20% more or
less (rounded to the next highest whole number) than the specific
quantities called for in the contract. Notwithstanding the foregoing, the
Commissioner may purchase greater or lesser percentages of contract
quantities should the Commissioner and Contractor so agree. Such
agreement may include an equitable price adjustment.

43. BEST PRICING OFFER During the contract term, if
substantially the same or a smaller quantity of a Product is sold by the
Contractor outside of this contract vehicle upon the same or similar
terms and conditions as that of this contract at a lower price, the price
under this contract, at the discretion of the Commissioner, shall be
immediately reduced to the lower price.

44. PURCHASE ORDERS Unless otherwise authorized in writing
by the Commissioner, no Products are to be delivered or furnished by
Contractor until transmittal of an official Purchase Order from the
Authorized User. Unless terminated or canceled pursuant to the
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authority vested in the Commissioner, Purchase Orders shall be effective
and binding upon the Contractor when placed in the mail or
electronically transmitted prior to the termination of the contract period,
addressed to the Contractor at the address for receipt of orders set forth
in the Contract or in the Contract Award Notification.

All Purchase Orders issued pursuant to contracts let by the
Commissioner must bear the appropriate contract number and, if
necessary, required State approvals. Unless otherwise specified, all
Purchase Orders against centralized contracts will be placed by
Authorized Users directly with the Contractor and any discrepancy
between the terms stated on the vendor’s order form, confirmation or
acknowledgment, and the contract terms shall be resolved in favor of the
terms most favorable to the Authorized User.

If, with respect to an agency specific contract let by the OGS
Commissioner, a Purchase Order is not received within two weeks after
the issuance of a Contract Award Notification, it is the responsibility of
the Contractor to request in writing that the appropriate Authorized User
forward a Purchase Order, If, thereafter, a Purchase Order is not
received within a reasonable period of time, the Contractor shall
promptly notify the appropriate purchasing officer in OGS. Failure to
timely notify such officer may, in the discretion of the OGS
Commissioner and without cost to the State, result in the canceling of
such requirement by the OGS Commissioner with, at the OGS
Commissioner’s discretion, a corresponding reduction in the contract
quantity and price.

45. PRODUCT DELIVERY Delivery must be made as ordered and
in accordance with the terms of the contract. Unless otherwise specified
in the Bid Specifications, delivery shall be made within thirty calendar
days after receipt of a purchase order by the Contractor. The decision of
the Commissioner as to compliance with delivery terms shall be final.
The burden of proof for delay in receipt of Purchase Order shall rest
with the Contractor. In all instances of a potential or actual delay in
delivery, the Contractor shall immediately notify the Commissioner and
the Authorized User, and confirm in writing the explanation of the
delay, and take appropriate action to avoid any subsequent late
deliveries. Any extension of the time for delivery must be requested in
writing by the Contractor and approved in writing by the Commissioner.
Failure to meet such time schedule may be grounds for cancellation of
the order or, in the Commissioner’s discretion, the Contract.

46. WEEKEND AND HOLIDAY DELIVERIES Unless otherwise
specified in the Bid Specifications or by an Authorized User, deliveries
will not be scheduled for Saturdays, Sundays or legal holidays observed
by the State of New York except of Product for daily consumption or
where an emergency exists or the delivery is a replacement or is late, in
which event the convenience of the Authorized User shall govern.

47. SHIPPING / RECEIPT OF PRODUCT

a.  Packaging Tangible Product shall be securely and properly
packed for shipment, storage and stocking in appropriate, clearly labeled
shipping containers and according to accepted commercial practice,
without extra charge for packing materials, cases or other types of
containers. The container shall become and remain the property of the
receiving entity unless otherwise specified in the contract documents.

b.  Shipping Charges Unless otherwise stated in the Bid
Specifications, all deliveries shall be deemed to be FOB Destination
tailgate delivery at the dock of the Authorized User. Unless otherwise
agreed, items purchased at a price F.0.B. Shipping point plus
transportation charges are understood to not relieve the Contractor from
responsibility for safe and proper delivery notwithstanding the
Authorized User’s payment of transportation charges. Contractor shall
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be responsible for insuring that the Bill of Lading states “charges
prepaid” for all shipments.

c.  Receipt of Product The Contractor shall be solely responsible
for assuring that deliveries are made to personnel authorized to accept
delivery on behalf of the Authorized User. Any losses resulting from
the Contractor’s failure to deliver Product to authorized personnel shall
be borne exclusively by the Contractor.

48. TITLE AND RISK OF LOSS Notwithstanding the form of
shipment, title and risk of loss shall not pass from the Contractor to the
Authorized User until the Products have been received, inspected and
accepted by the receiving entity. Acceptance shall occur within a
reasonable time or in accordance with such other defined acceptance
period as may be specified in the Bid Specifications. Mere
acknowledgment by Authorized User personnel of the delivery or
receipt of goods (e.g. signed bill of lading) shall not be deemed or
construed as acceptance of the Products received. Any delivery of
Product which is substandard or does not comply with the Contract
terms, may be rejected or accepted on an adjusted price basis, as
determined by the Commissioner.

49. RE-WEIGHING PRODUCT Deliveries are subject to re-
weighing at the point of destination by the receiving entity. If shrinkage
occurs which exceeds that normally allowable in the trade, the receiving
entity shall have the option to require delivery of the difference in
quantity, or to reduce the payment accordingly .

50. PRODUCT SUBSTITUTION In the event a specified
manufacturer’s Product listed in the Contract becomes unavailable or
cannot be supplied by the Contractor for any reason (except as provided
for in the Force Majeure Clause below) a Product deemed by the
Commissioner to be equal to or better than that specified must be
substituted by the Contractor at no additional cost or expense to the
Authorized User. Unless otherwise specified, any substitution of
Product prior to the Commissioner’s approval may be cause for
cancellation of contract.

51. REJECTED PRODUCT When product is rejected, it must be
removed by the Contractor from the premises of the receiving entity
within ten calendar days of notification of rejection by Authorized User.
Upon rejection notification, risk of loss of rejected or non-conforming
product shall remain with Contractor. Rejected items not removed by
the Contractor within ten calendar days of notification shall be regarded
as abandoned by the Contractor, and the Authorized User shall have the
right to dispose of the items as its own property. The Contractor shall
promptly reimburse the Authorized User for any and all costs and
expenses incurred in storage or effecting removal or disposition.

52. INSTALLATION Where installation is required, Bidder shall be
responsible for placing and installing the equipment in the required
locations. All materials used in the installation shall be of good quality
and shall be free from any and all defects which would mar the
appearance of the equipment or render it structurally unsound.
Installation includes the furnishing of any equipment, rigging and
materials required to install or replace the Product in the proper
location. The Contractor shall protect the site from damage for all its
work and shall repair damages or injury of any kind caused by the
Contractor, its employees, officers or agents. If any alteration,
dismantling or excavation, etc. is required to effect installation, the
Contractor shall thereafter promptly restore the structure or site to its
original condition. Work shall be performed so as to cause the least
inconvenience to the Authorized User(s) and with proper consideration
for the rights of other Contractors or workers. The Contractor shall
promptly perform its work and shall coordinate its activities with those
of other Contractors. The Contractor shall clean up and remove all
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debris and rubbish from its work as required or directed. Upon
completion of the work, the building and surrounding area of work shall
be left clean and in a neat, unobstructed condition, and everything in
satisfactory repair and order.

53. REPAIRED OR REPLACED PRODUCT / COMPONENTS
Where the Contractor is required to repair, replace or substitute products
or components under the Contract, the repaired, replaced or substituted
products shall be subject to all terms and conditions for new products
set forth in the contract, including product warranties.

54. ON-SITE STORAGE Materials, equipment or supplies may be
stored at the Authorized User’s site at the Contractor’s sole risk and
only with the approval of the Authorized User.

55. EMPLOYEES / SUBCONTRACTORS / AGENTS Al
employees, subcontractors or agents performing work under the contract
must be trained technicians who meet or exceed the technical and training
qualifications set forth in the Bid Specifications or the Bid, whichever is
better, and must comply with all rules and requirements of the Contract.
The Commissioner reserves the right to conduct a security background
check or otherwise approve any employee or agent furnished by Contractor
and to refuse access to or require replacement of any personnel for cause,
including but not limited to, technical or training qualifications, quality of
work or change in security status or non-compliance with Authorized
User’s security or other requirements. Such approval shall not relieve the
Contractor of the obligation to perform all work in compliance with the
contract terms. The Commissioner reserves the right to reject and/or bar
from the facility for cause any employee, subcontractor, or agents of the
Contractor.

56. ASSIGNMENT / SUBCONTRACTORS The Contractor shall
not assign, transfer, convey, sublet, or otherwise dispose of the contract
or its right, title or interest therein, or its power to execute such contract
to any other person, company, firm or corporation in performance of the
contract, other than the assignment of the right to receive money due,
without the prior written consent of the Issuing Entity. Prior to an
assignment of the right to receive money becoming effective, Contractor
shall file a written notice of such assignment simultaneously with the
NYS Comptroller, the Issuing Entity, and participating Authorized
User(s).

The Commissioner reserves the right to reject any proposed
subcontractor, assignee or supplier for bona fide business reasons,
which may include, but are not limited to: that the proposed transferee
is on the Department of Labor’s list of companies with which New York
State cannot do business; the Commissioner determines that the
company is not qualified; unsatisfactory contract performance or service
has been previously provided; or attempts were not made to solicit
minority and women’s business enterprises (M/WBE) bidders for the
subcontract.

57. PERFORMANCE /BID BOND The Issuing Entity reserves the
right to require the Bidder/Contractor to furnish without additional cost,
a performance, payment or bid bond or negotiable irrevocable letter of
credit or other form of security for the faithful performance of the
contract. Where required, such bond or other security shall be in the
form prescribed by the Commissioner.

58. SUSPENSION OF WORK The Commissioner, in his/her sole
discretion, reserves the right to suspend any or all activities under this
contract, at any time, in the best interests of the State or Issuing Entity.
In the event of such suspension, the Contractor will be given a formal
written notice outlining the particulars of such suspension. Examples of
the reason for such suspension include, but are not limited to, a budget
freeze on State spending, declaration of emergency, or other such
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circumstances. Upon issuance of such notice, the Contractor is not to
accept any purchase orders, and shall comply with the suspension order.
Activity may resume at such time as the Commissioner issues a formal
written notice authorizing a resumption of work.

59. CANCELLATION A Contract or Purchase Order may be
cancelled at the Contractor's expense, where Contractor becomes unable
or incapable of performing the work, or meeting any requirements or
qualifications set forth in the Contract, or for non-performance, or upon
a determination that Contractor is non-responsible. In such event, the
Commissioner or Authorized User may complete the work in any
manner as it may deem advisable and pursue available legal or equitable
remedies for breach.

60. SAVINGS/FORCE MAJEURE The Contractor shall not be
responsible for delay resulting from its failure to perform if neither the
fault nor negligence of the Contractor, its officers, employees or agents
contributed to such delay and the delay is due directly to acts of God,
wars, acts of public enemies, strikes, fires or floods, or other similar
cause beyond the control of the Contractor, or for any of the foregoing
which affect subcontractors or suppliers and no alternate source of
supply is available to the Contractor. In such event, Contractor shall
notify the Commissioner, by certified or registered mail, of the delay or
potential delay and the cause(s) thereof either (a) within ten (10)
calendar days after the cause which creates or will create the delay first
arose if the Contractor could reasonably foresee that a delay could occur
by reason thereof, or (b) if delay is not reasonably foreseeable, within
five (5) calendar days after the date the Contractor first had reason to
believe a delay could result. The foregoing shall constitute the
Contractor’s sole remedy or excuse with respect to such delay. In the
event performance is suspended or delayed, in whole or in part, by
reason of any of the aforesaid causes or occurrences and proper
notification is given the Commissioner, any performance so suspended
or delayed shall be performed by the Contractor at no increased cost,
promptly after such disabilities have ceased to exist unless it is
determined in the sole discretion of the Commissioner that the delay will
significantly impair the value of the contract to the State or to
Authorized Users, whereupon the Commissioner may:

a.  Accept allocated performance or deliveries from the Contractor.
The Contractor, however, hereby agrees to grant preferential treatment
to State Agencies with respect to Product subjected to allocation; and/or

b.  Purchase from other sources (without recourse to and by the
Contractor for the costs and expenses thereof) to replace all or part of
the Products which are the subject of the delay, which purchases may be
deducted from the contract quantity; or

c¢.  Terminate the contract or the portion thereof which is subject to
delivery delays, and thereby discharge any unexecuted portion of the
contract or the relative part thereof.

In addition, the Commissioner reserves the right, in his/her sole
discretion, to make an equitable adjustment in the contract terms and/or
pricing should extreme and unforeseen volatility in the marketplace
affect pricing or the availability of supply. "Extreme and unforeseen
volatility in the marketplace" is defined as market circumstances which
meet the following criteria: (1) the volatility is due to causes outside the
control of Contractor; (2) the volatility affects the marketplace or
industry, not just the particular contract source of supply: (3) the effect
on pricing or availability of supply is substantial; and (4) the volatility
so affects Contractor's performance that continued performance of the
contract would result in a substantial loss.

61. CONTRACT BILLINGS Contractor and the distributors/
resellers designated by the Contractor, if any, shall provide complete
and accurate billing invoices to each Authorized User in order to receive
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payment. Billings for Agencies must contain all information required by
the State Comptroller. The State Comptroller shall render payment for
Agency purchases, and such payment shall be made in accordance with
ordinary State procedures and practices. Payment of contract purchases
made by Authorized Users other than Agencies shall be billed directly
by Contractor on invoices/vouchers, together with complete and
accurate supporting documentation as required by the Authorized User.

Submission of an invoice and payment thereof shall not preclude the
Commissioner from reimbursement or demanding a price adjustment in
any case where the Product delivered is found to deviate from the terms
and conditions of the bid and award documents.

62. DEFAULT - AUTHORIZED USER An Authorized User’s
breach shall not be deemed a breach of the centralized contract. In the
event a participating Authorized User fails to make payment to the
Contractor for Products delivered, accepted and properly invoiced,
within 60 days of such delivery and acceptance, the Contractor may,
upon 10 days advance written notice to both the Commissioner and the
Authorized User’s purchasing official, suspend additional shipments of
Product or provision of services to such entity until such time as
reasonable arrangements have been made and assurances given by such
entity for current and future contract payments.

Notwithstanding the foregoing, the Contractor shall, at least 10 days
prior to declaring a breach of contract by any Authorized User, by
certified or registered mail, notify both the Commissioner and the
purchasing official of the breaching Authorized User of the specific
facts, circumstances and grounds upon which a breach will be declared.
It is understood, however, that if the Contractor’s basis for declaring a
breach is insufficient, the Contractor’s declaration of breach and failure
to service an Authorized User shall constitute a breach of its contract
and the State or Authorized User may thereafier utilize any remedy
available at law or equity.

63. INTEREST ON LATE PAYMENTS

a.  State Agencies The payment of interest on certain payments due
and owed by a State agency may be made in accordance with Article 11-
A of the State Finance Law and Title 2 of the New York Code of Rules
and Regulations, Part 18 (Implementation of Prompt Payment
Legislation).

b. By Non-State Agencies The terms of Article 11-A apply only to
procurements by and the consequent payment obligations of State
Agencies. Neither expressly nor by any implication is the statute
applicable to non-State Authorized Users. Neither is the Office of
General Services nor the Office of the State Comptroller responsible for
payments on any purchases made by a Non-State Agency Authorized
User.

o By Contractor Should the Contractor be liable for any payments
to the State hereunder, interest, late payment charges and collection fee
charges will be determined and assessed pursuant to Section 18 of the
State Finance Law.

64. REMEDIES FOR BREACH It is understood and agreed that all
rights and remedies afforded below shall be in addition to all remedies
or actions otherwise authorized or permitied by law:

a.  Cover / Substitute Performance In the event of Contractor's
material breach, the Commissioner may, with or without formally
bidding same:

i Purchase from other sources; or

ii.  If, after making reasonable attempts, under the circumstances then
existing, to timely obtain acceptable service or acquire replacement
product of equal or comparable quality, the Commissioner is
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unsuccessful, the Commissioner may acquire acceptable replacement
product or service of lesser or greater quality.

Such purchases may, in the discretion of the Commissioner, be deducted
from the contract quantity and payments due Contractor.

b.  Withhold Pavment In any case where a question of non-
performance by Contractor arises, payment may be withheld in whole or
in part at the discretion of the Commissioner. Should the amount
withheld be finally paid, a cash discount originally offered may be taken
as if no delay in payment had occurred.

c.  Reimbursement of Costs Incurred The Contractor agrees to
reimburse the State and/or Authorized User promptly for any and all
additional costs and expenses incurred for acquiring acceptable services,
and/or replacement Product. Should the cost of cover be less than the
contract price, the Contractor shall have no claim to the difference. The
Contractor covenants and agrees that in the event suit is successfully
prosecuted for any default on the part of the Contractor, all costs and
expenses expended or incurred by the State or Authorized User in
connection therewith, including reasonable attorney’s fees, shall be paid
by the Contractor.

Where the Contractor fails to timely deliver pursuant to the guaranteed
delivery terms of the contract, the Commissioner may authorize an
ordering Authorized User to rent substitute equipment temporarily. Any
sums expended for such rental shall, upon demand, be reimbursed to the
Authorized User promptly by the Contractor or deducted by the
Authorized User from payments due or to become due the Contractor on
the same or another transaction.

d. Deduction / Credit Sums due as a result of these remedies may
be deducted or offset by the State or Authorized User from payments
due, or to become due, the Contractor on the same or another
transaction. If no deduction or only a partial deduction is made in such
fashion the Contractor shall pay to the State or Authorized User the
amount of such claim or portion of the claim still outstanding, on
demand. The Commissioner reserves the right to determine the
disposition of any rebates, settlements, restitution, liquidated damages,
etc., which arise from the administration of the contract.

65. ASSIGNMENT OF CLAIM Contractor hereby assigns to the
State any and all its claims for overcharges associated with this contract
which may arise under the antitrust laws of the United States, 15 U.S.C.
Section 1, et seq. and the antitrust laws of the State of New York, G.B.L.
Section 340, et seq.

66. TOXIC SUBSTANCES Each Contractor furnishing a toxic
substance as defined by Section 875 of the Labor Law, shall provide
such Authorized User with not less than two copies of a material safety
data sheet, which sheet shall include for each such substance the
information outlined in Section 876 of the Labor Law.

Before any chemical product is used or applied on or in any building, a
copy of the product label and Material Safety Data Sheet must be provided
to and approved by the user agency representative.

67. INDEPENDENT CONTRACTOR It is understood and agreed
that the legal status of the Contractor, its agents, officers and employees
under this Contract is that of an independent Contractor, and in no manner
shall they be deemed employees of the State or Authorized User, and
therefore are not entitled to any of the benefits associated with such
employment. The Contractor agrees, during the term of this contract, to
maintain at Contractor’s expense those benefits to which its employees
would otherwise be entitled by law, including health benefits, and all
necessary insurance for its employees, including worker’s compensation,
disability and unemployment insurance, and to provide the Authorized
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User with certification of such insurance upon request. The Contractor
remains responsible for all applicable federal, state and local taxes, and all
FICA contributions.

68. SECURITY / CONFIDENTIALITY Contractor warrants,
covenants and represents that it will comply fully with all security
procedures of the State and any Authorized User(s) in performance of
the Contract.

Contractor further warrants, covenants and represents that any
confidential information obtained by Contractor, its agents,
subcontractors, officers, or employees in the course of performing its
obligations, including without limitation, security procedures, business
operations information, or commercial proprietary information in the
possession of the State or any Authorized User hereunder or received
from another third party, will not be divulged to any third parties.
Contractor shall not be required to keep confidential any such
confidential material which is publicly available through no fault of
Contractor, independently developed by Contractor without reliance on
confidential information of the State or Authorized User, or otherwise
obtained under the Freedom of Information Act or other applicable New
York State Laws and Regulations. This warranty shall survive
termination of this Contract.  Contractor further agrees to take
appropriate steps as to its personnel, agents, officers and any
subcontractors regarding the obligations arising under this clause to
insure such confidentiality.

69. COOPERATION WITH THIRD PARTIES The Contractor
shall be responsible for fully cooperating with any third party, including
but not limited to subcontractors of the Authorized User, relating to
delivery of product or coordination of services.

70. CONTRACT TERM - RENEWAL In addition to any stated
renewal periods in the Contract, any contract or unit portion thereof let
by the Commissioner may be extended by the Commissioner for an
additional period(s) of up to one year (cumulatively) with the written
concurrence of the Contractor.

71. WARRANTIES Where Contractor or Product manufacturer
generally offers additional or more advantageous warranties than set
forth below, Contractor shall offer or pass through any such warranties
to Authorized Users. Contractor hereby warrants and represents:

a.  Product Performance Products delivered pursuant to this Contract
conform to the manufacturer's specifications, performance
standards and documentation, and the documentation fully
describes the proper procedure for using the Products.

b. Indemnification To fully indemnify and save harmless the State,
Authorized Users and their respective officers, agents and
employees without limitation from suits, actions, damages and
costs of every name and description arising out of the acts or
omissions of Contractor, its officers, employees, subcontractors,
partners, or agents, in any performance under this contract
including: i) personal injury, damage to real or personal tangible
property, 1ii) negligence, either active or passive, or iii)
infringement of any law or of a United States Letter Patent with
respect to the Products furnished, or of any copyright, trademark,
trade secret or intellectual proprietary rights, provided that the
State or Authorized User shall give Contractor: (a) prompt
written notice of any action, claim or threat of infringement suit,
or other suit, promptness of which shall be established by
Authorized User upon the furnishing of written notice and verified
receipt, (b) the opportunity to take over, settle or defend such
action, claim or suit at Contractor's sole expense, and (c)
assistance in the defense of any such action at the expense of
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Contractor. Where a dispute or claim arises relative to a real or
anticipated infringement, the State or Authorized User may
require Contractor, at its sole expense, to submit such information
and documentation, including formal patent attorney opinions, as
the Commissioner shall require.

Title and Ownership Warranty Full ownership, clear title free of
all liens, or the right to transfer or deliver perpetual license rights
to any Products transferred to Authorized User under this
Contract. Contractor shall be solely liable for any costs of
acquisition associated therewith. Contractor fully indemnifies the
State and Authorized User for any loss, damages or actions arising
from a breach of said warranty without limitation.

Contractor Compliance To pay, at its sole expense, all applicable
permits, licenses, tariffs, tolls and fees and give all notices and
comply with all laws, ordinances, rules and regulations of any
governmental entity in conjunction with the performance of
obligations under the contract. Prior to award and during the
Contract term and any renewals thereof, Contractor must establish
to the satisfaction of the Commissioner that it meets or exceeds all
requirements of the bid/ contract and any applicable laws,
including but not limited to, permits, insurance coverage,
licensing, proof of coverage for workman’s compensation, and
shall provide such proof as required by the Commissioner. Failure
to do so may constitute grounds for the Commissioner to cancel or
suspend this contract, in whole or in part, or to take any other
action deemed necessary by the Commissioner.

Product Warranty Unless recycled or recovered materials are
available in accordance with the “Recycled or Recovered
Materials” clause, Product offered shall be standard new
equipment, current model of regular stock product with all parts
regularly used with the type of equipment offered; and no
attachment or part has been substituted or applied contrary to the
manufacturer’s recommendations and standard practice. Every
Product, including any substituted or replacement Product
delivered, must be unconditionally guaranteed against faulty
material and workmanship for a period of one year from and after
the date the Product is accepted unless otherwise specified by the
Commissioner. Furthermore, the Contractor agrees to extend its
warranty period by the cumulative periods of time, after
notification, during which the Product requires servicing or
replacement (down time) or is in the possession of the Contractor,
its agents, officers or employees. If during the regular or extended
warranty periods faults develop, the Contractor shall promptly
repair or, upon demand, replace the defective unit or component
part affected. All costs for labor and material and transportation
incurred to repair or replace defective goods during the warranty
period shall be borne solely by the Contractor, and the State or
Authorized User shall in no event be liable or responsible
therefor. This warranty shall survive any termination of the
contract in accordance with the warranty term.

Replacement Parts Warranty Where the provision of services
requires the replacement or repair of Product, any replaced or
repaired component, part or Product shall be new and shall, if
available, be replaced by the original manufacturer’s component,
part or Product. Remanufactured components meeting new product
standards may be permitted by the Commissioner or Authorized
User. All proposed substitutes for the original manufacturer’s
installed Product must be approved by the Authorized User before
installation. The Product or part shall be equal to or of better quality
than the original Product being replaced. Any Product replaced by
the Contractor under the contract shall be guaranteed for the
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remainder of the warranty period under (d) above and replaced at no
cost to the Authorized User if found defective during that time.

72. YEAR 2000 WARRANTY The following Year 2000 warranty
applies to procurements of: A) Product, including: i) equipment
incorporating embedded software or other technology (e.g. copiers,
elevators, security systems), ii) software, or iii) other technology; or B)
Services including: i) consulting, integration, code or data conversion ii)
maintenance or support services, iii) data entry or processing, or iv)
contract administration services (e.g. billing, invoicing, claim processing).

This Year 2000 Warranty shall survive beyond termination or expiration of
the Contract through: a) one year, b) December 31, 2000, or c) the
Contractor or Third Party Manufacturer’s stated Year 2000 warranty term,
whichever is longer. Nothing in this warranty statement shall be construed
to limit any rights or remedies otherwise available under this Contract for
breach of warranty.

a.  Definitions For purposes of this warranty, the following definitions
shall apply:

i. “Product” shall include, without limitation: any piece or component
of equipment, hardware, firmware, middleware, custom or commercial
software, or internal components or subroutines therein which perform
any date/time data recognition function, calculation, comparing or
sequencing.  Where services are furnished (e.g. maintenance,
consulting, systems integration, code or data conversion, data entry)
the term “Product” shall include resulting deliverables.

ii. “Contractor’s Product” shall include all Product delivered under
this Contract by Contractor other than Third Party Products.

iii. “Third Party Product” shall include product manufactured or
developed by a corporate entity independent from Contractor and
provided by Contractor on a non-exclusive licensing or other
distribution agreement with the third party manufacturer. “Third Party
Product” does not include product where Contractor is: (a) a corporate
subsidiary or affiliate of the third party manufacturer/developer; and/or
(b) the exclusive re-seller or distributor of product manufactured or
developed by said corporate entity.

b.  Warranty Disclosure At the time of bid for individual or agency
specific contracts, or at the time of ordering Product or Product quote for
OGS centralized contracts, Contractor must disclose in writing to
Authorized User:

i. For Contractor Product and Products (including, but not
limited to, Contractor and/or Third Party Products and/or
Authorized User’s Installed Products) which have been
specified to perform as a system: Compliance or non-compliance
of the Products individually and as a system with the Warranty set
forth below; and

ii. For Third Party Product not specified to perform as partofa
system: compliance on the grounds that the Contractor has

passed-through the third party manufacturer Year 2000 Warranty
or non-compliance based upon the fact that a) Contractor indicates
that they can not pass through the third party manufacturer’s Year
2000 Warranty or b) there is no third party manufacturer’s Year
2000 Warranty to pass through.

NOTE: ‘AN ABSENCE OR FAILURE TO FURNISH THE
REQUIRED WRITTEN WARRANTY DISCLOSURE SHALL BE
DEEMED A STATEMENT OF COMPLIANCE BY THE
CONTRACTOR OF THE PRODUCT(S) OR SYSTEM(S) IN
QUESTION WITH THE YEAR 2000 WARRANTY STATEMENT
SET FORTH BELOW.
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e Year 2000 Warranty Year 2000 Warranty “compliance” shall be
defined in accordance with the following warranty statement:

Warranty Statement: Contractor warrants that Product(s) furnished
pursuant to this Contract shall, when used in accordance with the
Product documentation, be able to accurately process date/time data
(including, but not limited to, calculating, comparing, and
sequencing) from, into, and between the twentieth and twenty-first
centuries, and the years 1999 and 2000, including leap year
calculations. Where a purchase requires that specific Products must
perform as a package or system, this warranty shall apply to the
Products as a system.

In the event of any breach of this warranty, Contractor shall restore
the Product to the same level of performance as warranted herein, or
repair or replace the Product with conforming Product so as to
minimize interruption to Authorized User’s ongoing business
processes, time being of the essence, at Contractor’s sole cost and
expense. This warranty does not extend to correction of Authorized
User’s errors in data entry or data conversion.

d. YEAR 2000 Warranty on Services Where Contractor is providing
ongoing services, including but not limited to: i) consulting, integration,
code or data conversion ii) maintenance or support services, iii) data entry
or processing, or iv) contract administration services (e.g. billing,
invoicing, claim processing), in addition to the foregoing Year 2000
warranty on service deliverables, Contractor warrants that services shall be
provided in an accurate and timely manner without interruption, failure or
error due to the inaccuracy of Contractor’s business operations in
processing date/time data (including, but not limited to, calculating,
comparing, and sequencing) from, into, and between the twentieth and
twenty-first centuries, and the years 1999 and 2000, including leap year
calculations. Contractor shall be responsible for damages resulting from
any delays, errors or untimely performance resulting therefrom, including
but not limited to the failure or untimely performance of such services.
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GENERAL

1. APPLICABILITY The terms and conditions sst forth in this
Appendix B-] are expressly incorporated in' and applicable to .all
procurements end resulting procurement contracts let by the Office of
General Services Procurement Services Group, or let by any other
Issuing Entity where incorporated by refersnce in its Bid Documents.
Appendix B-1 shell govern such procurements or comfracts unless
expressly modified or amended by the terms of a Bid Specification, ora
negotisted Conmacy/Clarification document, if any. Captions are
imended as descriptive and are not intended to limit or otherwise restrict
the terms and conditions set forth hersin. '

2  GOVERNING LAW This procurement, the resulting Contract
and any purchase orders issued hersunder shall be governed by the laws
of the State of New York exeept where the Federal supremacy clause
requires otherwise, and actions or procesdings arising from the Contract
shall-be heard in 2 court of competsnt jurisdiction in the State of New
York.

3. APPENDIX A The terms of Appendix A (Standard Clauses for
New York State Contracts) are expressly incorporated herein,

4. ETHICS COMPLIANCE All Bidders/Contractors and their
employees must comply with the requirements of Sections 73 and 74 of
the Public Officers Law, and other Stmte codes, rules end regulations
establishing ethical standards for the conduct of businsss with New
York State. In signing the bid, Bidder certifies full compliance with
those provisions for any present or future dealings, transactions, sales,
contracts, services, offers, relationships, etc., involving New York Stars
and/or its employees. Failure to comply with those provisions may
result i disqualification from the bidding process, termination of
Contract, and/or other civil or criminal procesdings as required by law.

5. CONFLICT OF TERMS Conflicts between procurement or
Contact documents shall be resolved in the following order of
precedence: :

2. - Appendiv A (Standard Clauses for NYS Contracts)

b. Contract/Clarification Documents

Writing(s) seming forth the final agreements, clarifications,
1emms, statement of work and/or modifications between the Bid
Documents and Contractor’s Bid or Mini-bid.

Mini-Bid Project Definition (If any)

Bid Documents (Other than Appendix A)

i Bid Specifications prepared by the Issuing Entity

ii. Appendix B-1 (General Specifications)

e Contractor’s Bid or Mini-Bid Proposal

6. DEFINITIONS Terms used in this Appendix B-1 shall have the

following meanings:

PP

AGENCY OR AGENCIES The Stats of New York, acting by or

through one or more deparmments, boards, commissions, offices or
nstitutions of the Stats of New YVork.

ATTORNEY GENERAL Anorney General of the Statz of New York.

AUTHORIZED USER(S) Agenciss, or any other entity authorized by
the laws of the State of New York to participats in NYS centralized
contrasts (including but not limited to political subdivisions, public
authorities, public benefit corporations and certain other entities set forth
in law), or the Stat= of New York acting on behalf of one or more such
Agencies or other entities, provided that sach such Agency or other
entity shall be held solely responsible for liabilities or payments due as 2
result of its participation.
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BID OR BID PROPOSAL An offer or proposal submitted by 2 Biddsr
to furnish 2 described product or 2 solution or means of achieving a
practical end, &t & stated price for the stated Contractterm.

BIDDER Any individual or other legal entity, (including but not
limited to partnership, firm or corporation) which submits 2 bid in
response to 2 Bid Solicitation. The term Bidder shall also inciuds
“offeror.” In the case of negotiated contracts, “Bidder” shall refer to the

BID DOCUMENTS Writings setting forth the scope, terms, conditions
and technical specifications for 2 procurement of Product. Such writings
typically include, but are not limited to: Invitation for Bids (IFB),
Reguest for Quotation (RFQ), Reguest for Proposals {(RFP), addenda or
amendments thereto, and terms and conditions which are incorporated
by reference, ¢.g. Appendix A (Standard Clauses jor NYS Contracts),
Avpendix B-1, (General Specifications). Where these General
Specifications are incorporated in negotiated comtracts which have not
been competitively bid, the term “Bid Documents™ shall be deemed to
refer to the terms and conditions set forth in the negotiated contract,

BID SOLICITATION The notice or advertisement of an intent to
purchase 2 specified Product by or on behalf of Authorized User(s).

BID SPECIFICATION A written description drafted by the Issuing
Entity setting forth the specific terms of the intended procurement,
which may include: physical or functional characteristics, the nature of a
commodity or construction item, any description of the work to be
performed, Products to be provided, the necessary qualifications of the
Bidder, the capacity and capability of the Bidder to successfully carry
out the proposed contract, or the process for achieving specific results
and/or anticipated outcomes or any other requirement necessary to
perform work. Where these General Specifications are incorporated in
negotiated contracts which have not besn competitively bid, the term
“Bid Specifications” shall be deemed to refer to the terms and conditions
set forth in the nepotiated contract.

CERTIFICATES OF PARTICIPATION (COPS) Certificatss issued
pursuant 1o Article 5-A of the State Finance Law which represent the
tight 10 receive a proportionate share in lease, installment or other
periodic payments 10 b made by any smte department, agency or the
City University of New York.

COMMISSIONER Commissioner of OGS, or in the cass of Bid
Specifications issued by an Issuing Entity, the head of such Issuing
Entity or their authorized representative.

COMPTROLLER Comproller of the Stats of New York.

CONTRACT The writing(s) which contain the agreement of the
Commissioner end the Bidder/Conwactor setting forth the total legal
obligation between the parties as determined by applicable rulss of law,
and which most typicaliy incinds the following classifications of public
procurements;

2 Agency Specific Contracts Contracts where the specifications
for 2 Product or z particular scope of work are describad and defined to
mest the needs of one or more Authorized User(s).

b.  Centralized Contracts Single or multiple award conmacts whare
the specifications for 2 Product or gensral scope of work are described
and defined by the Office of General Services to meet the needs of
Authorized Users. Centalized Conwacts may be awarded on 2 sole
source, single source, emergency or competitive basis. Once established,
procurements may be made from the selectzd Contractor(s) without
further competition or mini-bid unless otherwiss required by the Bid
Specifications or Contract Award Notification.
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PROCUREMENT RECORD Documentation by the Issuing Entity of
- the decisions made and approach taken during the procurement procsss,

PRODUCT A dsliverable under any Bid or Contract which may
include commodities, services and/or technology. The term “Product”
includes Licensed Software, ;
PRODUCT RELEASES - NEW (Product Revisions)  Any
commercially released revisions to the Licensed version of a Product as
may be generally offered and availeble to Authorized Users. New '
releases involve a substantial revision of functionality from a previously
released version of the Product.

PROPRIETARY - Protected by secrecy, patent, copyright or trademark
against commercial competition ! ' .

PURCHASE ORDER Tke Authorized User’s fiscal form or format
which is used when making 2 purchase (¢.g., formal writtsn Purchase

Order, Procurement Card, slectronic Purchass Order, or other authorized
Instrument),

REQUEST FOR PROPOSALS (RFP) A type of Bid Document
which is used for procurements where factors in addition to cost are
considered and weighted in awarding the contract and where the method
of award is “best value”, as defined by the State Finance Law,

REQUEST FOR QUOTATION (RFQ) A type of Bid Document

which can be wsed when 2 formal bid opening is not required (e.g.
discretionary, sole source, single source or emergency purchases).

RESPONSIBLE BIDDER A RBidder that is determined to have skill,
judgment and integrity, and that is found o be competent, reliable,
experienced and  quaiified financially, as determined by the
Commissioner. !
RESPONSIVE BIDDER A Bidder meeting
requirements prescribed in the Bid
determined by the Commissioner.

SINGLE SOURCE A procurement where two or more offerors can
supply the required Product, and the Commissioner may award the
contract to one Bidder over the other, '

the specifications or
Document or solicitation, as

SITE The location (smest address) where Product will be executed or
services delivered.

SOLE SOURCE A procurement where only one offeror is capable of
supplying the required Produet,

SOURCE CODE The programming statements or instructions written
and expressed in any language understandable by 2 human being skilled
in the art which are transiated by 2 language compiler 1o produce
executable machine Object Code.

STATE Stats of New York -

TERMS OF LICENSE The terms and conditions set forth in the
Contract which are in effect and applicable to 2 Purchase Order at the
time of order pia.cc:::_npnt.

VIRUS Any computer code, whether or not written or conceived by
Contractor, which disrupts, disabies, barms, or otherwiss impedes in any
manner the operation of the Product, or any other associated software,
firmware, hardware, or computer system (such as local area or wide-area
networks), including assthedc distuptions or distortions, but doss not
include security keys or other such devices installed by Product
manufacturer,
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. of the Commissioner.

BID SUBMISSION
7.  INTERNATIONAL BIDDING All offers (ienders), and all

information and Product required by the solicitation or provided as
explanation thereof, shall be submitted in English. All prices shall be .
expressed, and all payments ‘shall be made, in United States
Doliars (3 US). Any offers (tenders) submitted which do not mest the
above criteria will be rejected. :

8. BID OPENING Bids may, .as applicable, be opened publicly.
The Commissioner reserves the right at any time to postpone or cance] a
scheduled bid opening,

8. BID SUBMISSION Al bids are 1o be packaged, sealed and
submitted to the location stated in the Bid Specifications. Bidders are
solely responsible for timely delivery of their bids to the location set
forth in the Bid Specifications prior to the stated bid opening dateftims,

A bid retun envelope, if provided with the Bid Specifications, shonld be
used with the bid sealed inside, If the bid response doss not fit into the
envelope, the bid envelope should be taped onto the outside of the sealed
box or package with the bid inside. If using & commercial delivery
company which requires uss of their shipping package or envelope,
Bidder’s sealed bid, labeled as detailed below, should be placed within
the shipper's sealed envelope to ensure that the bid is not prematurely
opened.

All bids must have a labe] on the outside of the package or shipping
contziner outlining the following information:

“BID ENCLOSED (bold print, all capitals)
&  Group Number

& IFB or RFP Number

& Bid Submission date and time”

In the event that a Bidder fails to provide such information on the return
bid envelope or shipping material, the recziving entity reserves the right
10 open the shipping package or envelope 1o determine the proper bid
number or Product group, and the date and time of bid opening. Bidder
shall have no claim against the Teceiving entty arising from such
opening and such opening shall not affect the validity of the bid or the
procurement, ;

Norwithstanding the receiving agency’s right to open a bid to ascartain
the foregoing information, Bidder assumes all risk of late delivery
associated with the bid not being identfied, packaped or lzbeled in
accordance with the foregoing requiremens, : e

10. FACSIMILE SUBMISSIONS Uniess specifically prohibited by

the terms of the Bid Specifications, facsimile bids may be SUBMITTED
AT THE SOLE OPTION AND RISK OF THE BIDDER. Only the FAX
number(s) indicated in the Bid Specifications may be used. Access 1o
the facsimile machine(s) is on 2 “first come, first sarve” basis, and the
Commissioner bears no Liability or responsibility and makes no
guarantze whatsoever with respect 1o the Bidder's access to such
equipment at any specific time. Bidders are solelv_responsibie for
bmissi d i i imile bid ing Eng

ion cE: f the entire nin nty
prior © bid gpening and_must include on the first page of
ission the S i i

tal number s 2
I_page. Incomplets, ambipuous or unrcadable

transmissions in whole or in part mzay be rejected at the sole discretion
Facsimile bids are fully governed by all
conditions outlined in the Bid Documents and must be submitt=d on
forms or in the format required in the Bid Specifications, including the
sxecuted signamure page and acknowiedgment.

11. AUTHENTICATION OF FACSIMILE BIDS The act of
submitting & bid by facsimile transmission, including an executed
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the work site. For building services contracts, such records must be
kept at the work site while work is being performed.
iii. Submission of Certified Pavroll nsc for Public
Warks Contracts Onlv Contractors and sub-contractors on public
works projects must submit monthly payroll transcripts to the
issuing entity which has prepared of directs the prepamation of the
plans and specifications for 2 public works project, as set forth in
the Bid Specifications. For mini-bid solicitations, the payroll
records must be submitted to the entity preparing the agency mini-
bid project specification. For “agency specific” bids, the payroll
records should be submitted to the entity issuing the purchase
order. For all other OGS centralized contracts, such records should
be submitted o the individusl agency issuing the purchase order(s)
for the work. Upon mutmal agresment of the Contractor and the
issuing entity, the form of submission may be submitted in a
specified disk format accepiable to the Department of Labor
- provided: 1) the Contractor/subcontractor retains the original
records; and, (2) an original signed letter by-2 duly authorized
‘individual of the Contractor or subcontractor attssting to the truth
and accuracy of the records accompanies the disk. This provision

does not applv to bojidine services contracts.

iv. Records Retention Contractors and subcontactors must
preserve such certified wranscripts for a period of three years from
the date of complenon of work on the awarded Contract.

e Davs Labor - Defined for Article 8. Public Works (For
Purposes of Article 8 of the Labor Law) No laborer, worker or
mechanic in the employ of the Contrector, subcontractor or other person
doing or contacting to do all or part of the work cont=mplated by the
Contract shall be permunad or required to work more than eight hours in
any one calendar day or more than five days in any one week except in
cases of extraordinan emerpency including fire, flood or danger to life
or property. “Extaordmen emergency” shall be deemed 1o include
situations in which suffiaen: laborers, workers and meéhanics cannat be
employed 10 camy on pubuc work expeditiously as a result of such
Testrictions upon the numoser of hours and days of labor and the
immediate commenzemen: or prosecution or completion without undue
delay of the public wora 15 pecessary in the judgment of the NYS
Commissioner of Lather for the preservation of the Contract site or for
the protection of tas irfr and humb of the persons using the Contract site.

17. TAXFS
2  Unless otherwise secified m the Bid Specifications, the guoted
bid price includes al tave gpiicable 1o the transaction.

b.  Purchases made = the Swr of New York and certain non-State
Authorized Uses arr enemy from New York State and Jocal sales 1axes
and, with cenar ewrruou, feoeral excise taxss. To sausfy the
requirements of e “ew Yon Stae Sales tax excmption, either the
Purchase Order miued + 8 Swie Agency or the invoice forwarded 1o
authorize pavtoen: tor sust purchases will be sufficient evidence that the
sale by the Contracwr was made 1o the State, an eXempt organization
under Secoon 111t .8 i - of the Tax Law. Nop-Stats Authorized Users
must offer ther outr pra’ of exemprion where required. No person,
firm or corporanon 1 mewever, exempt from paying the Statz Truck
Mileage and Unzmyp.cumen: Insurance or Federal Social Security mxes,
which remain the soue responsibility of the Bidder/Contactor,

c. Purchases by Authonzed Users other than the State of Néw York
may be subject 10 suck wxes, and in those instances the tax should be
computed based ot th: Conwact price and added to the invoice
submitted 1o such enory for payment.

18. EXPENSES PRIOR TO CONTRACT EXECUTION The
Issuing Entity is not hable for any costs incurred by 2 Bidder in the
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Iirerature, specifications

preparation and production of & bid or for any work performed prior to
Contract execution.

19, ING BID A Bidder in submitting 2 bid
agress 1ot to use the results thersfrom as a part of any commesrcial
advertising without the prior written approval of the Commissioner.

20. ODUCT NCES
2. “Or Egual” In all Bid Specificztions the words “or equal” are
understood to apply where 2 copyright brand name, trage name, catalog

reference, or patented Product is referenced. Rafarences to such specific
Product are intended as descriptive, not restrictive, unless otherwise
stated. Comparable Product will be considered if proof of compatibility
is provided, including appropriats catalog excerpts, descriptive
and test data, etc. The Commissioner’s
decision as to acceptance of the Product s cqual shall be final.

b.  Discrepancies in References In the event of a discrepancy

between the model number referenced in the Bid Specifications and the
writien description of the Products therein which cannot be reconciled,
with respect to such discrepancy, then the written description shall
prevail, 'oa

21. RECYCLED OR RECOVERED MATERIALS Upon the
conditions specified in the Bid Specifications and in accordance with the
laws of the Stats of New York, Contractors are encouraged 1o use
recycled or recovered materials in the manufacture of Products and
packaging to the maximum extent practicable without jeopardizing the
performance or intended end use of the Product or packaging unless
such use is precluded due 1o health, welfare, safety requirements or in
the Bid Specifications. Where such use is not practical, suitable, or
permited by the Bid Specifications, Contractor shall deliver new
materials in accordance with the “Warranties™ set forth below,

Refurbished or remanufactured components or iwems may only be
accepted at the discretion of the Commissioner, or upon the conditons
set forth in the Bid Specifications,

Items with recycied, recovered, refurbished or remanufactured content
must be jdentified in the bid or will bs deemed new Product.

22. PRODUCTS MANUFACTURED IN PUBLIC
INSTITUTIONS Bids offering Products which are manufactured or
produced in public instinrtions will be rejectzd.

23. PRICING

a

Upit Pricing If required by the Bid Specifications, the Bidder
should insert the price per unit specified and the price extensions in
decimals, not 1o exeesd four places for each ftem, in the bid In the
event of a discrepancy between the unit price and the ext=nsion, the unit
price shall govern umiess, in the sole Jjudgment of the Commissioner,
such it pricing is obviously erroneous,

b.  Net Pricing Unless otherwise required by the Bid Specifications,
prices shall be net, including wansportation, customs, tariff, delivery,
and other charges fully prepaid by the Contractor 10 the destination(s)
indicated in the Bid Specifications, subject to the cash discount.

€ “No Charee”™ Bid When bids are requested on & npumber of
Products as a group or Lot, & Bidder desiring 1o bid “no charge” or 2
Product in the grouping or Lot must clearly indicate such. Otherwise,
such bid may be considered incomplete and be rejected, in whole or in
Ppart, at the discretion of the Commissio:

d.  Educational Pricine All Products to be suppiizd for educational
purposes that are subject to cducational discounts shall be identified in
the bid and such discounts shall be made availzble to qualifying
msutons.,

L.
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made in compliance with the Bidder's conditional or revocable terms in
the offer. ’ '

29. CONDITIONAL BID Unless the Bid Specifications provides
otherwise, & bid is not rendered norn-responsive if the Bidder specifies
that the award will be accepted only on all or 2 specified group of items
or Product included in the specification. It is understood that nothing
herein shall be deemed to changs or alter the method of award contained
in the Bid Documents.

30. CLARIFICATIONS / REVISIONS  Prior to award, the
Commissioner reserves the right to seek clarifications, request bid
-Tevisions, or to request any information deemed necessary for proper
evaluation of bids from all Bidders deemed to be eligible for contract
award. Failure to provide requestsd information may result in rejection
of the bid.

31.  PROMPT PAYMENT DISCOUNTS While prompt payment

discounts will not be considered in determining the low bid, the

Commissioner may consider any prompt payment discount in resolving |

bids which are otherwise tied. However, any notation indicating that the
price is net, (e.g. net 30 days), shall be understood 1o mean only that no
prompt payment discount is offered by the Bidder. The imposition of
service, interest, or other chargas, except pursuant to the provisions of
Article 11-A of the State Finance Law, which ars applicable in any case,
may render the bid non-responsive and may be cause for its rejection.

32. UTVALENT OR IDE CAL BIDS In the event two offers
are found to be substantially equivalent price shall be the basis for
determining the award recipient. If two or more Bidders submit
substandally equivalent bids as to Pricing or other factors, the decision
of the Commissioner to award a contract to one or more of such Bidders
shall be final,

33. PERFORMANCE QUALIFICATIONS The Commissioner

reserves the right 1o investigate or inspect at any time whether or not the
Product, qualifications or facilities offered by the Bidder/Contractor
mest the requirements set forth in the Contract. Contactor shall at all
times during the Contract term remain responsible and responsive. A
Bidder/Contractor must be prepared, if requested by the Commissioner,
10 present evidence of experience, ability and financial standing, as well
&s 2 stawment as to plant, machinery and capacity of the manufacturer
for the production, diswibution and servicing of the Product offered/bid.
If the Commissioner determines that the conditions and terms of the Bid
Documents or Contract ars not complied with, or that items or Product
proposed 1o be furnished do not meet the specified Trequirements, or that
the gualifications, financial standing or facilities are not sausfactory, or
that performance is untimely, the Commissioner may reject such bid or
terminate the Contract. Nothing in the foregoing shall mean or imply
that it is obligatory upon the Commissioner 1o make an investigation
cither before or after award of a Contract, but should such investigaton
be made, it in no way relieves the Bidder/Contractor from fulfilling all
reguirements and conditions of the Conrract, '

34. DISQUALIFICATION FOR PAST PERFORMANCE Bidder

may be disqualified from receiving awards if Bidder, or anyone in
Bidder’s employment, bas previously failed to perform satisfactorily in
connection with public bidding or contracts.

35. QUANTITY CHANGES PRIOR TO AWARD  The
Commissioner reszrves the Tight, at any time prior 1o the award of a
specific quantity contract, 1o alter in good faith the quantities Iisted in
the Bid Specifications to conform with requirements. In the evem such
right is sxercised, the lowest responsible Bidder mestung specifications
will be advised of the revised requirements and afforded an Opportunity
to extend or reduce its bid price in relation to the changed guantities,
‘Refusal by the Jow Bidder to so extend or reduce its bid Pprice may result
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39, TICIPATION

in the rejection of its bid and the award of such contract to the Iowest
responsible Bidder who accepts the revised requirements,

36. RELEASE OF BID EVALUATION MATE Requests
concerning the evaluation of bids may be submitted under the Freedom
of Information Law. Information, other than the Bid Tabulation, shall be
released es required by law afier Contract award. Written requests
should be directed 1o the Commissioner.

37. IIMEFRAME FOR OFFERS The Commissioner reserves the
right to make awards within sixty (60) days afier the date of the bid
opening, during which period, bids must remain firm and cannot be
withdrawn. If, however, an award is not made ‘within the sixty (60) day
period, bids shall remain firm until such later time as cither 2 Contract is
awarded or the Bidder delivers to-the Commissioner written notice of
the withdrawal of its bid. Any bid which cxpressly states therein that
acceptance must be made within 2 shorter specified time, may at the sole
discretion of the Commissioner, be aceepted or rejected,

TERMS & CONDITIONS

38. CO A ATION CUTION  Exeept for
contracts governed by Article 11-B of the State Finance Law, upon
receipt of all required approvals 2 Contract shall be deemed executsd
end created uwpon the Commissioper’s .mailing or electronic
communication to the address on the bid of i) 2 Letter of Acceptance;

ii) 2 fully executed Contract; or ili) a Purchase Order authorized by the
Commissioner.

CE IZED CONTRA The
following shall not limit or inhibit the OGS Commissioner’s authority -
under State Finance Law, Section 163 (1 0) (e) (Piggybacking):

&  Agencies All Smie Agencies may utilize and purchase under any
state centralized contract let by the Office of General Services
Procurement Services Group, unless the Bid Specificadons limit
purchases to specific State Agencies.

b.  Non-State Acencv Aupthorized Users Authorized Users other
than siate agencies ars permitted to make purchases through state
centralized contracts where perminted by law, the Contract or the OGS
Commissioner.

¢  Voluntarv Extension Purchass Orders issusd against a State
centralized conmact by any Authorized User not provided for in the Bid
Specifications shall be honored by the Contractor at its discretion and
only with the approval of the OGS Commissioner and any other
approvais required by law. Conmactors are encouraged to voluntarily
extend service contracts 1o those additional entities authorized to urlizs
commodity contracts under Section 163 (3} (2) (iv) of the State Finance
Law, which would comprise all entities suthorized under prior laws.

d.  Responsibilitv_for Performance Participation in New York
State centralized contracts by Authorized Users is permitted upon the
following conditions: a) the responsibility with regard to periormance of
any contractual obligation, covenant, condition or term thereunder by
any Authorized User other than State Apencies shall be bome and is
expressty assumed by such Authorized User and not by the Stae; b) 2
breach of the Contract by any particular Authorized User shall neithar
constitute nor be deemed a breach of the Conmact &s 2 whole which shall
remain in full force and effect, 2nd shall not affect the validity of the
Contract nor the obligations of the Contractor thereunder respecting
non-breaching Authorized Users, whether Stats or otherwiss; c) for a
breach by an Authorized User other than z Stars Agency, the State
specifically and expressly disclaims any and all liability for such breach:
and d) cach non-state agency Authorized User and Contractor guarantss
1o save the State, jts officers, agents and employvess harmless from any
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b.  Shipping Charges Unless otherwise stated in the Bid
Specifications, all deliveries shall be dsemed to be FOB destination to
the delivery address specified on the Purchase Order. Even where the
specifications permit Product 1o be purchased at a price FOB shipping
point plus fansportation charges, it is understood not to relieve the
Contractor-from responsibility for safe and proper delivery. Contractor
shall be responsible for insuring that the Bill of Lading states “charges
prepaid” for all shipments, '

¢ Receint of Product The Contractor shall bs solely responsible
for essuring that deliveries are made to personnel authorized to accept
delivery on behalf of the Authorized User. Any losses resulting from
the Contractor’s failure to deliver Product to authorized personne] shall
be borne exclusively by the Contractor,

48. RISK OF 1LOSS Notwithstanding the form of shipment, risk of
loss shall not pass from the Contractor to the Authorized User until the
Products have been recsived, inspected and accepted by the receiving
entity. Acceptance shall oceur within the acceptance period specified in
this Appendix B-1, or such other period of time mutually agreed to
Authorized User and Contactor. Mere acknowledgment by Authorized
User personnel of the delivery or receipt of goods (c.g. signed bill of
lading) shall not be deemed or construed as acceptance of the Products,
Any delivery of Product which is substandard or does not comply with
the Contract terms, may be rejected or accepted on an adjusted price
basis, a5 determined by the Commissioner.

49. (RESERVED)

50. PRODUCT SUBSTITUTION In the event a specified
manufacturer’s Product listed in the Contract becomes unavailable or
cannot be suppiied by the Contractor for any reason (except as provided
for in the Savings/Foree Majeurs Clause below) 2 Product deemed by
the Commissioner 1o be equal to or betrer than that specified must be
substituted by the Contractor at no additional cost or expense to the
Authorized User, subject to the Conmastor’s approval, which shall not
unreasonably be withheld. Unless otherwiss specified, any substtution
of Product prier to the Commissionsr’s approval may be cause for
canesliation of Contract.

51. REJECTED PRODUCT When Product is rejected, it must be
removed by the Contractor from the premises of the receiving entity
within ten calendar days of notification of Tejection by Authorized User,
Upon rejection notification, risk of loss of Tejected or non-conforming
Product shall remain with Contractor. Rejected items not removed by
the Contractor within ten calsndar days of notification shall be regarded
as abandoned by the Contractor, and the Authorized User shall have the
Tight o dispose of the iterms as its own property. The Contractor shall
promptly reimburse the Anthorized User for any and all costs and
expenses incurred in storage or effecting removal or disposition.

52. INSTALLATION Where instaliation is required, Bidder shall be
responsible for placing and installing the equipment in the required
locations. All materials used in the instaliation shall be of good quality
andshallb’:frccﬁomanyandaﬂd:fcctswhichwouldmarthc
appearance of the equipment or render it structurally unsound.
Installation includes the furnishing of any equipment, rigging and
materials required to install or replace the Product in the proper location.
The Contractor shall protect the site from damage for all its work and
shall repair damages or injury of any kind caused by the Contactor, its
employess, officers or agents. If any alteraton, dismantling or
excavation, otc. is required to effect installation, the Contractor shall
thereafier promptly restore the structure or site to its original condition.
Work shall be performed 5o as to cause the east inconvenience to the
Authorized User(s) and with proper consideration for the rights of other
Contractors or workers. The Contractor shall promptly perform its work
and shall coordinate its activities with those of other Contractors. The

Comractor shall clean up and remove 2ll dsbris and rubbish “from its
work as required or directed. Upon completion of the work, the building
andsumimdingmofworkshalibc!:ﬁ clean #nd in a neat
unobstructed condition, and everything in satisfactory repair and order,

53. D_OR ACED PARTS /| COMPONE
Where the Contractor is required to Tepair, replace or substitute parts
components under.the Contract, the repaired, replaced or substitured
products shall be suhicctmaﬂmémdcondiﬁomfarncwpmm
components set forth in the Contract, Replaced or repaired components,
orpansshallbzncwandshaﬁ,ifsvaﬂzbla,bemplamdbyﬂmmiginal
manufacturer’s component or part
meeting new product standards may be permitted by the Commissioner or
Authorized User. All proposed substitutes for the original manufactarer’s
instalied parts or components must be gpproved by the Authorized User
befors inswliation. The part or component shall ‘be equal to or of better
quaiityfnanlhcoﬁgimlpmormmmtbaingrcpiacad.'

54. ON-SITE STORAGE Materials, equipment or supplies may be
stored at the Authorized User's sits at the Contractor’s sole risk and only
with the approval of the Authorized User, '

85 YEES / NTRACTORS / A All
employees, subcontractors or agents performing work under the Contract
must be trained technicians who mest or excsed the technical and training
qualifications set forth in the Bid Specifications or the Bid, whichever is
better, and must comply with all security and administrative requirements
of the Authorized User. The Commissionar reserves the right to conduct a
security background chack or otherwise epprove any employes or agent
fumishndbyConh'acmrandnorcfuscmssmorrcquircnpiammef
any personnel for cause, including but not limited to, technical or taining
qualifications, quality- of work or change in security smms or nop-

the 1ight o reject andior bar from the facility for cause any employes,
subcontractor, or agents of the Contractor i

56. SSIGNME [ SUBCONTRACTORS Contractor shall not
assign, wansfer, convey, sublet, or otherwise disposz of the Contract or
its right, title or int=rest therein, or its power to execute such Contract ©
any other person, company, firm or corporation in performance of the
Conwact, other than the assignment of the right to receive money due,
without the prior written consent of the Issuing Entity. Prior to an
assignment of the right 1o recsive money becoming effective, Contractor
shall file 2 writtzn notice of such .assignment simultanecusly with the

NYS Comprroller, the Commissioner, and barticipating Authorized
User(s).

The Commissioner reserves the dght to reject any proposed
subcontractor, assignes or supplier for bona fids businsss Teasons, which
may includz, but are not limited to: that the proposed mwansferee is on
the D=partment of Labor's list of companies with which New York Staze
cannot do business; the Commissioner dcrermines that the company is
Dot qualified; unsatisfactory conwast periormance or service has been
previously provided; or aftempts were not mads to solicit minority and
women’s business enterprises (M/WEE) bidders for the subcontract.

57. PERFORMANCE / BID BOND The Issuing Entity reserves the
right to require the Bidder/Contactor 1o furnish without additional cost,
& performance, payment or bid bond or negotiable irrevocable letter of
credit or other form of security for the faithful performance of the
Contract. Where required, such bond or other security shall bz in the
form prescribed by the Commissioner.

58. SUSPENSION OF WORK The Commissioner, in his/her sole

discretion, reserves the right 1o suspend any or all activities under this
Contract, at any time, in the best intsrests of the Stats or Issuing Endry,
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64. . S FOR BREACH It is understood and sgreed that all
rightsmdmmediasaﬁ‘ordcdbelowsha]lbcﬁxaddiﬁcntoaﬂmedies
or actions otherwise authorized or permitted by law: S

a.  Cover / Sabstitute Performance In the event of Contractor's

material breach, the Commissioner may, with or without formaliy
bidding same:

i.  Purchase from other sonrces; or

i K, afier making reasonable attemopts, under the circumstances
then existing, to timely obtain acceptsble service or acquire
replacement product of equal or comparable quality, the
Commissioner is - unsuccessful, the Commissioner may acquire
acceptable replacement product or service of lesser or greater
quality. :

Such purchases may, in the discretion of the Commissioner, be deducted

from the Contract quantity and payments due Contractor.

b.  Withholdine of Pavment(s) In any case where a question of
non-performance by Contractor arises, payment may be withheld in
whole or in part at the discretion of the Commissionsr, Should the
amount withheld be finally paid, 2 cash discount originally offered may
be taken as if no delay in payment had ocourred.

¢ - Reimbursement of Costs Incurred The Contractor agress to
reimburse the Starz andior Authorized User promptly for any and all
additional costs and expenses incurred for acquiring acceptable services,
and/or replacement Product  Should the cost of cover be less than the
Contract price, the Contactor shall have no claim to the difference. The
Contractor covenants and agrees that in the event suit is successfully
prosecuted for any default on the part of the Contractor, all costs and
expenses expended or wncurred by the State or Authorized User in
connection therewith, including reasonable anorney’s fees, shall be paid
by the Conmractor.

Where the Contractor fails 1o umely deliver pursuant 1o the guaranteed
delivery terms of the Conwact, the Commissioner may authorize an
ordering Authorized User o rent substmte equipment temporarily. Any
sums expended for such rental shall, upon demand, be reimbursed to the
Authorized User prompthy by the Contractor or deducted by the
Authorized User from payvments due or to become due the Contractor on
the same or another transacvon.

d.  Deduction / Credit Sums due as a result of these remedies may
be deducted or offset by e State or Authorized User from payments
due, or © become due, the Conmactor on the same or another
tansaction. 1f no dedustion or only a partial deduction is made in such
fashion the Contacior shall pay 10 the Stats or Authorized User the
amount of such clair or porton of the claim sull outstanding, on
demand The Commussioner reserves the Tight t0 determine the
disposition of any rebazes, senlements, restifution, liquidated damages,
etc., whick arise fror the admunistration of the Contract.

e Fee Refund I the event that 2 Purchase Order is cancelled for
breach, Authonzed User shall be entitled 1o a refund of any fees paid by

Authorized User for usape or servicss prospectively from the date of
breach.

65. ASSIGNMENT OF CLAIM Contractor hereby assigns to the
State any and all 1s cla:ms for overcharges associated with this Contract
which may arise under the antust laws of the United States, 15 U.S.C.
Sccrion 1, et seq. and the anttrust laws of the State of New York, G.B.L.
Section 340, et seq.

66. TOXIC SUBSTANCES Each Contractor furnishing a toxic
substance as defined by Section 875 of the Labor Law, shall provids
such Authorized User with not less than two copies of 2 material safety
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da:ashmt.whichsheetshallindndcforcachsuchsubmthc
information outlined in Section 876 of the Labor Law.,

Beforcanych:micalpmduc:isus:dorapp]iedonorﬁimyhuﬂding, a
copy of the product labe] and Material Safety Data Sheet must be provided
1o and approved by the USST agenCy representative. !

67. INDEPENDENT CONTRACTOR It is wnderstood and agreed
that the legel status of the Contractor, its agents, distributors, resellers,
officers and employess under this Conwact is that of an independent
Contactor, and in no manner shall they be deemed employees of the State
or Authorized User, and therefore are not entitted 1o any of the benefits
associated with such employment The Contractor agrees, during the term
of this Contract, to maintain at Contractor’s expense thoss benefits 1o which
its employees would otherwise be entitied by law, including health benefits,
and ol necessary insuramce for it employees, including worker's
compensation, disability and unemployment insurance, and to provide the
Authorized User with certification of such insurance upon request. The
Contractor remains responsible for all applicable federal, state and local
taxes, and all FICA contdbutions. -

68. SECURITY / CONFIDENTIALITY Confractor warmant,
covenants and represents that it will comply fully with all security

procedures-of the State and any Authorized User(s) in performance of
the Contract. !

Contractor further warmrants, covenants and represents that any
confidential information obtained by Cortractor, its agents, distributors,
reseliers  subconmactors, officers, or employess in the comrse of
performing its obligarions, including without limitation, sscurity
procedures, business operations information, or commercial proprietary
information in the possession of ths State or any Authorized User
hereunder or received from another third party, will not be divulged to
any third parties. Contractor shall not be required 10 kesp confidental
any such confidential material which is publicly available through no
fanlt of Contracter, independently developed by Contactor without
reliance on confidental information of the State or Authorized User, or
otherwise obtained under the Freedom of Information Act or other
applicable New York State Laws and Regulations. This warranty shall
survive termination of this Conmact Contractor further agrees to take
appropriate  steps as to its personnsl, agents, officers and any
subcontractors regarding the obligations arising under this clanse 1o
insure such confidentaiity.

69. COOPERATION WITH THIRD PAR The Contractor
shall be responsible for fully cooperating with any third party, including
but not limited to subcontractors of the Authorized User, relating 1o
delivery of product or coordination of services.

70. CONTRACT TERM - RENEWAL In addition to any stared
renswal periods in the Contract, any contrast or unit portion thereof let
by the Commissioner may be extended by the Commissioner for an
additional period(s) of up to one year (cumulatively) with the written
concurrence of the Contractor.

71. WARRANTIES & GUARANTEES Where Contractor or
Product manufacturer/developer pererally offers additional or more
advantageous warranties than set forth below, Conwactor shall offer or

pass through any such warrantss 1o Authorized Users. Contractor
bereby warrants and represents:

a. Product Performance Products delivered pursuant to this Contract
conform 10 the specifications, performance siandards  and
documentation, and the documentation fully describes the proper
proczdure for using the Products, -

b. Tifle snd Ownership Warran Full ownership, clear titie free of
all liens, and/or that Contractor has obtained on behalf of Authorized
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ssquencing.  Where services are fumnished (e.g. maintenznce,
mﬂﬁn;mhmgxaﬁmmdcmdmmmdmmy)me
term “Product” shall include resulting dsfiverables.

il. “Contractor’s Product” shall include all Product delivered under
this ConmbyCmnmorhurﬁmmrde?mdnm

il “Third Party Product” shall include product manufastured or
meammﬁwmmmmmﬂ
proﬁdadby@nﬁactormamn—wm]uﬁv:ﬁcmsingorothﬁ
dism'buﬁmagm:mmw&ﬁxﬂ:cthﬁdpmymamﬁcm."lﬁrd?m
Product” does not include product where Contractor is; (g) 2 corporate
mbsidiaryorafﬁiimofﬂlcﬁ:irdpar;ymmn&mw&vdcpur;andfm
(b) the exclusive re-seller or diswibutor of product mamfactured or
developed by said corporats entity.

b.  Warrantv Disclosure At the time of bid for individual or agency
specific contracts, or at the time of ordering Product or Product quots for
OGS cenmalized contracts, Contractor must discloss in wridng to
Authorized User: .

L.For Contractor Product and Products (including, but not limited
to, Contractor and/or Third Party Products and/or Authorized
User’s Installed Products) which have been specified to perform
2s 8 svstem: Compliance or non-compliance of the Products
individually and as 2 system with the Warranty set forth below; and

i For Third Party Product not specified to perform as part of -g
svstem: Compliance on the grounds that the Contractor has passed-

through the third party manufacturer Year 2000 Werrenty or non-
compliance based upon the fact that &) Contractor indicates that they
can not pass through the third party manufacturer’s Year 2000
Warranty or b) there is no third party manufacturer’s Year 2000
Warranty to pass throngh.

NOTE: AN ABSENCE OR FAILURE TO FURNISH THE
REQUIRED WRITTEN WARRANTY DISCLOSURE SHALL BE
DEEMED A STATEMENT OF COMPLIANCE BY THE
CONTRACTOR OF THE PRODUCT(S) OR SYSTEM(S) IN
QUESTION WITH THE YEAR 2000 WARRANTY STATEMENT
SET FORTH BELOW.

[ Year 2000 Warranty Year 2000 Warranty “compiiancs™ shall
be defined in accordance with the following warranty stat=ment: ’

“Conmactor warrants that Product(s) furmished pursuznt to this
Conmact shall when used in accordance with fhe Product
documentation, be able 0 accurately process datAime data
(including, but not imited 1o, calculating, comparing, and sequencing)
from, into, znd between the twentieth znd rwenty-first centuries, and
the years 1999 and 2000, including jeap year calcnlations. Where 2
purchase requires that specific Produsts must perform as a package or
system, this warranty shall apply to the Products as 2 system.

In the event of any breach of this warranty, Contractor shall restore the
Product to the same level of performance as warranted herein, or

" repair or replace the Product with conforming Product so as to
minimize imermuption o Authorized User's ongoing business
processes, ime being of the essence, 2t Contractor’s sole cost and
expense. This warranty does not extend 1o correction of Authorized
User's errors in data entry or daa conversion.”

d.  Year 2000 Warrantv on Services Where Contractor is providing
ongoing services, including but not limited w0: i) consulting, intzgration,
code-or Gata conversion ii) maintenance or suppont services, iii) data entry
or processing, ar iv) contract administration services (e.g. billing, invoicing,
claim processing), in addition o the forsgoing Year 2000 Wamanty on
serviee deliverables, Contractor warrants that services shall be provided in
an accumat: and timely manner without interruption, failure or error due 1o
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the inaccuracy of Contractor’s business operations in processing date/time
data (including, but not limited to, calculating, comparing, and seguencing)
from, into, andbcmihetwcnﬁathandtwmty—ﬁmmmdﬁ,mdﬂ:c
years 1999 and 2000, including leap year calculations. Contractor shall bs
mspons:'bi:fordmagearesmﬁngﬂomanydzlays, errors or untimely
performance resulting therefrom, including but not limited to the failure or
untimely performance of such services.

73. SOFTWARE LICENSE GRANT Where Product is acquired
on a licensed basis the following shall constitute the license grant:

2.  License Scope Licensee is granted 2 non-exclusive, perpetual
license to use, executs, reproduce, display, perform, or merge the Product
within its business enterprise in the United States up to the maximum
licensed capacity stated on the Purchase Order. Product may be
accessed, used, executed, reproduced, displayed or performed up o the
capacity measured by the applicable licensing unit stated on the
Purchase Order (i.c., payroll sizs, number of employees, CPU, MIPS,
MSU, concurrent user, workstation). Licenses shall have the right to use
and distribute modifications or customizations of the Product to and for
use by any Authorized Users otherwise licensed to use the Product,
provided that any modifications, however extensive, shall not diminish
Licensor’s proprietary title or interest. No license, right or interest in
any trademark, trade nams, or serviee mark is granted hereunder.

b.  License Term The licenss term shill commence upon the
License Effective Date, provided, however, that where an acceptance
period applies to the Product, the License Term shall be extendsd by the
time period for testing and acceptance. i

©  Licensed Documentation If commercially avajlable, Licenses
shall have the option 1o require the Contractor to deliver, at Contractor’s
expense: a) one (1) hard copy and one (1) master elsctronic copy of the
Documentation in disketts or CD-ROM format; or b) hard copies of the
Product Documentation by type of license in the following amounts,
uniess otherwise mumally agreed:

* Individual/Named User License - 1 copy per License

* Concurrent Users - 10 copies per site

» Processing Capacity - 10 copies per sits
Software media must be in a format specified by the Authorized User,
without requiring any type of conversion (e.g., if unit has a 3™ disk
drive, software must be provided on 3%" diskett=sg),

Contractor hereby grants wo Licensee perpetual license right to make,
reproduce (including downloading electronic copies of the Product) and
dismibute, either electronically or otnerwise, copies of Product

Documentation as necessary to cnjoy full use of the Product in
accordance with the terms of license,

d. Product Technical Support & Maintenance Licensee shall have

the option of electing the Product techmical support and maintenance
(“maintenance™) set forth in the Conmact by giving written notdee to
Conrractor any time during the Centralized Contract term. Maintenance
term(s) and any renewal(s) thereof are independent of the expimtion of
the centralized Contract term and will not automatically renew.

Mainteniance shall include, at a minimum, (1) the provision of error
corrections, updates, revisions, fixes, upgrade and new releases to
Licenses, and (2) Help Desk assistance with locally aceassible “800" or
twoll free, local telephone service, or aliernatively on-line Heip Desk
accessibility. Contractor shall maimain the Products so as o provide
Licensee with the ability to utilize the Products in accordance with the
Product documentation without significant funetional downtime 1o its
ongoing business operations during the maintenance 1erm.

Authorized User shall not be required to purchase maintenance for nse
of Product, and may discontinue maintenance at the end of any current
maintsnence term upon notice to Contactor. In the event that
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e

during such party’s normal business hours, iii) the audit is conducted by
an indspendent anditor chosen on mutual agreement of the pardes.
Contractor shall recommend 2 minimum of thres (3) auditing/acconnting
firms from which the Licensee will sslect one (1). In no case shall the
Business Software Alliance (BSA), Sofrware Publishers Association
(SPA) or Federation Against Software Theft (FAST) be used directly or
indirectly to conduct aundits, or recommended by Contractor; iv)
Contractor and Licenses are each entitled to designate a representative
who shanbeenﬁﬁedmparﬁdam:,mdwhoshanmﬂyagmcon
audit format, and simultaneously review all information obtained by the
audit, Such representatives also shall be entitled to copies of all reports,
data or information obtiined from the audit; and v) if the audit shows
that such party is not in compliance, License shall be required to
purchase additional licenses or capacities necessary to bring it into
compliance and shall pay for the unlicensed capacity at the NYS Net
Price in effect at time of audit, or if nons, then at the Contractor’s U.s.
Commercial list prics.  Once such additional licenses or capacities are
purchased, Licensee shall be deemed to have been in compliancs
retroactively, and Licensse shall have no further liability of any kind for
the unauthorized use of the software.

76. OWNERSHIP / TITLE TO PROJECT DELIVERABLES
&  Definitions

i “Products” - A deliverable furnished under this Contract by or
through Contractor, including existing and custom Products,
including, but not limited to: a) components of the hardware
environment, b) printed materials (including but not limited 1o
training manvals, systsm and user documentation, reports,
drawings), c¢) third party software,
customizations, custom programs, program listings,
Pprogramming tools, data, modules, components, and e) any

' properties embodied therein, whether in tangible or intangible
form (including but not limited to utilities, imerfaces,
templates, subroutines, algorithms, formulas, source code,
object code). '

ii. “Existing Products” - Tangible Products and intangible licensed
Products which exist prior to the commencement of work
under the Contract. Contracior retains the burden of proving
that a particuldr product was existing before commencement
of the Project. . '

iii. “Custom Products” - Products, preliminary, final or otherwise,
which are created or developed by Contractor, its
subcontractors, parters, employees or agents for Authorized
User under the Contract. :

b. Title to Project Deliverables Contractor acknowledges that it 1s
commissioned by the Autborized User to perform services detailed in
the Purchase Order.  Unless otherwiss specified in writing in the Bid or
Purchase Order, the Authorized User shall have ownership and/or
license rights as follows:

i. Existing Products:

1) Hardware - Title and ownership of Existing Hardware
Product shall pass to Authorized User UpoD acceplance .

2) Software - Title and ownemship o Existing Software
Product(s) deliversd by Contractor under the Conmact which is
normally commercially distwibutsd on a license basis by the Contractor
or other independent software vendor propristary owner (“Existing
Licensed Product™), whether or not embedded in, delivered or operating
In conjunction with hardware or Custom Products, shall remain with
Conmactor or other indepindent software vendor propristary owner
(“ISV™). Effective upon aceeptance, such Product shall be Heensed 1o
Authorized User in accordance with the Contactor or ISV owner's
standard license agrcement, provided, however, that such standard
license, must, at 2 minimum: (a) grant Authorized User a non-exclusive,
perpenual license to use, execurs, reproduce, display, perform, adapt
(unless Conwactor advisss Authorized User as part of Contractor’s
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d) modifications, .

proposal that adaptation will violate existing agreements or statutes and
Contractor demonstrates such to the Authorized User's satisfaction) and
distribute Existing Licensed Product to the Authorized User up to the
Heense capacity stated in the work order with all license rights
necessary to fully effsct the general business purpose(s) stated in the Bid
or Authorized User's work order, including the financing assipnment
rights set forth in paragraph (c) below; and (b) recognize the Stats of
New York as the licensee where the Authorized User is 2 state agency,
department, board, commission, office or institution. Where thess
rights arc not otherwise covered by the ISV’s standard Hcense
agresment, the Contractor shall be responsible for obtaining these rights
at jts sole cost and expenss. The Authorized User shall reproduce all
copyright notices and any other legend of ownership on any copies
authorized under this paragraph.

ii.  Custom Products:  Effective upon creation of Custom
Products, Contractor hereby conveys, assigns  and transfers to
Authorized User the sole and exclusive rights, title and intersst in
Custom Product(s), whether preliminary, final or otherwise, including
all trademark and copyrights. Contractor hereby agrees to take all
necessary and appropriate steps to ensurs that the Custom Products are
protected against unauthorized copying, reproduction and marketing by
or through Contractor, its agents, employess, or subcontractors.
Nothing herein’shall preclude the Contractor from otherwise using the
related or underlying general knowledge, skills, ideas, conespts,
techniques and experience developed under a project definition/work
order in the course of Conmactor's business,

Where a scope of work does not involve COPS or other third party
financing, the Authorized User may, by providing written notice thereof
to the Conwactor, elect in the alternative to take & non-exclusive
perpetual license 1o Custom Products in lieu of Authorized User taking
exclusive ownership and title to such Products.  In such case; Licensee
on behalf of all Authorized Users shall be granted 2 non-excinsive
perpetual license to use, sxecute, reproduce, display, perform, adapt and
distwibute Custom Product as necessary 1o fully effect the peneral
business purpose(s) as stated in paragraph (b)(i)(2), abovs.

o= Transfers or Assicnments to a Third Partv Financine
Acgent It is understood and agreed by the parties that a
condition precedent to the consummation of the purchase (s)
under the Contract may be the obtaining of acceptable third party
financing by the Authorized User. The Authorized User shall
make the sole determination of the acceptability of any financing
proposal. The Authorized User will make all reasonable efforts
to obtzin such financing, but makes no Tepresentation that such
financing has been obtained as of the dare of bid receipt. Where
financing is used, Authorized User may assign or transfer its rights
in Licensed Products (existing or custom) 1o 2 third party financing
entity or trustee {“Trustes™) as collateral where reguired by the
terms of the financing agreement  Trustee’s sole rights with
respect to transferability or use of Licensed Products shall be 1o
exclusively sublicense to Authorized User all of Lessor’s rights
under the terms and conditions of the License Agresment;
provided, further, however, in the evant of any termination or
expiration of such sublicense by reason of payment in full, all of
Trustee’s rights in such Licensed Product shall terminate
immediately and Authorized User's prior rights to such Existing
Licensed Product shall bs revived. '

d. Sale or License of Custom Products Invoiving Tax-Exem 1
Financing (i.e.. Certificates of Parfici ation (COPS The
Authorized User’s sale or other transfer of Custom Products which
were acquired by the Authorized User using third party, tax-exempt
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[

compliance with the terms of this paragraph.

The State may release the Source Cods to Licensees undsr this Contract
who have licensed Product or obtained services, who may use such copy
of the Source Code to maintain the Product.

83. INDEMINIFICATION & LIMI TATION OF LIABILITY

Neither party shall be liable for any delay or failure in parformance
beyond its contro] resulting from acts of God or force majeure. The
parties shall use reasonable efforts to eliminate or minimize the ‘effect

of such events upon performance of their respective dufies under
Contract.

Contractor shall be fully liable for the actions of its agents, employsss,
parmers or subcontractors and shall fully indemnify and save harmless
the State and Authorized User from suits, actions, damages and costs of
every name and description relating to personal injury end damage to
real or personal tangible property caused by Contractor, its agents,
employees, parmers or subcontractors, without: limitation; provided,
however, that the Contractor shall not indemnify for that portion of any

claim, loss or damage arising hereunder due to the negligent act or
failure 10 act of the State, ;

Contractor will indemnify, defend and hold the State and its Authorized
Users harmless, without limitation, from and against any and &ll
damages, expenses (including reasonable attorneys' fees), claims,
Judgments, liabilitiss and costs which may be finally assessed against
the State in any action for infringsment of 2 United States Letter Patent
with respect to the Products furnished, or of any copyright, rademark,
trade secret or inteliectual property right, provided that the State shall
give the Contractor: (i) prompt written notice of any action, claim or
threat of infringement suit, or other suit, (i) the opportunity 10 1ake
over, settle or defend such action, claim or suit at Contractor's sole
cxpense, and  (iii) assistance in the defense of any such action at the
expense of Contractor, Where a dispute or claim arises relative to 2 real
or antcipated infringement, the State or Authorized User may reguire
Contractor, at its sole expenss, to submit such information and
documentation, including formal patent attorney opinions, as the
Commissioner shall require,

The Contractor shall not be obligated to indernnify that portion of a
claim or dispute based upon: i) Authorized User's unauthorized
modification or alteration of a Product; ii) Authorized User’s use of the
Product in combination with other products not furnished by Contractor;
iii) Authorized User's use in other than the specified operating
conditions and environment.

In addition to the foregoing, if the use of any item(s) or part(s) thereof
shall be cnjoined for any reason or if Contractor belisves that it may be
enjoined, Contractor shall have the right, at its own expense and sole
discretion 2s the Authorized User's exclusive remedy to take action in
the following order of precedence: (i) 1o procure for the State the right
1o continue using such item(s) or part (s) thereof, as applicable; (i) to
modify the component so that it becomes non-infringing equipment of at
Jeast equal guality and performance; or (iif) to rzplace said item(s) or
part(s) thereof, as applicable, with non-infringing components of at l=ast
equal quality and performance, or (iv) if nons of the foregoing is
commervially reasonzble, ther provide TONStary compensation to the
State up to the dollar amount of the Project Award.

For all other claims against the Copwactor under any individual
Purchase Ordsr where liability is not otherwise set forth in the Contract
as being “without limitation”, and regardiess of the basis on which the
claim is made, Contractor’s Liability under 2 Purchase Order for direct

damages shall-be the greater of $100,000, the dollar amonnt of the
Contract, or two (2) times the charges rendered by the Contractor
under the Contract. Unless otherwiss specifically enumerated hersin
or in the work order murually agreed between the parties, neither party
shall be Liable 1o the other for special, indirect or conseguential
damages, including lost datz or records (unless the Conmactor is
required to back-up the data or records as part of the work plan), even
if the party has been advised of the possibility of such damages, Neither
party shall be liable for lost profits, lost revenue or lost instinttional
operating savings. :

The Swmte and Authorized User may, in addition to other remedies
available to them at law or eguity and upon notice to the Contractor,
retain such monies from amounts due Contractor, or may procesd
against the performance and payment bond, if any, as may be necessary
to satisfy any claim for damages, penalties, costs and the like assert=d
by or against them.
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GENERAL SPECIFICATIONS (NEGOTIATED SOFTWARE bON?RACTS)

GENERAL

mdedasmsm‘ipﬁveandmnotintend&dtolmhorotﬁcrwisc
. Testrict the terms and conditions set forth herein.
2 GOVERNING LAW  This procurement, the resulting
Contract and any purchase orders issued hereunder shall be governed
by the laws of the State of New York except where the Federal
supremacy clause requires otherwise, and actions or proceedings
aﬁsingﬁomthsCamc:shaﬂbch:ardmaoomofcumpmm
Jjurisdiction in the State of New York. ' ?

3. APPENDIX A Appendix A (Standard Clauses Jor New York
State Contraczs) is expressly incorporated and made a part of this
Contract,

4. ETHICS COMPLIANCE Al Comractors and thsir
employees must comply with the requirements of NYS Public
Officers Law, (§ 73 & 74) and other State codes, rules and
regulations establishing ethical standards for the conduct of business
with New York State. In signing the Contract, Contractor certifiss
full and continuing compliance with those provisions for any present
Or future dealings, transactions, sales, contracts, services, offers,
Telationships, etc., involving Nsw York State and/or its employees,
Failure t0 comply with those provisions may result in Contract

termination, and/or other civil or criminal procesdings as reguired by
law.

Issuing Entity where incorporated by reference. Captions are

5. CONFLICT OF TERMS Conflicts between Contract
documents shall be resolved m the following order of precedence:

Appendix A (Standard Ciauses Jor NYS Contracts)

® Negotiated Conuact/Clarification Documents
Writing(s) setung forin the final agreement of the partiss,
exciuding mecrperated appendices.

- Appendix B-2 (This document)
« Incorporated Contract Appendices, if any, following
order of precedence stated in the negotiated Contract

6. DEFINITIONS  Terms used m this Contract shall have the

following meanings:

AGENCY OR AGENCIES The Siate of New York, acting by or
through one or more deparmens. boards, commissions, offices or
institutions of the State of New York

ATTORNEY GENERAL Anomey General of the State of New
York.

AUTHORIZED USER(S) Agenaes, and other entitiss anthorized
by the laws of the State of New York to participate in NYS
cemtralized comtracts (mcladmg. but not Imited to, political
subdivisions, public authormses. public benefit corporations and certain
other entities set forth n law,, or the State of New York arcting on
behalf of one or more such Agencies or other entities, provided that
each such Agency or other emtity shall be held solely responsible for
Labilities or payrents due &5 a resuk of s participation,

CERTIFICATES OF PARTICIPATION (COPS)  Cenmificates
issued pursuant to Article 5-A of the State Finance Law which
Tepresent the Tight to receive a proportionate share in lease,
installment Or other periodic payments to be made by any state
department, agency or the Ciry University of New York.

COMMISSIONER Commissioner of OGS, or in the case of a
Contract or specifications issued by an Issuing Entity, the head of
such Issuing Entity or their aur.horimd_repmsemmve. i
COMPTROLLER Comptroller of the State of New York

CONTRACT The writing(s) which contzin the agreement of the
Commissioner and the Contractor setting forth the total legal
obligation between the patties as determined by applicable rules of
law. : '

CONTRACT AWARD NOTIFICATION An announcement by the
OﬁceumeaalSmiccstoApthom Users that 2 Conrract has
been established,

CONTRACTOR Any succsssful offerer(s) to whom a Contract has
been awarded by the Commissioner,

DOCUMENTATION .The complete set of manuals (e.g., nser,
installation, instruction or diagnostic manuals) i either hard or
electronic copy, which are necessary 10 enable an Authorized User to
properly test, install, operate and enjoy full use of the Product.

ENTERPRISE The total business operations in the United States of
Authorized User (s) without Tegard to geographic location where such
operations are performed or the entity actually performing such
operations on behalf of Authorized User, '

ENTERPRISE LICENSE A licenise grant made in accordance with
the terms of this Comract of uniimited Tights to deploy, access, use
and execute Product anywhere within the Emterprise up to the
Imaximum capacity stated on the Purchase Order.

ERROR CORRECTIONS Machine executabls software code
furnished by Contractor which corrects the Product S0 as 10 conform

to the applicable warranties, performance standards and/or obligarions
of the Conrractor, !

ISSUING ENTITY The Office of General Services or the
Authorized User who issuss the Comtract documents for a
pIOCUrement.

LICENSED SOFTWARE Software licensed upon the terms and
conditions set forth in the Contract. “Licensed Software” includes
EITOT COrrections, upgrades, enhancements or new Teleases, and any
deliverablss. due under z mamtenance or service Contract (e.g.,
patches, fixes, PTFs, programs, code or date conversion, or custom
programming).

LICENSEE One or more Authorized Users who acquire Product
from Contractor by issuing a Purchase Order in accordance with the
terms and conditions of the Contract; provided that, for purposes of
compliance with an individual license, the term ‘“Licensee” shall ba
deemed to refer separately to the individual Authorized User(s) who
took receipt of and who is executing the Product, who shall be solely

- esponsible for performance and liabilities incurred. In the case of

acquisitions by State Agencies, the Licensee shall be the State of New
York

LICENSE EFFECTIVE DATE The date Product is delivered to an
Authorized User. Where a License involvas Licensee's right to copy a
previously licensed and deivered Master Copy of 2 Program, the
license effective date for additional copies shall be deemed 1o be the
date on which the Purchase Order is executed.

LICENSOR A Contractor who grants rights in proprietary Product

to Anthorized Users in accordance with the rights and oblgations
specified in the Contract.
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Teguired, furnishing product, services or installation, -or carrying out
any other reguirements of the intended scope of work. '

25. (RESERVED)

26. PROCUREMENT CARD NYS and American Express
(AMEX) have entered into an agreement for AMEX to provide the
State with purchasing card services. The AMEX Corporate
Purchasing Card enablss Anthorized Users to maks authorized
pmhzscsd&ccﬂyﬁomaComwﬁhompromﬁngth:thas:

. The Contractor shall not process a transaction for payment through

the credit card Clearinghouse nntil the purchased supplies have been
shipped or services performed. Unless the cardholder requests
comrection or replacemsmt of a defective or faulty Product in
accordance with other Contract requirements, the Contractor shall
immediately credit a cardholder’s account for items returned as
Gefective or fanlry. ,

27. - 32. (RESERVED)

33. PERFORMANCE QUALIFICATIONS The Commissioner
Teserves the right to investigate or inspect at any time whether or not
the Product, qualifications or facilities offered by the Contractor mest
the requirements set forth in the Comtract or Purchase Order.
Contractor shall ar all times during the Contract term remain
responsible and responsive. A Conmactor must be prepared, if
requested by the Commissioner, to present evidence of experience,
ability and financial standing, as well as a statement as 1o capacity of
the developer for the production, distribution and servicing of the
Products offered. If the Commissioner determines that the conditions
and terms of the Contract are not complied with, or that items or
Product proposed to be furnished do not meet the specified
requirernents, or that the qualifications, financial standing or facilities
are not - satisfactory, or that performance is untimely, the
Commissioner may terminate the Contract. Nothing in the forsgoing
shall mean or imply that i is obligatory upon the Commissioner 10
make an investigation either before or after award of 2 Contract, but
should such investigation be made, # i no way relieves the
Contractor from fulfiliing all requirements and conditions of the
Contract. “

34. DISQUALIFICATION FQR PA R ANC
Contractor may be disqualified from receiving awards if Contractor,
or anyone in Contractor’s employment, has previously failed to
perform satisfactorily in connection with public bidding or contracts,
35.-37. (RESERVED)

38. CONTRACT CREATION / EXEC N  Except for
contracts governed by Article 11-B of the State Finance Law, upon
receipt of all required approvais 2 Contract shall be desmed executed
and created upon the Commissioner’s mailing or electronic
communication to the address set forth in the Contract of 1) a Letter
of Acceptance; ii) a fully execnted Contracr; or iif) a Purchase Order
anthorized by the Commissioner.

3%. PARTICIPATION IN CENTRA D CONTRA The
following shall not Imit or inhibit the OGS Commissioner’s authority
under Statre Finance Law, Section 163 (10) (e) (Piggybacking):

2. Agencies ALl State Agencies may utilize and purchase under
any State cemralized Conrract Jet by the Office of General Services

Procurement Services Group, unless the Contract Emifs purchases to
specific State Agencies.

b.  Non-State Asency Authorized Users Anthorized Users other
than Sta:cAgenciesarcpmmmcdtomakepumhasesthmnghSrat:
ceoualized contracts where permitted by law, the Contract or the
OGS Commissioner,

¢  Voluntarv Extension Purchase Orders issued against & State
cemralized Contract by any Authorized User not provided for by law
shall be honored by the Contractor at #s discretion and only with the
approval of the OGS Commissioner and any other approvals required
by law. Contractors are encouraged to voluntarily extend service
comracts to those additional entities anthorized to utilize commodity
contracts under Section 163 (3) (a) (iv) of the State Finance Law,
which would comprise all entities authorized under prior laws,

4. Responsibility for Performance Participation in New York
State centralized contracts by Authorized Users is permitted upon the
following conditions: a) the responsibility with regard to performance
of any contractual obligation, covenant, condirion or term thereunder
by any Authorized User other than State Agencies shall be borne and
is expressly assumed by such Authorized User and not by the State; b)
a breach of the Contract by any particular Authorized User shall
neither constitute nor be deemed a breach of the Contract as a whole
which shall remain in full force and effect, and shall not affect the
validity of the Contract nmor the - obligations of the Contractor
thereunder respecting non-breaching Authorized Users, whether State
or otherwise; c) for a breach by an Authorized User other than a State
Agency, the State specifically and expressly disclaims any and all
liability for such breach; and d) each non-state agency Authorized
User and Contractor guarantee 10 save the State, its officers, agents
and employees harmless from any liabiliry that may be or is mmposed
by their failure to perform in accordance with its obligations under the
Conrract.

40. MODIFICATION OF CONTRACT TERMS The terms and
conditions set forth i the Contract govern all mansactions by
Authorized User(s) under this Contract. The Contract may only be
modified or amended upon mutval wrinen agreement of the
Commissioner and Comrractor.  For individual orders, however, the
Contractor may offer Authorized User(s) more advantageous pricing,
payment, or other terms and conditions than those set forth in the
Contract. In such event, Contractor shall firnish a capy of such better
offer to the Commissioner upon Teguest.

Other than where terms are more advantageous for the Anthorized
User(s) than those set forth in the Contract, no akteration or
modification of the terms of the Contract, mclnding substitution of
Product, shall be vaiid or binding against Authorized User(s) uniess
authorized by the Commissioner or specified in the Contract Award
Notification. Contractor may not unilaterally modify the terms of the
contract by affixing additional terms to Product upon delivery (e.g.,
attachment or inclusion of standard pre-primted order forms, product
literature, “‘shrink wrap” terms accompanymg or affixed to Produet)
Or by incorporating such terms onto Conmractor’s erder or fiscal
forms, or other documents forwarded by the Contractor for payment.
Acceptance of Product or processing of such documentation on forms
furnished by the Contractor for gpproval or payment does not
constinute acceptance of the proposed modificarion to terms and
conditions.

41. SCOPE CHANGES The Comrnissioner Teserves the right,
unilaterally, to require by written order, changes altering, adding 1o or
deducting from the Contract specifications, such changes to be within
the general scope of the Contract. The Commissioner may make an
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the Products have been received and inspected by the receiving emiry.
Amptaﬁccshaﬂoccurwithinth:acccpmcep:ﬁod specified in this
Appendix B-2, or such other period of time mutvally agreed 10 by
Authorized User and Conmactor. Mere acknowledgment by
Authorized User personne] of the delivery or receipt of goods (e.g.,
signed bill of lading) shall not be deemed or construed as acceptance
of the Products. Any delivery of Product which is substandard or does
Dot comply with the Contract terms, may be rejected or accepted on
an adjusted price basis, as determined by the Commissioner,

49-50. (RESERVED)

S1. - REJECTED PRODUCT When Product is rejected, due 1o

warranty non-conformance or declined after evaluation, it mmst be
removed by the Conmm&ommeprmﬁsesofzhcmcciving_cnmy
within ten calendar days of notificarion of rejection by Authorized
User. Removal may be accomplished by Contractor by providing a
pre-paid self-addressed mailer for the retumn of Sofrware to the
Conractor. Upon request from Contractor, Amthorized User shall
ccnif}'mﬂmngmmﬂwhoduahasbcenrcmovedﬁoman
computer systerns and all related documentation has been returned to
‘the Contractor. Upon rejection notification, Tisk of loss 10 rejected or
nor-conforming Product shall remain with Contractor. Rejected jtems
Dot removed by the Contractor within ten calendar days of notificarion
shall be regarded as abandoned by the Contractor, and the Authorized
User shall have the right to dispose of the items as its own propermy.
The Contractor shall promptly reimburse the Aunthorized User for any
and all costs and expenses incurred in storage or effecting removal or
disposition. 3

52- 54. (RESERVED)

55. EMPLOYEES / SUBCONTRACTORS / AGENTS AT
employees, subcontractors or agents performing work under the Contract

mnmmtwhmmwmmcrmmmmming i

qnaﬁﬁcaﬁomsetfonhmths&mamandmmm;ﬂywﬁ.hanmm
and administrative, requirements of the Authorized User.  The
Commissioner reserves the right to conduct a security backpround check
or otherwise approve any employee or agent furnished by Contractor and
o refuse access to Or require replacement of any personnel for canse,
ﬁmhdingbmmtmedm,wchm:mlormmgquaﬁﬁmﬁons.quahyof
Wwork or chanpe in security starus or non-compliance with Authorized
User’s security or other requirements. Such approval shall not relieve the
Comaaorofthcobﬁgmionwpmbmaﬂwcﬂcmmmpﬁzmwmm
Contract terms. The Commissioner reserves the right 10 reject and/or bar

from the facility for canse any employee, subcontractar, or agents of the
Conrractor. '

56. ASSIGNMENT / SUBCONTRACTORS Contractor shall

not assign, transfer, comvey, sublet, or otherwise dispose of the
Conract or its right, title or interest thersin, or its DOWET to execute
such Contract to any other person, company, firm or corporation in
performance of the Contract, other than the assignment of the right to
receive money due, without the prior written consent of the Issving
Entity.  Prior 10 an assignment of the right to receive moneys
becoming effective, Contractor shall file written notice of - such
assignment  simultaneounsly with the NYS Comptroller, the
Commissioner, and participaring Authorized User(s).

The Commissioner reserves the Tight to reject any proposed
subcontractor, assignee or supplier for bona fide business reasons,
which may inciude, but are not Emited to: thar the proposed transferae
is on the Department of Labor’s list of companies with which New
York State cannot do business; the Commissioner determines that the
company is not qualified; unsatisfactory Contract performance or
service has been previously provided; or attempts were not made to

solict minority and women’s business enterprises (M/WBE) bidders
for the subcontract. - Comtractor’s Tegquest to assign shall not be
unreasonably withheld.

57. / NDTh:Issuingﬁmiryrcmes

.ﬁmﬂglntomqmth:BiddcrfOomctortoﬁ.ﬁnishwﬂhcm

additional cost, a performance, payment or bid bond or negotiable
irevocable letter of credit or other form of szcurity for the faithful
performance of the Comtract. Where required, such bond or other
security shall be in the form prescribed by the Commissioner,

58. SUSPENSION OF WORK The Commissiorer, in his/her sole
discretion, reserves the right to suspend any or all activitiss.under this
Contract, at any time, in the best mterests of the State or Issuing
Emity. In the event ofsuchsuspe'nsion,th.eConmctorwiﬂbcgivena
formal written notice outlining the particulars of such suspension.
Examples of the reason for such suspension incinde, but are not
limited to0, a budget fresze on State spending, declaration of
emergency, or other such circumstances. Upon issuance of such
notice, the Contractor is not to accept any Purchase Orders, and shall
comply with the Suspension Order, Activity may resume at such time
as the Commissioner issues a formal written notice anthorizing a
Tesumption of work.

55. CANCELLATION :

& For Cause: For a material treach that remains uncured for more than
thirty (30) days after written notice 1o the Comtractor, the Contract or
Purchase Order may be cancelled by the Commissioner or Authorized
User at the Contractor’s expense where Conractor becomes unable or
mapablcofpeﬁom,gthawoﬂ;ormth:ganquuh-mmsar
quatifications set forth in the Contract, or for non-performance, or upon
a determination thar Contractor is non-responsibie. In such event, the
Commissioner or Authorized User may complete the work in any manner
as & may deem advisable and pursue available legal or equirable remedies
for breach.

b. For Convenience: This Conrmact may be cancelied at any time by
the State for convenience upon thirty (30) days written notice without
penalty or other early terminarion charpes due. Such cancellarion ghall
not affect the validity of Purchase Orders placed prior to canceliation.
Such cancellation of the Contract shall not affect any project or
Purchase Order which has been issued under the Comtract prior to the
daze of such terminarion.

60. SAVINGS/FORCE M The Contractor shall not be
Tesponsible for delay resulting from its failure to perform if neither the
faul nor negligence of the Contractor, its officers, employess ‘or
agents conributed to such delay and the delay is due directly to acts
of God, wars, acts of public ensmiss, strikes, fires or floods, or other
similar cause beyond the control of the Conrractor, or for any of the
foregoing which affect subcontractors or suppliers and no ahemnaie
source of supply is available to the Contractor. In such event,
Contractor shall notify the Commissioner, by certified or registered
mail, of the delay or potential delay and the cause(s) thereof sither (a)
within ten (10) calendar days afier the cause which creares or will
Create the delay first arose if the Contractor conld Teasonably foresee
that a delay could occur by reason thereof, or (b) if delay is not
Teasonably foresesable, within five (5) calendar days after the dars the
Conrractor first had reason to believe 2 delay could resull. The
foregoing shall constitute the Contractor’s sole remedy or excuse with
Tespect to such delzy. In the evem performance is suspended or
delayed, in whole or in part, by reason of any of the -aforesaid canses
Or occurr=nces and proper notification is given the Commissioner, any
performance so suspended or delayed shall be performed by the
Contractor at no increased cost, promptly after such disabilities have
ceased to exist unless it is determined in the sole discretion of the
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th:amomnofsuchc!aﬁnorpor&qnoﬂhec}mnﬂlommnding,on
demand, - The Commissioner reserves the right to.dstermine the
disposition of any rebates, settlements, restiruzion, Iiguidated damages,
etc., which arise from the administrarion of the Contract.

e Fee Refund In the event that a Purchase Order is cancelled for
breach, Authorized User shall be entitled 1o a refund of any fees paid
by Authorized User for usage or services prospectively from the date
of breach. :

6. IGNMENT AIM Contractor hereby assigns to the
State any and 2ll its claims for overcharges associated with this
Contract which may arise under the antirust laws of the United
States, 15 U.5.C. Section 1, et seq. and the antitrust laws of the State
of New York, G.B.L. Section 340, et seq.

66. (RESERVED)

67. INDEPENDENT CONTRACTOR It is understood and
agreed thar the legal stams of the Comractor, its agents, distributors,
resellers, officers and employees under this Conmact is that of an
independent contractor, and i no manner shall they be desmed
employess of the State or Authorized User, and therefore are not entitled
10 any of the benefits associared with such employment. The Contractor
agress, during the term of this Comwact, to maintain 2t Comractor's
expense those benefits 1o which its employees would otherwise be emitlsd
by law, mcluding health bensfirs, and all ‘necessary insurance for is
employess, including worker's  compensarion, disabifity and
unemployment insurance, and 1o provide the Amthorized User with
centification of such insurance upon request. The Contractor remains
responsible for all apphicable federal, stare and local taxes, and all FICA
comributions.

68. SECURITY / CONFIDENTIALITY Contractor warrants,
covenants and represents that r will comply fully with all security
procedures of the State and any Authorized User(s) in performance of
-the Contract.

Contractor further warrams, covenamts and represents that any
confidential information otamed by Contractor, is agents,
subcomractors, officers, cisriwtors, resellers or emplovees in the
course of performing rs obbgauons, including without limiration,
security procedures, busmess operations information, or commercial
proprictary formation i the possession of the State or any
Authorized User ber=under or received from another third party, will
not be divulged to any thed paries. Conrractor shall not be required
to keep confidential anv such confidemial marerial which is publicly
available through no fauk of Comtractor, independently developed by
Contractor without rehance o confidential information of the State or
Aumthorized User, or otherwise obtamed under the Freedom of
- Information Act or other appicable New York State Laws and
Regulations. This warranty shall survive termination of this Contract.
Contractor further agress to wake 2ppropriate steps as to its personnel,
ems, officers and any subcommactors Tegarding the obligations
arising under this clause to msure such confidentialiry.

69. COOPERATION WITH THIRD PARTIES The Contractor
shall be responsible for fully cooperating with any third pamy,
including but not limited to subconmactors of the Authorized User,
relating to delivery of product or coordination of services.

70. CONTRACT TERM - RENEWAL In addition to any stated
renewal periods in the Conuract, any Contract or unit portion thereof
Iet by the Commissioner may be extended by the Commissioner for an
additional period(s) of up 10 one year (cumulatively) with the written
concurrence of the Conmractor.

7L WARRANTIES Where Contractor or  Product
manufacturer/developer. generally offers  additional or more
advantageous warranties than set forth below, Contractor shall offer
or pass through any such warranties to Authorized Users. Contractor
bereby warramts and represents thar:

2. Product Performance Products deliversd pursuant to this
Contract conform to the specifications, performance standards and
documemation, and the documentation fully describes the proper
procedure for using the Produets.

b. Title and Ownership Warrantv Full ownership, clear title free
of all liens, or that Contractor has obtained on behalf of Authorized
User perpetual Heense rights to use the Product for the purposes of
this Contract. Contractor shall be solely lisble for any costs of
acquisition associated therewith. Contractor fully indemnifies the
State and Authorized User for any loss, damages or actions ariging
from a breach of said warranty without fimitation. Anthorized User
may require Contractor to furnish appropriate written documentation
establishing the above rights and interests as a condition of payment.
Authorized User's request or failure 10 request such documentation
shall not relieve Contractor of Hiability under this warranty.

c. Contractor Compliance To pay, at its sole expense, all applicable

pexmmits, licenses, tariffs, tolls and fees and give all notices and comply

with all laws, ordinances; rules and regulations of any governmental

entity in conjunction with the performance of its obligations under the

Conrract. Prior to award and during the Contract term and any
renewals thereof, Contractor must establish to the satisfaction of the

Commiissioner that it meets or exceeds all requirements of the bid/
Contract and any applicable laws, including ‘bat not Iimited to,.
permits, insurance coverage, lLicensing, proof of coverage for

workman's compensation, and shall provide such proof as required by

the Commissioner. Failure to do so may constirute grounds for the
Commissioner to cancel or suspend this Contract, in whole or in part,

or 10 take any other action deemed necessary by the Commissioner.

d. Product Warranty. Every Product must be unconditionally
guaranteed against faulty material and workmanship for a period of
ninety (90) days from and after the date the Product is accepted
unless otherwise specified by the Cormmissioner., Furthermore, the

~ Contractor agrees to extend its warranty period by the cumularive

periods of time, afier notification, during which the Product requires
servicing or replacement (down timej or is in the possession of the
Contractor, its agents, officers, distributors, resellers or employses. If
during the regular or extended warranty periods faults develop, the
Contractor shall promptly repair or, upon demand, replace the
defective unit or component part affected. Substituted or replacement
Product must be unconditionally guaranteed for a period of (90) days
from the date such substituted or replacement Product was installed or
replaced. All costs for labor and material and transportation ncurred
1o repair or replace defective Product during the warranty period shall
be borne solely by the Contractor, and the Stare or Authorized User
shall in no event be liable or responsible therafor. This warTanty shall
survive any termination of the Commact in accordance with the
warranty tem.

e.  (Reserved)

f. Virus Warranty Licenssd Software contains no known virnses.
Conrractor is not responsible for viruses introdnced ar Licensee’s site.

g T'n:wmam‘msctfonhhm@aBSm'ﬁvcanytmrﬁnaﬂonafth:

Conmforindi\idmlpmjcccsinmrﬂanccwththestawdwmzy
term(s).
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¢ Licemnsed Documentation If commercially available, Licensas
shall have the option to require the Commractor 1o deliver, at
Contractor’s expense: 2) one (1) hard copy and one (1) master
electronic copy of the Documentation in diskstte or CD-ROM format;
or b) hard copies of the Product Documentation by type of hicense in
the following amounts, unless otherwise mutually agreed:

* Individual/Named User License - 1 copy per License

e Concurrent Users - 10 copies per site

® Processing Capacity - 10 copiss persite
Sofrware media must be in 2 formar specified by the Authorized User,
without requiring any type of conversion (e.g., if unit has a 314 disk
drive, software must be provided on 3%” diskenes). e

Contractor hereby grants to Licenses a perpetual Icense rieht to .

make, reproduce (including downloading electronic copiss of the
Product) and distribute, either electronically or otherwise, copies of
Product Documentation as necessary to enjoy full use of the Product
in accordance with the terms of license,

d. Produet Technical Support & Maintenance Licenses shall
have the option of electing the Product technical support and
maintenance (“maintenance”) set forth in the Contract: by giving
written notice to Contractor any time during the Centralized Contract
term. Maintenance term(s) and any renewal(s) thereof are
independent of the expiration of the centralized Contract term and will
not automaticelly renew. .

Maintenance shall include, at a minimum, (1) the provision of error
corrections, updates, revisions, fixes, upgrade and pew releases 1o
Licensee, and (2) Help Desk assistance with Iocally accessible “800”
or toll free, local telephone service, or alternatively on-line Help Desk
accessibiliry. Contractor shall maintain the Products so as to provide
Licensee with the abiliry to wilize the Products in accordance with the
Product documentarion without significanr functional downtime to its
ongoing business operations during the maintenance term.

Authorized User shall not be required 1o purchase maintenance for use
of Product, and may discontinue maintenance at the end of any
CurTent maintenance term upon notice to Contractor. In the event that
Authorized User does not initially acquire or discontinues
maintenance -of licensed Product, i may, at any time thereafter,
reinstate mamtenance for Product without any additional penakties or
other charges, by paying Contractor the amount which would have
been due under the Contract for the period of time thar such
maintenance had lapsed, at then-current NYS net maintenance rates,

e. Permitted License Transfers As Licensee’s business
operations may be altered, expanded or diminished, Ticenses granted
hereunder may be transferred or combined for use at an aliernative or
consolidated ste not originally specified in the license, including
transfers  between  Agencies (“permitted  Iicense transfers”).
Licensee(s) do not have to obtain the approval of Contractor for
permitted license transfers, but must give thirty (30) days prior written
notice to Contractor of such move(s) and certify in writing that the
Product is not in nse at the prior site. There shall be no addirional
License or other transfer fees due Contractor, provided that: i) the
maximum capacity of the consolidated machine is equal to the
Combined indivitnal license capacity of all Jicenses running at the
consolidated or transferred site (e.g., named users, seats, or MIPS) ;
or ii) if the maximom capacity of the consolidated machine is greater
than the individual Jicense capacity being transferred, a Iogical or
physical parmition or other means of Testricting access will be
rmamtained within the computer system so as to restrict use and access
to the Product to that unit of Licensed capacity solely dedicated to
beneficial use for Licensee. In the event that the maximum capacity
of the consolidated machine is greater than the combined individual

license capacity of all licenses running at the comsolidated or
transferred site, and 2 logical or physical partition or other means of
Tesicting use is mot available, the fees dne Contractor shall not
exceed the fees otherwise payable for a single Ticense for the upgrade
capaciry. :

£ MLBLQL@&MMM
Service Bureaus / or Qther Third Partfies Outsonrcars, faciliries
IANAgEment Or service bureaus retained by Licenses shall have the
xightousethc?mducttomaimajnl.imsee‘sbusinessopmﬂons.
inchxdi@dazapmccsaing,farthempuindtha:thcyarcengagedm
such activitiss, provided that: 1) Licenses gives notice to Contractor
of such party, site of intended use of the Product, and means of
access; and 2) such party has executed, or agrees 10 execute, the
Product manufacturer’s standard nondisclosure or restricted use
agreement which executed agreement shall be accepted by the
Contractor (“Non-Disclosure Agreement™); and 3) if such pamy is
engaged in the business of facfliry management, outsourcing, service
bureau or other services, such third party will maintain 2 logical or
physical partition within its COImMPULET SYSIEM SO as 1o restrict nse and
access to the program to that portion solely dedlicated to beneficial nge
for Licensee. In no event shall Licensee assurne any Hability for third
party’s compliance with the terms of the Nor-Disclosure Agreement,
nor shall the Non-Disclosure Agreement create or impose any
liabilities on the State or Licenses. .

Any third party with whom 2 Licenses has a relationship for z state
function or business operation, shall have the temporary right 10 use
Product (e.g., JAVA Applets), provided that such use shall be Jmited
to the time period during which the third party is using the Product for

the function or business activity.

- rchival Back-Up and Disaster very Licensee may -use
and copy the Product and related Documentation in connection with;
1) reproducing a reasonable number of copies of the Product for
archival backup and disaster Tecovery procedures in the event of
destruction or corruption of the Product or disasters or emergencies
which require Licensee to restore Dackup(s) or to initiate disaster
recovery procedures for its platform or Operating systems; 2)
reproducing 2 reasonzble number of copies of the Product and related
documentation for cold site storage. “Cold Site” storage shall be
defined 2s a restorabie back-up copy of the Prodnct not to be installed
until and after the deciaration by the Licenses of a disaster; 3)
reproducing a back-up copy of the Product to run for 2 reasonable
period of time in conjunction with a documented consolidation or
transfer otherwise allowed under this section #73. “Disaster
Recovery” shall be defined as the installation and storage of Product
in ready-to-execute, back-up computer systems prior 1o disaster or
breakdown which is not used for acrive production or development.

h.  Confidentialitv Restrictions The Product is 2 trade secret,
copyrighted and propristary product. Licensee and ts employees will
keep the Product strictly confidential, and Licensae will not disclose
or otherwise distribute or reproduce any Product to anyone other than
as authorized under the terms of Contract. Licensee will not remove
or destroy any proprietary markings of Contractor.

i.  Restri Jse bv Licensee Except as expressly authorized by
the terms of license, Licensee shall not:
L Copy the Product:
& Canse or permit reverse compilation or reverse assembiy of
all or any portion of the Produet; )
. Expor the Licensed Sofrware in vilation of any U.S.
Depanment of Commerce export administration regulations.
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or custom products and the ficenses thereunder to another Authorized
Usmpmsum'magovmmalmganjzaﬁunorassigmmof_
ﬁnninmmdawhi:hthcperﬂn:mﬁmn‘nnsafsuchAmlmizedme
transferred 1o a successor. Nothing herein shall precinde the Contractor
from otherwise using the related or underlying general knowledge, siilis,
ideas, concepts, wchzﬁquasaudmcﬁenccdevabpcdmﬁﬂ'apmjmtor
WOIK plan in the course of Contractor’s business.

I;isxmdsrsmodandagrmdbythcparﬁesths:aconcﬁﬁonpm:edemm
tbnccnsmaﬁonafﬂm—pmbasc(s}mdm-mchojgctDcﬁnﬁonmybe
the obtaining of acceptabie third party financing by the Anthorized User.
The Authorized User shal make the sole determination of the
acceptability of any fmancing proposal. Where financing is used,
Anthorized User may assign or transfer its rights in Licensed Products
(existing or custom) to 2 third party financing errity or trustes ("Trustez™)
as coliateral where required by the terms of the financing agreement.
Tmsme‘ssobrigh:swirhrespec:mmsfmbﬂiryoruseofmnsad
Products shall be to exclusively sublicense 1o Authorized Usr all of the
ri-ghxsiu]icansedpmdumsthm:h:AmhcrlzedUsc:wou}dhawhadpmr
toth:nans:‘u-oraxsignmmathﬁrdymyﬁzmzﬁ:genﬁtyormac;
proﬁded,fm&m,howm,mthcmmofanymmﬁcncrcxpraﬁon
ofsuchsnbﬁmnscbyreasonofpaymmmﬂﬂaﬂofthethh‘dpmy
financing entity or Trustee’s rights in such Licensed Product shall
'mnﬁ:mem&adymdmmmszser'spﬁorrigESmmchEﬁsﬁng
Licensed Product shall be revived.

e Sale or License of Custom Products:
) Projects Involvine Third Party Tax-Exempt Financing,

e.. ficates of icipation (COPS):  The .Authorized
User's sale’ or other transfer of Custom Products which were
acquired by the Authorized User nsing third party financing, tax-
exempt fimancing may not occur until such Products are, or become,
uscabie.  In the evem thar the Conrractor wishes to obrzim
ownership rights to such Custom Product(s), the sale or other
transfer shall be at fair market value determined at the time of such
sale ‘or other transfer, and must be pursuant to a separate written
agreement I a form accepuable to the Awthorized User which
complies with the terms of this paragraph.

. i) Non-Financed Projects:  For projects which are not
funded by third party financing, the Authorized User may agres to a
sale or other transfer of rights to Custom Products at any time by
giving notice of such intent in the project or work plan.  The
absence of such language shall be deemed a reservation of title and
ownership unto the Authorized User. In the evem that such an
option is icluded in the project or work plan, Contractor must
incinde in its proposal a quoted purchase price for Costom Products,
Effective upon successful delivery and acceptance by the Authorized
User of all Project defiverables, Contractor is granted an irrevocable,
mop-excinsive, worldwide, paid-up Iicense to wuse, execute,
reproduce, display, perform, prepare derivarive works, and distribute
Existing Product and the quoted price may be taken as an offset
from final payment(s) due Conmactor.

77. PROOF OF LICENSE The Contractor must provide to each

Licensee who places a Purchase Order either: a) the Product’

Geveloper’s cenified License Confirmation Certificates in the name of
such Licensee; or b) a written confirmation from the proprietary
owner accepting Product invoice as proof of license. Contractor shall
submit 2 sample cemificate, or alternatively such written confirmation
from the proprietary developer. Such cerificates must be in a form
acceptable to the Licensee.

RA Cl RALTZED DNTRACT
Aunthorized User may obtain additional Product anthorized under this
Contract, (e.g., licensed capacity upgrades, new releases,
documentation, maintenance, consulting or training) -whether or not
Product was initially obtained independently of this Contract. The
Anthorized User'’s election to obtain, additional Product shall not
operate to diminish, akter or extinguish rights previously granted.

79. PRODUCT VERSION Purchase Orders shall be desmed
to reference Contractor's most recently released model or version of .
the Product at time of order, uniess an earlier model or version is
specifically requested in writing by Authorized User and Contractor is
willing to provide such version. ;

80. CHANGES T DUCT VICE. J

a uct ervice Discontin Where Contractor is the
Product Manufacturer/Developer, and Contractor publicly announces
to all U.S. customers (“date of notice™) that a Product is being
withdrawn from the U.S. market or that maintenance service or
technical support provided by Contractor (“withdrawn support”) is no
longer going to be offered, Contractor shall be required to: (1) notify
the Commissioner, each Licensee and each Anthorized User then
under contract for maintenance or technical support in writing of the
intended discontinnance; and (2) cormimue to offer Product or
withdrawn support upon the Contract terms previously offered for the
greater of a) the best terms offered by Conmactor to any other
customer, or b) not less than twelve (12) months from the date of
notice; and (3) at Authorized User's option, provided that the
Authorized User is under contract for maintenance on the date of
notice, either: a) provide the Authorized User with either 2 Product
replacement o migration path with at least equivalent functionaliry at
no additional charge, or b) provide Authorized User with the source
code for Licensed Product at no additional charge to enable
Authorized User to continue use and maintenance of the Product.

In the event thar the Contractor is not the Product Manufacturer,
Contractor shall be required to: (1) provide the notice required under
(1), above, 1o the entiies described within five (5) business days of
Conrractor receiving notice from the Product Manufacturer, and (2)
include In such notice the period of time from the date of notice that
the Product Manufacturer will continue to provide Product or
withdrawn support. '

The provisions of this paragraph (a) shall not apply or eliminate
Contractor’s obligations where withdrawn support is being provided
by an independent subcontractor. In the event that such subcontractor
ceases 10 provide service, Contractor shall be responpsible for
subcontracting such service, subject to state approval, to an alternate
subcontractor.

b. Product or Service Re-Bundiine* In the event that Cﬁnxractor is

the Product manufacturer. and publicly amnounces to all U.S.
customers  (“date of notice™) that a Product or maintenance or
technical support offering is being re-bundled in a different manner
from the structure or licensing mode] of the prior U.S. commercial
offering, Contractor shall be reguired to: (1) notify the State and each
Authorized User in writing of the intended change; (2) continue to
provide Product or withdrawn support upon the same terms and
conditions as previously offered on the then-current NYS Contact for
the greater of: a) the best terms offered by Contractor to any other
customer, or b) not less than twelve (12) months from the date of
notice; and (3) shall submit the propossd rebundling change 1o the
Commissioner for approval prior to its becoming effective for the
remainder of the Contract term.  *The provisions of this section do
not apply if the Conrractor is not the Prodnct manufacturer,
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