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1.1. The General Patient PopulationThe General Patient Population
•• The Family Health Care Decisions ActThe Family Health Care Decisions Act
•• The Surrogate DecisionThe Surrogate Decision--Making Making 

Surrogate Decision-Making

gg gg
Improvement Act Improvement Act 

2.2. People w Developmental DisabilitiesPeople w Developmental Disabilities
•• The Health Care Decisions Act for Mentally The Health Care Decisions Act for Mentally 

Retarded PersonsRetarded Persons
•• Surrogate Decision Making CommitteesSurrogate Decision Making Committees

33 P l M t l IllP l M t l Ill3.3. People w Mental IllnessPeople w Mental Illness
•• OMH RegulationsOMH Regulations

4.4. Reconciling surrogate decisionReconciling surrogate decision--
making laws and regulationsmaking laws and regulations. . 
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1.  The General Patient Population

The Family Health Care Decisions Act
PHL Art 29-CC (2010)

Empowers family member or 
close friend to make health care 
decisions when patient

•• lacks capacitylacks capacity

•• did not previously decide  did not previously decide  

•• did not appoint a health care agentdid not appoint a health care agent

Includes:Includes:

•• consent to treatmentconsent to treatment

•• decision to w/d or w/h decision to w/d or w/h 
lifelife--sustaining treatmentsustaining treatment

1.  The General Patient Population

FHCDA addressed two problems:FHCDA addressed two problems:FHCDA addressed two problems:FHCDA addressed two problems:

1.1. Problem Securing Consent Problem Securing Consent 
to Treatment for Incapable to Treatment for Incapable 
PatientsPatients

2.2. NY’s Harsh Rule on Decisions NY’s Harsh Rule on Decisions 
to Withhold or Withdraw to Withhold or Withdraw 
LifeLife--Sustaining Treatment Sustaining Treatment 
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FHCDA - Background 

• 1992 - Task Force Report

1.  The General Patient Population

1992 Task Force Report

• 1993 - Bill Introduced

• 1993 to 2010  - Advocacy

• March 2010 - Enacted 

FHCDA - Key Provisions

1 Applicabilit

1.  The General Patient Population

1. Applicability

2. Determining Incapacity

3. Surrogate Decisions
a. Identifying the Surrogate
b. Decision-making Standard
c. Clinical determinations

4. Patients w/o a Surrogate

5. Oversight

6. Conflict Resolution
a. Ethics review committees
b. Judicial proceedings 
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FHCDA Information Center FHCDA Information Center –– nysba.org/fhcdanysba.org/fhcda

The Surrogate DecisionThe Surrogate Decision--Making Making 
Improvement Act  Improvement Act  (pending)(pending)

T h i l tiT h i l ti

1.  The General Patient Population

•• Technical correctionsTechnical corrections

•• Allow health care agent to Allow health care agent to 
make decisions re nutrition make decisions re nutrition 
and hydration on same basis and hydration on same basis 
as other LST treatmentas other LST treatment

•• Clarify that surrogate cannot Clarify that surrogate cannot 
override patient’s clear prior override patient’s clear prior 
d i id i idecisiondecision

•• Restore futility exception for Restore futility exception for 
DNR decisionsDNR decisions

•• Amendments re decisions for Amendments re decisions for 
people with developmental people with developmental 
disabilities and mental illnessdisabilities and mental illness
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2.  Decisions for People with Developmental Disabilities

The Health Care Decisions Act 
for Mentally Retarded Persons
SCPA §1750 bSCPA §1750-b

1. Applicability

2. Determining Incapacity

3. Surrogate Decisions
a. Identifying the Surrogate
b. Decision-making Standard
c Clinical determinationsc. Clinical determinations

4. Patients w/o a Surrogate

5. Oversight 

6. Conflict Resolution
a. Ethics review committees
b. Judicial proceedings 

2.  Decisions for People with Developmental Disabilities

Surrogate Decision Making 
Committees
MHL A t 80MHL Art. 80

1. Applicability

2. Procedure

3. SDMC Decisions
a. Consent to Treatment
b. Life-Sustaining Treatment 

DecisionsDecisions
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3.  Decisions for People with Mental Illness

Settings:

A. People with mental illness in the community

B. People with mental illness in:
1) psychiatric hospitals
2) psychiatric units of general hospitals
3) Med/surg units of general hospitals who have not been discharged from 

psych hospitals or units.  

Decisions 

A. Surgery – 14 NYCRR §27.9.g y §

B. Psychotropic medication 14 NYCRR §527.8

C. Life-Sustaining Treatment
1) DNR orders – PHL Art 29-B
2) Other LST decisions 

4.  Reconciling Surrogate Decision-Making Laws and Regs

The “Carve Out”: 

In a hospital or nursing home, p g
if a patient lacks capacity, 
the FHCDA will not apply if: 

• The patient has a court-appointed 
SCPA 17-A guardian

• The decision could be made by a 
surrogate or SDMC per SCPA 
§1750-b.

• The decision could be made per the 
Mental Hygiene Law or OPWDD 
regs.
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The “Carve Out”: 

In a hospital or nursing home, if a 
Example 1

4.  Reconciling Surrogate Decision-Making Laws and Regs

p g
patient has a developmental 
disability and lacks capacity, the 
FHCDA will not apply if: 

• The patient has a court-appointed 
SCPA 17-A guardian

• The decision could be made by a 

- Adult w develop’l disability
- Lives with family
- Lacks capacity
- Has 17-A guardian.  

Admitted to hospital and 
needs bypass surgery.y

surrogate or SDMC per SCPA 
§1750-b.

• The decision could be made per the 
Mental Hygiene Law or OPWDD 

regs.

SCPA  Art. 17-A applies –
Guardian makes the decision.

The “Carve Out”: 

In a hospital or nursing home, if a 
Example 2

4.  Reconciling Surrogate Decision-Making Laws and Regs

p g
patient has a developmental 
disability and lacks capacity, the 
FHCDA will not apply if: 

• The patient has a court-appointed 
SCPA 17-A guardian

• The decision could be made by a 

- Adult w develop’l disability
- Lives with family
- Lacks capacity
- No 17-A guardian.  

Admitted to hospital and 
needs bypass surgery.y

surrogate or SDMC per SCPA 
§1750-b.

• The decision could be made per the 
Mental Hygiene Law or OPWDD 

regs.

FHCDA applies – Close 
relative makes the decision.
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The “Carve Out”: 

In a hospital or nursing home, if a 
Example 3

4.  Reconciling Surrogate Decision-Making Laws and Regs

p g
patient has a developmental 
disability and lacks capacity, the 
FHCDA will not apply if: 

• The patient has a court-appointed 
SCPA 17-A guardian

• The decision could be made by a 

- Adult w develop’l disability
- Lives with family
- Lacks capacity
- No 17-A guardian

Admitted to hospital; issue is  
whether to enter DNR order.y

surrogate or SDMC per SCPA 
§1750-b.

• The decision could be made per the 
Mental Hygiene Law or OPWDD 

regs.

SCPA  Art. 1750-b applies –

• Involved family member makes 
the decision.

• MHLS gets notice.

When an incapable 
patient with a 
developmental 

4.  Reconciling Surrogate Decision-Making Laws and Regs

disabilities is admitted 
to a hospital or nursing 
home, it is very difficult 
for health care 
personnel to
figure out which 
law or regulation 
appliesapplies. 

R. Swidler, “Surrogate Decision Making for Incapable Adult Patients with Mental Disabilities: 
A Chart of Applicable Laws and Regulations,” 16 NYSBA Health LJ 93 (Spring 2011).  
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The Legislature directed the NYS Task Force on Life 
and the Law to consider amending the FHCDA:

4.  Reconciling Surrogate Decision-Making Laws and Regs

and the Law to consider amending the FHCDA:

“to incorporate procedures, standards and practices for decisions 
about the withdrawal or withholding of life-sustaining treatment from 
patients with mental illness or mental retardation or developmental 
disabilities, and from patients residing in mental health facilities.” 

The Legislature directed the NYS Task Force on Life 
and the Law to:

4.  Reconciling Surrogate Decision-Making Laws and Regs

and the Law to:

•• Form a 12Form a 12--person special advisory committeeperson special advisory committee

•• CompositionComposition
 6 Task Force members6 Task Force members
 3 persons selected by the OMH3 persons selected by the OMH
 3  persons selected by OPWDD3  persons selected by OPWDD

•• Have the committee solicit comments from a broadHave the committee solicit comments from a broad
range of interested persons.range of interested persons.
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4.  The Surrogate Decision4.  The Surrogate Decision--Making Improvement ActMaking Improvement Act

1. Repeal PHL Art. 29-B - DNR in 
MH Facilities

2 D t i i i it S i l2. Determining incapacity:  Special 
qualifications re developmental 
disabilities or mental illness would 
be limited to life-sustaining 
treatment cases, where the patient 
lacks capaciuty as a result of the 
developmental disability or mental 
illness

3. Confirm the right of develop’ly 
disabled persons who have 
capacity make advance directives

4.  The Surrogate Decision4.  The Surrogate Decision--Making Improvement ActMaking Improvement Act

7. Specify medical futility as a basis 
for a DNR order

8 Eli i t d f SDMC i8. Eliminate need for SDMC in 
medical futility DNR cases

9. Modify role of MHLS when 
it receives notice of a DNR order:

- If attending provides MHLS with 
support for the order, then MHLS 
cannot halt the ordercannot halt the order 
without asserting a procedural or 
clinical reason.  


