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At an IAS Term, Part FRP-2 of the Supreme Court 
of the Sw.te of New York, held, in and for the 
Counfy of Kings, at the Courthouse, at 3"60 A.dams_ 
· S.treet,_ Brooklyn, New York •. 1120 l on the r8th day 
of November, 2024. 

PRESENT: 

HON. DEREFUvl B. NECKLES, 
Acting: Justice, 

- - •:,. - - - - - -· - - - - - - - -.- ·--., - - - - --- - - - - - - - - -X 
AJAxMORTGAGE LOAN TRUST 2018-G~ 
MORTGAGE BAGICED SECURITIES, SERIES 
2018-G;_BYU.S. BANKNATIONAL 
AS SOCIA T!ON, AS INDENTURE TRUSTEE, 

Plaintiff~ 

:- against-

LOUIS.MARCELIN A/KIA LOUIS GENE 
MARCELIN.TOMEKA VOLCY AfK/ATOMEKA 
T. VOLCY A/KIA TOMEKATRACIA VOLCY AS 
VOU..JNTARY ADMINISTRATQROFTHE 
ESTATE C)FJEAN BERTHONY VOLCY A/KA 
JEANBERTHONY VOLCY A/KIA JEAN 
BERTHONY VOLCY, ETAL 

Defendants. 
- - - - .:. ,_ - ·- - - -· - - - - -· - - - - - .. - - - ·• - ••• - - _, - "' -X 

The following e-filed papers read herein: 

Notice .of Motion/ Affidavits Ann_exed 
Opposition to Motion/Affida\lits Annexed 
Notice of Cross.-Motion/ Affidavits Annexed 
Opposition. to "Cross-Motion/ Affidavits AlW.exed 

Inde~ No. 511309/2018 

NYSCEF Doc Nos. 

130-153 
1.68-170 
156..:165 

172 

Upon the foregoing, papers. in this proceeding to foreclose on a. mortgag~ 

encumbering the sµbject propercy-loc"-ted .at 1415 Ea~t.: 84th Street,. Bro-«:~klyn, NY 11_236 

_(Bloc~ 8081, Lot 73), piaintiff moves (undet mot. seq. 8) .for, an order (f) confirming the 

referee.'·s -report made in accordance. with .. RPAPL §1321', .(2) granti:o:g a:_jlJdgment of 

... fore cf osure. and sale pursuant to. KF:AJ>L g· I:lJ 1. ano (3) .c1.t~ci1ng me ·cttstrtbution ot the 
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sale proceeds:pursuan't.to RPAPL §1354 .. Defendant 1415 EAST 84 ST REALTY 712 LLC 

("141? EAST-84 ST"), ¢ross-i;noves (undetrpci~. seq. :9) for an ord~r dismissipg1he instarit 

actio~~ pursuant to CPLR §32 I. f (a)( 1), by reason oflack of standing.. of the- original party 

plaintiff, Wells Fargo 8~, N.A. 

Backgrou_hd 

'. Th~s r~idential mortgag~ .foreclosure action was comni~nced by filing the stnn_toons_ 

andc0mplaint on June 1, 2018. The original mortg&ge and note were ht.favor of-'Wachovia 

Barik~ N ationaJ Assoqfation, how.ever, on March 21, 2019, the mortgage was. _assigned to 
, . . 

MTGLQ Inv.estotst L,P. La:ter, the rn6rtgag~ was ultimately assigned to AJAX: Mortgage 

Loan trust 2018-G, on March 25, 2019. 

: Prior to comrn~ncing tb.e. in~tant foreclosure-~ctjon, plaintiff ~s.serts-that i• complied 

with J;U>APL ~ 1303 an<,l § 1304, and defend1,1nt was· •s¢rvec_l with the I,1.ecessary· notices qn 

August 22, 20i7. The. defendant was then served oi1 °Jurte 11, 2018·, with a copy ofthe 

summons and complaint, and also mailed a. copy on.June i2, 2.0J.8. Plaintiff then-moved· 

for a defaqlt judgment and an orqer •ofreference on September 11, ·2019. Th.e-court granted 

plaini~ff' s motiqn on December 2, 201-9, -deemin& all defendants to be_ in d~fault 

: Pursuant to a separate foreclosure-action regarding a second-mortgage owned by­

Wells Far.go -Bank :and secured by- ·the sµbj~ct property~ J 4 I 5 EAST 84 ST obtained 

posse~sion .of titlt::ti':>, the p:rop_erty, by arefet.ee ts d~e(i. at ~- foreclosut~ -auctioµ on May 19-, 

2022., 1415 EAST· -84 ·ST. then moved to intervene in this instant-action-. on April 20, 202'.3 .• . . . 

The court granted its motion-on May 22, 2024 . 

. --·----'------~---------------------------
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· The court appointed referee ~x.ecuted an oath and report of amount due. on January 

16, 2024. Pl~ihtiff now filesJhe ilJStariUnotion to confirm the referee's report and for a 

juqgmen{of foreclosure and sale. 1415 EAST 8.4 ST cross-moves to dismiss the complaint,· 

alleging the original party plaintiff, Wells Fargo, lacks standing, fo. that.it transferred 

ownership ofthe note~ prior to the com01encemerit e>fthis t:tctioil. 

Discussion 

(1) Plaintiff's Standing 

• A plaintiff establishes its standing in a mqrtgage foreclos'1re action by 

demonstrating th~t, when the action was cnmmertced, it was either the.holder or :assignee 

ofthe:underl)'iitg note (seeAitrora Lo.an Servs.,. LLC V; Taylor, 25 N.Y,3d 3S5, 3"61-362, 

l2 N.Y.S.3d. 612, 34 N.E.3d 363; CentralMtge; Co. v, Jahnsen, 150 A.D.3d 661,,663, 56 

N.Y.S.3d 107; US. Bank, N,11. v. Collymore, ·68 f\.D.3d 752, 753-754, 8-90 N.Y,S'.2d 578). 

"Either·awritten assignment of the underlying note or the physical delivery of the note 

prior fo the commencement of the foreclosure action is sufficient to transfer the obligation, 

an<;i the mortgage. passes. with the debt as an inseparable incident" (Central Mtge. Co, v. 

Jahnsen, 150 A.D.3d at 663, 56 N.Y.S.3d f07 [internal quotation marks .omitted];· s.ee 

Deutsche Bank Trust CO. Ams: v .. Garrison~ 147 A.D.3d 7·2s, 726, 46 N;Y,S3d 1.8$). In 

this c~se, the plaintiff established its standing by {l.traching a. written assignment of the llot.e 

@mi' mottgage-arirla copy ofthe·note, ~ndorsed,iit bla.nk, to th,e-cornplaiµt attlje.time the 

~ction was· :commenced. Defendant fails to .J>resent:.any-evidence that the plaintif{was· ·not 

holder or assignee.:of the,und~rlylng ·.-iote ~hen the.acti(,n wa$· ~ommenced. 

3 
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(2) Ref~ree's Q.eport of Amount.Due 

: Jn opposition to plaintiffs motion for an order for a.judgtr1ertt·of foreclosure- and 

sale~ 1415 EAST 84 ST contends that the submitted referee's report of atnolint due tei 

plaintiff is insu±ncien1:. 1415 EAST 84 ST. alleges thatthe .. referee's report makes reference 

to arnoµnts of "prior servic·et.esc_row advances" ·arid "escrow deficiency" without apnexing 

evide~ce of such payments. This argument is without merit, ·as plaintiff has annexed, as 

exhibit D, multiple documents~ itemizing escrow payments with the referenced dates, t0. its 

servicer's affidavit. 

"Mere filing ofpapers re_ceived from other entities'' is "insufficient'to qualify the 

docu.ments·as buslness. records," and those records are orily admissible "if the recipient can 

establisb personal knowledge ofthe maker's bu~iness practices and procedures or establish 

that the records .provided by the maker were incorporated into the- recipi¢rtt'$ own reco1:ds 

and routinely relied upon by the recipient in its own business/~ Bank ojNew York Mellon 

v, Gorclon, 97 N. Y.S.3.d 286, .297 . 

. Her:e, the affidavit of Wan-;J .J. Lee, .the foreclosure team lea(:I for tl:le servicer 

Gregory Funding, LLC, _and tlle attached documents can. properly he consj(lered by the 

court because the affidavit lays sufficient foundation for their admissibility. Lee states that 

he is. familiar with the record keeping practices and. procedures Gregory Funding LLC 

maintains on behalf.of the.plaintiffs· and has examined the records Gtegory Funding LLC 

-maint~ins with resp.e~t ·to th~-- .subje_ct mortga~e. He discusses the. ·•~s.tat~m~nt of 

Computadon'' whh;.h was,prepared from the .business .t.ec.ords· and c,orr~tly S:ets forth the 

amount presently due.to pia:intiffs. All documents that were ,referenced in "Lee~s .affidavit 

4 
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• 

and that were relied in for the computation, were attac;:hed as -exhibits. Accordingl,y. Lee; s 

affidavit and. attached .·exnibits are admissible in support of the re.feree's report and. 

plaintiff's motion. 

Accordingly, it is 

ORDERED that plaintifPs mQtion for a judgment of foreclosure and sale i~ granted 

_in its ~ntirety, and it is 
!11, 

. ORDERED that defendant;s cross-motion to dismiss- the complaint is denied in its 

entirety. 

This constitutes the decision and order of the court. 

s 

ENTER 
. . . .. '· 

~---·-~ . .~ 

HON.DEREFilVIB. ~CKLES 
A. J. S. C. 

HON. DEREFIM 8. NECKLES 
A.J.S.C. 
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