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SUPREME COURT OF THE STATE OF NEW YORK :
COUNTY OF KINGS : CIVIL'TERM' COMMERCIAL 8

___________________________________________ X
PINCHAS.HALPERIN, _ f o _
’ Petitioner Dec¢ision and order
- against - ~ Index No. 528008/2024
DR. SALIM SOUID, : _
Respondent, December 3, 2024
————————————————————————————————————————— X N

PRESENT HON. LEON RUCHELSMAN : - Motion Seq. #1

The petitioner has moved CPLR §7503 seeking to compel
arbitration. The respondeént has opposed the motion. Papers were
submitted by the parties and arguments were held. After
reviewing all the arguments, this court now makes. the following
determination.

On June 15, 2022 the respondent executed an operating
agreement whereby he agreed to become the medical director of a
medical facility called Health Plus MD LLC. The petition alleges
that in July 2024 the respondent vioclated the operating agreement
by assuming managemerit authority not permitted pursuant to the
agreement. This included4:e856ntially, locking the petitioner
out of the business in all respects. Pursuant to Article 12.2 of
theloperating_agreement the petitioner demanded arbitration
before the arbitrator specifically delineated within the
operating agreement. Thé respondent refused to participate with
that arbitrater and this metion has_nowjbeen filed. The
petitioner seeks to compel arbitration. The respondent opposes

the motion arguing he never really signed the operating agreement
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and thus is neot bound by its terms,

Conclusions of Law :
"It is firmly established that the public policy of New

York State favors and encourages arbitration and alternative

dispute resolutions” {Westinghouse Electric €Corporation v. New

York City Transit Authority, 82 NY2d 47, 603 NYS2d 404 [1993],

citing earlier authority). Arbitration has long been shown to be

an effective “means of conserving the time and resources of the

courts and the contracting.Parties? (Matteriof Nationwide General

Insurance Company, 37 NY2d 91, 371 NYS2d 463 [1975]). The Court
of Appeals noted that “one way to encourage the use of the
arbitration forum...would be to prevent parties to such
agreements from using the courts as a vehicle to protra&f
litigation” as such.condubt'“has the effect of frustrating both
the initial intent of the parties as well as legislative policy”
(id). Indeed, “New York c¢ourts interfere as little as possible
with the freedom of consenting parties to submit disputes to

arbitration” (Smith Barney Shearson Ineg. v. Sacharow, 91 Ny2d :39,

666 NYS2d 990 [1897] quoting, Matter .of 166 Mamaroneck Ave. Corp.

v,.151 E. Post Rd. Cerp.; 78 NY2d 88 [1991]).

It is further well settled that a party cannot be subject to
arbitration absent a clear and unequivocal agreement to arbitrate

{(see, Waldron v. Goddess, 61 NY2d 181, 473 N¥S2d 136 [1984]).

Thus, where an arbitration clause encompasses all disputes
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betweéen the parties and is unambiguous such arbitration clause

will be enforced (Stoll America Knitting Machinery Inc., v.

Creative Knitwear Corp., 5 AD3d 586, 772 NYS2d 863 [2d Dept.,
20047) . | -

The respondent asserts that while hegdid Sigﬁ a signature
page and the petitioner also signed a sigﬁature pége, the
operating agreement that eontains the-arbitratiOn?clause was
another agreement that was never signed bﬁ the reépondent. The
respondent States that “while we were meeting, Petitioner asked
me to sign the Other Company’s Operating Agreement. Rather than
signing the same page and/or signing the_éame_agreement, at
Petitioner’s suggestion, he printed out only what he salid were
the ‘applicable sigﬁatuxe pages, and he sighed his signature page
and I signed my signature page. Also at Petiticner’s suggestion,
we then exchanged €ach otherfé signature pages only” (see,
Affirmation of Dr. .Salim Souid, 916 [NYSCEF Doc. No. 351).-
However, no such signature pages have been submitted for review.
Indeed, the operating agreement submitted by the petiticner
contains sixteen pages followed by a seventeénth pagé consisting
of a table of membership interests. Page fifteen concludes with
the words “Signature Page Follows” and page 16 is in fact a
signature page executed by both parties (see, Health Plus MC LLC
Limited Liability Company Operating Agreement” (NYSCEF EOC.'NO@

51). Further, each page of the agreement states that it is an
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_“Executiqn.Copyﬁ {(id). Thus, there is no@evidénce;of multiple
signature pages and “a cobbled-together vérsion of'the agreement”
(ggg{ Affirmation of Dr. Salim Souid, ﬁl8 {NYSCEFiDQc. No. 35]).
Fdrther, there is really no dispute an eaﬁliér version of a draft
agreement was forwarded to the respondent'in.errof and counsel -
for-thé respondent specifically pointed out that the wrong
version had been sent. Counsel for the respondenﬁ-emailed the
petitioner and wroté “please re-exetute the correét, and
agreed—upon-versionz(attached again). PleéSe.note that the
correct version is titled “EXECUTION.COP¥#-and {his;desigmation
also appears in the headér of the document. Only executing this

version will be effective” (see, Email sent June 22, 2022 at

11:23 AM [NYSCEF Doc: No. 36]):. Consequently, the only document
presented for review in this case is the same document executed
by both parties upon the advice of COunsel, There 1s no basis to
railse any questions there was néver a meeting of theumihds
regarding the agreement. Moreover, the mere fact some of the
other provisions of the agreement may have been ignored or
violated does undermine its wvalidity as a whole.

Furthermore, the operating agreement states that “any claim
arising in connection with or related to this Agreement or any
breach hereof, or otherwise the business of Company” shall be
heard by arbitrato£ enumerated within the agreement (see,
Operating Agreement, 12.2 [NYSCEF Dcoc. Ne. 5]). The reéspondent
argues that the dispute-between the parties does not involve the
company that is the subject of the.opexating agreement. Rather,
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the dispute involves the management of ElNunu Medical P.C. a
different entity entirely; However, tlie preliminary statement of

thé operating agreement for Health Plus MD LLC-spécifically

dcknowledges the respondent’s ownership of ElNunU;Médical P.C.

and specifically excludes the respondent’s work_aﬁ three other

locations. Thus, there are surely questions-whether the

agreement for Health Plus MD LLC'Somehow includes E1Nunu P.C.

The operating agreement does state that “this Agreement excludes

use of the name “El Nunu” other than\for'billing purposes, and

otherwlise to be used by Souid on an ongoing basis in connectien
with any of thé.above'cdntexts"'(see, Operating Agreement,
Preliminary Statement INYSCEF Doc. No. 5]). That exclusion may

surely indicate that thé reéspondent’s practice is inc¢luded within

‘the operating agreement. The arbitrater can decide the extent to

which that is true.

Therefore, based on the foregoing, the motion seeking to

compel arbitration pursuant to the terms of the operating

agreemeént 1s granted.

Considering this gduidande any request for sanctions at this
time is not considered; The petitioner;méy move for sanétions-
not befeore thirty days from receipt of this order if any:non—
compliarice with this decision is allegéd;

go ordered.

ENTER:

Dated: December 3, 2024 : -
Brooklyn, N.Y. Hon. Leon Ruchelsman
' Jsc
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