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Supreme Court of the State ofNew York 
County ofKings 

PRES ENT: 
HON. KERRY J. WARD; 

A.J.S.C. 

Part 3 

ABDULMANSUR RA..KHIMOV, 
Plaint![[, 

-against-

EDGE LIMO INC.,AND JOHN J)OE (A FTCTITIOUS 

NAME TO IDENTIFY A MOTORIST DESCRlBED IN THE 

COMPLAINT HEREIN); 

Defendant(s). 

Index Numlle:r 502772/2021 
Seq.001 
Calendar No. 44 

DECISION/ORDER 

Recitation, as required by CPLR §2219 {a), oftlie papers 
considere,iin ihe review oflhis Motion: 

NYSCEF Docs. Nombeted 
Notice of lvfotion/Ordcr lo Sho\V Cause and Aflidnvii:s 
Annexed ... , ...•.•.•................. , 34-47 
A11s\i'eri11g Affidavits .... : . , ... · ...• , . . . .:IB._ 
Replying Aft'idavi(s . , . , , . , , ...•... , ... , .. ;12:iil 
Exhibits ....... • ....... , .. , .• ............ -YaL... 
Oihcr •.........•.. , .... , ....... , ...... VJu:...._ 

Upon the papers before the Court, and having heard ornl argument, 

It is hereby ORDERED as follows: 

P1ainti1fAbdulmansur Rakhirnov's motion for summary judgmerit pursuant to CPLR § 

3212 as to the issue of liability against defendants Edge Limo_ Inc., and John Doe is hereby 

GRANTED to the extent as provided herein. 

Pursuant to CPLR § 3 212, plain tiff Rak.himov moves for {1 ) summary judgment as to the 

issue of liability against defendants Edge Limo Inc. {hereinafter, "Edge"); and John Doe; {2} 

finding plaintifffree of'frtult; (3) strilang: defondantEdge Limo Inc. 's affomative defenses as to 

plaintiff's comparative fault; and (4) striking defendant Edge Limo Inc. 1s Answer for .their 

repeated, willful, and contuni.~cious failure to provide the information ofthe operator of the 
' " 
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subject Nissan motor vehicle; defendant John Doe; and for their failuretoproduce him for 

examination before tdal. Defendant Edge Limo, Inc. opposes the motion in its entirety. 

Background·and Procedural History 

Plairitiffcontends that the two'"vehicle subject accident occurred on September 18, 2020, 

at around 1 :00pmin the intersection of 5th Avenue and 46thStreet, in Brooklyn, New York, 

between a Nissan motor vehicle operated by defendant John Doe and owned by defei1dant Edge, 

and an electric scooter operated by plaintiff Rakhimov. On the date ofthe accident, defendant 

Edge was the registered awrier ofthe Nissan, and rented it to an individual, defen:dmn.John Doe 

bn a weekJy·basis. 

Plaintiff avers he was operating his scooter irt the bike lane. In the intersection, plaintiff 

initially observed the Nissan stopped on Fifth Avenue, by the intersection on 46th street, facing 

the opposite direction of travel from plaintiff Plaintiff contends that the Nissan's turn signal was 

activated, indicating that the opetatorintendedto ,nake alefthand tutnon 46th Street. Plaintiff 

averred he was in the bike· laiie and crossed the i ntetsection at a speed of five to ten miles per 

hotit with a steady green light for his traffic lane when the accidentoccurred. He contends that he 

was shuck in the rear by the Nissan motor vehicle operated by defendant John Doe; with the 

driver's sideview mirror co111ing into: contact with plaintiff's back, causing him to fall offthe 

moving scooter. After striking plaintifffromthe rear, the Nissan left the scene of the accident. 

Plainti ffsa w the Nissan's lice11se plate number, as did an eyewitness who wrote down the plate 

numbet on a piece of paper and pi·ovideci it to p iairi.tiff. Plaintiff thereafter provided this 

information to the respiJ11ding Police Ofi:icersi who generated a Motor Vehi¢le Accident Repofr 

and identified Edge as the owner of the. Nissan (Exhibit. H, NYSCEF Doc. 45). 
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Defendant Edge produced Edge Linto's corporate representative,Abdul Rub (hereinafter 

''Rub"), for deposition on Febtuaty 14, 2024 {Edge Limo Inc. EBT, NYSCEF Doc. 42). Rub 

alleged that be personally inspected the vehide tvhen defendant John Doe brought itback to the 

company's·shop and found zero damage to.the·vehicle that would·be reflective of any accident 

occurring. During his· deposition, Rub identified the operator of the subject vehicle as· Carlos 

Aguilar and stated Aguilar's phone number for the record. Rub stated that it is the ''custom and 

praQtice'' of Edge to keep a copy .of the driver's license of individuals renting their vehicles. He 

forth er stated that he· be Ii eved that they· still-maintained. a copy ofAguilar 's dl'iver 'S Ii cense, but 

he was unsure if they wete still in possession of the re11tal agreementsigned by Aguilat and the 

"title-page" that contained additional fr1fonnaticm about the driver.Ruh stated that Aguilar has 

not rented a vehicle from Edge since 2020, the last vehicle he rented was the subject Nissan, and 

thatthey have not been. in contact with him since then. 

No\vhere in the deposition does Rub indicate the date of the vehicle inspection. 

Furthermore, these statements from Rub, cotporate representative, ate in direct contradiction to 

those provided by the defense in response to plaintiff's discovery demands. The defense also did 

not provide sworn statements from an individual with personal knowledge of the al{Gged events. 

01itstanrlingDiscovery lss,ies 

This lawsuit was commenced on Februaiy I , 2021. 011 January 6, 2023, p laintifffiled a 

Notice to Produce, 

"The full and accurate name. and mailing address of the individual who was 
. opei"atirtg t_he 2015 Nissan motor vehicle bearing New York registration tag/ Ii cense 
plate T7 42 84 7 C; VIN # 1 N 4 A L3 AP3 FC46 3 9 83 011 Septernber l8, 2020, at or 11eai" 
the . intersection of S th Avenue 1:1.nd 46th · Street, i.n Brooklyn, New York; and · came 
into contact with.the Plaintiffs body." · 
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On Janumy 23, 2023, defendant Edge filed their response to the demand, stating that_, 

"Defendant attorneys are not in possession ofsuchrecdrds but reserve the right to prnvide same 

should that inforn1ation become available." 

AFirtal Pre-Note Order dated Februmy 5, 2024_, ai1d signed by Judge LeonRuchelsman, 

dir'e_cted the deposition ofthe Nissan operator, defendant John Doe, to be held on February 14, 

2024. This Order further directed Plaintiff to file aNoteof Issue on or before May 10, 2024, and 

also provided: ''Pursuant to CPLR 3126,t'a:ilureto strictly comply with this final order n1ay result 

in an appropriate Sai1ction upon further motion for•saitle;;'{Fi11al Pre-Note Order, NYSCEF Doc. 

25). The motor vehicle operator was not presented for deposition on February 14, 2024. 

As aforemeti.tioned, the EBT for Rub occtu-red on FebrUaiy 14, 2024; Ort February 19, 

2024, plaintifffiled a Post-Exani.ination Before Trial (EBT) Demand for Discovery and 

Inspection, requesting that defendant Edge provide plaintiff with a copy of the driver's license of 

Carlos Aguilar, the rental agreement between Edge and Aguilat, the "title--page" with additional 

·infotmation about the driver, and the name ofthe transportation company that employed Carlos 

Aguilat 

On February 20, 2024, defendant Edge filed a Notice of Rejection in response to 

plaintiff's demand, stating that, "Defendant attorneys are not in possession of such records but 

I'eserve the right to _provide -same should that information become available.'' This is in 

contradiction to Rub's deposition testimony. 

On May 1 0th, 2024, in compliance with the• Final Pte:.. Note Orde1~ plaintiff fi 1 ed a Nate o ( 

Issue and Cei-tificate of Readiness along with a11 Affinnati on of Compliance\ which coi'ifi mis that 

thei·e are no outstanding requests. for discovery; there has beeri a reasonable opporti,1 nity · to 

c01nplete the foregoing prnceediI1gs, all othe1; relevant witness information, party statements and 

4 

[* 4]



FILED: KINGS COUNTY CLERK 11/25/2024 04:37 PM INDEX NO. 502772/2021

NYSCEF DOC. NO. 51 RECEIVED NYSCEF: 11/25/2024

5 of 7

medical records, reports and/or authorizations available have been fully exchanged, and the case 

isteady forti'iaL TheAffinnationofCompliancealso states thatrton-party discovery 1hay 

proceed post Note oflssue. (Exhibit F, NYSCEF Doc. 43 ). 

In Schniederv. ,Me/markets Inc., the Supreme Court, Appellate Division, held that an 

owner was not obligated to produce for deposition a former employee who was no longer ll11der 

its control (Schneider H Afelmarllets1nc,, 289 A.D.2d 470, 735 N.Y.S.2d 601 [2001]). In the 

instant action, defendant Edgewas partially in compliance with plaintiff's discovery demands. 

The failure to produce John Doe aka Carlos Aguilar; However, does not warrant striking 

clefendant's Answer, as the driver was no longer in defendant Edge's control. Thus, the bi·anch ,jf 

plaintiff's motioh requesting the Court strike defendant Edge's An:swer for their repeated, willful, 

and contumacious failure to provide the information of the operator of the subject Nissan motor 

vehicle, defendant John Doe, and for their failure to produce him for examination before trial is 

hereby DENIED. 

Summary Judgment 

Pursuant to CPLR3212, "[a] motion [for suinmary judgment] shall be granted if. .. the 

cause cif action ... [is] established sufficiently to Warrant the court as a matter of law in directing 

judgmentin favorofany party." (CPLR3212 [b];Rodriguezy CityofNew York, JI N.Y.3d312 

[2018]). The motion for summary judgment must also ''show that there is 110 defense to the 

cause of action" (Id} The party moving for summary judgment must make a ptima facie 

showing that it is entitled to summaryj:udgment by offering admissible evidence demonstrating 

the absence 'ofany material issues of fact and it can be decided as a .rriatte:r of law (CPLR § 3212 

[b]; · see Jacobsen v N e11; · Yoi'k City H eci!th afld Hasps .. C o,p. , 22 N. Y. 3d 824 [2014 ]; Brill v City 

.of New York:, 2 N.Y.3d 648 [2004]}. In deciding a.s\tnimaryjuqgni.eritn1otion,Jhe cotirt does. nof 
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make credibility detenninations or findings of fact. Its functfon is to identify issues of fact, not to 

decide thetn(Vegav. Restani Consh: Corp,, 18 N.Y:3d499, 505 [2012]). Once a ptirnafacie 

showing has been made, however, the burden shifts to the non-moving party to prove that 

material issues of fact exist that must be resolved at trial (Zuckerinan v. City of New York,49 

N.Y/2d557 [1980]): 

In Lebron v. Mensah, a scooter driver brought an·action against a taxi driver and taxi 

owner to recover for personalinjuries he allegedly sustained in a collision with the taxi. The 

Appellate Court held that, "the.plaintiff established his pi'irrta facie entitlement to judgment as a 

matter of Jaw by demonstrating that the defendant driver violated Vehicle and Traffic Law § 1141 

when he made a left turn directly into the path of the plaintiff's scooter when it was not 

reasonably safe to do so, and that this violation was the sole proximate cause of the accident. In 

·oppositiQnto the motion, the·defendants failed to.raise a triable issue of fact" (Lebron·v. Jvfensah, 

161 A,:.D.3d 972, 974, 76N:Y.S.3d 219,221 [2018]\As the Court discussed in Lebl'on, Vehicle 

and Traffic Law§ 1141 states that, ''The drivet of a vehicle hitending to turn to the left within an 

intersection or into an alley, private road, or dl'ive\\fay shall yield the right of way to any 

vehicle ... so close as to c011stitute an immediate hazard (N.Y. Veh. &TraLLaw § 1141 

[McKinney}). Moreover; the court hi Lebron found thatdefen<ianfdriver's deposition testimony 

only raised "a feigned issue of fact which was insufficient to defeat the motion/' thus failing to 

rebut plaintiff's prim a faci e case. (Id.) 

Similarly in the instant case, plaintiff demonstrated a: priina facie entitlement to summary 

judgment by presenting sworn testimony that he did n:ot contribute to or c:reate the 1i:1otor vehicle 

accident by \vay ofru.Jy negligence on the paii of plaintiff. Defendant failed to provide sworn 

staterti.ents from an individual with personal knowledge. Rub n1erely refers.to ttnsworn 

6 

[* 6]



FILED: KINGS COUNTY CLERK 11/25/2024 04:37 PM INDEX NO. 502772/2021

NYSCEF DOC. NO. 51 RECEIVED NYSCEF: 11/25/2024

7 of 7

statements allegedly made by the driver of the vehicle. No sworn statements from the driver are 

provided. This is not sufficient to rebut plaintiff's prima facie case, and presents a "feigned" 

issue of fact. As defendant Edge failed to raise a triable issue of fact, plaintiff's motion fot 

summary judgrnent is heteby GR.J\NTED, and the Courtfinds plaintiff free of fault. Defendant 

Edge Lini.o Inc's affirmative defenses as to plaintiffs comparative fault are.stricken. 

Plaintiffs. motion is GRANTED in part and DENIED in part as stated herein: 

Plaintiff has nrnde a prima facie showing that they are entitled to summary judgment by 

offering admissible evidence denionstrating the absence of any material issues of fact. Thus, 

plaintiff's motion for st1mmary judgment as to liability against defendants is GRANTED, and the 

Cami finds plaintiff free of fault. Defendant Edge's affirmative defenses are hereby stricken. The 

ttial of this action is to proceed oflthe issue of damages only. 

The branch of plaintiff's motion requesting to strike defend~nt Edge's Answer is DENIED. 

This heteby constitutes the Decision and Order of the Court. 

DATED: November 25, 2024 ENTER: 

HON.KERRY LWARD,A.J.S.C. 

Hon. Kerry J. VVard, A.J.S.C. 
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