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PRESENT: 

HON. CAROLYNE. WADE, 
Justice. 

-,,.-----,,.--------"----•--•--------•••-~·-••••••~------M-••••-•-•,-••••..:x 

SIL VERLINE SERVICES, INC., 

Plaintiff, · 

-against-

P AD0ETT' FORESTRY PRQDUCTS,LLC, dba 

PADGETT FORESTRY PRODUCTS; 

PADGETT FORESTRY :PRODUCT, LLC, and 
FRANKLIN LEWIS PADGETT, aka FRANKLIN PADGETT:, 

Defendants. 
-•---

The following e-filed papers read herein: 

Notice of Motion and 

X 

At an IAS Term, Part 84, of the Supreme 

Court of the State ofNew York, held in and 

for the Col.lnty of Kings, atthe Courthouse, at 

360 Adams Street, Brooklyn, New York, on 

the 71i?.ay ofNovember, 2024, 

DECISION AND ORDER 

Index.No. 535108/23 

Mot. Seq. No. 2 

NYSCEF Doc Nos.: 

Affidavits (Affirmations) Annexed'------------- 29-36 
3847 
48 

Opposing Affidavits (Affirtnations) __ . ______ -'-__ _ 

Affidavits/Affirmations in Reply _________ _ 

In this action to recover dmnages for breach of contract, plaintiff Silverline Services, 

Inc. (the "plaintiff') moves (irt motion sequence 2) for an order; pursuant to CPLR § 3212, 

granting it summary judgment against defendants Padgett Forestry Products,LLC, doing 

· business as Padgett Forestry Products, and Padgett Forestry Product, LLC (collectively, 

the "obliger defendants"),. as well as againstdeJendantFranklin Lewis Padgett; also known 

as Franklin Padgett (the "guarantor defendant" and collectively with the obliger 

[* 1]



FILED: KINGS COUNTY CLERK 11/14/2024 08:31 AM INDEX NO. 535108/2023

NYSCEF DOC. NO. 50 RECEIVED NYSCEF: 11/14/2024

2 of 4

defendants," tlle "defendants"). The defendants oppose the plaintiffs motion, The Court 

he@rd·.pral argument on..the plaintiffs- J,11Qtion on August-?"; 2024 and reserved decision. Fc,r 

the reasons stated below, the plajntiff s motion is denied •. _ 

Pursuant to the Merchant and Security Agreet11ent, dated as' of October 10, 2023 

(the "MSA")~ the plaintiff ·allegedly advanced. to the ·obligor defendants the sum of 

$43,.S-50.70~ with the ·p.ayback ainpunt _·of $67s92t73. The defertdant._guarantor· executed­

and delivered its guar~ntee of the obHgot defendants' covenants under the MSA. 

According to the plaintiff (but disputed, ~y the defendaIJ,ts), the 'obligor- defendants 

paid-plaintiff a total of $31,475, with the balancy rif $3.6,449, 73. due and. owing~ .Further,. 

according to plaintiff (but likewise dispt1ted by the defendants), the obligor defendants 

breached various payrnentand non-pa:ymentcovenartts tinder the MSA. Plaintiff contender 

that th_e obligor· def~ndants (tw.d .concomitantly ·the ·guarantor defendant) owe it--the 

aforementioned balance of$3 6,449, 73/plus the ''Blocked ACH" fee of $Z,5 00, 

"Plaintiffs mqt"iori is supported "by (among other documents) the affidavit of its 

Director ofEJ.sk Management, Slmm~l Brummel, datC;':d,_Jan1Iaty 16,-2024 (the ''arummei 

affidavit") (NYSCEr Doc No, ·30), and an·un:signed; unaffinrted three:.pa.ge Metclumt 

·statement, dated November 24, 2023, listing vadous payments from October 11, 2023·, to. 

Novembet 14,. 2,023, ~d several so-called '"Retup:ied" payments· from November 15" 2023" 

to November 20, 2023. (the "merchant statement") (NYSCEF Doc No. 34). 

In opp6siti(m to the·plaintiff}s motfon, the defendants· contend (among othetthin:gs) 

that the l3_nmner affidavit '~failed to lay a foundation forrec.otds purportedly reflecting the 

2 
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defendant [obligors;J paymenthistory and defatilt."Defendants·' :rvremotandum of'Law,. 

dated July 3l., 2024, at·.6 (NYSCEF Doc. No. 46). 

I tis w.~ll .settled, that s~mary judgment may be. granted only when no triable issue 

of fa~t exists. (see Alvarez v Prospect Hospital, 6.8 NY2d 320 fl986]). The burdehis upon 

the moving paey ~o in~ke apritna facie s1:towing.thatthey are entitled to; summary Judgment_ 

as a matter oflaw by_presenting evidence in adtnissible.Jorm demonstrating the absence :pf 

material facts (see Gui.ffirda v Citibank, 100 NY2d72 [2003]). A failure to make that 

showing requires the· denial of the summary Judgment motion .regardless .of the adequ-a~y 

.-ofth~--opposihg papers (se~ Ayotte;, "Gervt/l~i<J,. 81 NY2d 1062. [1993]).- If a prima facie 

s4owing has been made, the burden shifts to the opposing party to produce evidentiary 

proof sufficient to establish the existence of material issues of faci (see Alvarez, 68 NY2d 

.at324). 

Here, the Court finds that the plaintiff has failed to establish, prima facie, its 

entitlement to judgment as a matter of law, irrespective of-the suffiqien¢y of the cleferi.dants, 

opposition papers~ The plaintiff'-s motion is based on evidence that is- ·not in· adm_issible 

fonri (see Fed~ral Natl. Mtge. A$sn; v lviarlin, !68 AI>3d 679, 681 [2d Dept 2019]). As 

the defendants correctly- point out, the- Brumm¢1-affidavit fails to lay a foµitdation for th~ 

admission of the :1.nerchant statement (see .CPLR 4518 [a];-f.[SBC.Bqnk USA, N.A. v·Berdo~, 

190 AD3d 840,842 [2dDept202l];DeutscheBankNatl. r,., Co. vMcGann,.183 AD3d 

700, 702"[2dDept2020]; U.S. Bank"N.A; v-Kochar, l 76AD3d 1010, l012 [2dDept2019]; 
. . .. ~ 

Fulton Ho.lding Group, LLCv Lfndoft 165 AD3d. 1049, lO_SJ [2d Dept 2018]; s~e ·also 

RD]yl Capital Funding, LLC v Shoegod 313 LLC1 83 Misc 3d 1272[.A,], 2024 NY Slip Op 

.3 
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51077[U] [Sup Ct, Kings County 2024]; Capybara Capital LLC v Zilco NW LLC, 78 Misc 

3d 1238[A], 2023 NY Slip Op 50476[U] [Sup Ct, Kings County 2023]). 

The Court considered the plaintiffs remaining contentions and found them either 

urtavailing or moot. 

Accordingly, it is . 

ORDERED that the plaintiff's motion (motion sequence 2) for summary judgment 

is denied in its entirety; and it is further 

ORDERED that the defendants' counsel is directed to electronically serve a copy 

of this Decision and Order with notice of entry on the plaintiffs counsel anq to 

electronically file an affidavit of service thereof with the Kings County ~lerk. 

The foregoing constitutes the Decision and Order of the Court. 

ENTER, 

J. s. C. \AIADE HON. CAROLYNE. VYM 

JUSTICE OF THE SUPREME COURT 
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