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EW YORK SUPREM COURT-Q EENS COUNTY 

Present: HONORABLE CHEREE A. BUGGS 
Justice 

-----------------------------------------------------------------X 
L IE. 

-aga1 ns 

LI E LI. 

Plaintiff. 

FILED 

NOV 2 l 2019 

------------- --- -------------------------- ---------------------------X 

IAS PART 30 

Index o.: 7120 15/20 18 

Motion 
Date: ovember 6. 20 19 

Motion Cal. No.: 34 

Motion Sequence o.: 2 

The following efi le papers numbered 19-28, 32-37. 41 submitted and cons idered on thi s 
motion by defendant Lie Li seeking an Order pursuant to Civil Practice Law and Rules ("·CPLR"') 
32 12 granting summary judgment on the basis that plaintiff Lun ie failed to sustai n a serious injury 
as mandated by In urance Law sections 5 104(a) and 5102(d). 

otice of Motion-Affidavits-Exhibits.... ....... ... ..... EF 19-28 
Affirmation in Oppo ition-Affidavit -Exh ibits.... . EF 32-37 
Reply Affirmat ion-Affidavits-Exhibits................. . EF 4 1 

This action ari e from a two vehicle car accident which occurred on January 25.2018 at or 
near 11 ih Street and Jackson Avenue. on the Queen ide entranceway to the Pula ki Bridge. Plaintiff 
Lun ie (hereinafter·· ie·") commenced thi s act ion on August 3.20 18 with the filing of a summon: 
and erified complain t assert ing that defendant Lie Li (hereinafter .. Li .. ) was negligent infer uliu. in 
the owner hip and operat ion of his vehicle. Li joined i sue with the filing and service of a veri tied 
answer on September 5. 2018. Nie claim d that as a re ult of the accident he ustained eri ous 
injuries to hi s person. Discovery is now complete. ie fi led a ote of Is ue and Ce11ificate or 
Readiness on July 3, 20 19. making this motion for summary judgment timely (see CPLR 32 I 21a l: 
!Jri/l 1· City of New York. 2 NY3d 648 [2004] :Bargil Assocs .. LLC v Crites. 173 AD3d 958 [2d Dept 
2019]). In support of th motion, Li' ubmi ss ions included the pleadings. ie· s verified bil l or 
part iculars. the report ofonhopedic surgeon Dr. Thoma P. ipper dated Jul y 15.2019. and reports 
or radio logist Scott . pringer dated May 28.20 19. 
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Nie's Verified Bill of Particular ' 

According to ie ·s verifi ed bi 11 of particulars dated October 25. 2018. ie alleged that as a 
result of the accident. he sustained injuries to his ri ght houlder, req uiring surgical intervention. 
neck. back. le ft knee. and aggra ation and exacerbation of an_ pre-exi ting injurie . He alleged that 
he was confined to his home from the time of the accident until June 30.20 18. Nie claimed that he 
ustained seriou injury under the ignificant disfigurement: a fracture : permanent loss of use of a 

body organ. member function or sy tern; permanent consequential limitation of use of a body organ, 
member. function or system; significant limitation of u e of a body organ. member. !'unction or 
system and/or the 90/180 day categories of the Insurance Law. 

Plaintiff's De osition Testimon 

Nie gave sworn testimony in thi matter on March 5 .. 20 I 9. He stated in relevant part that 
as a result of the accident, he u tained injurie to hi right shou lder. neck. back. and left kn e. H 
had been working in his current position as a deliveryman for a restaurant si nce September 20 18. 
four days a week. part-time. When the accident occurred h was orking in a nower shop pan-time. 
He did not seek employment from January 2018 after the accident and eptcmber 20 18. He stated 
that he hit his head on impact and lost consciousness for at lea t 8 to 10 econds. He al o hit hi s lelt 
knee on the steering wheel , hit hi s back, neck and ri ght shoulder on the interior of the car. I le was 
wearing a seatbelt. He underwent left knee surgety in 2013. Fol lowing the acc id nth treat d for 
pain in his forehead. neck. back, I f-t knee, right shou lder. He underwent acupuncture and physical 
therapy tr atment for approximate ly one year. He recalled Magnetic Resonance Imaging (--MRr· ) 
films were taken of various parts of hi body. He wa told that he required su rgery on his right 
shoulder.. which was performed in May 2018, and after completing the urgcry he returned to 
physical therapy for his right shou lder. wh ich he completed in Januaty 2019. I-le claimed that 
fo llowing the accident he was bedridden for twenty days. and h testified he was told to stay in bed 
by a physician. He rel ated that he traveled to China in Apri l 2018. He continued to have complaints 
of pain in his neck and right hou lder, and difficul ty walking. 

Independent Medical Report of Dr. Thoma P. Nipper 

Dr. Thomas P. ipp r performed an independent 011hop die examination on i on May 28. 
2019. He rendered his repo11 on July 15. 20 I 9. According to Dr. ipper. ie was experiencing 
right shoulder pain status po t ai1hro copy. He had a left knee arthro copy in 2013. It wa noted 
that ie lost six to seven months from his job in delive1y. The doctor review d various r cords 
including the verified bill of particulars. MRI reports and performed an exam ination . Range ol' 
motion testing was performed wi th a goniometer and was as follows: 

Cervical Spine-flexion 50 degrees (50 degrees normal): exten ion 60 degrees (60 degrees normal): 
right and I ft rotation 80 degre s (80 degr es norma l): right and left bending 45 degrees (45 degree 
normal) ; 
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Lumbar Spine-flexi on 50 degrees (50 degrees nom1al); extension 25 degrees (25 degrees nom1al): 
right and left b nd 25 degrees (25 degree normal); Straight leg rais ing was negati ve to 90 degrees 
bilaterally. 

Right Shoulder- flexion and abduction to 180 degrees (180 degrees normal): adduction 30 degrees 
(3 0 degre s normal); external rotation 90 degre s (90 degrees normal ); internal rotation was norm al 
to the L l leve l. Port al earring was seen; 

Left Knee- fl ex ion t 1..,0 degr ( 130 degree nonna l); extension to O degrees (0 degrees normal). 
Old scarring was seen. 

In Dr. Nipper·s opinion. Nie·s inj uries had fu ll y resolved, and that he did not su tain any 
signi ficant or pe rmanent injury a a resul t of the motor vehicl accid nt. 

Independent Radiolol!)' Reports of Dr. Scott A. Sprineer 

Dr. Scott A. pringer reviewed a MRI of ie's left knee which was perfo rmed at Fast Care 
Medical Diagnostic on March 19. 20 18. In his opinion. the fil m revealed moderate spurs. uperior 
and inferior poles of the patell a; ten linosis in the di tal quadric ps tendon and the patell a tendon: 
mild narrowing, patellofemoral joint and no po ttraumati c changes casually related to the acc iden t. 
He also reviewed a MR] of the right shoulder taken at Fast Care Medical Di agnostics on March 22. 
20 18. His impress ion was hypert rophic changes and narrowing in the ac romioclavicul ar joint : 
tendinosis in the supraspinatus tendon with associated chronic intrasub tance tears: tendinosis. long 
head of the bicep tendon; subchondral bone cy ts, head of the humerus: mild narrowing. 
glenohumeral joint: smal I joint effusio n: no fract ure or postt raumatic changes causally related to the 
acc ident. Dr. Springer reviewed a MRI taken at Fast Care Med ical Diagnostics on March 5, 20 18 . 
Hi impression wa generalized di c desiccation: po teri r disc osteophyt complex . C4-C5 and 
C5-C6; di sc bulges, C3-C4 and C6-C7; chronic di sc hernitions, C4-C5 and C5-C6; centra l canal 
nan-owi ng C4-C5; canal stenosis C5-C6; no fract ure ofposttraumatic changes related to the acc ident. 
The doctor al so reviewed a lumbar pine MRI taken on March 12, 2018 at Fast Care Medical 
Diagnostics. His impre ion was traightening of the normal lumbar lordo is; probable small 
hemangioma, ri ght side ofL3; disc dessication L4-L5. disc bulge. L4-L5. bri ght signal. posterior left 
si de of the L4-L5 di c; chronic disc herniation LS- 1. paraspinal musculature atrophy. no fracture 
or postt raumatic change causally related to the accident. 

Law and Application 

The proponent of a motion for summary judgment carri es th ini tial burden of presenting 
sufficien t evidence to demonstrate as a matter of law the ab ence of a materi al is ue of fact (A /Pa r e:: 

,, Pro.~pecl Hosp ital, 68 Y2d 320 [l 986J). Once the proponent ha met its burden. the oppon nt 
must produce competent evidence in admi ssible form to estabii h the ex istence of a tri able issue or 
fact. (See Zuckerman 1· City of New York, 49 Y2d 557 r 1980J.) Summary j udgm nt which i a 
drastic remedy, will not be granted by the Court if there is any doubt as to the ex istence of a tri able 
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issue of fact (Andre" Pomeroy, 32 NY2d 361 [1974]). 

Pursuant to New York Insurance Law §5102(d) a ··serious injury" is "a personal injury which 
results in death; dismemberment; significant disfigurement; a fracture ; loss of a fetus; permanent 
loss of use of a body organ, member, function or system ; permanent consequential I imitation of use 
of a body organ or member; significant limitation of use of a body function or system. or a medically 
determined injury or impairment ofa non-pem1anent nature which prevents the injured person from 
perfonning substantially al l of the material acts which constitute such person ·s usual and customary 
daily activities for not less than ninety days during the one hundred eighty days immediately 
following the occurrence of the injury or impairment." 

The Court finds that Li failed to establish his entitlement to judgment as a matter of law. He 
failed to demonstrate that Nie did not sustain a serious injury under the pennanent consequential 
limitation of use of a body organ or member and/or significant limitation of use of a body function 
or system categories of the Insurance Law. Li 's expe11, Dr. ipper failed to state the range of motion 
for Nie's right shoulder on internal rotation and make a comparison to normal values and he also 
failed to state the range of motion on straight leg raise in comparison to no1mal (see Shirman r 
Lawal, 69 AD3d 838 [2d Dept 201 OJ ; Walker v Puh/ic Admin. ofSi!ff"o!k County. 60 AD3d 757 [2d 
Dept 2009); see also Sixth Edition of the AMA Guides). Therefore Li failed to demonstrate prima 
facie entitlement to _judgment as a matter of law with evidence that Nie's alleged injuries were not 
exacerbated by the accident (see McKenzie v Red!. 47 AD3d 775 [2d Dept 2008]). Li also failed to 
demonstrate that the scarring seen on Nie·s right shoulder, noted by Dr. ipper did not constitute 
a significant di sfigurement under the Insurance Law (see Borquisl v Hyde Park Cenl. School Dislricl , 
107 AD3d 926 [2d Dept 20 13); O'Brien v Bainbridge , 89 AD3d 1511 [4th Dept 20 11]: One/er,. 
Kaminski , 3030 AD2d 665 [2d Dept 2003); Waldron v Wild, 96 AD2d 190 [4th Dept 1983)). Li also 
failed to adequately address Nie·s claims of serious injury under the 90/ 180 day category. (See Vega 
v Moradof., 175 AD3d 532 [2d Dept 2019]: Ji Hae Kim v Quintanilla , 175 AD3d 476 [2d Dept 
2019]; Houng r Beers. 151 AD3d 995 [2d Dept 20 17) ; Che Hong Kim v Kossofl: 90 AD3d 969 [2d 
Dept 2011].) 

Moreover, assuming arguendo that Li had established his entitlement to judgment as a matter 
oflaw, in opposition, ie submitted evidence. including the report of hi s doctor, Dr. Jayasekharan 
Komerath which raised triable issues of fact. (See Perl v Meher, 18 NY3d 208 [2011 ]: Fernandez 
v Noshcese , 172 AD3d 685 [2d Dept 2019)). 

Therefore, defendant's motion is denied. 

This constitutes the decision and Order of the 

Dated: November 18, 2019 
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couN'fY CLERK 
QUEENS COUNTY 
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