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Atan JAS Term, Part FSMP, of the Supreme
Court of the State of New York, held in and for
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HON: LARRY TR Tirence Knipel
' L.S.C.
Index No.: 15573/06

X

HSBC,
Plaintiff, DECISION AND ORDER
~-against-
ELLY HAYLETT et al,
Defendant,
X

Recitation, as tequired by CPLR
Motion: '

Papers.
Motion (MS. 10)
Opp/Cross (MS 11)
Reply/Opp to Cross
Cross-Reply

52219 (a), of the papets considered in the review of this

H

Numbered

[k

Upon the foregoing cited papers, the Decision/Order on this Motion is as follows:

Plaintiff moves for judgm
moves for the tolling-of interest b

Plaintiff opposes.

ent of foreclosure and sale. Defendant opposes and cross-

ased upon Plaintiff’s alleged delay in prosecuting this action.

The instant action was :Coi%nm_enccd on May 22, 2006 and Defendant défaulted in

answering. Sheortly thereafter, Pléinti'ff- successfully moved for default judgment and an order of

reference. Motions for judgment gof foreclosure and sale were filed on June 5 and October 5,

2007. Both-were denied in J a'nuai'y 2008 — the first as abandoned and the second for failure to

submit sufficient supp_‘orting'docuim'ent_ation. On April 16, 2009, Plaintiff mdved for an extension
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of fime nune pro tune to serve notice of entry of the order of reference and for execution of the-

proposed judgment;of foreclosureiand sale. While in the settlement conference part, that motion

was withdrawn on January 27-,_"‘_20;1 1. The tnatter was released ori November 15,2011, In
January 2014, Defendant filed a_-n%otio_n_s_eekihg discharge of the mortgage. The: following
month, Plaintiff moved for v;acatu‘ih‘ of the order of reference and to resettle a new order of
reference. Defendant’s motion wa%s granted on default by order dated April 24, 2014 and
Plaintiff's motion was denied as abandoned on Septemiber 10, 2014, Shortly thereafter,
Defendant filed & motion seeking to quiet title which appears to-have been marked off in January
2015. The action appears to have;been inactive thereafter until September 19, 2018 when
Plaintiff moved for vacatur of theidischarge order and restoration of the action. By ordet dated.

December 5, 2018, the motion was denied as untimely. Plaintiff appealed and, by order dated

Januaty 20; 2021, the Appellate Division reversed and vacated the contested 2014 order.
Plaintiff then successfully mo_ved%for.- the appointment of a substitute referee. The instant

motions followed..
H

Defendant argues that interest should be tolled from January 28, 2008 when Plaintiff*s
initial motion for judgment of foreclosure and sale was deemed abandoned until February 4,
2014 when it moved to resettle the judgment of foreclosure and sale and from April 24, 2014
when the mortgage was di_’sch'argefd until Septembér 19, 2018 when the motion to vacate was.

filed. Plaintiff does not really address the specific time periods raised by Defendant, merely

offering general arguments against the- whole idea of tolling interest.

"In an action of an equi_ta!éle nature, the recavery of interest.is within the court's
discretion. The exercise of that 'diisCretion will be governed by the particular facts in each case,
including any wrongful conduct By either party” (Dayan v York, 51 AD3d 964, 965 [2d Dept
2008]). Tolling, albeit for a shc_)_rtfer period than sought, is appropriate here. While-the Court
finds that the "case'-w.as'.substanti‘ajll-y active fromr commencement until the release from settlement
conferences CN ovember 15__, 201 1), no éxcuse has been offered for the failure to proceed

1
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thereafter until Plaintiff sought tojresettle the oider of reference in February 2014." Interest is,

thus, tolled from November 15, 2011 untii February 4, 2014. Further,'the Court agrees with

Defendant that interest should be tolled from the grant of his motion te discharge until Plaintiff
soughtt vacatur of that order — Ap#il 24, 2014 until September 19, 2018.

Turning to the referee’s relport, the Court — like Defendant — presumes that the referee
relied upon the McKerman Affidayit in rendering her report.? As noted by Defendant, both the
affidavit and report state that intefest was calculated from March 6; 2021 through July 35,2021,
That appears to-be a scrivener’s efror. The Court having run the numbers from the alleged
default in 2006 until July 3, 20213, it is clear that the interest reflected in the report is for that —
the correct (pre-toll) — period.

Plaintiff claims that it is.owed $116, 929.61 in escrow advances. However, its supporting
list of tax and insurance disbursements reflects an Escrow Advance Balance of $77,651 3250t is

only that amouit that is awarded.

In light of the foregoing, l‘tIS

ORDERED that Defendagnt"-'s cross-motion is granted to the extent that interest is tolled
from November15, 2011 until F ebruary 4, 2014 and from Aprit 24, 2014 until September 19,
2018; and it is further.

i

ORDERED that P’laintiftf’-s‘ motion for judgment of foreclosure and sale is granted

! Though Defendant filed a motien the"phor month, it is unclear when Plaintiff filed opposition thereto. The Caurt,
thus, uses the earliest confirmed actlon by Plaintiff,

2 post of the referenced “schedules” are not agipended to the copy of the report uploaded with Plaintiff's papers.
However, her findings ~ including the scrwener 5 error as 1o the dates for which interest was caIcuIated - matches
that of the affiant..

3 Using the undisputed UPB and mterest rate;

1 The Court is aware that the fop of thqt same page states “Current Escrow Balance $ (116,929.61)" but the actual

running tally ends at $77,651.32. :
|
:
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subject to the Court’s modifications to the amount due’ (see accompanying modified JFS order).

This constitutes the decision and order of the Court.

5 p L

Hon. Laeee=D Wi JSC /17

| HON. LAWRENCE KNIPEL
‘ ADMINISTRATIVE JUDGE
|

2 Wd 8- 0r Wzt

10

5

UPB 636,800.00
Interest 381,644.13
Escrows 77,651.32
Inspections 1,220.00
TOTAL 1,097,315.45
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