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At an IAS Term, Part FSMP, of the Supreme 
Court of the State of New York, held in and for 
the County of Kings, at the Courthouse, at 360. 
Adams Street, :Brooklyn; New York, on the 16th 

day ofFebruary 2024. 

PRESENT: 

HON. LARRY ~liwrende Knipel 
J.S.:C. 

HSBC, 

-against-

ELLY HAYLETT et al, 

i 

Plaintiff, 

! 
!Defendant, 
i X ------------'------------

Index No.: 15573/06 

DECISION AND ORDER 

Recitation, as required by CPLR ~2219 (a),. of the pa pets considered in the review of this 
Motion: i 

Papers 
Motion (MS I 0) 
Opp/Cross (MS 11) 
Reply /Opp to Cross 
Cross-Reply 

Numbered 
_I 
__2· 
_l 
~ 

Upon the foregoing cited papers, the Decision/Order on this Motion is as follows: 
i 

Plaintiff moves for judgmfnt of foreclosure and sale, Defendant opposes and cross-

moves for the tolling of interest b~sed upon Plaintiffs alleged delay in prosecuting this action. 
I ' ' 

Plaintiff opposes. ' 

! 
The irtstari.t. action was conun.enced oh May 22, 20 06 and Defendant defaulted in 

. . 1 . . . . 

answering. Shortly thereafter; Pl~ntiff successfully moved for default judgment and an order of 
. . l . 

reference. Motions fot judgmentlof foreclosure and sale were :filed on June. S and October 5, 
. ! •'• ," . 

2007. Both.were denied in J a:nuary 200 8 - the first as abandoned and the second for failure to 
i 

submit suffie:ient supporting doc$rentation. On April 16, 2009, Plaintiffmoved.for an extension 
: 
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I 

I 
! 

"(>f time ·nunc pro t1~11c to se_rve notf ce of entry ofthe order of'tefetence arid for" execution of the· 
I 

proposed judgment of foreclosure! and sale. While in the settlement conf erei1ce part, that tnotion 
I 

was withdrawn o,n January 21,2oj 1. The matter was releasedonN_ovember· 15,2011. In 
. .. . ' 

. .. . . l . . 

January 2014, Defendant filed an)otion seeking discharge qfthe mortgage. The following 
' . 

month, Plaintiff moved for vacat~· of the order of reference .and. to resettle a _new order qf 

reference. Defendant's motion w~s granted on default by order dated April.24 1 2014 .and 
j • . . •, 

! 

P.laintift:..·s motion. was denied as aibandoncd pn Septe:rriber; 10, 2014. Shoitly thereaft_ei'; 
I 

Defendant fi.led a motion seeking ~o quiettitle which appears to have been marked off inJ anuary 

20 i 5. Th~ action appears to hav.cl beei-1,inactive there_aftet until September 19. 20 l8·when 
. j . . . . . . • • 

. l . . 

Plaintiff moved forvacatur.of tfieidischarge order and restoration cifthe action. By ordet da:ted 
. . ' . . . . . 

December .5, 2018, the motion w~s. ·denied as untimely. Plaintiff app~aled -~nc:l, by otd~i elated 
I ·. 

Januai"y 20, 2021, the Appeilate Qi-vision reversed and vacated the contested 2014 order. 
. I 

! . . . 
Plaintiff then su~cesstlilly movedjfor, the appciintinent of a sµbstitute·teferee. The instant 

; 

motions followed. I = . . _ . . . 

Defendant argues- that irtt~rest should be tolled from January 28.; 2008 when-Plaintiff·s 
. . j . 

initial m.otio11 forjudgmem of fo.r~closur~. and sale ,va:s deemed abandoned until February 4. 
. . - I - -

2014 when it ntoved to resettle th~ judgment of foreclosure··and sale and from Apl'il 24, 2014 , .. 

wht:P th~ Illortgage was di$charg~d until September 19, 20 i S:. when the motion to vacate was. 
l 

filed. Plaintiff does not really ad~ress the specific: time periodsraised byDefendant,.1nerely 
1 . . 

offering general arguments again~ t the whole idea of tollina; interest. 

I . --
" In an action of an equita*le nature, the recovery of hiterest.is within the court's 

I . . . 

discretion, The exetcise ofthat d~scretion will be-governed·bythe particular facts in-each case •. 

including any w1·011gful conduct ~y either pil:rty" (Dayan v Y~rk, 51 AD3d 964, 965 [2d Dept 

2008]). Tolling, albeit for a sllo~er p¢riod than sought, is appropriate. here. While the Court 
l . 

finds thatthe case was substantially active fr.om commencement until.the release froi11 settlement 
I . 

I 

,conferences .(Nove1nber 15, 2011~, no excuse. has been offered fo_r the failµre to proceed. 
; 
! 
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I 

I 
. ! 

thereafter until Plaintiff sought to !resettle the otder.·of reference in February :2014.1 _Interest _is. 
I . 

thus, tolled from November 15, 2911 until February 4, 2014; Furthe1\the Court agi'ees with 
. ! . . 

Defe1idantthat interest sho.uld be ~o.Ued from the grant of his :motion to disch1;1rge until Plaintiff 
! 

. I . . . . . 

squght vacatur of that order-Ap~il 24_, 2014 until September 19, 2018. 

j 
Turning \Q0the referee's rtort, the Court,_ like Defendant - presumes that thereferee 

relied upon the·:McKernan Affida~it in rendering her report2 As not_ed by Qefendan.t, both the. 
I . . 

affidavit and report state·that intefest was calculated from March 6; 2021 through July 5, 2021. 
i . .· 

That appears to-be a scrivener's ehor. The Court having run the num,_bers from the alleged 

defaul~ in 2006 until J ui·y .5, 2 02.i r, it is clear thatthe interest reflected fo the report is for that ,_ 

the corred (pr~-toll) - peri9d. ! 
I 

Plaintiffclaims that it is awed $116, 929.61 in escrow advances. However, its supporting 

iist of tax- and insurance disburse~ents reflects an. Escrow Advance Balanc.e_ of $77 ;·651.32. 4 It is . 

' 
6nly that ani.mii1t that .is-awarded,i 

! 
in light of the foregoing, ¥is 

. . l 
ORDEREU that Defend~nt's cross-motion is grant~d to the extent thf!,t inter~st is to_lled 

from November 15, 2011 µnti I F 4bruary 4, 2014 and from April 24, 2014 until September 1 9, 

~ 

I 
2018; and. it is further 

ORDERED that Plaintiffs motion -for judgment of foreclosure and sale is granted 
I . 
~ 

~ 
' 

1 Though Defendant filed a motion· _th_e lprior month, it is unclear when Plaintifffiled ·opposition thereto. The Court; 

thus, uses the earliest confirmed action by Plaintiff. . . . 

2 Most.of the· referenced "schedules'; are not.appendec;I to thE! cop_y of the-report up.loaded with Plaintiff's-papers; 
~ . . . . . . 

However; her findings:- including thes;crivenE!r's error as. to the da_tes for wl)ich interest was calculated---..n,atches 

that of the affiant.. i 
3 Using the undisputed UPS and intere~t rate; 
4 The Court is aw.a re that the to'p ·ofth* same ;_i:iage states "Current ·Esctow-!3alance .$ ( 116;92f/. 61 Y' b1J i:. the c1dua I 

running tally ends at $77,651.32. i 
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' . 

subject to the Court's modificatio s to the amount due5 (see accompanying modified JFS order). 

s 

This constitutes the decisi n and order of the Court. 

UPB 

Interest 

Escrows 

Inspections 

TOTAL 

636,800 .00 

381,644.13 

77,651.32 

1,220.00 

1,097,315.45 

ENTER: 

Hon.~ mlttlli JSC 

HON. LAWRENCE KNJPEL 
ADMINISTRATIVE JUDGE 
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