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PRESENT: i 
HON. WA VNY TOUSSAINtf, 

i J . : · ustlce; 

At an IAS Term, Part 70 of the 
Supreme Court of the State of New 
York, held inand for the; County of 
Kings, at the Courthouse, at 
3 60 Adams St_;tet, Brooklyn, New 
York, onthe Lday ofJuly 2024. 

--------------------~-----------~--x 
DWAIN BROWN and SANipY BIEN.AIME 
BROWN, 1 

-against

MARSHA LINDSAY, et al, I 

Plaintiffs,. 

Defendants. 
- - -· - - - ·· - - - - - - -·- - - - - - t - - - -·- - - - -. - - - - - X 
The following e.filed papers read herein: 

Notice ofMotion/Order to Sijower Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) ;-· -----;-.-------
Opposing Affidavits ( Affirm~tions) ___ _ 
Reply Affidavits (Affirmations) _____ _ 

Index No. 534320/2023 

DECISION AND ORDER 

Motion Seq. #01 

NYSCEF Doc Nos. 

4-25, 40-41 
50-55 
57-62 

Upon the foregoing papers, plaintiffs Dwain Brown and Sandy Bien-Aime 
i 

Brown ntoVe by Order to 8hdw Cause, pursuant to CPLR §§ 6301 and 6313, for an 

ordergrat1tingamong other things a preliminary injunction enjoining, barring, and 

staying the. defendants and j all persons acting on their behalf from performing 
. I 

construction renovations ori any wqr~ on tlle two properties located at 346 
; 

i 
-·-··---·-········--······ .....•............ ·-····-···································-···-··············· ····•····•···•·· ... ·----:--•---------·············· .. ······················--
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l 
j 
l 

McDonough Street, Brookljn, NY and 344 McDonough Street, Brooklyn; NY - -I - -
(Motio11 Seq. l ). 

BACKGROUND 

l -
Plaintiffs own and peside at 344 McDonough :Street, Brooklyn, · NY 

~ . . 

("Adjoining Property"), wh~.ch is the adjoining _property to defendants Marsha 

! .. 
Lindsay and Maria Lindsay's .('-'Ownet Defendants'') property locat.ed at 346 

i 
. ! . . . . 

McDonough Street, Brooklin, NY ("Site"). The·two attached properties share a 

. ! 
party wall. In or about Decetnher 2019, the Owner Defendants ·began unauthorized 

i 
! . 

construction work at the Si~e; including, underpinning of the shared. party wall; 
I -

without the plaintiffs' c·onsent ·and without approval fr.om. the _Depart:ment of 
) . . . 

j. 
Buildings ("DOB"}. Soon jthere(!fter, plaintiffs observed· numerous cra.cks had 

. ! 
appeared on their side of th~ adjoining party wall along with damage to the fence 

j .. . 

wall and access hatch wall al the Adjoining Property. 
i 
t 

PROCEDURAL HiSTORY 

On November 21, 4'023, plaintiffs commenced this action by filing a 
~ 

sum:mo:Qs, and complaint: seeking injunctive. relief based on claJms of private 

nuisance, tr.espas-is, encroach;rn~ii.t, strict liability and.negligence .. On November 2.7, 

2023, plaintiffs brought thtj instant order to ·show cause to; -among -other things, 
. l 

e'tij oin Owner Defenda_nts ftpm perfonning additional construction work at the Site 
~ 
t 

and encroaching upon plaiitiff::,,' property. On December l 8, 2023; the order to 
. . t . 

2 
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show cause was -signed, an4 a temporary restraining order ("TRO'') was issued, 

which ordered that defen~ants are stayed and enjoined from any further 
i 
! 

' 
construction activities at the two premises, pending a hearing of this application for 

a preliminary injunction. 

Plai11tiffs' Order to Show CJ use 
! 

Plaintiffs argue that ½here is an imminent threat of harm warranting the 
! 

' i 
isst1ance of a preliminary injµnction. Plaintiffs also argue Owner Defendants have 

performed unlawful constru'1rion renovations, whichresulted in plaintiffs having to 

incur violations from the cicy and could ultimately subject plaintiffs to addition 

liability. Irt support of their µiotion, plaintiffs submit photographs of the premises 

and the affidavit of plaintiff Dwain Brown ("Brown") describing the damages 

which he claims have been c~used by the defendants' construction work. Plaintiffs 

have also submitted, inter; alia; the affidavit of their engmeer Nouredine 

Benabdelhak ("Benabdelhaf''); inspection reports dated January 13, 2021, 

February 8, 2021, June 7, 2921; a report dated February 2, 2022; a decision a.rid 

otder dated July 31, 2023; i and DOB violations. The photographs show water 

damage as well as cracks at various locations at the Adjoining Premises. 1 

In his affidavit, pla:intirf Brown states, inter alicz~ that he did not rec~ive any 
I 

notice from the Owner Defendants. for any construction Work. Thereafter,. he 
i 

1 NYSCEF Doc. No. 22and.23. 
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noticed a partial collapse of the wall, damage to the fence wall and top of the 

' i 

access hatch side wall leadinJg to his basement, and water beginning to pool in the 
i 
! 

' 
basement at v·arious points along the shared party Wall. He also experienced falling 

i 

bricks and debris in his yiard. Additionally, plaintiffs were cited with DOB 
) 

violations, despite having nolliing to do with the construction work performed. To 
. i 

! 
date, the plaintiff and his faniily have been unable to enjoy the full use of their yard 

. l . 

' i 
due to the unsafe conditions. I 

In his affidavit, the engineer Mr. Benabdelhak states inter alia; that upon a 
. j . 

' i 
review of the: available DQB records Online; there was no application for the 

underpinning Work filed with the DOB. He noted the construction workperformed 
' 

by Owner Defendants and o~served, inter alia, the Site's rear fa9ade was entirely 

removed, exposing the s<iiUth end of the party wall without observable 

waterproofing or safety protection; and made recommendations to stabilize the 

party wall. Mr; Benabdelhf conducted follow-up inspections, which revealed 

further unauthorized construction work by the Owner Defendants, including 
i 

exposed underpinning piers! He further stated that Owner Defendants failed to 

provide underpinning plans. He recommended the Site contractor perfonn test pits 
I 
; 

to verify th~ thickness of th4 underpihrting installed but received no response. He 
l 

opines work is required to properly stabilize the shared party wall artd to perfornt 
' . 
I 

remedial work. 

4 

•"-•--.,., ........ ,_,. ....... ,.-----•-••••• .. ••••••• .... •• .. •••••••• .. "'" .,.., ..... ""•• ~ ---------·-·-··-------······--"------------
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The January 13, 202µ report revealed, inter plia, that underpinning was 

completed at the party wan,.lthe Site's rear fa9ade was entirely removed, exposing 
i 
! 

' 
the south end of the party Wiall without observable waterproofing, and the grout is 

. i 

thin or missing all together (n certain areas along the base of the party wall? The 
i 
) 

February 8, 2021 report revbaled, inter alia, that steel shims were installed along 
. ! 

! 
the top of the concrete unde;fpinning piers. 3 The June 7, 2021 report stated a total 

I 

of three test pits were pel'fotmed along the party wall, and the concrete from the 
! . 

! 

underpinning work perforrµed at the Site was exposed and inspected. 4 The 
. ! 

following was also observed~ 

1. ''No fottn work was found behind the concrete to 
retain the sqil from 344 side, it appears that the soil 
has caved iq causing the concrete surface of the pihs 
to slope at an angle which matches the soil angle of 
repose. .· 

2. On average (mly half of the wall was pinned. 
J. The concrete was poured to the underside of the stone 

foundation !wall. · Non-shrink grout was installed 
between the !top of new concrete and the bottom of the 
existing fouqdation wall. 

4. You have also reported water intrusion inside the 
cellar . from ithe south east comer, this condition is 
most likely due to the removal of the rear facade and 
its foundatio'n at 3 46 building , it is likely that some of 
the stones :were dislodged during the demolition 
process m~ing that ertd corner of the party wall 
susceptible to water leaks into your cellar especially 
that there.is -p.o rqof over the rear.extensibn;''5· 

! NYSCEF Doc. No: 7. 
3 NYSCEF boc. No, 8. 
4 NYSCEF Doc. No .. 9 . 

. 5 Jd. 

5 

,,,,,.,_ ..... ,.-, .. ,..,_ ............................... ,_ . .__ ........... -.--···· .................... , . ., .... ,., ................ -----------·--·-"•"" ........... ,, .. .,_. ________ ~·-·-----
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Mr. Benabdelhak opines th1t the current condition of the underpinning work is 

considered unsafe if left wi~hout future remediation and repair. 6 The February 2, 
! 

2022 report contains 1'11r. Benabdelhak's additional comments and 

recommendations to the plan;s.7 

! 

A decision and order datedJuly 31, 2023, is a related matter under a separate 
; 

Index No, 507448/2023, w~erein the Owner Defendants (petitioners) moved by 
i 

' Order to Show Cause against Dwain Brown (respondent), pursuant to RPAPL § ; . . .. 

i 

881, for an order granting ~ licenses to access respondent's property. The Court 

denied the petition and foqnd, inter a/ia, that the petitioners had not received 

landmarks permit approval,! which prevents them from submitting their project 

plans to the DOB for approval, and respondent established that there may be safety 

and compliance concerns. 

On June 16, 2021, the DOB issued a full stop work order at the Site and 

referenced a requirement to lrenew license and insurance.8 On June 22, 2021, 'the 

DOB issued a violation upor the Adjoining Property, stating that "at the time of 
i 

inspection, the shared party wall 'has been partially underpinned, [and] the pins do 

not extend'".9 On November 21, 2023, the DOB issued a partial stop work order 
i 
: 

and stated, inter alla, protection is required, as there. is ortgoirtg exterior l!xposure, 

6Jd. 
7 NYSCBF Doc. No. 1 l. 
8 NYSCEF Doc. No. 20. 
9 NYSCEF Doc. No. IO. 

6 
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no overhead protection or c{mtrol access zone in-place at the Site, and to stop aU 

exterior exposure. operation 4bove first floor and upward. 10 
i 
) 

Defendants' Opposition 

i 

Owner Defendants, inl opposition to plaintiffs' r11otion, argues that plaintiffs 
i . 

! 

are not entitled to a prelimiriary injunction because the damages are compensable 
! . . 

by money damages. They as~ert that plaintiffs have not tnade any showing that the 
. ! 

i 
work perfonned requires ·~ license agreement, as the work is entirely on 

defendants' property, defetj.dants' remaining work does not require a<;cess to 
! . 

' i 
plaintiffs' property, and thtj work does not pose a risk of damage to plaintiffs' 

property. They assert that ftlthough plaintiffs have complained to the DOB on 

multiple occasions, the DOB has made several visits to inspect the Work and has 

found no issues. Owner Defendants argue plaintiffs failed to establish irreparable 

harm; as plaintiffs failed to ;state any facts to support a claim that the work being 

conducted puts plaintiffs' property at risk, there is no likelihood of harm to the 

plaintiffs' property, and plaintiffs cannot demonstrate that the harm they would 
i 

suffer, absent an injunction~ is greater than the hmm Owner Defendants would 

suffer if tl:ie injunction was;granted, as they are losing thousands of dollars from 

additional construction carfying ancl delay costs. Moreover, they contend that 
I 

plaintiffs are not currentlyj urtderta~ing any remedi~l repairs for the improper 
i 

10 NY~CEF Doc. No .. 14. 

7 
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; 

underpinning and other c~nstruction work that Owner Defendants' former 

contractor (Titus Brown d!b):a T. Brown Construction Co.) performed in 2020. 
; 

In support of their o~position, Owner Defendants submit, inter alia, the 

i 

affidavits of defendant M*ria Lindsay ("Lindsay") and Mohammed Bhuiyan 
I . 

) 

("Bhuiyan''). In her affidavit, Ms. Lindsay states that the DOB had issued a stop 
! 

! 
work order and commence~ an audit of the underpinning work on the party wall. 

! 
; 

Thereafter, their engineer p~rformed various inspections and tests of the party wall 

in accordance with the DQB, who ultimately determined that the party wall's 
I 

underpinning required reinftjrcement in one location towardsthe center of the party 

wall. Moreover, their engin~er prepared a support of excavation ("SOE'') drawings 

for the project, which the DOB found satisfactory and concluded its audit. She

further states that they have! not been able to make the underpinning repair or the 

repair to the damage to plaintiffs' basement wall because plaintiffs refused to 

provide access to their property unless plaintiffs is paid so they can have their 

engineer direct the undetpinning work. She claims that the construction work, 

performed by the new contractor, from late last year until stoppage of work on 

February 7, 2024, and mostj of the remaining Work does not require access to the 
I 
; 

plaintiffs' property. 

In bis affidavit, Mr.i Bhuiyan states he is the. President of th~ general 
i 
; 

contracting company, DR J Sons Construction Corp. He asserts, int~,~ cilia, that . . . .. I 

8 

... ,_.,-, ... ,,, ...•....• __________ _ 
[* 8]



FILED: KINGS COUNTY CLERK 07/05/2024 04:31 PM INDEX NO. 534320/2023

NYSCEF DOC. NO. 71 RECEIVED NYSCEF: 07/05/2024

9 of 13

the DOB issued a stop wor~ order because the fonner contractor did not properly 

shore the back wall of the Jxisting structure. He further asserts that all the work 
i 

that (DR & Sons Constructibn Corp.) perfonned has been in accordance with the 

i . 

DOB-approved plans, and th;at the DOB was satisfied with the work on the project 
i 
1 

i 

Moreover, it does not need abcess to plaintiffs' property, nor would any excavation 
i . 

! 
or other work pose a risk of1amage to plaintiffs' property to complete thejob. 

Plaintiffs' Reply 

! 
Plaintiffs argue that ~e construction workperformed atthe Site continues to 

i 

i 

create a hazardous conditionj and is a grave concern for plaintiffs' safety. Plaintiffs 

refute Owner Defendants' c9ntentions·thattheplairttiffs' damages are compensable 

by monetary means, and that the irreparable injury suffered by the plaintiffs is less 
. . 

burdensome than Owner De'.fendants. Plaintiffs contend Owner Defendants failed . . ... .. . . . i" . . . . . . .. . 

to recognize the potential frreparable harm caused by the situation. Plaintiffs 
. . . 

reiterate that defendants c◊n~inued to perfmm illegal workwithout approved plans, 

permits or require Landmat1ks approval, even after the issuance of the Court's 
i 

temporary restraining order. ! 

Plaintiffs submit, inter, alia, a DOB violation dated March 22, 2024, stating 

that the "Borough Corrtinissibrter has ordered all work stopped on #321975314 on . I 

3/ 18/24 due to construction ~upetiritendent withdrawa1"1 1 cind a secqrid affi(iavit of 
! . 

i 1 NYSCEF Doc., No. 59. 

9 
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plaintiff Dwain Brown ("Se~ond Brown affidavit"). The Second Brown affidavit 

i . . 

reiterates, inter alia, that thtj Owner Defendants unlawfully initiated construction 
i 

1 

work and caused structural damage to his property, and they refuse to adhere to a 

i 

proper remediation plan th~t was already approved by the NYC Landmarks 
i 
1 

' 
Commission and that work i continued to be conducted illegally since "late last 

! 

year" despite the Court's i~sued TRO. Moreover, the Bhuiyan affidavit lacks 
) 

i 

credibility as he is not the eµ.gineer, thus lacks personal knowledge regarding the 

validity of the plans, and ! therefore not qualified to opine as to the plans. 
. ! 

' i 
Additionally, he states the Owner Defendants' plans were not approved by the 

DOB, as it was not enddrs~d and lack any DOB stamp of approval. 12 Further, 

plaintiffs have received approvals from the DOB and Landmarks Preservation 

Commission along with a p~rmit to perform remediation and underpinning of the 

party wall. 13 

DISCUSSION 

"Preliminary injunctive relief is a drastic remedy which 
will not be gt;anted unless a clear right thereto is 
established und~r the law and the undisputed facts upon 
the moving papers, and the burden of showing an 
undisputed righ,.t rests upon the movant. A court 
evaluating a motion for a preliminary injunction must be. 
mindful that [t]ije purpose of a prelimhiary injunction is 
to maintain the ~tafus quo, not to determine the ultimate. 
rights of the parties. As a general rule; the decision to ! . . 

12 NYSCEF Doc; No. 53. 
13 NYSCEFDoc. No. 60 and 62. 

10 
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grant or deny d preliminary injunction lies within the 
' . 

sound discretion: of the Supreme Court. In exercising that 
discretion, the Supreme Court must detemiine if the 
moving party h~s established: (1) a likelihood or success 
oh the merits, (Z) irreparable harm in the absence of an 
injunction, and (3) a balance of the equities in favor of 
the injunction. [A]bsent extraordinary circumstances, a 
preliminary inj:qnction will n.ot issue where to do so 
would grantthe hiovant the ultimate relief to which he or 
she would be. en,titled in a final judgment." (Shake Shack 
Fulton St. Broo*lyn, LLC v Allied Prop. Grp., LLC, 177 
AD3d 924, 926+927 [2d Dep't 2019][intemal quotations 
and citations om~tted]), 

Upon review of the plaintiffs' submissions, the Court finds that they have 
! 

' i 
sufficiently demonstrated al likelihood of success on the merits. It is well 

established that plaintiffs need not conclusively prove the case to be entitled to a 
. ' 

preliminary injunction, and i a court may exercise its discretion in granting a 

preliminary injunction even where questions of fact exist (Vanderbilt Brookland, 

LLC v Vanderbilt Myrtle, Inc.; 147AD3d 1104, 1106 [2d Dep't2017]). "As to the 

likelihood of success on the! merits, a prima facie showing of a right to relief is 

sufficient; actualpronf of thej case should be left to further court proceedings .... " 
i 

MqLaughlin, Piven, Vogel, 17c, v W.J Nolan & Co., 114 AD2d 165, 172-,173 [2d 

Dep't 19861). In oppositiop., the Owner Defendants question the plaintiffs' 
I 
; 

showing, but has faiied to s¢t forth any facts or .evicience beyortd what has been 

I 
shown by the plaintiff 

H 

---------------·······--···········- -----------
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In addition; the plaintiffs satisfied the irreparable harm requirement. In light 

i . . . . 

of Owner Defendants' ongoipg efforts with their construction work, there exists a 
i 
! 

' 
danger that the premises wmllld be irreparably altered during the pehdency of this 

! 
i 

action if an injunction is n9t granted, thereby irreparably harming the plaintiffs 
! 

' 
(Congregation Erech Shat Bpis Yosef,c Inc. v Werzberger, 189 AD3d 1165, 1167 

! 
[2d Dep't 2020] ["(t)he purpo~e of a prelirninary injunction is to maintain the status 

. ! 

' i 
quo and prevent the dissipation of property that could render a judgment 

ineffectual"]). 

Furthenilore, a balancing of the equities tip in plaintiffs' favor. The Court 

finds plaintiffs' risk of prop~rty a.Iterations and the concerns for their safety far 

outweighs Owner Defendants' additional construction carrying and delay costs, 

which are compensable by money damages, as ''[i]rreparable injury, for purposes 

of equity, has been held t<j> mean any injury for which money damages are 

insufficient Conversely, "[e]conomic loss, which is compensable by money 

damages; does not constitute irreparable harm" (Di Fabio v Omnipoint 

Communications, Inc., 66 AD3d 635, 636-637 [2d Dep't 2009]), 

Accordingly, it is here~y 

ORDERED that plaibtiffs' Order to Show Cause. (Motion Seq. 01) is 
I 

granted in its entirety; 

12 

·······-·"··········--··• ........................... ---····-···· ........................ -.... -................. ··•~-.;.------------
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ORDERED that plai tiffs are to provide to the Court, on notice to the 

defendants, within ten (10) d ys of the date of this Decision and Order, a proposal 

for the amount of the unde1 aking required pursuant to CPLR § 6312 (b) and a 

detailed explanation of t e basis for the amount proposed, noting that 

an undertaking should be rronally related to the amount of the defendants' 

potential damages if the preliminary injunction later proves to be unwarranted (15 9 

Smith, LLC v Boreum Hill Pop. Holdings, LLC, 191 AD3d 741, [2d Dep't 2021]; 

Lelakakis v Kamamis, 303 AID2d 380 [2d Dept 2003]); 

ORDERED that defe ~ants, upon receipt of said notice, shall have five (5) 

days to respond to plaintiff's proposal with respect to the undertaking. 

This constitutes the De I ision and Order of the Court. 

ENTER 

J. S. C. 

Hoo. VVavny Toussaint ~ 
J.S.C. ~ 

13 
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