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I NDEX NO. 525732/2022

NYSCEF DOC. NO. 36

PRESENT:
HON. CAROLYN E. WADE, JSC

RECEI VED NYSCEF: 07/03/2024

AtanIAS Trial Term, Part 84 of the Supreme
Court of the State of New York, County of
Kings, at the Courthouse, located at 360
Adams Street, Brooklyn, NY on the 2.8#
day of Tie, 2024.

Ziyahni 'P..ef__kins, oon behalf of herself, Zlyahm Perkins, on

Behalf of 4ll others sithilarly situated,

ORDER
Plaintiffs,
Index #: 525732/2022
- against -
_ MS #1
Butter Beans, Inc.,
Defendant.

Recitation, as requi_red-béx CPLR § 2219(2) of the papers considered in Defendant BUTTER |

BEANS, INC’s Motion to Dismiss (MS#1)
i

Papers

Notice of Motion and afﬁ'dav-iﬁslafﬁrmations annexed

Answerihg Afﬁdavits/Afﬁrm'aftions.
Reply Affidavit/Affirmation

NYSCEF Doc Nos.
2227

29

31

Upon the foregoing citeid papers, and after oral argument, Defendant BUTTER BEANS,

INC, (“Defendant”) moves for ‘an Order, dismissing 4ll causes of dction in the Complaint with

prejudice and, Without leave to rieplead for failure to state a claim.

The underlying _action.\ivas commenced by Plaintiff ZIYAHNI PERKINS' (“Plaintiff”)

against Defendarit for the- w_ror:_lgfu_l deprivation of her uniform maintenance pay. Defendant

operates a food and drink _b'asiine_ss in the '.hospitﬁlity industry. Plaintiff was employed by

Defendant from August 2018 Iintll March 2020. Her duties included transporting and serving

food, as well as cleaning the cafe‘f:ter_i‘_ét Kitctien at the PAVE Academy: Charter School on-weekdays.

!
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Occasionally, Plaintiff performed the same duties for Defendant on the weekends at the New York
Hall of Science, a science museurn. At every shift, Plaintiff was required to wear Deferidant’s

uniforins, ‘which consisted o_f"-eji shitt and an apron with her employer’s printed logo. Plaintiff

-alleges that the timie and cost of lavndering her mandatory uniform, resulted in her being paid

below minimum wage during the week her laundering cost was incurred.
As apreliminary matter,ithe recent decision by the Appellate Division, Second Department

in Grant v. Global dircraf Dispatch, Inc., 2024 NY App Div LEXIS 180, 2024 N'Y Slip Op 00183

[2d Dept, J anuary 17, 2024] detsgrmi-ned definitively that neither an express nor an implied private.

right of action exists for emplayees to-sue under NYLL § 191 and § 198 for frequency of pay

violations. Consequently, Plaintiff has consented to the withdrawal of her second cause of action

for frequency of pay violations in her Memorandum of Law in Opposition to Deferidant’s Motion

!

to Dismiss (NYSCEF Doe. No. 29)

In. support of its motion, Defendant argues that the basis for Plaintiff’s uniform

maintenance pay claim is Part 1’§46 of Title 12 of the New York Codes, Rules and Regulations; the-

Hospitality Industry Wage Ordéar (“Hospitality Order”). Under the Hospitality Order, employers

who do not maintain or cIeané their employees’ uniforms are required to pay them uniform

maintenance pay in addition toé their wages (see_‘N.Y’. Comp. Codes R. & Regs. Tit. 12, § 146-

1.7(2). [*-‘NYCRR”]_). I—Iowever;‘;he Hospitality Order contains a “wash and wear” exception, by

which emiployers arenot requii'ei'd to provide maintenance pay for uniforms that “are made of ‘wash

and wear’ materials, may be rc;uﬁnely washed and: dried with other personal garments, do not

require i'roning,_.dty cleaning; .dfa’ily washing, commercial laundering, or other special treatment,

and are furnished to the emplofee.'in sufficient number™ (12 NYCRR § 146-1.7(b)). Defendant
asserts that pursuant to the “w_a_sfh and wear” excéption, it is not required to give Plaintiff uniform

maintenance pay.
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In opposition, 'Plairitiff:_agrg_ues that the Defendant mistakenly cites the Hospitality Order as
the basis for her uniform maintenance pay claim.. Plaintiff asserts that the Hospitality Order is not
the go.vemin_g__ statute bec'ause.ifi excludes schools from its coverage. Specifically, since Plaintiff

“worked in the cafeteria at PAVE Academy Charter School, the “wash and wear™ exception would

not apply to her uﬂifor:n._maintei;lance pay claim. Instead, Plaintiff asserts that the Minimum Wage
Order for Miscellaneous Indust:;fies and Occupations (“Minimum Wage Order™), Part 142 of Title
12 of the New York Code, Rulds:and Regulations, applies to this matter.

The Minimum Wage Order 'appl'i_'es to all employees, except employees covered by another

minimum wage order orby a. nqﬁproﬁﬁnal(i'ngz'ins_ﬁmt_ipn' exempt from coverage (see N.Y. Comp:.
Codes R. & Regs. Tit. 12, § 142—11 [“NYCR "’;]).‘. The Minimum Wage Order states that “a
required uniform [is] c_;lo’t’hin_g% worn by an employee, at the request of an employer, while
performing job-related duties. c:r to comply with any State, city er local, rule or regulation™ (12
NYCRR. §:142-3.5[c]). 'Notabl;r, the Order provides:

No allowance for supply, maintenance or laundering of required uniforms shall
be permitted as pait of the minimum wage [.. ] Where an employer fails to
laurider or maintain required. uniforms for any employes, he shall pay such
employes in addition to the minimum wage prescribed herein at the weekly
tate set forth below, based on the number of hours worked.

(Id. at § 1423, S[ed). '

Whereas, section l4_6-3§1(d)__{1) of the Hospitality Order indicates that the “wash and wear
exception” does not apply to ;“cstablishments ‘where . the service of food or beverage or the
provision of lodging is not avaiilable- to the public or to members or guests of members, but is
incidental to instruction [eméhasis added], medical care, religious observance, or the ca;re of
persons with disabilities or 'thosfe who are impoverished or other public charges” (12 NYCRR §
146-3.1[d][1]). Here, Plaintiffg worked in the cafeteria at PAVE Academy Charter School, an
‘instructional establishment, .Fur_%hermore, “the exclusions set forth [above] shall not be deemed to

i
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exempt such establishments from coverage under another minimum wage order which covers
them” (Jd. at 3.1[d]).

In the instant action, Defendant contends that Plaintiff’s uniform, which comprised of three
t-shirts and an apron, with the Butter Beans logo, satisfies the elements of the Hospitality Order’s
“wash and wear” exception. Specifically, Defendant maintains that Plaintiff’s uniform was made
of “wash and wear” materials, and did not require any‘special cleaning procedures, such as ironing
or dry cleaning. However, as noted above, the Hospitality Order excludes schools from its
coverage, such as the PAVE Academy Charter School, where Plaintiff works on the weekdays.
Thus, this Court finds that the “wash and wear” exception does not apply to Plaintiff’s claim.

Conversely, Plaintiff’s uniform maintenance pay claim falls within the ambit of the
Minimum Wage Order for miscella}leous industries and occupations. Under the Minimum Wage
Order, employers who require employees to wear uniforms are required to pay employees an
allowance for the maintaining or laundering their required uniforms, in addition to the employees’
minimum wages. Plaintiff was required to wear a t-shirt and an apron bearing Defendant Butter
Bean’s logo during her weekly shifts. Thus, the Minimum Wage Order applies to Plaintiff’s
uniform maintenance pay claim.

Accordingly, based upon the above, Defendant’s Motion to Dismiss Plaintiff’s first cause

of action for uniform maintenance pay is denied.

This constitutes the Decision and Order of the Court.

Hon. Carolyn E. Wade
Y preme Court Justi¢e

HON. CARSLYN-E. WADE, J.S.C.
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