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{ Atan IAS Term, City Part 22 of the Supreme

Court of the State of New York, held in and

for the Couinty of Kings, at the Courthouse

thereof at 360 Adams St., Brooklyn, New
York on the 27" day of June 2024.

PRESENT:

HON. GINA ABADI,

1S.C. ¢

LLANCE GREER and SHIRLEY, GREER,

Tndex No.: 507317/2021
Plaintiffs, - Motion Seiq::3 &4
-again‘s:t- DECISION/ORDER

NEW YORK- PRESBYTERIAN

BROOKLYN METHODIST H@SPITAL and

CITY OF NEW YORK 1
Defendants.

Recitation, as tequired by CPLR '§ 2219(a), of the papers cohsideted in the review of this motion:

Papers NYSCEF Numbered
Notice of Motlon/CIOb*-. Motlon:’Older to Shew: Cause and

Affidavits {Affirmations) Annex_ed ..... TP PR e in e s 38-51, 53-72
Opposing Affidavits (Af‘ﬁrmations%). e e e e N 75-78

Reply Affidavits (Athrmatmns)....f......._...__._. e SRR 81, 82

Other.. ooy s DT e

Upon the foregoing papzérs and after oral argument, defendant the City of New York
(the City) moves; motion s"e'qfuence 3, for an order: 1) pursuant to CPLR § 3211(a)(7)
dismissing the complaint of pélainti'ffs Lance Greer and Shirley Greer (plaintitfs or Mr.
Greer/Mrs. Greer) -aﬁd any and all cross-claims against the City ot; in the alternative; 2)
pursuant to CPLR 3212 gran‘t‘i%ng the City summary judgment and dismissing any and all

claims and _cross-cl-ziims_again'sjt it. Defendant New York—Pre_sbyte_r’ian Brooklyn Methodist
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Hospital (Methodist Hospital) moves, motion sequence 4. for and order, pursuant to CPLR
§ 3212, granting summary judgiment dismissing plaintiffs’ claims.

Background and Procedural History

On June 28, 2020, at _.-ap_grox;imate.ly 5:34p.m.,, an ambulance responded to a call for
an unresponsive female, plai-nti!ffs’* 23-year-old daughter, Nia Greer (Nia), in an apartment
located in Brooklyti. Nia was taken to Methodist Hosp ital in cardiac arrest and passed away

at 6:46 p.m. Methodist Hospital contacted plaintiffs and informed them of Nia®s death.

Plaintiff arrived at the h'_oépita'l; where they got to see their daughters’ body and met with
the hospital chaplain on duty, %Rab_bi Spritz. Both plaintiffs testified that they informed
Rabbi Spritz that they did not want an -autopsy performed on Nia’s body. Mr. Greer
testified that he called Methodi%t Hospital the next morning around 8 or9 a.m. to determine
the whereabouts of Nia’s body He was eventually directed to contact the Office of the
Chief Medical 'Examiner.-(_OCNEIE});

Thie record indicates that in repoiting Nia’s death to the OCME, Methodist Hospital
filled out and submitted an 'CME- Clinical Summary Worksheet, which contained a
prompt asking the author ‘-‘Obj_eicti_on to Autopsy?” Dr. Sahrish Ekram marked the response
box indicating that there was no objection to autopsy. See NYSCEF Doc, No. 49,.at 21~
22. Dr. Ekram also-marked "‘yzes"‘"in response to a form question asking, *Is this death the
result of a -recent or old m]ur} aceident, "siuic-id"e'_,_ homicide, assault, or therapeutic.
complication?”. Id. |

Mr. Greer testitied that %_e_.spc}k_e to someone from OCME at approximately 10:30-

11:00 a.m. on June 29, 2020, and was informed that OCME had performed an autopsy on

2 .
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his daughter. :It'_is-'un'disputed tfl_"d"t the OCME case tile did not indicate that the family had.
relayed any objection to an autdpsy being performed by OCME.

1

Plaintiffs subsequentlyjcommenced. this action with the filing of a summons and

verified complaint on March 26,2021," On April 22, 2021, Methodist Hospital filed an
answer. On May 11, 2021, the City filed an answer with cross-claims. Discovery,
including plaintiffs’ depositions and the depositions of witnesses produced on behalf of

each defendant were completed. Plaintiffs filed note of issue and certiticate of readiness

on October 23, 2023, and the following timely motion ensued.

3

The City’s Motion
i
The City moves t__o-'di's_mis“s the complaint.and.any cross-claims pursuant to CPLR §
3211 (a) (7), or; alternatively pé.lrsuant-:to CPLR § 3212 for summary judgment dismissing
any and all claims and gross-cl?ai‘ms against the City. In their complaint, plaintiffs allege
that the City violated their i 'ght%ofscpulch‘er‘ by negligently and/ot 'ihtenti'onall__y performing
an antopsy on decedent’s remaifns..despite the plaintiffs’ objection to an autepsy.. The City
argues that plaintiffs” comp_l-a‘iélt should be dismissed as they failed to plead and cannot
prove that the City -owed them a special duty. Next, the City contends that it is-entitled to
summaty judgment on its 'd_e'feénsei of governmental function 'iinlnun-ity. Finally, the City

argues ihat plaintiffs’ al[_egaticfns..- of intentional and negligent conduct on the part of the

City must be dismissed as the'y% are not supported by evidence-in the record.

i

* plaintiffs previously filed an amended notice of claim as against the City defendant on October 19,
2020.

[* 3] [ mrmin e PP —— . 3 of 15
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On a motion to dismiss 11'01‘_ failure to state-a cause of action under CPLR § 3211 (a)
(7), “the pleading is ta be afforded a liberal construction.” Marinelli v-New York Methodist

Hosp., 205 AD3d 710, 711 (2d Dept 2022), quoting Leon v Martinez, 84 NY2d 83, 87

(1994) citing CPLR § 3026. The court must “‘accept the facts as alleged in [a] complaint

as true, accord plaintiffs -the--bejneﬁt of every possible favorable inference, and determine
only whether the facts as al-l.e_gecﬁl-_ fit-within any cognizable legal theory.”".KéfaZaw Pappas,
226 AD3d 757 (2d Dept 1202%)3 quoting Leow, 84 NY2d at 87-88; see Connaughton v
Chipotle Mexican Grill, Inc., 29 NY3d 137, 141 (2017).. It is appropriate to dismiss a
complaint “*if the plaintiff fail% to assert facts in support of an element of the claim, or if
i

the factual allegations and ri-l‘ifbrenc.es' to be drawn from them do not allow for an
enforceable right of _r_ecovery.é’ Frankilin D. Nastasi Trust v Bloomberg, L.P., 224 AD3d
804, 808 (2d Dept 2024), quotmg Conndaughton, 29 NY3d at 142; see Nassau Operating
Co., LLC v DeSimone, 206 ADE‘3‘-d-920_,:925x (2d Dept 2022).

“Summary judgment is a drastic. remedy that deprives a litigant of his or her day in
court, and it ‘should only be 'Cliilp_IOYeﬁd when there is no doubt as to the absenice of triable
issues of material tact.”” Koh'.}f»_qs v Kirchoff, 14 AD3d 493, 493 (2d Dept 2003), citing.
Andre v Pomeroy, 35 N-Y2cl.36%1 . 364 (1974); see Sucre v Consolidated Edison Co. of N.Y.,
Inc., 184 AD3d 712,714 (24 Dept 2020). “The proponent of a summary judgment motion.
Tmust make a prima facie showing of entitlement o judgment as a matter of law, t’endering-
sufficient evidence to 'dem'on%trate absence of any material issues of fact.” Sanchez v

Ageless Chimney Inc., 219 13_(1_ 767, 768 (2d Dept 2023), quoting Alvarez v Prospect

[*4] 4 of 15
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Hospital, 6§ NY2d 320, 324 (1 2%86)_;. Winegrad v New York Univ. Med. Ctr., 64 NY2d 851,
853 (1985).

Once a moving party hag made a prima facie showing of its entitlement to summary
judgment, the burden shifts t¢ the opposing party to produce admissible eviderice to
establish the existetice of matejial issues of fact which require a trial for resolution. See
Gesuale v Campanelli &--ASSOC_:S.:- 126 AD3d 936, 937 (2d Dept 2015); Garnham & Han
Real Estate Brokers v Oppe}?he_i_'m_er, 148 AD2d 493, 494 (2d Dept 1989). Failure to make

such a showing requires denial of the motion, regardless of the sufficiency of the opposing

3

papers. See Winegrad, 64 NY2d at 853; Wittenberg v Long Is. Power Auth., 225 AD3d

730 (2d Dept 2024); Skrok v Gw;and Loft Corp., 218 AD3d 702 (2d Dept 2023).

The City argues that piféintitfs-have failed to plead that a special duty of care wasg’
owed to them. In this regard, thc City asserts that no general tort duty is owed by the City
to an individual person in the 'p'érf_ormance of its governmental functions. Specitically, the
City maintains that the dec'is‘iongto perform autopsies is a public governmental function and
that plaintiffs fail to plead, let édone deinonstrate, that the City owed them a special duty
that differs from that owed to: the public at large. The City contends that plaintiffs have
failed to allege facts -dem(-}_n"stréltfn_g that: they engaged in direct contact with the OCME,
that led to. an 'a.t'ﬁrlnative._promis;ic_ to take other action on their behalf; that-any governmental
actor had knowledge that i:nac_tfion. under these circumstances would. lead to harm; or that

‘plaintiffs reasonably and o_hiecréively relied on such a promise to their detriment..

%]
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In opposition, plaintifts argue that their action against defendants is rooted in Public
Health Law § 4210-c (1) & (2).% In this regard, they assert that OCME’s performance of
the autopsy was not the basis TSTor their negligence claim, rather it was OCME’s failure to
perform its duty to c_onfer“with; the plaintiffs to determine if there were any-obj ections. to

the autopsy prior to perib'r'mi_rf:g same. As plaintiffs objected to the performance of the

autopsy, they contend that OCME was required by Public Health Law § 4210-c (5),* to

i

institute a special proceeding to seek the court’s intervention to perform the autopsy

notwithstanding the plaintiffs’; objection. Plaintiffs maintain that informing plaintiffs of
the death, noting their objection to an autopsy and instituting a special proceeding to

override such objection dre ministerial functions that create a special duty on the City’s

part. Plaintiffs point out that tljle-y specifically cite to Public Health Law § 4210-c in their

complaint and thus contend 'th_é_t the City’s failure to oblain plaintiffs’ consent as required

was properly plead and thus. th?é‘r'e is no basis for dismissal of their complaint.

i

2 Public Health Law §4210-c (1) statcb in the-ibsence of a compelling public necessity, no dissection or

autopsy shall be performed over the objection of a surviving relative or friend of the deceased that such
progedure is contrary to the I'E[I!,[OUB belief of the decedent, or, if there is otlierwise reason to believe that
a dissection or autopsy is contrary to the decedents religious beliefs.

Section 4210-c (2) states that for the purposes of this section, compelling pubtic necessity shall mean: (i)
thatthe dissection:or atitopsy is essegtlal ta the conduct of a criminal investigation of a homicide, as defined
in section 125.00 of the penal law; (ii) that discovery-of the cause of death is necessary to. meetan immediate.
.and substantial threat to the public health-and that a dissection’or autopsy is essential to ascertain the cause’
of death, or; (iii) that the need for a diSS&Lthﬂ orautopsy is established in accordance with subdivision five:
.of this sectioi !

3§ 4210-¢ (5) states: Whenever any coronet or medical examiner shall deem it necessary to perform an
autopsy over the objection of a su_rvwlm__, relative or friend that such autopsy is contrary to the religious
beliefs of the deceased, or wherethere is otherwise reason to believe that a dissectiori or-autopsy is: contrary
‘to thé decédents. religious beliefs circumstances: not provided for in subparagraphs (i) and (ii) of
paragraph (a) of subdivision two of this. section, he may institute a special proceeding, without fee, in the
supreme court or cournty eourt for an ordeér authorizing such astapsy. Such proceeding shall be instituted as
soon as practicable, brought on by an order to show cause oii notice to-the next of kin or friend, or if none
is khown te the petitioner, then to quch party as the court may direct, returnable:at the. earliest possrble time,

i

i
i

i

i
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Plaintiffs further contend that government immunity is indpplicable here as
OCME’s actions were not discretionary. Thus, plaintiffs maintain that absent a

"compell'ing_-_ public necessity,”} OCME was required to contact plaintitfs and ascertain if

there were any -objections to] an autopsy and, if so. to institute. the proper judicial

proceedings prior to performin g an autopsy over plaintiffs” objections. Plaintitfs argue that
the City has failed to make 21 prima facie showing of the lack of a special duty or
governmental_fimmur;ity to warfrant summary judgment dismissing their claims.

In reply, the City notes that plaintiffs do not dispute that.an objection to autopsy was

never relayed to OCME by 'Meitho_di'st Hospital. The City-asserts that plaintiffs are trying
| _

to manufacture a n_on—cx’isten_'t.Iéﬁn'inis__t'_ejrial duty owed by the City to confiim with plaintiffs

as to any objection to autopsyj and that this duty negates OCME’s discretionary duty to

i

determine when an autopsy is 1flecess_ary_. The City reiterates its argument that OCME has

no ministerial duty t6 obtain _E‘e_on_s___ent‘ before performing the governmental tunction of

conducting an autopsy. M'or_eoéfer', the City argues that Public Health Law § 4210-c is only
applicable when the medical e;?caminer has been made aware of an objection to autopsy.
Here, it is undisputed that-OCIéiE was not informed of any objection to the performance of
an autopsy on plaintiffs’ daugﬁiter. In support of this argument the City points to Rigova
v City of New York (132 AD{ 3d 220 [1st Dept 2015]), wherein the court rejected. the

argument that a cause of dction lies for failure to obtain consent where, as here, no objection

to autopsy had been conveyed it(')--'the OCME.

“The common-law ri_ghtf of sepulcher affords the deceased’s next of kin an absolute

i
i

right to the immediate possessiéon of a decedent’s body for preservation and burial . . .and

H

1

[*7] s IS T
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damages may be awarded against any person who unlawfully interferes with that right or
improperly deals with the decelent’s body.” Marinelli v New York Methodist Hosp., 205

AD3d 710, 711-712 (2d Dept 2022), quoting Shipley v City of New York, 25 NY3d 645,

653 (2015) (internal quOtati‘o‘n m arks omitted); see Guinick v Hebrew Free Burial Socy. for

the Poor of the City of Br ookh i, 198 AD3d 880, 882 (2d Dept 2021); Turner v Owens

Funeral Home, Inc.. 189 AD3d 911, 912 (2d Dept 2020); Cansevv City of New York; 185

AD3d 894, 895 (2d Dept 2020); Green v lacovangelo, 184 AD3d 1198, 1200 (4" Dept

2020). “Interference can .a'risf;: 'e‘ithe-r"by unauthorized autopsy, or by disposing of the

remains inadvertently, or . . . by failure to notify next of kin of the death”> Melfi v Mount
i

Sinai Hosp., 64 AD3d 26,39 '(31 s Dept 2009) (citations omitted); see Gutnick, 198 AD3d

at 882; Cansev, 185 AD3d at. 895 - Fox v.-Mark, 181 AD3d 560, 564 (2d Dept 2020). “Tao
establish a-cause of’ act_ion_t‘o’rginte_rfe’r'ence with the tight of sepulcher, [a] plaintiff must
cstablish that: (1) plaintiff 1bthe decedent’s next of kin; (2) plaintiff had a right to
possession of the remains; (3) defendant interfered veith plaintiff’s. right to immediate
possession oi"the-deceden't.’fs. bédy" (4) the interference was unauthorized; (5) plaintiff was
aware of the interference;. and (6) the interference caused plaintilf mental anguish.”
Guitnick, 198 AD3d at 882, quotmg Turner v Owens Funeral Home, Inc., 189 AD3d at 912~
913; Green, 184 AD3d at 120(}::.

The ¢ourt finds that the Clty is entitled to' summary judgment dismissing plaintitfs’
clairi -alleging that the City gviolated their right of sepulcher by negligently and/or
intentionally performing an aétopsy on their deceased daughter despite their abjection.

Here, based on the -dO'c'ulnentatEit311- transmitted to OCME from Methodist Hospital, and the-
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testimony {rom the OCME withesses, it is undisputed that OCME was never informed that
plaintiffs had any objection to an autopsy. In addition, there was no unauthorized
interference with plaintiffs’ tight to immediate possession of their daughter's body.
Moreover, OCME is authdrize_d to perform an autopsy where, as here, a person “in apparent

health™ dies s_uddenly (see NY: City Charter § 557 [f]), and the medical examiner had no

indication that plaintiffs” family had raised an objection to the performance of an autopsy.

See Rugova, 132 AD3d at 226-227; see also Shipley, 25 NY3d at 653 (holding that a
medical examiner’s-decision to conduct an autopsy constitutes a discretionary act “meaning

that his conduct involved the]exercise of reasoned judgment that may not result in the

[City's] liability even [if] the conduct [was] negligent™) (internal citations and quotations

omitted).

i

The court finds: no mc_tj?i_t to plaintiffs® assertion that OCME tad a special duty to

confer with the- plaintiffs t_oésdeter'niir‘ie if there were any objections to the autopsy.

“Government: action, if diseretionary, may not be a basis for liability, while ministerial

actions may be, but only if ’t'he?y Violate a special duty owed to the plaintiff, apart from any
duty to the public-in gen‘era'l."? MeClean v City of New York, 12 NY3d 194, 203 (2009).
To establish & volustarily -'assiu_m'ed special duty, a plaintiff must demonstrate: “*(1) an

assumption by the munfic'ipal'i’éy, through promises or actions, of an affirmative duty to act

on behalf of the-party whowas injured; (2) knowledge on the part of the municipality's.

i

apents that inaction could _lzejad to harms (3) some form of direct contact’ between the

municipality's agents and the ginjurcd party; and (4) that party's. justifiable reliance on the
municipality's affirmative Unicicrta'kin-g.?” Howell v City of New York, 39 NY3d 1006,

H

1
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1008-1009 (2022). quoting Feryeira v City of Binghamton, 38 NY3d 298, 312-313 (2022)
(citations omitted).

Here, the City did not ¢we a special duty to plaintifts -and the court declines to

impose one. There was no _c'ogglt_ac't' between plaintiffs and OCME in which an .action or.
promise to act at plaintifts’ befhest occurred which they detrimentally relied upon. Id.
OCME was not required to Obtiainrplaint:iffs? consent to.perform the autopsy inasniuch as.
there was no Indication that aniéy objection to an autopsy had been raised, nor di'd OCME
have any reason to believe thdt an autopsy would Be.-objecti'onable on religious grounds.
See Rugova, 132 AD3d at '2-'26-322'?; Juseinoski v N.¥. Hosp. Med. Cir. of Queens, 18 AD3d
713, 714-715 (2d Dept 2005); ;é?dnks_v United Hosp., 275 AD2d 623, 624 (1% Dept 2000);
Harris-Cunningham v Medzcal Exani'r, 261 AD2d 283, 285 (13 Dept 1999) (noting that
while Public Health Law § 42 14 imposes an affirmative duty on hospitals to seek consent
before performing autopsies, t}iiere is no similar affirmative duty on the part of the City’s
Medical Exdminer to obtain such consent). Moreover, all of the witnesses deposed on
behalf of the OCME testified that the avitopsy would have been performed, even if OCME
had been aware of plaintifts’ Oli:)jec'tions_, in order to rule out foul play, as decedent was an
otherwise healthy 23 year old who died unexpectedly. See NYSCEF Doc No. 51, Dr.
Pasquale-Styles EBT at 4_0-'425 NYSCEF Dac Ne. 50, Dr. Mahabir’s EBT at 29-33; and
NYSCEF Doc No. 67, Dr. 'C:o_li_e'm'an’s EBT at 24-25. Finally, OCME was not subject to
the fequirement under Public 'iHea'Ith Law § 4210<c¢ (3). to seek judicial intervention to
overcome plaintiffs’ objzectionéto the performance of an autopsy as it was not even aware

that such objection existed. See Harris-Curmingham, 261 AD2d at 285-286. Plaintiffs fail

10
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to raise a triable-issue of fact injopposition to the .C.‘it_y’rs demonstration of its entitlement to

summary judgment dismissing plaintiffs” complaint in its entirety as asserted against the

City. See Juseinoski v New "Y-o,f-k_.Hosp. Med. Ctr. of Queens, 45 AD3d 643, 644 (2d Dept

2007); Harris-Cunningham, 261 AD2d at 285-286. Accordingly, the City’s motion is

granted and plaintiffs’ claims qs asserted against the City are dismissed.

l\ffl’eﬂmdist Hospital’s Motion

Methodist Hospital mmffes for summary judgment dismissing plaintiffs’ claims as
asserted against it arguing th"at_%it‘ did not depart from accepted standards of care by failing
to notify OCME of the p’lai_nt'ifffs’ objection to autopsy. Methodist Hospital asserts that
plaintiffs’ ‘own self-serving te%sti_’mony to the contrary does not refute the fact that the
relevant hospital and OCME rfecords aftirmatively reflect that plaintiffs had no objection
to an autopsy. In addition, M_Ejthodist'HOSpital maintains that whether or not plaintiffs had
obijected to an autopsy while at Methodist Hospital is-moot, as the facts and the applicable
law all retlect that OCME w‘céuld; have exercised its authority to perform the decedent’s
autopsy over objection. Thus they contend that there is no causal connection between
Methodist Hospital's alleged féil’urcfto convey plaintiffs™ objection to an-autopsy to OCME
and the fact that an autopsy was performed.. In support of this argument, Methodist
Hospital points to the deposi’éion_ testimony of the three OCME doctors, each of whom
testified that since. it was -'p'osésib_le that foul play was involved as the decedent was an
otherwise healthy young wmﬁfan, an autopsy would have been performed even over the
objection of"a family 'memberé See NYSCEF Doc No. 51, Dr. Pasquale-Styles EBT at 40-

42; NYSCEF Doc No. 50, Dr, Mahabir’s EBT at 29-33; and NYSCEF Doc No. 67, Dr.

i1
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i

Coleman’s EBT at 24-25. M_e__tém_(_iist Hospital also asserts that an OCME investigator, Mr.
Esquival, spoke with plziinti’ffis prior to the autepsy and that they understood that the
decision to perform an a_utopsyi was at OCME’s discretion.

In 'o_ppc:»s_ition,.-plaint'iffséargue that Methodist Hospital failed to establish its burden
for summary judgment. First, fthey assert that Methodist Hospital incorrectly relies on the
medical malpractice standard and fails to even address their claim that Public Health Law
§ 4210=c was violated. Motfeover; plaintiffs contend that Methodist Hospital has not
established éntitlement to suménary judgment under a medical malpractice standard as they
failed to submit an expert at‘ﬁ_iﬁlavit establishing a lack of departure from the standard of

| :
care. Plaintiffs note _t_hat:they; both testified that they had explicitly told Rabbi Spitz, a
Methodist Hospital empone_e,% that they did not warnt an autopsy performed for religious
purposes and because their-d‘aéghter would not have wanted an autepsy performed. They
point out that Rabbi S_pifz_ was precluded from testifying due to his failure to appear for
deposition. Plaintiffs argue that they informed Rabbi Spitz of their objection to autopsy,
and that their objection was not noted in the records that were transinitted to OCME, Thus,
plaintitts maintain that this esgtabl_is'hes Methodist Hospital's negligence in failing to note
their explicit objection to the ;erfonna'nce of an.autopsy. Plaintiffs turther argue that the
submission of the -M‘etr_opo‘litzan Hospital record, which indicates that plaintifts did not
object to. the performarnice ot an autopsy. do€s not establish prima facie entitlement to
summary judgment dismissin%g- plaintitfs’ claims. Specifically, they note that there is no
evidence in the record that pléintiffs ever spoke with Dr. Sahrish Ekram, who is listed as
the person who completed -theédocmnents sent over by Methodist Hospital to OCME related

H

1
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to decedent, which stated that there was no objection to the autopsy. Moreover, plaintiffs
argue that Methodist HoSp:i'ta'l has not established that plaintiffs failed tonotify Methodist
Hospital of their objection to.an autopsy. In addition, plaintiffs contend that Methodist
Hospital misrepresents the OCME Investigative report as it does not state whether or not

an objection was received prigr to the performarnce of the autopsy but merely-states that

Mr. Esquivel “explained the OCME policy and procedure and they are aware that the

decision to autopsy the .dec.e.d;enl." is- at the discretion of the. assigned pathologist.,” See

H

NYSCEF Doc No. 77. 4

Inreply, Methodist I‘-“Iosfpit'al asserts that the records indicate there was no ebjection
to the autopsy conveyed by pléa-i_n'_tiffs to Methodist Hospital as evidenced by the hospital
records. Next, Methodist .Ho_'s]?)*i'tal reiterates its contention that plaintiffs were aware that
the decision to autopsy was: wi?c-hi’n the discretion of OCME.

Methodist. Hospital’s nfmti‘on'is denied as it has failed to make a prima facie

deémonstration of 'elitifleLH':ent'é to suimmary judgment dismissing plaintiffs’ claims as

1

asserted against Methodist If;{ospital. Specifically, Methodist Hospital has failed to

eliminate all triable issues of fact regarding whether its negligence caused or contributed

to plaintiffs’ claimed injurie_s_:f; Here, both plaintiffs have testitied that they explicitly
informed Methodist Hospital fe'mployee, Rabbi Spitz, that they did not want an autopsy

performed on. their deceased éiaug_h’ter. Methodist Hospital has failed to. produce either

i

Rabbi Spitz or Dr. Elkam for a deposition, or submit an affidavit from either, refuting

plaintiffs’ testimony in this re éard. Thus, plaintiffs’ unrefuted testimony creates:a.question

i
i

of fact regarding Methodist I"I.t)zs_pi'tal'_"-s negligence.and precludes its entitlement to summary

H

1
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i
1

judgment dismissing plaintiffs’ claims. While it is possible, based on the testimony of the
OCME doctors, that an autopsy would have been performed on decedent notwithstanding
plaintiffs’ objection, here it appears that plaintiffs were not_given the opportunity to have
their objections relayed to O’CI\;IE,_.\_vh-ich may have triggered the requirement under Public
Health Taw § 4210-c (5) to 'sei'ek' judicial intervention to override plaintiffs” objection to
the autopsy on religious grounds. The court notes that Methodist Hospital asserts that
plaintiffs were aware that the; decision to perform an autopsy was at the discretion of
QOCME. In this regard, Meth'o.d;ist.Ho‘s pital points to the deposition testimony 0f-thedoﬁor_s

i

and to the OCME Investigation Report, prepared by OCME investigator, Mr. Esquivel, in

‘which he states that he spoke -\jwf_ith plaintiffs and that “they are aware that the decision to

autopsy the decedent is.at the fdiscretion of the assigned pathologist.” See NYSCEF Doc

i

No. 77. However, Mr. Gree_fr’sj testimony indicates that the first tirne hie spoke ‘with
someone at OCME was after thc autopsy had already commerced and wasnearly complete.
See NYSCEF Doc No. at 62-6;3 . Indeed, the OCME Case Notes indicate that a call was
placed from OCME'tQ-_pl'aint’iéfs at 9:25 a.m. on June 29, 2020, but the line just rang-and

‘there was no answering ma'ch_fine-. The next entry in the Case Notes documents a call

received from Mr. Greer at 1054 a.m., attémpting to determine the. status of the case and
decedent’s whereabouts .and_':_irfldic-_ates that he was upset atter finding out that an autopsy

had been pertormed Withou’t.t?he’ family’s permission. See NYSCEF Doc No. 49. Thus,

i

contrary to Methodist I--I’ospit-alj"s- assertion, there is nothing in the record documenting that

plaintiffs were informed, pri‘oré to the performance of the autopsy, that said autopsy would
be pertormed at 'the.discre‘tior;ﬁ of the Medical Examiner and over plaintiffs® objections.
14
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Accordingly, Methodist Hospital's motion is denied as there are triable issues of fact as to
the liability of the hospital based upon the alleged negligence of hospital personnel. See

Juseinoski v N.Y. Hosp. Med. Ctr. of Queens, 18 AD3d 713, 715 (2d Dept 2005).
Conclusion
To the extent not specifically addressed herein, the parties’ remaining contentions
- and arguments were considered and found to be without merit and/or moot.

Accordingly, it is

ORDERED that the City’s motion for an order granting summary judgment
dismissing plaintiffs’ claims as asserted against the City is granted and said claims are
dismissed, and it is further

ORDERED that Methodist Hospital’s motion for an order granting summary
judgment dismissing plaintiffs’ claims as asserted against it is denied, and it is further

ORDERED that the action is severed and continued against the remaining

defendant Methodist Hospital, the action (as severed) is transtferred to the Non-City Part,

and the caption is amended accordingly, and it is further

ORDERED that remaining parties shall still appear for their scheduled pre-trial

conference in the City Trial Readiness Part on July 30, 2024 at 10:00 a.m. e

This constitutes the decision, order, and judgment of the court. = j
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