
Silverthorn v City of New York
2024 NY Slip Op 32273(U)

June 26, 2024
Supreme Court, Kings County

Docket Number: Index No. 507047/2023
Judge: Gina Abadi

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 07/05/2024 04:32 PM INDEX NO. 507047/2023

NYSCEF DOC. NO. 33 RECEIVED NYSCEF: 07/05/2024

1 of 6

PRES ENT: 

i 

HON. GINA ABJ}DI, 
J.S.C. : 

CATHYANN SILVERTHORNf,, 
Plaintiff~ 

-against-

THE CITY OFNE\V YORK, ; 
NE\V YORK CITY FIRE DEPARTMENT, and 
KEVIN BARWICK, i 

Defendants. 

At an IAS Term, City Patt 7 ofthe Supreme 
Court of the State of New York, held in and 
forthe County of Kings, at the Courthouse, at 
360 Adams Street, Brooklyn, New York, on 
the 26th dav of June, 2024, . . . 

IrtdcxNo: 507047/2023 
1vfotion Seq: J 

DECISION, ORDER, 
AND JUDGMENT 

Recitation, <1.s required by CPLR § 2219(a), of the papers considered in the review of this motion: 
. . : . . . 

NY SCEF Numbered 

Notice Qf Motion/Cross Motiort/Orqerfo Sho\V Cause arid 
Affid;:ivits(Affirmati011s) Annexed j .......................... , .. . 
Opposing Affidavits (Affirmations)! .............................. . 
ReplyAffidavits (Affirmations) .. .!. ......... , , ....... , ...... , ... . 32 

Upon a careful revie,v !of the entirety of the foregoing cited papers, the Decision, 
' ' ' Order, and Judgment on this n~otion is a.s follows: 

i 
Defendants City ofNe,v York at1d New York City Fire Department ("FDNY'' and 

: 

collectively With "FDNYt· the ·'City defendants'') 1 move, pre;.ans\Ver, for an order 

dismissing the entirety ofthe tirst Amended Complaint, dated June 261 2023. ("FAC"\ of . ! . 

! 
I . 

1 Accli:rding to the Co.rporatioi1 Cou11sel (in fo,ititote i of its No.ti Ce of Motion), the remaining defendant, 
Kev i 11 B arWic k, has 11 cit. been served process ill this action pursuai1t to CPL R § 306 a11d, . accbrd i ngly' the 
instant motiondbes not encompass j1im: NYSCEF Doc No. 25. · 

I 

··-····-··-·----···· ........ ,., .. ,,,.._ ............................ ···--·-·· .. -------··--·· .. ·········--·-··"----·----------·--·-··-----··---·"····-----------
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l 
I 

.plaintiff· Cathy Ann SilvertHi:1rne (·•pfaii:itift')1 tor failure. ·to state a claim under 
·i 
1 

CPLR § 3211(a) (7) as·. agains~·them. Plaintiff t1pposes to the extent the City defendants 
I -
1 

seek dismissal of her ffrst cauJe of action under the New York State Human Rights Lav.' 
. i . . . 

~ . 

(Executive L~w § 29-0 et seq.)!(""NYSHRL")·and the·Ne\v York City Human Rights"Law 

l 
l ·- - - - . -

(Admh1i~trativi;: Code of City ~fNY § 8-101 .et .. seq.) ('"NYCHRL"); but does- not oppo.se 
l 

dismissal of her seco1td (and t~e other) cause.of action .for defamation per se.2 

I l Background 

Plaintiff is (and, fbr th~ past ten years., has been) art eniergei1cy 1nedical spedalist 
I . . . 

- - l . . 
or technician with the FDNY~ FAC, iiif 4~ 8 . .Plaintiff-is a Black female wl:io has ·.be.en 

! 
assigned (at h~r request) to the fDNY' s. reasonable accommodatibrt unit (the "Uri.it''). FAC, 

~ 

114, 9; Plaihtiff'·s immediate ~upervisot at the Unit is•Captain Banvick,vho is a Caucasian 
l 

maie. FAC, iI1 -S, 9. -Accord~ng to· the FAC,. Barwick is, wa.s., ot has. been "telli11g. the 
i 

[FDNY]~s employees workini in the Unit tha.t [plaintiff] is 'p.n angry Black Woman."; 
I - -

FAC, 1 11. In additio1'1, Barwiqk1 ort one occasion, allegedly"accus[ed] [plaintiff] of being 

~ 
responsible for [the] missing E}-1.S emergency equiprnent" F AC., 12. Plaintiff, as at~sult, 

"folt forced to consider her eli,gibility [tor] retirement." FAC. ii. 14. Plaintiffs attempt tQ 

i 
resolve tht:: matter within the FDNY wa:s unsuccessful because the FDNY ot1ered her to 

. . i . . . . . . .. . 

1 

. . ~ 
work outside the Un:it, which pption was: not acceptable to her. Piaintiff, to date, has not 

! . 

tellred and -remains working i4 the· Unit, FAC, ,i 16. 

2 See Plaii1tiff's Memi.)randum. of Uaw h1- Opposition, dated May 22, Z.024, at 2 ("Plaintiffwithdraws her 

claim .fi1r defamation._. ... "). N_YSCfF Doc No. 30. · 

.,-··-·--·-········ . ···-·--·····-----··············--········· ······---·-··-····•·--···--·--···•--......------------·--·--··· ·······-··-··-·-····---... -----
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In March 2023, plaintitT commenced this action to recover (as relevant herein) 
i . 

"compensatory damages for er{lotional distress (i.e., mental anguish) as a proximate cause 

of the [d]efondants; [alleged] 1iscrimination based.on race and gender.'' PAC, First Cause 

of Action, 11 ;25.:30. In ·1ieu otf an answer, the City defendants served a motion to dismiss 
i 

(the prior motion), which was renied by Decision/Order, dated January 31, 2024, for their 

' ·failure to .appear for the calendpr call on the return date of the prior motion. NYSCEF Doc 

No. 15. The City defendants ndw move to vacate their default irt appearing on the calendar 
I 

call for the prior motion and, ui)on vacatlir of such default, to dismiss this action as against 
I 

them for failure to state a clai~n. On June 18, 2024, the Court reserved decision ori the 

instant· motion. 

Discussion 

As an initial matter, the t:ity defendants' default for failure to appear for the calendar 

call on the prior niotion is vac~ted in the Court"s disC1:etion. "A party seeking to vacate a 

default in appearing on the return date of a motion must demonstrate both a reasonable 

excuse for the default and a p$tentially meritorious motion ot opposition to the motion.'' 

Santiago v City of Neiv Ym-Jr, 206 AD3d 948, 949 (2d Dept 2022), citing CPLR § 

5015(a)(1 ); see Kim vXinChe,1' 189 ADJd 1061, 1062{2d Dept 2020). '·The determination 

' 
of what constitutes a reasonablf excuse lies ,vithin the Supreme Court's discretion, and the 

court has. discretion to ac.cept l~w offic:e failure as a reasonable excuse where that claim is 
i 
! 

supported by a detailed and cr~dible explanation of the. default.at issue:" Kim v %in Clicni 
1 

189 AD3d at 1062. Here, the bity defendants demonstrated a re{tsonable ex1;use for their 
! . 
! 

.3 

----··························"------------ ---··-···--·-··-·····--···-----------
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l 
! 

.default in appearing at.the caleqdar t::all,3 and (for the reasonsstatedbelmv)the prior motion 
l . 

is meritorious. i 
I 

. . . . l . . 

This action must be disIJlissed as against the FDNY be.cause, as a department of the 
! 

~ . .. .. . 

City, .it is not a separate legal" tntity amenable. to being sued. See NY City Charter §. 396; 

l 
. 1.. . . .. . . . . . . . . 

Jyfatte,-.o.f Caipenter v New Yoi~fc..CityHous. A:Z-Uh., 146 AD3d 674 (1st Dept 2017), /v denied 
! . . 

. . . . ,•... .. 1 . . . . 

29 NY3d 911 (2017);. Khela vJ City of NY, 91 AD3d 912, 913 (2d D.eJit 2Ql2.); Bareira v 
l 

City ofN}~ 47 Misc 3d 1028. l03U (Sup Ct. Queens County 2015). 
. I . . . . 

l 
. . I . . . . . . . 

Accepting the facts all~ged in the FAC as true,. and according plaintiff the. benefit 
' . 

of every possible favorable interencc, the FAC-..fµils to.- allege. circurns.tances giving dse·to 
. ! 

an irdeh~nce ofdiscriminatiortjo:n the basis of race and/or gender. See Acalav MinttLevin 
~ 

Cohn Ferris Glov.~ky& Popeo; P. C., 222 ADld 706 (2d Dept 2023); Ayers v Bloomberg, 

. . I . 
L-.P., 203 AOJd "872, 8.74 (2djD¢pt 2.0.2.2);. Cahill v .State. 139 AD3d 779, 7-Rl (2d Dept 

) . . . . 

I 

2016).;. Askin v Depai"(ment ofi_Editc. pf City ofN0 1 io AD3d 62 L, 622 (1st Dept 20 i 3 ). ! .. 
;'[S]tray d.etogatoi')-1 reniatks, ,yithout more [as is the case here], do·not constitute evideric~ 

of discrimination." Wecker vlc;ry of f,1Y, 134 AD3d 474, 475 (1st Dept 2015); see ·also 

Aykac v. C.)ty o.fNY,; 221 AD34 4.94, 495 (1st D~pt 2023-) ( th~ individual defon.dant' ~. "few 

cd1tunertts regarding plaintiff'~ weight and his 'malingering' ; .. constitute· petty slights 
' 

and trivial inconven1ences"); ~dolph v Hill-Kirby, 2 t"7 AD3d 436, 436 (1st Dept 2023) 
. ! 

C'th~ few alleged r¢marktf i.n~de· by defendm1t . . ~ . are in.suffa::iei:1.t to state a clairil for 
i 

harassment.on the basis ofplaintiir1s. disability';); accord Tlwlwell. v City o/NY,2015 WL . . . 

J See CcirporationCotmsel's Openi❖gAffirmation,-,da:ted tvlarch 19., :?:.0.24. NYSCEF o·oc.No. i.6:,.19. 

4 

; 
.......... , ... -····---·-·····...... ......... ., .. , __ , ............. ___ ... ·-•t-~•~ ,--------------~··· .. ···············-···-··-····-·-·--···-·~-------
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i 
! 

4545881, * ro (SDNY July 2sl 2015) (absent evidence that the use of words "angry" or 
' . 

"abrasive'' ,vas racially charge~, or that a racial epithet was used to describe plaintiff. her 
. . 

subjective interpretation of words as constituting a racially discriminatory stereotype was 

insufficient), aff.d73.3 FedApi:jx 561 (2dCfr2018). 4 

i 
. 1 

Further, the vague and ,mbiguous allegations underpinning the FAC-that plaintiff 

' 
,:vas called "an angry Black wo~rtan" (without specifying as to when, where, and how many 

times she was so called5) and tj1at she was once blamed for some missing EMS equipment 

(again, ,vitlumt providing any ~ccompanyi11g detail) - are insufficient to provide the City 

defendants with adequate notitje ot"1i :c._ nor, more fundamentally, are ca,pable of establishing 

a sufficient basis for - her flaims for racial/gender discrimination and hostile work 

environment. See Olwvo v Bufton, 206 AD3d 750, 753 (2d Dept 2022); Polite v Marquis 

1\1arriot Hotel. 195 AD3d 965, 967 (2d Dept 202 l); }vfira v Harder (Evans), 177 AD3d 

426,426-427 (1st Dept 2019); ;Lent v City of NY, 202 l NY Slip Op 31805(U) (Sup Ct, NY 

County 2021), affd 209 AD3 d 494 (l st Dept 2022), Iv dismissed 39 NY3d 1118 (2023). 

·• Compare IYalker v Triborough B1)dge & TwmeIA urh., 220 ADJ ct 554, 555 ( 1st Dept 2023) ("'Detendaiu 
Victor Muallem allegedly subjecteg [plaintift1 to verbal abuse, in the presence of co-workers. clients, 
opposing counsel and arbittators od several occasions, and eve11 struck her duriilg an arbitration hearing 
while she was cross..:exailiinirig a witness. Plaintiff alleges that this behavior stem1ned from discriminatory 
animus, as M ua II em directed it towaj·ds 6ri ly pla inti ffand othe!' 8 lack fe'nia le em p kiyees .''); Kirby v Carlo 'i; 
BakflY 42t1d& 8thLLC, 2UAD3~ 441,442 (1st Dept2023) (''Specifically, plaintiff, a Blackwoman, 
al lcges thafher supervisor, defendaryt John Pernini, irritated that she had telephoned Humai1 Resources for 
advice, allegedly stated to her the night before her termination, 'Why did you call HR? Blacks, .. l should 
have never hired her.'"). i 
~ . ; . . . . 

.~· See Bi.?/ h: v Ze lmanow li.:z, 3 0 5 AQ2d 2 77, 2 7 3 ( I st Dept 200.3) C'the. a I legations concerning the [racial] 
epithets, do not show who did it, \vh ~n mid. how often it occurred, how it affected p 1 ai ntiff' s .a:bi I ity to doh is 
job and whether he ever com plained about if'). 
. . . . I . 
6 See C P LR § JO 13 (': State111 ents in la plea.ding shall be sufficiently particu I ar tQ. give the court .and par:ti es 
i1t1tic:e of the ti"ansacticins,. occurrendes, or series of transactions or occurrences, intended to bia proved and 
the materi.al e le1nents of each cause ;of action or defense:"}. . . . . ! . . . 

5 

······-·········-··········· ..... , ... , .... _ ...... -...... ·······--···"·--··---·······--················· .. --i--------------···············-······-----------
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Accordingly, it is 

ORDERED that the i itial branch of the City defendants ' motion which is for 

dismissal of the first cause of ct ion in the First Amended Complaint for failure to state a 

claim under CPLR § 3211 (a) 7), as against them, is granted; and it is further 

ORDERED that the ret aining branch of the City defendants' motion which is for 

dismissal of the second cause faction in the First Amended Complaint for failure to state 

a claim under CPI R § 3211 (a (7), as against them, is granted without opposition· and it 

is further 

ORDERED that the Fir t Amended Complaint is dismissed in its entirety as against 

the City defendants without co ts or disbursements; and it is further 

ORDERED that the ction is severed and continued against the remaining 

defendant Kevin Barwick, the action (as severed) is transferred to the Non-City Part, and 

the caption is amended accord· gly; and it is further 

ORDERED that the Corporation Counsel is directed to electronically serve a copy 

of this Decision, Order, and .rL gment with notice of entry on plaintiff' s counsel and to 

electronically file an at1idavit If service with the Kings County Clerk. 

The foregoing cons ti tut s the Decision, Order, and Judgment of this Court. 

~._, ,_.., ..... r::'.> 
J~ c.--i 
~---: C..'J 
1- - -,1g 

I --
( ~'7 r 

GINA ABADI rrl--1 
1•-l 

J. S. C. ).> --< 
n 

~;5 
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