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SUPREME CO RT OF THE TATE OF E\i\ YORK 
CO TYO KINGS, PART 3 
------------------------------------- -----------------------------X 

LIMELIGHT ADVA CELL , 

Plaintiff, 
-against-

SO THEAST RAIL I DUST AL E VIRO ME T AL 
SERVICES LLC D/B/A SO HEAST RAIL 
INDUSTRIAL ENVIRO ME TAL SERVICES, SERIES 
LLC D/B/A THE SERIES GR P and ROBERT PA E, 

Defendants. 
------------------------------------- -----------------------------X 

Index o.: 52756 1/2023 
otion Date: 4-8-24 

Mot. Seq. No.: 1, 2 

DECISION/ORDER 
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The fo llowing papers. foch are e-filed with YCEF as items 7-45 , were read oif,these; · · 

motions: 

In this action for breac of a contract for the purchase and sale of future receivables, the 

plaintiff moves for an order, p suant to CPLR §32 12, awarding summary judgment in its favor, 

against the defendants for the elief demanded in the complaint (Motion Seq. # I). The 

defendants cross-move for an o der dismissing the complaint, with prejudice (Motion Seq. # 2). 

The court will first add ss the cross-motion. Defendants ' contention that the Court lacks 

subject matter jurisdiction over this matter pursuant to B.C.L. § 1314 (b) is without merit. As 

plaintiff states in its memo of I win opposition, the plaintiff is a foreign limited liability 

company, not a foreign corpor ion. Therefore, B.C.L . § 1314 (b) does not apply . 

Defendants ' contention that the matter should be dismissed for lack of personal 

jurisdiction and on the grounds of improper ven ue are also without merit. Pursuant to Section 4.6 

of the contract between the pa ies (NYSCEF Doc. No. 15, Exhibit 4), which defendants do not 

dispute having entered the defi ndants con ented to both personal jurisdiction and the venue of 

this Court. The applicab le part f the contract states in pertinent part: 

4.6 Governing aw, Venue and Jurisdiction. This Agreement, and 
any suit, action r proceeding relating thereto, shall be governed 
by and constru din accordance with the laws of the State of New 
York, without r gard to any applicable principles of conflicts of 
law. Any suit, a tion or proceeding arising from or related to the 
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interpretation, p rformance. or breach hereof, shall be.instituted 
exclusively in a ~om1 sitting in Ne\v York (the "Acceptable 
For?ms")_ar at ajcourt in the Merc~anf~ hori1c state.where the. 
bus~ness IS phys1cally located or pnmanly en~aged m.conduet:ng 
bu~mess and/or 1vhe.rc _thc;owner/g:taran~or ot the busmess resides. 
This shall be at [JP!amt1ftls Sole D1scret10n. Merchantagrees that 
the Acceptable IJoruri1s arc convenient to it, and submits to the 
jurisdiction ofthb Acceptable·Forurns arid \Vaives any.and all 
objections to jnr{sdiction or ve11i.1e. . I 

' ' 
. . Defe~dants' claims of :jck ofv.ersonalj.urisdktion and improper venue ate therefore 

without n1ent (see Oak Rock Fr. LLC v. Rodnguec, 148 A.D.3d 1036). 

The contract between th;e partiesjs not a usurious loan agreement. ''The rudimentary 

elemei1t of usu1'y is the existent of a loan oi' forbearance of money, and where there is no loan, 

there can be no usury, howevei' unconscionable the contract may be" (LG Fumii11g, LLC r. 

UnitedS'enior Props. of Olathe: LLC, 181 A-D,3d 664, 665, 122 N.Y.S.3d 309). To determine 

whether a transaction constitutfis a usurious loan: "The court must exa:mine,whether the plaintiff 
i 

is absolutely entitled to repaymfn_L un.der an circumstm1ces. Ui1less a ~rincipal s_um advanced is 

repayable absolutely, the transartlon 1S not a loan, Usually, co mis \Ve1gh three factors when 

determining whether repayment is absolute or contingent:.( I) v,rhether there is a reconciliation 
. . j 

provision 1n the agreement; (2) ~vhether the agreement has a finite term; and (3) \Vhether there is 

any recourse should the merch$t declare bankruptcy" (LG Funding. LLC v. UnitedS'enior 

Props. of Olathe, LLC, 181 A.tj.3d at 665-666,122 N.Y.S.3d 309 [citations and internal 

quotation marks omitted}); Prilicipi,t Cap., LLC 11. 1 Do, inc.; 201 A.D.3d 752, 754; 160 

N.Y.S.3d 325, 326-27): }:Iere, '\/Veighing these three factors, the court concludes thatthe 
I 

detendants did not meet their b~rdenofestablishing that the contract at issue constitutes a 
! . 

usurious loan agreement. First 1nd forcri1ost, the defendants did not demonstrate thatthe plaintiff 

is absolutely entitled to the payi;nent required under the contract in all circumstances. The Court 
! 

has reviewed the. reconciliationlprovisions containGd in. the contrEict and contrary to defendants1 

! 

a1·gumerit; they adequately allo{; foradjudgments in the daily amou11tthe.deferidant merchant is 

required to pay ifrevertue is·rioi.as expected. These provisions are not "illusm;y.'.' The agteen1ent 
. . . i . . 

does n:ot have a: finite term v.·hef the reconci I iati on provisions are cons itjored · and if the 

defendant-merchant were force~ to. declare bankrupt9y, plainiiff \vould have no recourse against 

I 
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either of the defendants. The c rt has. considered defei1dants remaining arguments in support of 
' , 

the motion and find them to be rvithoutmcrit. 

i . . . . 
Turnii1g to plaintiff S mriOil for summary judgment; to prevail on the moiton; plaintiff 

first had to "make a prima facie, showing of entitlement to judgment as a matter oflaw, tendering 
I 

su~fici:~t evi~cnceto derno:~t1· :e~the absence or any ma~erial:s~~es of :ac~''. (Alw:~·e=,,l:: ; . 
I'10.sptct Hosp., 68N.Y.2d .J-0. _,_4, 508 N.Y.S.2d 923, :iOl N.E ... d 57-, c1tmg Hmei:,1ad1, 

New York Univ. Mee/. Cir., 64 .'(.2d 851,853,487 N.Y.S.2d 316,476 N.E.2d 642; see also .. i . . . 

CPLR 3212[b]). If theplaintiff~11ade· such a.showing, in otder to defeat the. motion "the burden 
i 

~hift[sJ_ to.the part[ies] op.posin1 the i1~cition for :sunJmai)' judg1~en~.toprodu~e evid~ntiary ~roof 

m adm1ss1ble form sufficient to1 establish the existence of matenal is.sues of fact whrchreqrnre a 
I 

trial of the action'' (Alvar.e:, 68jN.Y.2d at 3.24, 508 N, Y.S.2d 923. 501 N .E.2d 572), If the 
. . . i . . 

movant f~ils to mak~ such a shj'°ving,the motion :in list be dertiedregardl~ss of the ~ufficiency of 

the oppcismgpapers· (VegtJ, l~IN.Y.3d at 503, 942 N.Y.S.2d 13, 965 N,E.2d 240 [mternal 

quotation marks and alterations1omittedJ). 

The essential ele1i1erits 9 f a cause ci facti ori to recover da1iiages for breach of contract are 

the existence ofa contract, the ttaintiff s perfonnance purst.iant to the contract, the defendant1s 

breach of its contractual obliga~ons, and daqmges resµlting from the breach (see El-Nahaiv. FA 
. ' . 

Mgt., Inc., 126 AD.3d 667, 661, 5 N.Y,S.3d 201; Dee 11• Rakower, 112 A.D.3d 204, 208-209, 

976 N.Y.S2d 470; Eli.~a Dreie1j Rephrting:Corp. 1.,_ Globed NAPs Net'fPorh, hie., 84 AD.3d 122, 

127, 921 N. Y.S2cl 329). Thus; 10 prevail on the motion, it was incumbent upon the plaintiff to 
! 

submit admissible proof establithing each ofthcse elements as a matter of law, 

i 

In support of the motio1~, the plaintiffsubmitted an affidavit from is Director of 

Operations who stated that on & about August 08, 2023, the parties entered into the contract 

giving rise·to this action, Pursuknt to the contract, the defendant-merchant sold to plaintiff future 
. i 

receivables having a value of$~ 3,499 ;00 for the sum of$9,000~,00, The defendant-merchant was 

required to pay off the $13 ,49,9 .ho by depositing its foture receivab I es into a specified. bank 

account and by giving the plaintiff authority to automatically withdraw a specified perce11tage of 
. i . . 

the rccei \lab les from the acco un~ on a da:i ly basis. The i n:d i vid ua:1. defetjdan t executed· a Guatai1ty 

of Performance of all the ob lig~tiqns of the de fendl:lti t~mf!rc hant. A cqpy of the con tract was. 

submitted as an exhibit. I 
3 
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Plaintiffs Director of O erations went onto state that plaintiff performed its obligations 
' 

under the co1ih'act by delivering to the defendant-ri1crchant the 1iet purchase price aHet deducting 
I . . 

the disclosed fees to and annex1d a wire confinnation ofthc paynient as proof, He "vent onto 

stated that as of September 10, hon, the defendants had delivered to the plaintiffreceivqbles 
' ' 

tdtaling_o~ly the a~1ount of$8,1· 32:00;Jeavin~ a remaii1ing balai1c~ of $4;867.0_o due and owing. 

The plamttffsubnntted a report of defendants· account as proof oi the outstandmg balance. 

Plaintiff's·Director of Qperatio1, s maintains that on or about September 10, 2023,_plaintiff 

received from its Bank areturn code ind1cating that Defendant's payment. which is made by 

ACH debit that is init_iated by P- aii1tifi~ failed because the Defendant instructed its bank to stop 

the payment (ROS), and there \\!ere non-sufficient funds in the Defendant's account (ROl) for the 
' ' 

second ti inc without giving plaintiff prior notice that there were non-sufficient funds, 

i 

Ins(1m, the plaintiff dertonstrated that there was a: contract between the parties. that the 

plaintiffperfom1ed alLits obligitions under the contract, thatthe defendant~merchant breached 
. i . . . . 

its obligations under the coi:1tra¢t, and that the plaii1tiffs suffered damages as result. Specifically, 
i . 

the plaintiff den':ionstrated that ,s ot'September 10, 2023, when the defendant-:-merchant defaulted 

under the contract, the amount ~f$4867,00 was still due and owing. Thus, the plaintiff 

established its entitlement to suf nmary j udgmcnt on its breach of contract claim as well on its 

tlaimagairtst the defendant~gu~rantor. The.defendants failed to raise a tribal issue of fact.· 

! 
Plaintiff is not entitled to recover the default fee. Plaintiffs losses are easilv calculable. - . . .. . . . . . . . I . . . . . • . . .. 

Plaintiff is entitled to the total I: 1ount owed under the agreement less the amount repaid, with 

~nterest from the d::tte of brea~h as v,:ell as reag~nable atton~ey. t~es and the other i~cidcntal fees. 

fhe default fee bears no relat10 • to any loss suffered by plamtift and can only be v1e\-ved as an 
I . 

unenfo1·ceable penalty (see Tt11¢k Rent-A-Ce1iter Inc. v. Puritan Farmi: 2nd bic., 4 LN. Y.2d420, 
! 

425; Perseus Telecom, Ltd ,;J1dy Research Labs, LLC, 41 N.Y.2d 420,425). 

! 

Wiih respect to a:ttorneyb• fees, ·the requested amount of$ 1460.10 is reasonable. 
l 
i 

Accordingly, it is hereb} 
·, 

I 
ORD RED that the moti;on is GRANTED to the extent that the plaihtiffmay enter 

' ' 

judgment against the defcndantk Jointly a11d severally! in the amount of $4,867,.\vith ihte:rest 
! 
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from September 10, 2023 , toge 1er with attorney ' s fees in the amount of$ 1460.10, plus costs 

and disbursements. The cross- otion is DENIED. 

This constitutes the dec i ion and order of the Court. 

Dated: June 13 , 2024 

5 

'7 .--
PETER P. SWEENEY, J.S.<?:~ i-11 

I 

-~ 
Note: This signature was gene'fated 
electronically pursuant to Administrative 
Order 86/20 dated April 20, 2020 
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