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NYSCEF DOC. NO. 28

At TAS Part 99 of the Supreme Court
of the State 6f New York, held in and
for the County of Kings; at the
Courthouse located at 360 Adams
Street, Brooklyn, NY 11201, on the

day of June 2024,
SUPREME COURT OF THE STATE OF NEW YORK ‘j UN 2 7 2024
COUNTY OF KINGS: PART 99

X
FINTEGRA LLC, DECISION AND

ORDER
Plaintiff,
-against-

DNA TELECOM INC D/B/A ONA TELECOM and DAVIN

Index No.: 525923/2023
“Motion Date; 3/13/2024

ORTIZ, Mot. Seq. I
Defendants;

After oral argument, the following papers were read on this motion pursuant to CPLR 2219(a):

Papers NYSCEF
DOC. #

Plaintiff’s Notice of Motion for Summary Judgment pursuant to-:CPLR 3212, dated
October 10, 2023; Attorney Affirmation of David Fogel, affirmed on October 10, 2023;
Affidavit of Jeanne Canigiani, duly sworn to on October 11", 2023; Statement of
Material Facts, Memorandum of Law, EXRibHS 1=7,.. . oviiiveeresineieieeoe e cecivvniagnnaes 5:16
Defendants® Attorney Affirmation in Opposition, of Matshall E. Garson Esq afﬁrmed
on March 12, 2024; Memorandum:of Law, Response to Statement of Materla]
S Lo S P T T T T P rrpp 20-22
Plamtlﬂ"s Attorney Afﬁrmatlon of Dawd Fogel afhrmed on March 28 2024, in
Reply. .. T TP erseres i 23
L0111 e, T T B Y PP POy PTC POPPP P

MONTELIONE, RICHARD 1., J.

This is an action for breach of contract coramenced on September 7, 2023,

plaintiff’s purchase of certain fut

for the payment of $110,000.00.

involving the '
ure receivables of $151,751.86 of defendant DNA Telecom Inc.

Defendant Davin Ortiz is défendant DNA Telecom Inc.’s.

guarantor. Plaintiff claims Deferndant DNA telecom Inc. defaulied on August 3; 2023, Issuewas.

joined by defendants by filing a Verified Answer of September 18, 2024,

Plaintiff now moves for s

ummary judgment and provided the court with an affidavit from

Jeanne Canigiani which alleges that after the payhient of applicable fees, the sum of $52,066.70

I NDEX NO. 525923/2023
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was remitted to plaintiff, leaving b balance-owed of $1 04,133.30. The balance was allegedly
taken directly from plaintiff’s autbmated clearing house (ACH) processor and recorded
electronically in plaintiffs computer software. Plaintiff also claims a“default fee” of $2,500.00,
liquidated damages of $44,628.56, $100.00 for one stopped payment and $3 90.00 to cover.
plaintiffs cost for filing a UCC-1, totaling the sum of $§151,751.86.

The defendants do not pravide the court with any affidavit from an individual with
personal knowledge but basis its pppesition as a matter of law arguing that discovery is not
complete and. pursuant to CPLR 3212 “facts essential t'o_justify' opposition may exist but cannot
then be stated” and therefore the motion should be denied. The defendants do not address and do
not-deny the existence of the confract and that certain payments were made, and certain ACH
transactions were stopped. The defendants fuither argiie that the contract was actually a loan and
its terms usurious. Although defendants provide the court with statutory and case law regarding
usuricus lodns; the issue is whether the subject contract is in fact a loan or a purchase of future
receivables, Defendants argue that only the plaintiff controls the possibility of reconciliation
under the purported loan agreement and therefore this provision'made reconciliation *“remote,
highly improbable and at the complete discretion of the plaintiff.” Section 4 of the contract
follows (NYSCEF # 13):

4. Reconciliations; Any Merchant may give written notice to
FINTEGRA requesting that FINTEGRA conduct a reconciliation
to ensure that the amount that FINTEGRA has collected equals the
Specified Percentdge of Merchant's Receivables under this
Agreement. Any Merchant may give written notice requesting a
reconciliation by g-mail to reconciliations@getfintegra.com and
such notice will bé deemed to have been received if and when
FINTEGRA sends a reply via eémail (but not a'read teceipt). If such
reconciliation determines that FINTEGRA collected more than it
-was entitled to, then FINTEGRA will credit to the Account all
amounts to which FINTEGRA was not entitled within seven days

thereafter. If such reconciliation determines that FINTEGRA
collected less than it was entitled to, then FINTEGRA will debit
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from the Account 41l additional amounts to which FINTEGRA was
entitled within seven days thereafter. To effectuate this
reconciliation, any) Merchant must produce with'its reqtiest the
login and password forthe Account and any and all bank
statements and merchant statements covering the perlod from the
date of this Agreenient through the date of the request for a
reconciliation. FINTEGRA will complete each such teconciliation
withiin five business days after receipt of a written request for one
accompanied by the information and documents required for it.
Notwithstanding ahything contained herein, FINTEGRA shall

comply with each

of Merchant's requests for such reconeiliation

provided that each request is made in accordance with the terms of

this Section 4 and.

that no Event of Default has occurred prior to

the expiration of tIe aforesaid period in which FINTEGRA has to

complete the reco

ciliation irrespective of whether FINTEGRA

has actual khowledge that an Event of Default has occurred or

formally declared
FINTEGRA shall

Merchant to be in default. Therefore,
Inot be required to complete a reconciliation if an

Event o_f‘_Default Has occurred either ptiorto Merchants request for
reconciliation or after the request was made but before the
expiration of the aforesaid five business day peried, evenif

FINTEGRA. did n:

ot previously declare Merchant to be in default

or if FINTEGRA learns of the occurrence constituting an Event of

Default after Meérc¢hant made its request for reconciliation.

Defendants also argue that under the agreement, plaintiff has recouise should defendants

declare bankruptcy which proves|that the-agreement is in fact a Joan. The bankruptey provision

of the agreement follows:

28. No Bankruptey. Edch Mercharit represents, warrants, and
covenants that as &f the date of this Agreement, it does not
contemplate and Has not filed any petition for bankruptcy’
protection under Title 11 of the United States Code and there has
been no involuntary petition brought or pending against any.
Merchant. Each Merchant further-warrants that it does not

anticipate filing ai
anticipate that an
Merchant further
presumption that |
Agreement.

1y such bankruptcy petition and it does not
imvoluntary petition will be filed against it. Each
wartants that there will be no statutory

t would have been insolvent on the date of this

34. Events of Defhult. An "Event of Defauli" may be considered to

have taken place i

(1).-., (2)..., (3).

(3) Any Merchani

fany-of the following occur:

S (@

transports, moves, interrupts. suspends,
Jof §
3 of 8
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Motions-for summary jud

deficiencies in opposition papers.

dissolves,-or terminates its business without the prior written

consent of FINTE

Standards 'of Motien for Summ

(3RA other than a bankruptey filing;

- Judgment

pment must meet well known requirements notwithstanding any

See Ayers v City of Mount Vernon, 176 AD3d 766, 769, 110

NYS3d 43, 46, 2019 NY Slip Op 07230, 2019 WL 5057893 [2d Dept 2019]:

68 N.Y.2d at:324,

¢ [T_]he‘_ proponent of a summary judgment motion must make a
prima facie'showihg of entitlement to judgment as a matter of law,

material issues of

tendering sufficient evidence to demonstrate the absence of any

fact’ (4lvarez v. Prospect Hosp., 68 N.Y.2d 320,

324, 508 N.Y.S.2d 923, 501 N.E.2d 572; Winegrad v. New York
Univ. Med. Crr., 64 N.Y.2d 851, 853, 487 N.Y.5.2d 516,476

N.E.2d 642; see Zuckerman v. City of New York, 49 N.Y.2d 557,

562, 427°N.Y.S.2d 595, 404 N.E.2d 718). ‘Failure to make such

prima facie showi
the sufficiency of

Winegrad v. New
N.Y.S.2d 316, 47¢

g requires a denial of the miotion, regardless of
the opposing papers’ (dlvarez v. Prospect Hosp:,
508 N.Y.S.2d 923, 501 N.E:2d 572; see’

York Univ, Med. Ctr., 64 N.Y.2d at 853, 487

5 NLE.2d 642). ‘Once this showing has been

made, however, the burden shifts to the party opposing the motion
for summary judgment to produce evidentiary proof'in admissible

form sufficient to.
which réequire a tr

establish the existence of material issues of fact
ia] of the action’ (Alvarez v. Prospect Hosp., 68

N.Y.2dat 324, 508 N.Y.S. 2d 923, 501 N.E.2d 572; see Thickerman

v. City of New Yor
N.E:2d 718).

The elements: of a!
contract are the ex

&, 49 N.Y .2d at 562, 427 N.Y.8.2d 595, 404

cause of action totecover damages. for breach of
istence of a contract, the plaintiff's performance:

pursuant to the coptract, the defendant's breach of its contractual
obligations, and resultlng damages (see Webb v. Greater: ‘N.Y, Auto.

Dealers Assn., In¢

123 AD3d 1111, 1112, I N.Y.S.3d 212;

Kausal v. Educational Prods. Info. E*_cch_ Inst, 105 AD.3d 909_
910, 964 N.Y.S.2d 550; see also Victory State Bank v. EMBA
Hylam, LLC, 169 8.D.3d 963,965, 95N.Y.8.3d 97; Meyer v. New
York—Presbyterian Hosp. Queens, 167 A.D.3d 996, 997, 88

N.Y:S.3d:900).
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Legat Standards fod Determination of whether Document is a Loan or

Asset Purchase of Future Receivables

The methodology for detefmining whether a merchant cash advance agreement isa

purchase of future receivables ora loan is detailed in LG Funding, LLC'v. Unifed Senior

Properties. of Olathe, LLC, 181 AlD.3d 664, 666, 122 N.Y:S.3d 309, 312 (2d Dep’t 2020):

Usually, courts weiigh three factors when determining whether
répayment is absolute or continigent: (1) whether there is-a
reconciliation provision in the agreement; (2) whether the

agreement has a fi

hite term; and (3) whether there is-any recourse

should the merchant declare bankruptey.

The first factor of the test{ whether there is a reconciliation provision, is'determined by

the merchant’s ability to seek adj

Ine. v. Aveh Cap. Funding, LLC,

ustments of the amount remitted to the purchaser. See K9 Bytes,

56 Misc. 3d.807, 817, 57 N.Y.S.3d 625 (N.Y. Sup. Ct. 2017).

If the plaintiff is absolutely entitled to repayment under all circumstances, it is a loan.

Principis Capital, LLC v I Do, In

c., 201 AD3d 752, 160 NYS3d 325, 2022 NY Slip Op 00203,

2022 WL 108391 [2d Dept 2022]. “The rudimentary element of usury. is the existence of a loan

or forbearance of money, and where there is no loan, there can be no usury, however

unconscionable the contract may

181 A.D.3d 664, 665, 122 N.Y.S

be” (LG Funding, LLC'v. United Senior Props. of Olathe, LLC,
3d 309):

Legal Analvsis

The plaintiff provided proof of an executed written contract, proof of its performance and

proof of the defendants’ breach which defendants do not-dispute and therefore has met its prima

facie burden: See Ayers v City of Mount Vernon, supra. However, the issue is whether the

contract is enforceable as an asset purchase of future receivables or unenforceable because itisa

loan which charges usurious. inte;

Olathe, LLC, supra.

rest. See LG Funding, LLC v. United Senior Properties of

50f8
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“recoriciliation” provision of the subject contract finds that it

does not provide for. the adjustmaent of future weekly payments but only provides that the vendor

#13, 1[ 4). The receivables purch
13, 9 3). “If such reconciliation ¢
10, thenn FINTEGRA. will debit fx
was entitled within seven days th

reconciliation provision does not

ensure that the amount that FINTEGRA has collected equals

the Spec_z_'ﬁed Percentage of Merdhant's Receivables under this Agreemeni.” (Contragt, NYSCEF

ased are capped at $3,719.05 per week. (Contract, NYSCEF #
letermines that FINTEGRA collected fess than it was entitled
bmi the Account all additional amounts to-which FINTEGRA
ereafter.” (Contract, NYSCEF #13,94). Given that the

provide for any future reduction in payments but only insures

that FINTEGRA’s past accounting is accurate, the court finds there is no réconciliation provision:

that provides for the reduction of

payments due to a downturn in business:

Under the agreement, bankruptcy is not 2 default under the contract, but-under the

specific language of the contract

FINTEGRA is irrevocably appointed defendant DNA Telecom

Inc.’s agent through a Power of Attorney that gives it unbridled authority to settie ail obligations

due to FINTEGRA upon its subjective finding of default. See Contract, NYSCEF # 13,9

4urther,

Each Merchant irtevocably appoints FINTEGRA as its agent and

aftorney-in-fact w
any instrument or]

ith full authority to take any action or execute.
document to settle all obligations due to

FINTEGRA, or, if FINTEGRA considers an Event_ of Default to
have taken place under Section 34, to settle-all obligations due to

FINTEGRA from
t0 obtain and adjuy

each Merchant, including, without limitation (1)
st insurance; (ii) to collect monies due or to

become due under or in respect of any of the collateral (which is
defined in Section 33); (iii) to receive, endorse-and collect any
checks, notes; deafts, instruments, documents; or chattel paper in

c¢onnection with ¢
Merchant’s name
directing custome

lause (i) or clause (il) above; (iv) to sign each
on any invoice, bill of lading, or-assignment
rg or account debtors to make payment.directly to

60of8
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FINTEGRA: and {v} to file any claims-or take any action or’
institute any proceeding which FINTEGRA may deem necessary
for the collection ¢f any of the unpaid Receivables Purchased
Amount from the Collateral, or otherwise to enforce its rights with

respect to paymen

Fuither; the contract is-co

t of the Receivables Purchased Amount.

llateralized by a security interest in “(a) all accounts, including_:

without limitation, all deposit-acdounts, accounts receivable, and other receivables, c'ha_ttel. paper,

documents, equipment, general intangibles, instruments, and inventory, as those terms are

defined by Article 9 of the Unifo

rm Commercial Code (the"UCC"), now or hereafter owned or

acquired by any Merchant.” (Contract, NYSCEF # 13, ¢ 33).

There being nio discernable avenue by ‘which defendants can reconcile their account so as

to reduce payments in the event df declining revenue, and there being a contractual provision

giving the plaintiff irrevocable power of attorney authority to “take.any action or‘execute any

instrument or document to settle
security interest in all defendant ]
the. plaintiff did not assume the ri
revenues.” LG Funding, LLC v U
122 NYS3d 309, 2020 NY Slip C
finds the contract to be a collater:

There are issues of fact ag
which would result in voiding the
LLC, 181 AD3d 664, 122 NYS3¢
2020]. “The maximum interest r
rate in-excess of that-amount is u
§ 14—a[l]; Matias v. Arango, 289

Galinski. 62 AD3d 769, 769, 878

all obligations due to FINTEGRA,” with FINTEGRA having a
DNA telecom Inc.’s equipment, these “provisions suggest that
sk that (merchant) would bave less-than-expected or no

nited Senior Properties of Olathe, LLC, 181 AD3d 664, 666,

¥p 01607, 1, 2020 WL 1161121 [?,d_D_i_spt 2020j. This court
lized loan.

to whether plaintiff has charged a usurious rate of interest

= loan. LG Funding, LLC vy United Senior Properties of Olathe,
1309, 2020 NY Slip Op 01607, 2020 W1, 1161121 [2d Dept
hte permissible on.a lean is 16% per annum, and afny interest
surious (see General Obligations Law § 5-501 [1]_;.Bankin_g' Law
AD.2d 459, 460, 735.N.Y:8.2d 157),” see O'Doriovan v

NYS2d 443, 444, 2009 NY Slip Op 03881, 2009 WL 1349708
7 of 8




06/ 2872024 05: 11 PM

I NDEX NO. 525923/2023
RECEI VED NYSCEF: 06/ 28/2024

ETLED._KI'NGS COUNTY CLERK']

NYSCEF DOC. NO 28
Fintegra LLC v DNA Telecom Inc., et

[2d Dept 2009]. The defendants ha

usery.

The defendants have failed
$2,500.00 or the “liquidated damag
which constitutes 45.26% of the ac

that could not be anticipated at the
proved. “The party challenging a |
damages were readily ascertainablg
damages were conspicuously dispn
USA, Inc. v 498 Seventh, LLC, TN
Corp., 4 NY3d 373, 384 [2005]; T}
[1977]), see United Tit. Agency, LL

334, 2009 N'Y Slip Op 06536, 2, 2

Based on the foregoing, it i

al, Index No. 525923/2023

ve not cross-moved to dismiss the complaint on the ground of

to meet their burden of showing that the default fee of

es” amount claimed of $44,628.56, for a total of $47,128.56
tual balance allegedly owed, has anything to do with losses
inception of the contract or that actual damages cannot be

iquidated damages clause must establish either that actual

at the time the contract was entered into or that the liquidated
oportionate to foreseeable or probable losses (see Bates Adv
Y3d 115, 120 [2006]; JMD Holding Corp. v Congress Fin
uck Rent-A-Ctr. v Puritan Farms 2nd, 41 NY2d 420, 424

C v Surfside-3 Mar., Inc., 65 AD3d 1134, 1135, 885 NYS2d

D09 WL 2960327 [2d Dept 2009].

o

ff’s motion for summary judgment is DENIED as the court

ORDERED that the plainti
finds the contract between the parties is a loan and there is a question of fact as to whether or not
this loan was usurious; and it is further
ORDERED that all other requests for relief are DENIED. P -
4% ‘1:“‘;
This constitutes the decision and order of the Court. g}_’ &
/W %
%, T
9""‘ m—'
sl
"Hon./Richard J. Montelione ;‘: i
Q.':; -
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