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At IAS Part 99 of the Supreme Court 
of the State ofNe,11': York, held in and 
for the County of Kings; at the 
Courthouse located atJ60 Adams 
Street; Brooklyn, NY 11201, on-the 

SUPREME COURT OF THE S1 ATE OF NEW YORK 
COUNTY OF KINGS: PART .9 

day of June 2024. 

JUN 2 7 2024 

-- ·--· . --· ------------------ ·--· -- ·-- --------------· ----- .. -----. -----------X 
FINTEGRA LLC; DECISION AND 

ORDER 
Plaintiff, 

-against-

DNATELECOM INCD/B/A NA TELECOM and DAVIN 
ORTIZ, 

Defendants 
.. -------------- .--------------...... -- .----------. -------------- ... - .-----·. .-X. 

Index No.: 525923/2023 
Motion Date: 3/13/2024 
Mot. Seq. 1 

After oral argument, the followi g papers were read on this motion pursuant to CPLR 2219(a): 
! 

i 
Plaintiff's Notice of Motion for Su\nmary Judgment pursuant to CPLR 3212, dated 
October 10, 2023; Attorney Affitniation ofDmiid Fogel, affirmed on October 10, 2023; 
Affidavit of Jeanne Canigiani, duly sworn to on October 11 'h, 2023; Statement of 
Material Facts, Memoranclum of Lhw, Ex.hi bits 1-7 •................................ , ..... , ..... . 
Defendants' Attorney Affirmation ~n Opposition,. of MatshaU E. Gatson, Esq,,. affirmed 
on Match 12,2024; Memorandumjof Lawi Response to Statement of Material 
F.acts., ... , ...... , ... , ...... , .............. l ...... •.•·· .............. , .............•... , ....... , ............ , ........• ,. 
Plaintiff's Attorney Affirmation ot'jDavid Fogel, affirmed on March rs, 2024; in 
.Reply ....... · ................................ L ............ · ....................... · ...................... , .......... . 
·Other .............. , ..................... · .... .!. ......... ,.,., ................ , ... , ....•................ , ......... , .. . 

MON:TELIONE, RICHARD l, t 

NYSCEF 
DOC.# 

5'-16 

20-22 

23 

This is an action for brea4h of contract commenced on September 7, 2023; involving the ' . . 

I 
i 

plaintiffs purchase of certainfutµre receivables of $151,751.86 of defendant DNATelecomTnc. 
. I 

! 
for the payment of $110,000.00. I Defendant.Oaviri Ortiz is defendant DNA Telecom Inc.' s . 

I 
. I . 

guarantor. Plainti.if claims Defetj.dant DNA telecom Inc. defaulted on August 3; 2023 ! Issue was 
I . 

! 
joined by defendants by filing a. Verified Answer of September 18, +024, 

j 

i 

.Plaintiff now moves for sµmmary judgment and provided the court with ~ affidavit from 
i 

Jeanne Cartigiani which alleges tlmt after the pay:ilient of applicable foes, the. sum of $52,066. 70 

l 

I ______ ............................ , .. ,, ........... ,,.,_ ... _.,.,,.,. ......... ,..,~ .. ,-, ... . 
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was remitted· to plaintiff, leaving., balance -ov.-'ed of $1 04, 13 3 3 0. The balance was allegedly 
' i 
i . . 

taken directly from plaintiff's autpmated clearing house (ACH) processor and recorded 
i 

electronically in plaintiffs compitersoftware·. Plaintiff also claims a.'"default fee" of $2,500.00, 
l 

' i 
liquidated damages of $44,628.5 ·,_ $100.00 for one stopped payment and $390,oo·to cover_ 

plaintiffs cost for filing a U CC'" , _ totaling the su111 of $151,751 . 86. 

The defendants do not pr _ vide the court with any affidavit from an individual with 

personal knowledge but basis its hposition as a matter oflaw arguing that discovery is not 

complete and pursuant to CPLR {212 "facts essential to justify opposition may exist but cannot 
. i . . 

then be stated" and therefore the botion should be denied. The defendants do not address and do 
I 

' ! 
notdeny the existence of the con1ract and that certain payments were made, and certain ACH 

' i 
i 

transactions were stopped. The 1efendants further argue that the contract was actually a loan and 

its terms usurious. Although def{ndants provide the court with statutory and caselaw regarding 
i 

usurious loans~ the issue is whet~efthe subject contract is in fact a loan or a purchase of future 

i 
receivables. Defendants argue tiif1t only the plaintiff controls the possibility ofreconciliation 

i 

under the purported locl.11 agreem4nt and therefore this provision made reconciliation "'remote, 
i 

- I - - - -
highly improbableandatthe cmzjpletediscretionofthe plaintiff." Section 4 of the contract 

. l . 

follows (NYSCEF # lJ): 
! 

4. Reconciliations! Any Merc:hantmay give ,vritten notice to 
FINTEGRA requ~sting that FINTEGRA conduct a reconciliation 
to en~ure that the 1.mou~t that FINTEG~ has collected~quals the 
Specified Percentage-of Merchant's Receivables under this 
Agre~1:1~n~. Any_ $erc~ant Illay g~~e _ :vritten notice reque$tin~ a 
reconc1hat10n by q,-mrul to reconc11lations@getfintegra.com and 
such noticewill b¢-deemed.to have been received if and when 
FINTEG RA send~ a reply via .email (but not are ad receipt}. If such 
reconciliation determines that FINTEGRA c.ollected more than ff 
was entitled to, th~n FINTEGRA will credit to the Account an 
amounts to :Which jFINTEGRA ,vas not entitled within seven days 
thereafter. If such reconciliation dete;rmines that -F INTEG RA 
colleded less thl! it was entitled to~ then FINTEGRA will debit 

2 of8 
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from the Account· l additional amounts to which FINTEGRA was 

entitled within sev~n days thereafter. To effectuate this 
rec?nciliation, anyj Merchant must produce \vith · its request the 
logm and passworqi for the Account and any and all bank 
statement~ and merchant statements cover~ng the period from the 
date ofth1s Agreeip:ent through the date of the request for a . 
reconciliation. FJ}fTEGE.A will complete each such reccmciliatiort 

within five businds days after receipt of a written request for one 
accompanied by tije information and documents required fot it. 
Notwithstanding aµything contained herein, FINTEGRA shall 
comply \vith each ~f Merchant's requests for such reconciliation 

provided thateac~ request is made in accordance with the terms of 
this Section 4 and !fuat no Event of Defaulthas occurred prior to 
the expiration of tljie aforesaid period in which FINTEGRA has to 

complete the reco*ciliation irrespective of whether FINTEGRA 
has actual knowle~ge that an Event of Default has oqcurred or 
formally declared Merchant to be in default. Therefore, 
FINTEGRA shall hot be required to complete a reconciliation if an 

Event ofDefault ~as occurred either prior to Merchants request for 
reconciliation or ajfter the request was made but before the 
expiration of the ff ores aid five business day period, even if 
FINTEGRAdid nbt previously declare Merchant to be in default 
or ifFINTEGRA iearns nfthe occurrence constituting an Event of 
Default after Merdhant made itsrequestfor reconciliation. · 

! 
i 

Defendants also argue thdtunder the agreement, plaintiff has recourse should defendants 
. . . l . . . . . 

' ! 
declare bankruptcy which proves) thatthe agreement is in fact a loan. The bankruptcy provision 

of the agreement follows: 

' 
28. No Bankruptcy. Each Merchant represents, warrants, artd 
covenants that as 9f the date of this Agreement, it does not 
contemplate and Has not filed any petition for bankruptcy 
protection under fitle 11 ofthe United StatesCode and there has 
been no involunta.zy petition brought or pending against any 
Merchant. Each 1'.irerchant further warrants that it does not. 

ant~cipate fi}ing 3fY such bankru~~cy pe~ition and it do_esn?t 
ant1c1pate that an rnvoluntary pet1t1on ':"'llbe filed agamst It Each 
Merchant further warrants that there will be no statutory 
presumption that h would have been insolvent on the date of this 
Agreement. I · · 

I 
34. Events of Default.. An "Event of Default" may be considered to 
have taken place {f any of the following occur: · 
(l}, .. , (2) ... , (3) .. !.; {4) .. , 
(5) Any Merch~nt transports, moves. interrupts,.suspends, 

I . . . 

i 3of8 
I 

i 
• •• ; • •••h~•--• •-•• - .~h~M~~ ~•••••~~M •~•-~•m~ ~us•~ 

[* 3]



FILED: KINGS COUNTY CLERK 06/28/2024 05:11 PM INDEX NO. 525923/2023

NYSCEF DOC. NO. 28 RECEIVED NYSCEF: 06/28/2024

4 of 8

Fintegra LLC v D.NATelecom Inc,, 1: al, index No. 525923/2023· 

dissolve!;!,.-or terni", ates its business. without the prior. v..Titten 
consent of FINTEPRA other than a bankruptcy filing; s-+ ufMotion for· SurnmaryJudgment 

Motion!;i·for summary judi ment mustmeet ,vellknown requirements notwithstanding-any 

deficiencies in opposition papers See Ayers v City ofMount Vernon, 176 AD3d 766, 769, 110 
. . 

"NYS3d-43, 46, 2019 NY-Slip O, 07230;-2019 WL 5057893 [2d Dept2019]: 
' . 
i 

-' [T]he proponent-~£ a summaryjudgmentmotion must make- a 
prim.a facie.'sho~ipg o~ entitlement to-judgment as a ·matter o~law, 
tendering suffic1eljlt evidence to demonstrate the abserice of any 
material.issues of jfact' (Atvarez V; Prospect llosp. ,· 68. N .Y.2ci 320, 
:32~, 508.N:Y.S.24 923,501 N.E.2d572;Wint?grad\Newl'wk 
Unw Afed Ctr., t34 N.Y.2d 851,853,487 N.Y.S.2d., 16. 476 
.N~E.2d 642;see Zµckerman v. City o/New York, 49 N.Y.2d ~f)7. 
562, 427-N.~Y.S.2~ 595, 404·.N.E.2d 718). 'Fa.ilure to.make such 
ptirnafacie shov-:ihg requires a denial ofthe motion_, regardless of 
tbe .. suffic.ie1;1.cy of~he opposing papers' (Alvarez v. Pro,~pect Hosp;, 
-68. N.Y.2d at324,! 508 N. Y.8.2d 923, 501 N-.K2d 5-72; see 
Winegrad v. New \York Univ, ,\ifed. Ctr., 64 N.Y,2d at 853, 487 
N_.Y.S2d 3.16,47~ N.E.2d 642} 'Once this showing has been 
made, how~ver, t*e burden.shifts tp the.party opposing·tlie _motiot1 
for sutninary jud~ent to produce evidentiary·proofin admissible 
form sufficient to.iestablish- the existe;nce of material issues of fact 
which require a trJal of the action' (Alvarez v. PrmpectHosP:, .68 
N;Y.2d at 324, 50~ N.Y.S.2d 923,501 N.E.2d 572; seeZtickerman 
v. City QfJv.ewYotk.. 49 N.Y.2d at_ 56_2, 427 N.Y.S.2d.595, 404 
N.E:2d 718). ! 

. 1 

I 
The elements of~ cause of m;:tion to.recover- q.amag~s. for br~ach of 
contract are· the existence- of a contract, the .plruntiff s performance 
pursuantto the cohtract, the deferidant1s hre~ch ofits contractual 
obligations, .. and r~sulting damages (see Webb v. Greater N. y; Auto. 
Decjler_s Assn,,. In~·-• ·123 A.D.3d 1_J _11. 1112,. I __ N. Y ,S.3d 212;, 
/:(_ausal V; Educat~ona!Prods. Info. Exch. Inst., IOS A.D.3d 909, 

91Q, 964 N,Y,_S2f S5_0; seeals.o Victory State~Bankv .. EMBA _ 
Hylan; LLC, 169 Ji\_,D.3d 963;.965, 95.--N.Y.S . .Jd97;Meyerv. Ne.w 
York~Presbyteriar1Hosp. Queens, 167 A.D.34 996,997, 88 
N.Y.S,.3d90.0).. ! 
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Le alStandatds fo · Detern:iirtation of whether Document is a Loan or 
Ass,et Purchase of Future Receivables 

. . . I . . 
The methodology .for detejhnining whether a merchant cash advarn;:e. agree~e.nt is a 

l 

pu.tchase·offuture.teceivables or-·~ loan is.detailed in LG Funding, LLCv, Uni,tedSenior 
I . 

Propertieso/Oiathe, LLC; 181 AJ.D.3d 664,666, 122 N.Y;S.3d 309. 312 (2ci.Dep;t2020): 
. . ' 

I 
Usually,. co.urts wejigb three factors· When determining whether 

repayment is absoiute or contingent: (1) whether there is a 

reconciliation pro+.isidn in. the ~greement~ (2) whether the 
agreement has a fi~ite term; and (3) whether .there is··any recourse 

should the merchaht .declare• bankruptcy, 
I 

The first. factor of the te$ti wliether there is a reconqili_ation ptovision,:is determined .by 

. . l 
.the mer~hant's ability tCl seek adjµstmeri.ts of the amount remitted to the purchaser. .See K9 Bytes, 

I 
Inc. v. Arch Cap. Funding, LLC, ~6 Misc. 3d 807, 8:17, 57 N.Y.S.3d 625 (N.Y. Sup. Ct. 2017). 

i 

If the plaintiff is absolute~y entitled.to r~payment under alJ ~i:r~ui:nstances)t1s a loan. 

! 
Principis Capital, LLC v I Do, Ink, 201 AD.3d 752, 160 NY$3d 325, 2022 NY Slip Op 00203, 

I 
2022 WL 108391 [2d Dept 2022j. ''the rudimentary element ofusury is the .~xistertce ofa loan 

j . 

. ! 
orforbearance.otinoney, andwhbrethere is no loan, there cap_ beno usury, hQwev~, 

. l . . 

! 

tiri.conscionable the contract may be'' (LG-Funding, LLCv. United Senior Props; ofOlathe, LLC, 

181 A.D.3d 664,665, 122 N.Y.S\3d 309). 
. . ~ . 

I Legal Analysis 

The plaintiff provided prqof of an execute,d, 'W!itten contract, .proof of its performance ap.d 

. I . 
proof of the defendants' breach '}'hich defendants do notdispute and therefore has met its prim a 

l 
facie burden; See Ayers v Ct-ty oJA1ormlVernpn~ supra. Ho""ev.er, the'issµ.e is whether the 
. ' 

! 

' 
contract is .enforceable as an ~ss9tpurchase of future :r;ec:eiva:bles or unenforceable. lJecmise it is a 

! 
loan which charges µsurious interest. S?e LG Funding; LLCv. United Senior Broperties·of 

Olathe, LLC~. supra. 

5 of8 
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The courf.s review of the "recortciliation1' provision of the subject c_ontract finds that h 

does not provide for the adjustm nt offufure weeklypayme1itt but only pro\iides that the vendor 

I 
·may request a reconciliation, ""to,.rnsure.ihq( ihe amount th(.lt FINTEGRA has collected equals 

. . . l . 

· the Spectfied Petcentage of Metd,hant's J?._eqe}vables. :Untfer this..4gr~ement. '' (Coiitr~(.;:t.- NYSCEF 
. . . I -

. ' 
# 13,, 4). The receivables purcfia.sed are cappeci at $3,719.05 per·week. (Ccmtract, NYSCEF # 

13, 1 3). •"If such· reconciliation ~ermines that FINfEGJi:A:coUected Jes~ than it was e11titled 

to, then FINTEGRA will debit fr~m the Account all additional amounts to which FIN.TEO RA 
j 

was-eirtitled within seven·days ttlereafter." (Contract, NYSCEF # 13, ~ 4). Given that the 
' . . 
j 

! 

teconcili1;1tion provision does no.ti provide-J9r any future reduction.in payments but.only insures 
I . 

. i . . 
that FINTEGRA '·s pt1st a~counti*g is accurate, the ·court find_s there is no teconciliation provision 

! 
that provides for the reduction p~ payments due to a downturn in bus1ness, 

I 

U:nderthe ·agreeme:nt, ba*kn1ptcy is not a default under the conti'act, __ but under the 

I 
~pecifi.c ..language ·.of the «;:ontractffINTE_GRA is irrevocably-appointed defendant DNA Telecom 

i 
. . I . . 

Inc.' s agentthrough a Power of ittomey that gives it unbri~led authority to settle all o blig:atioris 
i . 

. . . I .. 

due to. FINTEGRA upon its subj~ctive finding of d~fault. .S?e Contract, NY$CEF # 13, ,I 

4urth{;r, II 
! 

Ea~h Merchant rrievocably appoints FINTEGRA as its agent and 
attorney-in-fact \\{ith fuU authority to tak.e _ap_y action or exe_cu1e 
any_ instruP.1.ent o~ document to settle .. all oblig_atiorts ·-due to 
FINTEGRA, or,ifFINTEGR.A considers an Event of Default to 
hav(:! taken pla<;:e -hnder :Section 34, to -settle all obligations due to· 

FiNTEGRA .fro~ each Mercihan,t, inclm;ling~ wjtl1out limitation (i) 
to obtain and adj4st insµrance; (ii) to collect monies due or to 
become due under or in respect of any of the c_ollateral ('i.-vhich is. 
deijne~l in Sectiotk J3);. (iii} to r~ceive, l:lndorse-and collecf any 
checks 1. notes; dr~fts, instruments, documents, or chattel paper in 
conn:~ction wfrh ~lause: (i) or chrnse Oi) ~bove; (iy}to sign each 
~erc~t' s Iiamej on any invoice:, bill of lading;_ or assig~ent _ _ 
dtrectmg customlrs or account debtors to make.paymentdirectlyto 

6 of8 
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FINTEGRA; and v) to file any claims or take any action or 
institute any proc~eding which FJNTEGRA may deem necessary 
for the collection ~f any of the unpaid Receivables Purchased 
Amount from the ~oHateral, • or otherwise to enforce its rights with 
respect to paymenf of the Receivables·Purchased Amount. 

l 

' 
Further; the contract is co~lateralized bya security interest in "(a) all accounts, including 

without limitation, all depositacqounts, accounts receivable, and other receivables., chattel paper,. 
I 

documents, eqµipment, general i4tangibles, instruments, and inventory, as those terms are 

defined by Article 9 Of the Unifo~ Commercial Code (the "UCC"), now or hereafter owned or 

acquired by any Merchant." (Co~ttact, NYSCEF # 13. ~ 33). 
.. i 

There being no discernabf e avenue by \vhich defendants can reconcile their account so as 
I . 

' ! 
to reduce payments in the event tjf declining reveriue,arid there being a contractual provision 

I 
i 

giving the plaintiff irrevocable pqwer of attorney authority to "fake any action or execute any 
! . 

instrument or documentto settle fll obligations due to FINTEGRA,"with FINTEGRA having a 
i 

security interest in all defendant:pNAtelecom Inc.'s equipment, these "provisions sµggest that 

i 
the plaintiff did not assume the ri~k that (merchant) would have less-than-expected or no 

revenues.'' LG Funding, LLC v. Jnited Senf qr Properties qf Olathe,. LLC, 181. AD3d 664, 666, 
i 

. . . . . . . . I 
122 NYS3d 309 ,2020 NY Slip GP O 1607, l, 2020 \VL 1161121 [2d Dept 2020]. This court 

. ! 

finds the contracLto be a collater~lized loan. 
! 

There are issues offacta,to whether plaintiffhas charged a usurious rate of interest 

1 

which would result irt voiding tnt loan. LG Funding, LLCv Unite¢ Senior Properties ofOlat he, 

LLC;.181AD3d 664, 122NYS31309, 2020 NY Slip Op 01607, 2020 WL 1161121 [2dDept 
j 

2020]. "The maximum interest r~te permissible on .a loan is .16% per anlium; and. aity interest . . I . . . . 
i 

rate in excess of tpat arn,0W1t is u~udous (~·ee General. Obligations Law § 5'-501 [ 1 ]; . Banking Law 
I . . 

! . . . 
§ ·14-a[l ]; Matias v. Arango, 28~ A.D.2d 459, 460, 735. N. Y$.2d 157);" see D'Donovan v 

' 
Galinski, 62 AD3d 769; 769. 87 NYS2d 443,444.2009 NY Slip Op 03881. 2009 WL 134970'8 

7.of8 
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[2d Dept 2009]. The defendants h ve not cross-moved to dismiss the complaint on the ground of 

usery. 

The defendants have failed o meet their burden of showing that the default fee of 

$2,500.00 or the "liquidated dama es" amount claimed of $44,628.56, for a total of $47,1 28.56, 

which constitutes 45.26% of the a al balance allegedly owed, has anything to do with losses 

that could not be anticipated at the inception of the contract or that actual damages cannot be 

proved. "The party challenging a r quidated damages clause must establish either that actual 

damages were readily ascertainabl at the time the contract was entered into or that the liquidated 

damages were conspicuously <lisp portionate to foreseeable or probable losses (see Bates Adv. 

USA, Inc. v 498 Seventh, LLC, 7 3d 115, 120 [2006]; JMD Holding Corp. v Congress Fin. 

Corp. , 4 NY3d 373, 384 [2005]; Ti uck Rent-A-Ctr. v Puritan Farms 2nd, 41 NY2d 420,424 

[I 977]), see United Tit. Agency, L C v Surfside-3 Mar., Inc., 65 AD3d 1134, 1135, 885 NYS2d 

334, 2009 NY Slip Op 06536, 2, 2 09 WL 2960327 [2d Dept 2009]. 

Based on the foregoing, it · s 

ORDERED that the plainti s motion for summary judgment is DENIED as the court 

finds the contract between the part es is a loan and there is a question of fact as to whether or not 

this loan was usurious; and it is fu her 

ORDERED that all other r quests for relief are DENIED. 

This constitutes the decisi n and order of the Court. 
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