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SUPREME, COURT OF THE STATE, OF NEW YORK
COUNTY OF BRONX: PART 26

x
Richard Mora

-against-

Deb-bie Realty Associates LLC.,
The Morgan Group LLC.,
Consolidated Edison ofNew York, Inc.

x

The following papers numbered I to
for

werc read on this motion ( Seq. No. I )
noticed on

lndcx l'(b. 23 1 88/201 8E

Hon. Paul L. Alpcrt

Justice Supreme Court

Notice of Motion - Order to Show Cause - Exhibits and Affidavits Annexcd No(s).
Answering Affidavit and Exhibits No(s).
Replying Affidavit and Ilxhibits No(s).
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The defendant's motion is decided in accordance with the annexed decision and order ofthe court.

n,t"o, ]uly l, zozz- Hon.v
HON. PAUL ERT J.S.C.

tr CASE DISPOSED IN ITS EN'|IRETY D CASE STILL ACTIVE

D GRANTED E DENIED tr GRANTED IN PAR'T tr O1HER

tr SETTI.E ORDER tr SUBMIT ORDER tr SCHEDULE APPEARANCE

tr FIDUCIARYAPPOINTMEN'T' O REFEREEAPPOIN'|MENT

I. CHECK ONE...,

2. MOTIONIS............................

3. CHECK III APPROPRIATE
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SUPREME COURT OF THE STATE OF NEW YORK
COLINTY OF BRONX: PART 26

----------------------x
RICHARD MORA.

Plaintill,

-agarnsl-

I)EB-BIIi ttI]ALTY ASSOCIATES I,I,C,
1'HE MORGAN GROUP LLC,
CONSOI,IDATED IJDISON OF NEW YORK, INC.

Defendants.
x

Index No:231tl8/2018E

DECISION/oRDER

Recitation. as requircd by CPLR $2219(a), of the papers considered in the revicw ofthc order to

show cause as indicatcd below:

Upon the .foregoing cited papers the Decision/Order on this motion is decided as follows:

This is an action for personal injury arising from a trip and fall over a shunt on thc

sidewalk abutting thc property of Dcb-llic Realty Associalcs [,LC and The Morgan Group LLC

(hereinafter Defendants). The shunt was installcd by Co-Defendant Consolidatcd Edison ofNew

York, Inc. (hereinafler ConEd) on June 12, 20171o safely restore power to the Defendants'

building aftcr an outage and to allow pcdeslrians to safely cross the tcmporary wires.'I'hc

I'laintiff tripped over the shunt on January 23,2018 and sucd the Dcfcndants and ConEd for

Papcrs Numbcrcd

Notice of Motion & Affirmation in Support & Exhibits..................1

Affirmation in Opposition by Co-Defcndant.................................2

Affirmation in Opposition by Plaintiff..... ...............3

l)cfcndants' Affirmation in Rcply to Con Ed's Opposition................4

l)efendants' Affirmation in Reply to Plaintiffs Opposition..............5
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negligence. Defendants move for an order awarding summary judgment and dismissing the

complaint in its entirety.

A party moving for summary judgment must makc a showing of cntitlement to judgment

as a matter of law (CPLR 3212[b]). The parly opposing the motion must demonstrate by

admissible cvidence the existence of a factual issue requiring a trial of thc action or an acccplable

excuse for the failure to do so (Zuckerman v. City of New York,49 N.Y.2d 557, 560 [1980]). On

a motion for summary judgment, the record must be viewed in the light most favorable to the

non-moving party (Vega v. Restani Construction Corp.,18 N.Y.3d 499, 503 120121). 
'fhe non-

moving party's burden may not be met by unsubstantiated assertions or speculations about the

facts ofthe case (,4lvarez v. Prospect Hosp., 68 N.Y.2d 320,327 11986)).

Defendants arguc that they were under no duty to ftc Plaintiff because ConEd was solely

rcsponsible fbr the installation and maintcnance oflhe shunt. Defendants also claim that the

shunt was an open and obvious hazard surrounded by numcrous other warning devices so there

may be no liability for any damages it caused. Defendants finally argue that the Plaintillcannot

state with certainty what caused his fall, which is fatal to a case for negligence (Taub v Art

Students l-eagae of New York,39 A.D.3d 259, 260 [1st Dcpt 2007]; Mallen v Dekalb Corp., 181

A.D.3d 669, 669-70 l2d Dept 20201).

ConEd opposes the motion and argues that Defendants have made a special use ofthe

sidewalk containing the shunt. A special use exists when thc abutting landowner derives a

benefit from public propcrty that is in no way connected with the public tse (Kaufman v. Silver,

90 N.Y.2d 204,207 [997]). Liability may be imposed on such a landowner if they fail to kcep

that public land in a reasonably safe condition (Id.). k is typically an issuc ol fact to dctermine

whethcr an electrical shunt constitutes a special use ofthe sidewalk (Doyley v. Steiner, 107

2
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A.D.3d 517, 517 [1st Dept 2013]). Additionalty, ConEd contends that Defendants are at fault

because the shunt remained in place for seven months due to Defendants' failure to remove

scaffolding around the shunt necessary for Conlld to safely complete the repairs.

Plaintiff contends that Defendants misinterpret the open and obvious hazard doctrine.

Rather than eliminating the property owner's liability, an open and obvious hazard mcrcly

eliminates the property oumer's responsibility to warn of the hazard (Matos v. Azure Holdings II,

L.P.,181 A.D.3d 406, 407 [lst Dept 2020]). It does not eliminale the property owner's

responsibility to maintain the property in a reasonably safe condilion (Id). At most, an open and

obvious hazard creales an issue of comparative lbult (Westbrook v. ll R Aclivilies-Cabrera

Markets,5 A.D.3d 69,72-73 [1st Dept 2004]). Plaintiffalso contends that he recognized the

cause of his fall immcdiately after getting up, which is re flected in his deposition testimony. 'l'his

is diflerent from the cases relied upon by thc Dcfcndants where the injured plaintilfs retumed 10

thc sccne oftheir accidents and identified potential causes in the days or weeks afterwafi, (T'aub,

supra at 260; Mallen, stpra at 669-'70).

Ilere, there are several issues offact that warrant the denial olDefendants' motion.'l'hcre

is an issue of fact as to whether the shunt constitutcs a special use ofthc sidewalk that creates a

duty olcare for the Defendants. There is an issue as to whether the dangerous condition was

opcn and obvious, whether there was an appropriate level of waming, and what level of fault

belongs to each party. Additionally, therc is a question offact as to whether the Plaintifl

rccognized the cause ofhis fall or was merely spcculating. Taking these considerations in the

light most favorable to the Plaintiff, there are lactual issues that prohibit an award of summary

judgment.

Accordingly, Defendants' motion for summary judgment is denied.
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Ilased on the foregoing, it is hercby:

ORDERED AND ADJIIDGED. that the Defendants' motion for summary judgment is

denied

ORDERED AND ADJUDGED, that the Defendants shall serve a copy of this dccision

and order upon the Plaintilland Co-Defendant within twenty (20) days olnotice of entry.

This constitutes thc decision and order ofthe cour1.

Dated: July 5,2022

Hon. Paul L. AIpert,

4

J.S.C.
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