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From: James P Fitzgerald <jfitzgerald@lawfitz.com>
Sent: : Thursday, April 18, 2024 4:02 PM
To: - rulecomments :
Cc: : ‘info@trialacademy.org’ »
Subject: FW: Request for Public Comment on Proposed Amendments to the Uniform Rules for

the Supreme Court and County Court

Categories: Blue category

The Fitzgerald Law Firm, P.C. supports the proposed amendments.

James P. Fitzgerald
Managing Partner

(914) 378-1010

From: New York State Academy of Trial Lawyers <noreply@m.nysa.membercentral.org>

Sent: Thursday, April 18, 2024 10:02 AM

To: James P. Fitzgerald <jfitzgerald@lawfitz.com> _
Subject: Request for Public Comment on Proposed Amendments to the Uniform Rules for the Supreme Court and
County Court

Request for Public Comment on proposed amendments to the Uniform Rules for the
Supreme Court and County Court, relating to litigation financing agreements. If




these rules are adopted, litigation financing agreements are not subject to
disclosure or discovery before the matter is settled or otherwise resolved.

. These requests will be posted on the OCA website and comments are due no later
than May 24, 2024 to to rulecomments@nycourts.gov. Please cc:
info@trialacademy.org on all comments to OCA.

NYS Academy of Trial Lawyérs * 100 Great Oaks Blvd, Suite 123 » Albany, NY 12203
www.trialacademy.org ® info@trialacademy.org
Phone: 518-364-4044
: © Fax:518-514-1184
Click here to unsubscribe or update subscription preferences.

For additional assistance, contact the Trial Academy via email.
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David Nocenti
.

From:
Sent:
To:
Subject:

Attachments:

Categories:

- — R — DU

Ken Riddett <kenriddett@gmail.com>

Monday, April 29, 2024 3:21 PM

rulecomments :

Proposed amendments to Sec 202.67 and Sec 207.38 Uniform Civil Rules relating to
litigation financing

2024.04.29 - OCA Lit Funding Rule Public Comment - F.pdf

Blue category

On behalf of the New York State Trial Lawyers Association attached please

find comments on proposed amendments to Section 202.67 and Section 207.38 of the
Uniform Rules for the Supreme Court and County Court relating to litigation financing
agreements as requested in Memorandum of David Nocenti dated April 12,2024.

--Ken Riddett

RIDDETT AssocIATES
PO Box 7141

Albany, New York 12224

518 463-7784

(C) 518 225-9986 -

Please be CAREFUL when clicking links or opening attachments from external senders.




Memorandum in OPPOSITION

Pu'blic Comment & Opposition To Proposed Amendments To
Sections 202.67 And 207.38 Of The Uniform Civil Rules For The Supreme Court
Relating To Litigation Financing Agreements

Introduction

NYSTLA understands that our civil justice system is premised on the bedrock foundation that citizens with a
need to have their rights vindicated can have their “day in court” to seek justice. And that our justice system is’
equal and fair. Some victims find themselves fighting against large, powerful corporate interests. Large
corporations can summon unlimited resources and hire armies of defense lawyers to drag out and increase the
costs of going to court. Indeed, sometimes their goal.is to raise the cost of the litigation so that poor, middle
class, and hard-working New York families can’t afford the fight.

A litigation funding agreement (“LFA”} can even the playing field. It provides funds to victims so they can better
match the legal resources of large, corporate wrongdoers to obtain restitution and hold them accountable. it
also acts as a disincentive for corporate defendants to endlessly litigate unwinnable cases in hopes of forcing an
unjust settlement. :

However, currently the litigation funding industry is not regulated in New York State. A few unscrupulous
lenders have taken advantage of the lack of rules and regulations to act in bad faith and charge unjustified fees.
Accordingly, NYSTLA supports legislation pending in the legislature that would provide a set of robust provisions
to tightly regulate litigation funding services. The Ieglslatlon supported by NYSTLA succeeds in its goal of
supporting litigation funding while bann/ng abuses

The OCA’s proposed rule changes, justified in part as a need to act “while the Legislature is considering
proposed statutory changes,” would require the disclosure of LFAs in applications seeking leave to compromise
in: (1) a wrongful death action and (2) a personal injury action involving an infant or a judlclally declared
incapacitated person including an mcompetent or conservatee.

QCA’s proposed amendments to 22 N.Y.C.R.R. §§ 207.38 and 202.67 are well-intentioned. HoWever, as
described in more detail below:

e NYSTLA opposes the proposedlchange to 22 N.Y.C.R.R. § 207.38 because requiring the disclosure of an
LFA as part of application seeking leave to compromise in a wrongful death action is unnecessary,
unjustified, and unfair to competent adult distributees.

e NYSTLA opposes the proposed changes to 22 N.Y.C.R.R. § 202.67 to the extent that such changes would
require the disclqsure of an LFA to a defendant as well as to the court. In a personal injury action
involving an infant or a judicially declared incapacitated person, NYSTLA would support disclosure of an

1 See S.4146-A (Cooney)/A.7655-A (Walker).
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" LFA for an in camera review. Accordingly, NYSTLA suggests herein suggested modifications to OCA’s
proposal in connection with § 202.67 to limit disclosure of LFAs for an in camera review.

Additionally, NYSTLA believes OCA needs to modify the current language of 22 N.Y.C.R.R. 202.67(a}{7) to
comport that provision with Appellate Division rules that permit, under certain circumstances, reimbursement
of disbursements after calculation of attorneys’ fees.

Opposition To Amendments To 22 N.Y.C.R.R. § 207.38

Distributees in wrongful death actions should have the same unrestricted right to seek assistance from entering
into an LFA (set aside against their anticipated distributive share) that any other adult has in a personal injury
action. :

NYSTLA thus opposes the imposition of a new requirement for the disclosure of LFAs in wrongful death cases as
unjustified, unnecessary and, most importantly, unfair. It is not the Court’s role to regulate the purported
fairness (or unfairness) of a private funding arrangement entered into by a competent adult distributee in a
wrongful death action.

The accompanying memo from OCA Counsel David Nocenti dated April 12, 2024 justifying the OCA Amendments
(“Nocenti Memo”)} discusses at length Judge Marx’ opinion in Luke’s Cornwall Hospital et. al., 63 Misc.3d 384
(Sup. Ct., Rockland Co. 2019). In that opinion, Judge Marx suggested that that Rule 202.67 be amended to
provide for disclosure “of any litigation funding agreements used to finance disbursements in personal injury

and medical malpractice claims involving infants ...” Id. at 418 (emphasis added). The Marx decision did not
address wrongful death actions or Rule 207.38 at all. o

However, the Nocenti memo states that there is “clear justification” to amend the rules for “all petitions seeking
court approval of a settlement, including not only infant compromises but also matters involving incapacitated
persons or wrongful death compromises” without setting forth any evidence or justification for a special need
or appropriateness for such disclosure in wrongful death cases.

The legislature has been carefully weighing several proposals to regulate the LFA industry statewide in a manner
that protects consumers and empowers litigants across-the-board. That is the ideal way for the state to proceed
here. There is no special need to subject potential distributees in wrongful death actions to the disclosure and
review of an LFA into which they choose to enter.

Opposition To Amendments To 22 N.Y.C.R.R. § 202.67

OCA’s proposal to amend 22 N.Y.C.R.R. § 202.67 is fundamentally flawed because it would require disclosure of
LFAs to defendants in applications seeking leave to compromise in a personal injury action involving an infant or
a judicially declared incapacitated person. However, NYSTLA would support disclosure of LFAs in such cases for
the purpose of an in camera review 2 '

2 OCA”s proposed amendment to § 202.67 here also goes beyond Judge Marx’ request in Luke’s Cornwall Hospital. Judge
Marx’ decision in that case limited his request disclose an LFA in cases involving infants “to the client at inception and to the
" Court in connection with any application for leave to compromise such cases.” Id. (emphasis added). Nowhere did Judge

2



Disclosure of an LFA to a defendant in any action is unnecessary to any public policy goal involving the fairness
(or not) of a particular LFA. Critically, such disclosure will result in the abuse and misuse of such information by
defendants to delay the resolution of litigation in order to allow the litigation funding to grow and put economic
pressure on the plaintiff. Litigation strategy and settlements should be based on the potential liability,
culpability and financial exposure of the defendant—and not on the individual economic circumstance of an
injured victim. Additionally, Defendants might be able to use the disclosed information to undermine the actual
legal claim of the litigant. This will unfairly deter litigants from entering into an otherwise beneficial LFA.

Accordingly, NYSTLA supports the proposed amendments to 22 N.Y.C.R.R. 207.67 if modified language is
included to limit the provision of statements, information or documentation related to an LFA for an in camera
review. This would require the insertion of the underlined language to the proposed amendments to 22
N.Y.C.R.R. § 202.67: . v

e 22 NYCRR 202.67(b): “...and set forth and provide [for in camera review by the court] documentation of
the terms of any interest or other fees charged to the infant or incapacitated person, any contingency or
deferred payment agreements pertaining, and any money horrowed against the anticipated settlement
proceeds.

e 22 NYCRR 202.67(d): “Such affidavit or affirmation also shall set forth and provide [for in camera review
by the court] documentation of the terms of any interest or other fees charged to the infant or
incapacitated person, any contingency or deferred payment agreements and any money borrowed
against the anticipated settlement proceeds.”

e 22 NYCRR 202.67(f)(9): “[for in camera review by the court] a statement detailing the relationships, if
any, among the direct or indirect recipients of such expenditures;” '

e 22 NYCRR 202.67(f)(10): “[for in camera review by the court] a statement that no other entitlement,
benefit or fund is available to pay the proposed expenditures;”

e 22 NYCRR 202.67(f)(11): “[for in camera review by the court] any other facts material to the application,
including but not limited to the complete terms and conditions of any agreement for Iltlgatlon funding
and fee arrangements.”

Proposal to Conform 22 N.Y.C.R.R. 202.67(a)(7) with Appellate Division Rules

NYSTLA does not oppose OCA'’s proposal to add language to 22 N.Y.C.R.R. § 202.67a)(7) stating that “Attorneys
representing the petitioner may not charge or receive interest on disbursements without express approval

in the court order.” Disclosure and approval by the court of costs and disbursements in cases mvolvmg infants
(and wrongful death cases) are already required.

But OCA should maodify the current language of 22 N.Y.C.R.R. 202.67(a)(7) to comport with Appellate Division
rules. § 202.67(a}(7) currently reads in relevant part: “The order shall not provide for attorney’s fees in excess of
one third of the amount remaining after deduction of the above disbursements unless otherwise specifically
authorized by the court.”

Marx suggest disclosure of the details of an LFA to a defendant.



However, the provision of that sentence régarding “after deduction of the above disbursements,” is inconsistent
with the rules of the Appellate Division that permit, under certain circumstances, reimbursement of
disbursements after calculation of attorneys’ fees. See 22 N.Y.C.R.R. §§ 603. 25(e)(3),691. 20(e)(3) 806 27(c),

1015.15(c).

Accordingly, NYSTLA recommends that this sentence be amended by striking the language underscored as
follows: “The order shall not provide for attorney’s fees in excess of one third of the amount [remainingafier

deéuehen—ef—t—he—abeve—d&bwsement—s-} unless otherwise specifically authorized by the court.”

Hith



David Nocenti

.
From: : David Nocenti

- Sent: , Friday, May 10, 2024 2:40 PM
To: rulecomments '
Subject: ' FW: [EXTERNAL] Request for Public Comment -- Litigation financing agreements
Attachments: ' RequestForPublicComment-LitigationFinancingAgreements-041224..pdf; Corporation

' : Counsel comment on proposed amendments to Uniform Rules regarding litigation

financing.pdf

Categories: ' Blue category

From: Potak, Andrew (Law) <apotak@law nyc. gov>

Sent: Friday, May 10, 2024 12:58 PM

To: David Nocenti <DNOCENTI@nycourts.gov>

Cc: Goode-Trufant, Muriel (Law) <mgoodetr@law.nyc.gov>; Matondo—John, Betty (LAW) <bmjohn@Ilaw.nyc.gov>; Yarde,
Ann-Marie (Law) <ayarde@Ilaw.nyc.gov>; Leoussis, Fay (Law) <FLeoussi@law.nyc.gov>; Griffin, Karen (Law)
<kgriffin@law.nyc.gov>; Aurigemma, Lisa (Law) <LAurigem@Ilaw.nyc.gov>; White, Christina (Law)
<CWhite@law.nyc.gov>

Subject: FW: [EXTERNAL] Request for Public Comment -- Litigation flnancmg agreements

Dear Mr. Nocenti,

Annexed as the second attachment, please find a comment from the Office of the
Corporation Counsel on the proposed amendments to the Uniform Rules regarding
litigation financing agreements.

‘Andrew I, Potak
Deputy Chief, Tort Division
212-356-3128 | apotak@law.nyc.gov

La:w Department

PRIVILEGED AND CONFIDENTIALITY NOTICE! THIS E-MAIL MESSAGE 1S INTENDED ONLY FOR THE PERSON(S) TO WHOM IT 1S ADDRESSED

- AND MAY CONTAININFORMATION THAT 18 PRIVILEGED CONFIDENTIAL, OR OTHERWISE PROTECTED FROM DISCLOSURE, THE INFORMATION

CONTAINED HEREIN IS NOT TO BE FORWARDED, DISCUSSED, OR OTHERWISE DISCLOSED TO ANYONE OTHER THAN THE PERSONS(S) )
ADDRESSED N THIS EMAIL WITHOUT THE ADVANCE WRITTEN PERMISSION OF THE SENDER., ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR -
DISTRIBUTION IS EXPRESSLY PROHIBITED. [F YOU ARE NOT THE INTENDED RECIPIENT OF THIS E-MAIL, PLEASE PROMPTLY ALERT THE SENDER BY
REPLY E-MAIL THAT YOU RECEIVED {1 IN ERROR AND DESTROY ALL COPIES OF THE ORIGINAL AND ANY REPLY MESSAGE,

From: David Nocenti <DNOCENTI@nvcourts.gov>
Sent: Friday, April 12, 2024 9:01 AM -




To: David Nocenti <DNQCENTI@nvcourts.gov>
Subject: [EXTERNAL] Request for Public Comment -- Litigation financing agreements

e

n't often get email from dnocenti@nycourts gov. Learn whv.i‘h{éi_:_

Some people who rece

e

%AUT!ON: This emanil'originated from outside of the organization. Do not click links or open attachments unless you recognize the
sender and know the content is safe. Forward suspect email to phish@oti.nyc.goyv as an attachment (Click the More button, then
forward as attachment). . :

Attached please find a Request for Public Comment on proposed amendments to the Uniform Civil Rules for
the Supreme Court and County Court, relating to litigation financing agreements.

This request will be posted on the OCA website at https://ww2.nycourts.gov/rules/comments/index.shtml in the
- next few days, and comments are due no later than Friday, May 24, 2024.

- Thank you.

David Nocenti

Counsel

NYS Office of Court Administration
25 Beaver Street, 10" Floor

New York, NY 10004
dnocenti@nycourts.gov

(212) 428-2146

Please be CAREFUL when clicking links or opening attachments from external senders.




THE CiTY. OF NEW YORK

HON. SYLVIA O. HINDS-RADIX . LAw DEPARTMENT
Corporation Counsel i 100 CHURCH STREET
, . NEW YORK, NY 10007

May 8, 2024
SUBMITTED ELECTRONICALLY

Via email to ralecomments@nycourts.goy
Attn: David Nocenti, Esq., Counsel, Office of Court Administration

Re: Comment on Proposed Amendments to Section 202.67 émd Section .
207.38 of the Uniform Civil Rules relating to Litigation Financing
Agreements '

To Whom It May Concern:

The City supports the proposed amendments to the court rules, which would require
disclosure of litigation financing agreements in actions for wrongful death and personal injury
actions involving infants or judicially declared incapacitated persons. As those discrete cases
require court approval of negotiated settlements, requiring disclosure of financing agreements is
an appropriate salutary step toward increasing protections and fairness to litigants, particularly
those litigants who are most vulnerable. '

Despite commentary positing the advantages of litigation financing, the industry’s
unregulated presence in litigation matters has presented numerous concerns: potential conflicts of
interest; confidentiality concerns; delays and influence on case outcomes; usurious compounding
of interest; and threatened loss of fair distribution of proceeds upon case disposition. Ultimately,

lawyers have ethical responsibilities to their clients, funding firms do not. The proposed
amendments to the court rules, which would require increased transparency, are important changes
that recognize the reality that litigation financing agreements are often in the backdrop of personal
injury and wrongful death actions. Further, the proposed amendments work toward addressing the
litigation financing industry’s longstanding position that financing agreements are separate and
distinct contract arrangements that should be outside of a court's review. To the contrary, the
proposed amendments recognize that consumers are in need of protection through judicial



oversight of these financing agreements in pending settlements involving wrongful death, injured
infants, and judicially declared incapacitated persons.

The City offers a specific comment addressed to the proposed amendment that would
require disclosure of “any contingency, or deferred payment agreements and any money borrowed
against anticipated settlement proceeds.” See proposed amendments to N.Y. Ct. Rule §207.38(b);
§207.38(d); §202.67(b); §202.67(d). As language in standard litigation financing agreements is
specifically crafted to avoid the context of a loan/borrowing agreement, the inclusion of terms in -
the amendments that are commonly found in those agreement may serve to ensure capturing those
arrangements should the amendments be enacted. Accordingly, a proposed suggestion is to add to
the above-cited sections some additional terms that are found in the context of funding agreements,
such as: “investment;” “advance:” “advancement;” “non-recourse purchase;” and “purchase and
sale.” -

While this proposal is limited to requiring . disclosure in certain discrete actions, broader
legislative reform is warranted. In addition to the City’s support of the proposed amendment to
court rules, the City supports the passage of legislation that requires general oversight and
regulation of the litigation financing industry, and the passage of amendments to the State’s Civil
Practice Law and Rules and other relevant statutes to require transparency in all actions pending
in courts of this state. Over the past several legislative sessions in New York, bills have been
introduced that would require increased transparency, registration of litigation funding entities,
and establish certain protections directed specifically at eliminating the buried costs incurred by a
recipient of a funding “advancement.” Presently, despite its increasing involvement as a third-
party to a private party’s lawsuit, the litigation financing industry is unregulated due to the

- industry’s questionable characterization of its funding as “non-recourse,” thereby bringing it out
from under protective usury laws.

Cases handled by the Law Department illustrate the need for reform in this area where
plaintiffs have entered into litigation funding arrangements and the funding entity asserted “liens”
against settlement proceeds. The matter Guss v. City of New York, Supreme Court Kings County
Index #0083537/2006, is one such example. In Guss, a plaintiff entered into. two litigation funding
loans from 2006 totaling $4,250. After appeal, the underlying action was.settled in early March
2017 for $2.1 million plus repayment of the plaintiff’s Medicaid lien. However, post settlement,
the City received notice from the litigation funding company that the loan had become due and, -
with accrued interest, amounted to $2,838,487.65—668 times the original “advance”. The interest
rate was more than 60 percent with an effective annual rate (APY) of 80%. Plaintiff died soon
after the settlement, and the City continued to hold the settlement monies until the issue was
- resolved six years later. In addition to the asserted liens resulting in a hold on final resolution of
the plaintiff’s case, the litigation funding company countersued the Estate of Guss and her
attorneys for breach of contract and breach of good faith and fair dealing. This and other instances
of plaintiffs entering into litigation financing agreements that severely compromised the rights of
the litigants highlight the need for remedial legislation.

Conclusion

The City strongly supports the proposed amendments to the court rules. Although litigation
financing agreements play an important role in providing access to the judicial process, common



‘sense reform, transparency, and oversight is clearly needed. These proposed amendments are an
important first step in addressing the myriad of legal and ethical concerns involved with litigation
financing agreements in civil litigation. The City also endorses even broader reforms to ensure
transparency and oversxg,ht of third party funding agreements in all court proceedings.

Sincerely,

Sylvxa O IImcEs«Radw
Corporation Counsel



David Nocenti

NN _ A
From: Miranda, David <dmiranda@nysba.org>
Sent: Friday, May 17, 2024 11:36 AM '
To: rulecomments
Cc: ' David Nocenti '
Subject: Response to Request for Public Comment 22 NYCRR §§ 202.67 and 207.38.
Attachments: Nocenti Litigation Financing (5.17.24).pdf .
Categories: - Blue category

David Nocenti, Esq
Counsel,
Office of Court Admlmstratlon

Please find enclosed.letter in response to the Request for Public Comment on proposed amendments to Section
202.67 and Section 207.38 of the Uniform Civil Rules for the Supreme Court and County Court relating to
litigation financing agreements. Please contact me with any questions. Thanks.

- Respectfully,

David P. Miranda, Esq.
General Counsel

"New York State Bar Association
One Elk Street, Albany, NY 12207

dlrect 518 4875524 | main: 518 463.3200 | email: dmiranda@nysba.org | www.nysba.org

Please be CAREFUL when clicking links or opening attachments from external senders.
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uug NEW YORK STATE BAR ASSOCIATION

- N¥SBA OneElk Street, Albany, New York 12207 « 518.463.3200 + www.nysba.org

RICHARD C. LEWIS, ESQ.
President

Hinman Howard & Kattell, LLP
80 Exchange Street PO Box 5250
Binghamton, NY 13901-3400
(607) 231-6891

rlewis@hhk.com’

DOMENICK NAPOLETANO, ESQ.
President-Elect
Law Office of Domenick Napoletano
351 Court St
Brooklyn, NY 11231-4689
(718) 522-1377

- domenick@napoletanolaw.com

May 17, 2024

David Nocenti, Esq.

Counsel

New York State Office of Court Administration
25 Beaver Street

New York, NY 10004

Re: Response to Request for Public Comment 22 NYCRR §§ 202.67 and 207.38.
Dear Mr. Nocenti:

This is in response to the Request for Public Comment on proposed amendments to Section
202.67 and Section 207.38 of the Uniform Civil Rules for the Supreme Court and County Court
relating to litigation financing agreements.

The New York State Bar Association (NYSBA) has longstanding concerns over the impact of
“litigation loans” or “litigation financing” on attorney ethical obligations to their clients, as well
as the public benefit of such practice. :

We support the proposed amendments to Sections 202.67 and 207.38 of the Uniform Civil Rules
for the Supreme Court and County Court (22 NYCRR §§ 202.67 and 207.38), to require
disclosure of information relating to litigation financing agreements in certain circumstances.
Our support is not a comment on the underlying issue of whether “litigation loans™ are
appropriate, or whether additional regulations of such practice are necessary.

NYSBA has longstanding policy in opposition to conduct or practices that compromise an

attorney’s duty of independent advocacy and decision-making on behalf of their cllents In
‘Opinion 666, NYSBA’s Committee on Professional Ethics stated

Page 1 of 2



“Ethically, the principles underlying the traditional ban on maintenance found their
expression in DR 5-103(B). That rule prohibits a lawyer from advancing litigation
expenses, the repayment of which is contingent on the outcome of the claim, because the

* client must remain “ultimately liable” for the expenses. See e.g., N.Y. State 553 (1983);
N.Y. State 464 (1977). The client must bear those expenses regardless of the outcome of
the claim...The lawyer must be careful not to compromise confidentiality in dlsclosmg
information to the lending institution. The client must be made aware of such a
possibility and any disclosures to the lending institution by the lawyer should be made.
with the fully informed consent of the client. See DR 4-101(B), (C)(1); see also
Philadelphia Op. 91-9.”

NYSBA welcomes the opportumty for further discussion of issues and concerns related to
“htlgatlon loans” and whether further regulation is required.

~ Respectfully, B Respectfully,

7 ' @f/?/%&”& & &M
S & s (Do e
Richard C. Lewis, Esq. - ' Domenick Napoletano, Esq.

President ‘ President-Elect

Page 2 of 2



David Nocenti

From:
_Sent:
To:
Subject:
Attachments:

Categories:

" Mr. Nocenti:

Eric Schuller <eschuller@arclegalfunding.org>

Monday, May 20, 2024 10:23 AM

rulecomments :

Notice regarding Litigation Flnancmg Agreements

Request For Public Comment-Litigation Financing Agreements-041224..pdf

Blue category .

| was just made aware the attached proposed rule change. | see that it was made available on April 12, 2024 and

sent to Interested persons.

I run a Trade Association that represents companies that offer Consumer Legal Funding to consumers in New York
and across the country as we may be affected by the proposed rule.

1 was wondering how was this distributed as | was not made aware it until last night by one of my members.

Is the date of May 24, this Fr'iday, a had date as we may need some additional time to respond.

Feel free to contact me on my cell, 815-341-9564, or via this email.

‘Thank you for your time and consideration.

Eric

Eric Schuller
President
Alliance for Responsmle

Consumer Legal Funding (ARC)

815-341-9564 (cell)

eschuller@arclegalfunding.org

www.arclegalfunding.org

Confidentiality Notice: This message and |ts attachments may contain confidential, proprietary, and/or trade secret
information that is protected from disclosure. You are expressly prohibited from using, printing, copying,
forwarding, or saving this information without the sender's prior written consent. If you are not the intended '
recipient, please delete the message and attachments without using, printing, copying, forwardmg or saving them,
and notlfy the sender immediately.



Please be CAREFUL when clicking links or opening attachments from extemal senders.




David Nocenti

From: : - Porfilio, Dale <dalep@iii.org>

Sent: , Wednesday, May 22, 2024 9:22 PM

To: : rulecomments -

Subject: Request for Public Comment

Attachments: 20240524 Triple-1 Comment re NY TPLF Disclosure.pdf
Cafegories: " Blue category

The Insurance Information Institute is pleased to submit the attached public comment on proposed
amendments to Section 202.67 and Section 207.38 of the Uniform Civil Rules for the Supreme Court and
County Court relating to litigation financing agreements. Please let us know if we can assist in any way as you
review all public comments on this important issue. '

Dale Porfilio, FCAS, MAAA

President, Insurance Research Council | www.insurance
T(212) 346-5533 | M (904) 608-1457

" Please be CAREFUL when clicking links or opening attachments from external senders.




INSURANCE
INFORMATION  We are the trusted sowrce of unigue, 110 Willlam Street, New York, NY 10038
INSTITUTE - data-driven insights oo insurance 212.346,5500 @ info@lilotg

to inform and empowey Cconsumers . Loty

Affftect wits W THE INGTITUTES

Public Comment on Proposed Amendments to Section 202.67 and Section 207.38 of the
Uniform Civil Rules for the New York Supreme Court and County Court (22 NYCRR §§
202.67 & 207.38) Relating to Litigation Financing Agreements

" On behalf of the Insurance Information Institute
Comment Date: May 24, 2024

Introduction :

The Insurance Information Institute (Triple-I) is the trusted source of unique, data driven insights
on insurance to inform and empower consumers, industry professionals, media, and public
policymakers. We have been educating and informing consumers about our growing concern
with third party litigation funding within the broader umbrella of what we refer to as “legal system
abuse.” Please allow me to provide some brief context. '

Triple-l defines legal system abuse as policyholder or plaintiff attorney practices which increase
_costs and time to settle insurance claims. While litigation is considered a policyholder's last
resort, legal system abuse exploits litigation when a disputed claim could have been resolved
-without judicial infervention. Legal system abuse contributes to higher costs for insurance
operations and policyholder pricing.

Our growing concern with third-party litigation funding is based on the change in the motivation
of the investors. TPLF can be an effective tool for judicial good. Yet, in recent years, TPLF has
devolved in unfortunate ways. Without any direct ties to litigated cases and minimal

K transparency, institutional investors and even sovereign nations are contributing significant
amounts of capital foward litigation for the sole intent of making a profit. ‘

Without transparency, we are not able to provide deep data-driven insights about TPLF’s
impacts on consumers and the insurance industry. Therefore, Triple-I supports mandatory
disclosure of TPLF so we can study the impacts on consumers and carriers alike.

Background ,
A foundational principle for the insurance industry is that prices need to reflect the expected loss

payments and expenses for each policyholder. This means prices need to increase when losses
or loss adjustment expenses increase. The industry has paid significantly higher losses in
recent years, with some of the more influential drivers including:

e Increases in replacement costs for autos, homes, and businesses,
¢ Record-setting insured losses from natural catastrophes,

o Litigation costs,

¢ Theft and crime, and

¢ Risky behaviors like distracted driving.



To elaborate with data-driven insights, replacement costs for all P&C lines increased 40%

cumulatively from 2019 to 2022. Homeowners had the hlghest increase at 55%, with Personal
Auto increasing 46%.

[~ ive P&C Repl t Cost Increases from 2019 to 2022 ’
All PRE and Key Lines (YoY% and Yo3¥%) i aepiaf:emem costs for all P&C
| 50.00% * : ~ lines increased 40.42% from 201%
Ssaa% ‘to 2022 - even after the recent
5D.00% iGEae - decreases in U.S, CPL
5 R

aDa0% -

Cumulative P&C Replacement
Costs Increases (Yo3Y% 2019-22)
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Regarding catastrophes, the industry has experienced over a tenfold increase in insured losses
from natural catastrophes from the 1980’s to the 2020’s (even after adjusting for inflation).

Average insured cat losses up over 1,000% since 19803*
(U8, Inflation-Adjusted Losses, § Biions, 2023}
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The insurance industry’s financial results have deteriorated significantly since the beginning of
the COVID pandemic, with the overall P&C Net Combined Ratio rising from 98.7 in 2020 to
102.4 in 2022 before improving slightly to 101.6 in 2023. This means the industry is paying out
on average $1.02 for every $1.00 of premium collected. Increased losses caused the insurance
industry to increase rates to improve resuits and restore strong policyholder surplus to be the
financial first responders for future losses. Triple-l expects this cycle of rate increases for the
most heavily impacted product lines (i.e., personal auto and homeowners) to continue into 2025.
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Litigation Costs and TPLF

The insurance industry retains claim adjusters, I|t|gat|on managers and defense attorneys to
help settle claims. The portion allocated to defense costs are defined as “Defense and Cost
Containment Expenses” (DCC). These expense dollars across all P&C products increased 29%
from 2018 to-2023, while increasing 65% for General Liability (GL) products across these same
years. GL products are where more of the complex and high limit litigation occurs for large
-.corporations.

Because TPLF is not disclosed in New York as well as most other states, Triple-1 cannot today
quantify how much TPLF.is contributing to the increase in DCC and industry’s financial results.
That said, the 2021 Swiss Re Institute’s report entitled “US Litigation Funding and Social
inflation: The Rising Costs of Legal Liability™ included several key data insights about TPLF."

¢ Mare than half of the USD 17 billion :
Investment in ||t|gatl0n fundmg » Distribution of Tort System Costs
globally in 2020 was deployed in the i Plaintfts’ compensation
U S 4 Praintiffs’ legal costs includes TPLF
o They project this investment to grow W Detonaans lege) coste
to USD 30 billion by 2028, with most
of the growth occurring in the U.S.
e TPLF investments have produced
_internal rates of return from 25%
upwards in recent years.
¢ Plaintiffs receive only 43% of the
tort system costs (on average) when
TPLF is involved, 12 pts less than
without TPLF.

fmstitute foy Legal Helonm, Rasearch Nester

Although merely an estimate, Swiss Re’s study implies the insurance industry would be annually
funding $7.5B (25% return on $30B) of investment returns for TPLF investors by 2028.



Conclusion
In 2022, the Triple-l issued the research report What is third party Istlaatlon funding and how
does it affect insurance pricing and affordability?, in which we summarized four key conclusions.

Third party litigation funding:

e is no longer about David vs Goliath, but about speculatlve investors getting richer as

- they focus on cases more likely to win the big settlements.

o Lacks transparency and a sense of fair play - if attorneys can communicate across the

" table about insurance coverage, why not disclose the involvement of TPLF?

o Creates a moral hazard as sharing the seftlement pie in exchange for funding can fuel a
desire for wanting a bigger pie to resolve the claim.

o Siphons value from the claims and risk management ecosystem — away from
policyholders, claimants, and insurers — and fransfers it to attorneys and investors.

TPLF investment returns and any accompanying increéase in claim payments would have a
direct impact on insurance premiums. The investment proceeds to any TPLF of insurance
claims would be paid within losses, and the insurance company defense costs would be
captured within DCC. The higher losses and DCC would be considered in the pricing of future
policies, alongside economic inflation and catastrophes. Thus, TPLF of insurance claims can
impact the cost of insurance, which for businesses must be embedded in the price consumers
pay for goods and services.

Triple-| is eager to assist with the quantification of how TPLF is impacting consumers and
insurance carriers. But until disclosure of TPLF in insurance claims is standard procedure, no
one will be able to quantify the impacts. Other state governments have recently taken steps to
advance third-party litigation funding transparency in civil lawsuits. indiana enacted House Bill
1124 which requires a plaintiff to disclose whether they've entered into a TPLF agreement.
Montana acted similarly when passing Senate Bill 269. At the federal level, there’s bi-partisan
support for TPLF legislation called the ‘Protecting Our Courts from Foreign Manipulation Act of
2023. .

On behalf of consumers, businesses, and the insurance industry, Triple-1 supports the proposed
amendments to Sections 202.67 and 207.38 of the Uniform Civil Rules for the Supreme Court
and County Court (22 NYCRR §§ 202.67 & 207.38) to require disclosure of Iltlgatlon financing
agreements.

Uule Pof

Dale Porfilio, FCAS, MAAA
Chief Insurance Officer, Insurance Information Institute
President, Insurance Research Council
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“Good morning,

Please see attached in connection with the Administrative Board of the Courts’ request for Public
Comment on proposed amendments to Section 202.67 and Section 207.38 of the Uniform Civil Rules for
the Supreme Court and County Court relating to litigation financing agreements.

Kind regards,

Anthe Maria Bova

General Counsel & Director of Pro Bono Programs
New York County Lawyers Association

111 Broadway, 10™ Floor

New York, NY 10006

Tel.-(212) 267-6650

abova@nycla.org

Please be CAREFUL when clicking links or opening attachments from external senders.
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Joint Comment on Proposed Litigation Funding Rule

_Introduction

The New York County Lawyers Association’s Committee on Tort Law, Committee on
Supreme Court, Committee on Professionalism and Professional Discipline and Committee on
Professional Ethics (collectively, the “Committees™)" share the Office of Court Administration’s view
that litigation financing agreements with plaintiffs or their representatives in certain kinds of personal
injury cases — those requiring court approval of any settlement -- should be disclosed to a Court when
approval of that settlement is sought. However, it does not support the proposed amendments to
Sections 202.67 and 207.38 of the Uniform Civil Rules (the “Rules”) for Supreme Court and County
Court in their current form. Proposed alternate language is included with this statement.

Litigation funding agreements have become increasingly prevalent. They allow litigants and
attorneys to “borrow” money against their interest in an anticipated future recovery. However,
because of the way these transactions are structured, funding companies are permitted to charge
interest and other fees that exceed, or fall outside of, applicable usury laws. In some cases, the rates
can be exorbitant. As the Hon. Paul Marx noted in his opinion in S.D., an infant by his mother and
natural guardian, Jennifer Trelles v. St. Lukes Cornwall Hospital, et. al., 63 Misc.3d 384 (N.Y. Sup.
2019), some attorneys also have used litigation funding to pay disbursements in a case and then have
tried to pass the interest charges on to their clients. And in Echeverria v. Estate of Linder, 2005 N.Y.
Slip Op. 50675(u) at 4-5 (Sup. Ct. N.Y. Co. 2005), the Court criticized the high interest rates that a
litigation funder charged to an impecunious plaintiff, noting that those additional costs made
settlements more expensive and therefore more difficult to achieve.

The proposed rules would require disclosure of essentially any funding agreement relating to
a given case in petitions for approval of settlements involving Estates, infants, and incapacitated
persons. These Rules would cover both “client-side” and “lawyer-side” funding arrangements in
these classes of cases—information proponents of the Rules believe judges need in determining
whether to approve these settlements. We disagree. Though we believe disclosure of certain kinds of
“client side” funding is appropriate, we do not agree the same is true of disclosure of “lawyer-side”
funding or funding to potential distributees of Estates.

The proposed rule changes address wrongful death actions [22 NYCRR § 207.38] and infant
compromises [22 NYCRR § 202.67]. The proposed amendments to the two Rules differ slightly, so

we will address them separately.

Wrongful Death Actions

! The New York County. Lawyers Association was founded in 1908 as one of the first major bar associations in the
country that admitted members without regard to race, ethnicity, religion or gender. Since its inception, it has
pioneered some of the most far-reaching and tangible reforms in American jurisprudence, including through the
work of its many committees that provide in-depth analysis and insight into legal practice areas. The views
expressed here are those of the Committees only, have not been approved by the New York County Lawyers
Association Board of Directors, and do not necessarily represent the views of the Board.
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In wrongful death actions, the proposed rules would require the Estate representative and
attorney to disclose “the terms and documentation of any interest or any other fees charged to the
personal representative of the decedent or any person entitled to take or share in the proceeds of the
settlement and any contingency or deferred payments agreement and any money borrowed against
anticipated settlement proceeds.” (emphasis added). The italicized language is broad enough to cover
lawyer-side funding, regardless of the form that funding takes and regardless of whether the funding
relates to the.one particular settlement or is part of a more complex arrangement regarding financing
the lawyer’s office overhead.

It is the Committees’ view that this language is overbroad. We agree that any funding
agreement which impacts the Estate’s recovery - that is, anything taken out against proceeds
otherwise allocable to the Estate — should be disclosed to the Court so it can evaluate the
reasonableness of the settlement. Agreements reducing the ultimate Estate recovery can potentially
bear on the fairness or appropriate size of the settlement, or may otherwise be of concern for the
Surrogate. We also agree that no attorney should be allowed to charge interest to an Estate on
disbursements without disclosing as much to the Court and seeking its explicit approval.

However, to the extent the rule requires disclosure of funding agreements taken out by an
attorney and relating solely to the attorney’s-legal fee, the Committees do not support it. An
attorney’s personal financial affairs typically are not a relevant concern for the courts and whether an
attorney has obtained funding has no bearing on the reasonableness of a settlement. An attorney is
not a party to a case in which he or she merely represents a client and should not be required to
disclose to a judge their internal financial arrangements simply because they take on a certain kind of
personal injury matter. In any event, a wrongful death petition contains documentation of the terms
of a settlement and requires an explanation to the Court of the reasons why it is in the best interest of
the Estate to accept.

Nor is it relevant if a distributee who is not the Estate representative obtains funding. If a
distributee borrows against monies he or she expects to receive from an Estate, it does not have any
relationship to whether the Estate’s recovery, prior to distribution, is fair under the circumstances.

Infant and Incompetent Compromises

The Committees have the same reservations about the pfoposed rules for infants and -
incompetent persons. The proposed rule requires essentially the same disclosure as the one applicable
to wrongful death actions: attorneys and petitioners must “set forth and provide documentation of the
terms of any interest or other fees charged to the infant or incapacitated person, any contingency or
deferred payment agreements and any money borrowed against anticipated settlement proceeds.”
This language would, like the wrongful death proposal, also require disclosure of agreements purely
relating to the attorney’s legal fee, which is unnecessary and does not reflect on the reasonableness of
the infant’s or incapacitated person’s settlement. The Committees agree that any funding taken out
which would affect the infant’s or incapacitated person’s financial interest, including the monetary
amount ultimately to be recovered from the resolution of the lawsuit, are relevant to an evaluation of
the reasonableness of the settlement and must be disclosed to the Court.
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The proposal also would require a “statement that no other entitlement, benefit or fund is
available to pay the proposed expenditures,” apparently referring to the repayment of funding
agreements. This language does not merely require disclosure, which is the asserted purpose of the
proposed rule. It effectively codifies an affirmative mandate that an expenditure cannot be repaid
from a recovery if there are other funds “available” to do so. This language could conceivably.
interfere with medical treatment paid for by funding. Sometimes, injured parties receive medical
treatment from doctors who do not accept their insurance and then use litigation funding to pay the
bill. This is a particular problem when the medical treatment is especially complex and specialized,
and “in-network™ doctors available to the plaintiff may not have the experience or expertise to do the
work adequately. The proposed language about additional funding could lead a court to find in that
situation that insurance was “available” to pay for medical treatment (no matter how otherwise
inadequate) and deny repayment of funding. This would not necessarily be beneficial to injured
parties, and certainly is beyond the scope of rules intended to ensure transparency. We do not view
this mandate as necessary.

We are attaching proposed modified language,; which would ensure that agreements bearing
on the financial interests of an Estate, infant, or incapacitated person are disclosed, but addressing
our concerns about overbreadth.

The Committees’ support for limited disclosure of funding agreements in context of
applications for court approval of settlements on behalf of infants, estates, and incapacitated persons
also should not be construed to express any view concerning the discoverability of these agreements
during the active phases of litigation. The discoverability of such agreements by adverse parties
presents entlrely dlﬁ'erent concerns, which are not before us here.?

Respectfully submitted,
Committee on Tort Law
Committee on Supreme Court

Committee on Professional Ethics
Committee on Professionalism and Professional Discipline

May 23, 2024

2 There are aspects of some litigation funding agreements or their implementation that may present issues under the
Rules of Professional Conduct. These potential issues are being studied and debated by various ethics committees or
other groups, including NYCLA. These potential issues are unrelated to the purposes of the disclosure proposals on
which we are commenting and therefore we do not address them here.
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A, Proposed amendments to§ 207.38:

Subdivision (b) of §207.38 is amended to read as follows:

(b) The petition also shall show the following: = .

(1) the age, residence, occupation and earnings of the decedent at time of death;

(2) the names, addresses, dates of birth and ages of all the persons entitled to take or share in the
proceeds of the settlement or judgment, as provided by EPTL 5-4.4, or by the applicable law of
the jurisdiction under which the claim arose, and a statement whether or not there are any
children born out of wedlock;

(3) a complete statement of the nature and extent of the disability other than infancy, of any
person set forth in (2) of this subdivision;

(4) the gross amount of the proceeds of settlement, the amount to be paid as attorneys’ fees, and
the net amount to be received by petitioner as a result of the setilement; .
(5) any obligations incurred for funeral expenses, or for hospital, medical or nursing services, the
name and address of each such creditor, the respective anounts of the obligations so incurred,
whether such obligations have been paid in full and/or the amount of the unpaid balance due on
each of said claims as evidenced by proper bills filed with the clerk;

(6) whether any hospital notice of lien has been filed under section 189 of the Lien Law, and if
so, the particulars relating thereto;

(7) on the basis of the applicable law, a tabulation showing the proposed distribution including
the names of the persons entitled to share in the proceeds and the percentage or fraction
representing their respective shares, including a reference to the mortality table, if any, employed
in the proceeding which resulted in the settlement or judgment, and the mortality table employed
in the proposed distribution of the proceeds, [and]

(8) the cost of any annuities in compromises based upon structured settlements in wrongful death
actions|[.]; and

( 9) the terms and documentation 01.‘ oil-a-nv“‘in-t@y&st---car--ai-w--saih-@y---ilees--eh-ggﬁ@d---w~~th-@-?}aefson-a-1~
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money borrowed against anticipated setfement-lawauif proceeds on behalf of the Estate or -] Formatted: Font: 12 pt

otherwige affecting the Estate’s financial interest or the financial interest of the designated E
representative. ‘

Nothwithstanding the fore
entered into solely for the benefit of the attorney and not <1ﬁ(,<,mw Lhc Jmanua! interest oi tlm
Estate is excluded from this rule,

Subdivision (d) is amended to read as follows:

(DA supportlng affidavit by the attorney for petitioner must be filed with each petmon for leave
to compromise showing:

(1) whether the attorney has become concerned in the application or its subject matter at the
instance of the party with whom the compromise is proposed or at the instance of any
representative of such party; -




(2) whether the attorney’s fee is to be paid by the administrator and whether any payment has
been or is to be made to the attorney by any other person or corporation interested in the subject
matter of the compromise;

(3) if the attorney's compensation is to be paid by any other person, the name of such person;

(4) the services rendered by the attorney in detail; [and]

(5) the amount to be paid as compensation to the attorney, including an itemization of
disbursements on the case, and whether the compensation was fixed by prior agreement or based
on reasonable value, and ifby agreement, the person with whom such agreement was made and
the terms thereof].]; Attomeys representing the petitioner may not charge or receive interest on

dishursements without express approval of theeoyet. =&

( 6) The terms and documentation of - any agreement relating to money borrawed against
anticipated settlement proceeds on behalf of the Estate or otherwise affecting the Estate’s
financial interest or the financial interest of the designated Fstate representative,
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B. Proposed amendment fo § 202.67:

1 SudeVIs[on (a)(7) is amended to read as follows. b e e e e e e e e e e e e e o

(a) The settiement of an action or claim by an infant or judicially declared mcapacntated person

(including an incompetent or conservatee) shall comply with CPLR 1207 and 1208 and, in the
case of an infant, with section 474 of the Judiciary Law. The proposed order in.such cases may
provide for deduction of the following dlsbursements from the settlement:

1) motor vehicle reports; _

(2) police reports;

(3) photographs;

(4) deposition stenographic expenses;

(5) service of summons and complaint and of subpoenas;

(6) expert's fees, including analysis of materials; and

(7) other items approved by court order.

Attorneys representing the Petitioner may not charge or receive interest on disbursements
without express approval in the court order.

The order shall not provide for attorney's fees in excess of one third of the amount remaining
after deduction of the above disbursements unless otherwise specifically authorized by the court.

2. Subdivision (b) is amended to read as follows:

(b) The petition or affidavit in support of the application also shall set forth the total amount of
the charge incurred for each doctor and hospltal in the treatment and care of the infant or
incapacitated person, and the amount remaining unpaid to each doctor and hospital for such
treatment and care, and shall set forth and provide documentation of the terms of any interest or -
other fees charged to thie infant or incapacitated person, any contingency or deferred payment
agreements affecting the infant’s or incapacitated person’s financial interest, and any money
borrowed against- anticipated settlement proceeds by or on behalf of the infant or incapacitated
person. If an order be made approving the application, the order shall provide that all such
charges for doctors and hospitals shall be paid from the proceeds, if any, received by the parent,
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guardian, or other person, in settlement of any action or claim for the loss of the infant's or
incapacitated person's services; provided, however, that if there be any bona fide dispute as to
such charges, the judge presiding, in the order, may make such provision with respect to them as
justice requires. With respect to an incapacitated person, the judge presiding may provide for the
posting of a bond as required by the Mental Hygiene Law.

3. Subdivision (d) is amended fo read as follows:

(d) The affidavit or affirmation of the attorney for a plaintiff, in addition to complying with

CPLR 1208, must show compliance with the requirements for filing a retainer statement and
recite the number assigned by the Ofﬁce of Court Admlnlstratlon or show that such
requirements do not apply. St p
documentation-of the-terms.of any-interest-or-other-foes- ehamed to-the-infant-or-ineapacitated
personc-anv-sontingeney-ordeferred pavment agrecments-and-any-meney-Borrowed-against
anticipated-settlementproeeads: Such affidavit or alfirmation shall provide documentation of the
ferms of anv interest or other fees charged fo the infant or incapacitated person, any contingency.
or deferred payment agreements affecting the infants or incapacitated persort’s financial interest,
and auy money borrowed against anticipated litigation proceeds by or on behalf of the infant or
incapacitated person or otherwise anticipated {0 be repaid from the infant’s or incapacitated
person’s case, Nothwithstanding the foregoing, any Hitigation funding asreement or other
financial arrangement eniered into solely for the benefit of the atiorney and fot affecting the
infant’s or incapacitated person’s financial interest is excluded from this rule, '

4, Subdivision (t) is amended to read as follows:

(f) A petition for the expenditure of the funds of an infant shall comply with CPLR Article 12,
and also shall set forth:

(1) a full explanation of the purpose of the withdrawal;

(2) a sworn statement of the reasonable cost of the proposed expenditure;

(3) the infant's age;

(4) the date and amounts of the infant's and parents’ recovery;

( 5) the balance from such recovery;

(6) the nature of the infant's injuries and present condition;

(7) a statement that the family of the infant is financially unable to afford the proposed
expenditures;

®)a statement as to prevrous orders authonzmg such expendltures

(il} {c_tg

(11) any other facts material to the application, including but not limited to the complete terms
and conditions of any agreement for litigation funding and fee arrangements affecting the
infant’s or incapacitated person’s finapcial interest.

(12) any other facts material to the application.

(g) No authorization will be granted to withdraw such funds, except for unusual circumstances,
where the parents are financially able to support the infant and to provide for the infant's
necessaries, treatment and education.
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(h) Expenditures of the funds of an mcapamtated person shall comply with the provisions of the
Mental Hygiene Law.

(i) The required notice of the filing of a final account by an incapacitated person's guardlan and
of a petition for settlement thereof shall show the amounts requested for additional services of
the guardian and for legal services. Prior to approving such allowances, the court shall require
written proof of the nature and extent of such services. Where notice is given to the attorney for
the Veteran's Administration, if the attorney for the Veteran's Administration does not appear
after notice, the court shall be advised whether the Veteran's Administration attorney has
examined the account and whether he objects to it or to any proposed commission or fee.
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Good morning, please find attached MLMIC Insurance Company’s comment letter regarding the above-captioned
request for comments.

Do not hesitate to reach out to me if you have an'y guestions.

Thank you for the opportunity to provide feedback on this matter, which is very impbrtant to MLMIC Insurance

Company.

Marc

MarcD Craw, Esq.

Attorney, General Counsel Ofﬁce
MLMIC Insurance Company

Tel. (518) 786 ~ 2777 -

Email: mcraw@mlmic.com

Please be CAREFUL when clicking links or opening attachments {rom external senders.
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May 24, 2024

Mr. David Nocenti, Esq.

Counsel, Office of Court Administration {(“OCA”)
25 Beaver Street, 10% Floor

New York, New York 10004

RE: OCA Request for public comment on proposed amendments to Section 202.67 and Section 207.38 of
the Uniform Civil Rules for the Supreme Court and County Court relating to litigation financing agreements

Dear Mr. Nocenti:

| am writing on behalf of MLMIC Insurance Company (“MLMIC”). MLMIC is the largest medical liability
insurer in New York State, covering more than 13,000 physicians, 3,000 dentists, dozens of hospitals, and
thousands of other healthcare professionals and facilities in the state. As a result of this coverage, we
defend-and indemnify medical defendants in thousands of medical malpractice lawsuits in the state every
year. : :

MLMIC supports OCA’s above-captioned proposed amendment to require disclosure of third-party
litigation financing (“TPLF”) agreements in lawsuits involving requests for judicial approval of settlements
in wrongful death actions and in personal injury cases involving an infant or judicially declared
incapacitated person. However, for the following reasons we urge OCA to expand the proposed
amendments to include all personal injury cases.

As noted by the OCA letter on page 2, there has been a proliferation of TPLF agreements in recent years
and these agreements can have a potential impact on settlements. In fact, the U.S. Government
Accountability Office (“GAO”) found that TPLF agreements “may create incentives for parties not to reach
settlement.”1 The GAO also noted in their report that the TPLF market increased by 100 percent-from 2017
to 2021. These agreements impose extremely high interest rates that can lead to a plaintiff rejecting a
reasonable settlement offer to “seek extra money to make up the amount that has to be repaid.”?

Most New York courts are presently not permitting disclosure of TPLF agreements in pe'rsonal injury cases,
primarily on the basis that these lending agreements are not “material and necessary” to the defense.
However, we would respectfully submit that the very real potentlal impact of delaying settlements and
increasing costs to both the New York court system and defendants caused by these TPLF agreements
renders the disclosure of these agreements material and necessary.

In fact, defendants in New York must disclose all insurance policies with a potential to satisfy part or all of a
-judgment that may be entered in their actions as a result of the Comprehensive Insurance Disclosure Act
(“CIDA”), Chapter 136 of the Laws of 2022. As noted by the Governor in Approval Memorandum 169 of
2021, the CIDA is designed to “insure that parties in a litigation are correctly informed about the limits of
potential insurance coverage.” TPLF agreements are no different than a defendant’s insurance policies in



terms of potential impacts on settlement. Accordingly, TPLF agreements should similarly be disciosed in all
New York personal injury actions. '

For example, a plaintiff in a medical malpractice action received a referral from her attorney to a TPLF _
company that provided her a lawsuit loan. The loan had a 65 percent interest rate that eventually grew by
1.5 percent every month. The plaintiff, a mother with one of her twins suffering brain damage, was not
informed by her attorney that the TPLF company she received the loan from was owned by her attorney’s
brother.3 Mandatory disclosure of the existence of any TPLF loans in all civil personal injury actions would

- provide greater awareness and transparency of these loans to all of the parties involved in the action.

For these reasons, MLMIC urges the OCA to expand its proposed rule to mandate disclosure of TPLF
arrangements in all New York civil personal injury actions. This will provide much-needed transparency
and facilitate orderly settlements of actions, when possible, by informing defendants as to both the
existence and amount of loans a plaintiff has taken out and will be responsible for paying back. In that
respect, it is equivalent to the CIDA law’s mandated disclosure of a defendant’s liability insurance
information. We also strongly believe that mandating disclosure of TPLF arrangements in all personal
injury actions will serve to protect the public, in their roles as consumers, patients and as litigants.

Sincerely,

‘Michael J. Schoppmann, Esq.
CEO, MLMIC Insurance Company -

1 U.S. Government Accountability Office, GAO-23-105210, Third Party Litigation Financing: Market
Characteristics, Data and Trends, December 1, 2022 at pages 11, 18
(https://www.gao.gov/assets/gao-23-105210.pdf.

2 Ibid at page 20

3 htips://www.bxtimes.com/op-ed-reform-lawsuit-lending-industry/
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From: Ellen Melchionni <emelch@nyia.org>

Sent: : Friday, May 24, 2024 11:29 AM

To: rulecomments

Cc: : - Robert T. Farley

Subject: Litigation Financing Agreement Letter

Attachments: OCA letter re litigation financing from NYIA.pdf

Categories: Blue category

Attached please find the New York Insurance Association’s comments regarding the proposed amendments to
Sections 202.67 and 207.38 of the Uniform Rules for the Supreme Court and County Court relating to litigation
financing agreements.

Please feel free to reach out if you have any questions.

Ellen Melchionni, President

New York Insurance Association, Inc.
130 Washington Avenue

Albany, NY 12210

Www.nyia.org

(518) 432-4227 Office

(518) 281-7660 Cell

Know Better New York Connections

Stay informed, follow us on Facebook, Twitter and LinkedIn

The New York Insurance Association (NYIA®) is a state trade association that has represented the property and casualty
insurance industry for more than 140 years.

CONFIDENTIALITY NOTICE: This email, including attachments, Is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. Any unauthorized review, use, disclosure, or distribution is prohibited. If you are not the
intended recipient, please contact the sender by reply email and destroy all copies of this email and its attachments.

Please be CAREFUL when clicking links or opening attachments from external senders. '




New York Insurance Association™

May 24, 2024

David Nocenti

Counsel, Office of Court Administration
25 Beaver St, 10t floor :
New York, NY 10004

- Via email: Rulecomments@uyeourts. goy

Dear Mr. Nocenti,

We appreciate the opportunity to provide comments on the proposed amendments to Sections
202.67 and 207.38 of the Uniform Rules for the Supreme Court and County Court relatlng to
11t1gat10n ﬁnancmg agreements.

We applaud you for initiating a conversation about litigation funding and considering the
implementation of rules to protect litigants, consumers, and the integrity of the court system. As
stated in the April 12 memorandum, the problems associated with litigation funding include
“exorbitant interest rates, fees and other charges that vastly reduce the recovery of injured

~ parties.” We believe that this, while true, is an incomplete recitation of the harms posed by
unregulated litigation funding. Undisclosed litigation funding prioritizes recovery of the
litigation funder’s investment at the expense of maximizing the litigant’s recovery, often leaving
successful claimants without a meaningful recovery. Critically, undisclosed litigation funding
distorts the normal incentives for timely and rational dispute resolution. It disincentivizes
settlement, and seeking reasonable compensation to remedy one’s injuries, instead incentivizing
unreasonable demands for compensation disproportionate to one’s losses, with resulting
outlandish and inappropriate “nuclear verdicts.”

The various legislative bills referenced in the Memorandum vary in their specifics but generally
share common goals of establishing a framework of regulation and registration, requiring clear
and understandable contract terms and disclosure of fees; some bills also go further and impose
reasonable rates of interest, rights of recission and other consumer protections. One bill, $.2594a
(Comrie), importantly contains a provision that seeks to require the affirmative disclosure of any
litigation funding agreement to all parties to such litigation. None seek to unduly discourage or
functionally prohibit the use of litigation financing. We believe that the approaches contemplated
by the legislature complement the intent of this proposed amendment and would work in concert
to protect consumers by ensuring they are not taken advantage of in times of need.

130 Washington Avenue e Albany, New York 12210
518.432.4227  info@nyia.org ® www.nyia.org



The proposal advanced by the unified court system requires disclosure of the existence of
litigation funding arrangements in “a limited set of cases — most notably requests for judicial
approval of settlements in, wrongful death actions, and in personal injury actions involving an
infant or a judicially-declared incapacitated person.” By advancing this measure, the court
acknowledges the implicit value in disclosure of these arrangements, and the salutary effect of
transparency regarding “financing agreements affecting disbursements or attorney fees but also
other financial agreements that adversely affect the recovery of the injured plaintiff.”

One concern with this proposal is that the harms motivating this amendment are present not only
in the categories to which the proposed rule would apply but are present wherever litigation
funding arrangements occur. Further, the transparency and disclosure elements of the
amendment put a very modest requirement in place for attorneys. The adoption of this rule, while
beneficial in a vacuum, does not go far enough. We fear that it could be perceived as embodying
the totality of needed reforms on litigation funding, and obviating other reforms that could work
in conjunction with this rule. '

We support the laudable intent of the proposal, and respectfully suggest that this rule be
expanded to further require affirmative disclosure of all financing agreements to all parties to the
litigation. This will ensure the protection of the most vulnerable litigants and advance the intent
of this proposal without unduly burdening or restricting litigants or their attorneys

Thank you for the opportumty to comment on this proposal

Sincerely,

Ellen Melchionni
President
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From: | Liz Benjamin ?Liz@marathonstrategies.c’om>
Sent: Friday, May 24, 2024 11:31 AM
To: rulecomments »
Subject: Section 202.67 and 207.38 re: litigation financing agreements.
Attachments: ' FINAL.CFLF OCA Letter 5.24.24.pdf
Categories: Blue category

Dear Mr. Nocenti. Attached and below please find a submission in response to OCA’s request for public comment
related to the rules governing disclosure of litigation financing agreements. Thank you. Liz Benjamin

CONSUMERS FOR

FAIR

LEGAL
FUNDING

May 24, 2024

New York State Office of Court Administration (OCA)
- ATTN: David Nocenti, Esq.

Counsel, Office of Court Administration

25 Beaver St., 10th Fl. :

New York, New York, 10004

Dear Mr. Nocenti,

Thank you for the opportunity to submit public comment on the proposed amendments to Section 202.67 and Section 207.38 of
the Uniform Civil Rules for the Supreme Court and County Court relating to litigation financing agreements. The Office of Court
Administration’s (OCA) attention to the need for disclosure of this financing in the litigation process is timely and appreciated.
Our hope is that any amendments — should they be finalized — will positively impact New Yorkers statewide.

Consumers for Fair Legal Funding (CFLF) is a statewide coalition of community groups, social justice organizations, and business
interests established in 2021 to educate lawmakers, regulators, and members of the public about the harm perpefrated by the
unregulated lawsuit fending (third-party litigation financing) industry.

Part of our mission includes ensuring that the interests of vulnerable New Yorkers who are unbanked, underbanked, and without a
financial safety net are represented. Often these individuals need access to funding streams outside a traditional lending -
framework and lawsuit loans can fill that need. But failing to require disclosure of these finance agreements.in the litigation
process makes a mockery of our legal system by allowing potential conflicts of interest to persist and establishes an uneven
playlng field for plaintiffs.

In this context, OCA has dfforded our coalition the opportunity to examine the need for transparency around the existence of
lawsvit lending in a limited — but critically important — number of wrongful death cases and certain personal injury cases.

Lawsuit lending has ballooned into a multibillion-dollar industry due to a complete absence of regulation. Unscrupulous lenders
have been kn<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>