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MEMORANDUM
To: All Interested Persons
From: David Nocenti
Re: Request for Public Comment — Proposal to amend 22 NYCRR § 36.2(d) relating

to compensation limits for Part 36 appointees

Date: July 2, 2024

The Administrative Board of the Courts is seeking public comment on a proposal to
increase, from $100,000 to $125,000, the annual compensation limit for persons appointed by
Jjudges pursuant to Part 36 of the Rules of the Chief Judge.

Attached as Exhibit A is a memorandum from the UCS Guardianship Advisory
Committee, providing background on the proposed rule change. As noted in that memorandum,
the current $100,000 limit has not been increased since 2018, and Part 36 appointees awarded
more than that amount in any calendar year are not eligible for new appointments under Part 36
for the following calendar year. ' '

The specific change would be made to 22 NYCRR § 36.2(d), which would be amended
to tead as follows:

“(d) Limitations on appointments based upon compensation.

(1) No person shall be eligible to receive more than one appointment within a
calendar year for which the compensation anticipated to be awarded to the
appointee in any calendar year exceeds the sum of $15,000.

(2) If a person has been awarded more than an aggregate of $106,000 $125,000 in
compensation by all courts during any calendar year, the person shall not be
eligible for compensated appointments by any court during the next calendar year.

(3) For purposes of this Part, the term compensation shall mean awards by a court
of fees, commissions, allowances or other compensation, excluding costs and
disbursements.



(4) These limitations shall not apply where the appointment is necessary to
maintain continuity of representation of or service to the same person or entity in
further or subsequent proceedings.” -

Persons wishing to comment on the proposal should e-mail their submissions to
rulecomments@nycourts.gov or write to: David Nocenti, Esq., Counsel, Office of Court
Administration, 25 Beaver Street, 10® F1., New York, New York, 10004. Comments must be

‘received no later than August 16, 2024.

All public comments will be treated as available for disclosure under the Freedom of
Information Law and are subject to publication by the Office of Court Administration. Issuance
of a proposal for public comment should not be interpreted as an endorsement of that proposal by
the Unified Court System or the Office of Court Administration. '



EXHIBIT A



STATE OF NEW YORK
UNIFIED COURT SYSTEM

GUARDIANSHIP ADVISORY COMMITTEE
‘ Office of Court Administration
25 Beaver Street, 10" Floor
New York, New York 10004
(212) 428-5508

Hon. David H. Guy

‘ Chair
p
MEMORANDUM
"TO: Administrative Board of the Courts
'FROM: Hon. David H. Guy
DATE: June 4, 2024

SUBJECT: Applicability of Compensation Limitation in Part 36.2 (d) .(2) to Court
- Examiners : _

This memorandum is submitted in response to the request from the
Administrative Board of the Courts for a recommendation from the Guardianship
Advisory Committee (GAC) as to whether the compensation limitation set forth in Part
36 of the Rules of the Chief Judge (22 NYCRR [Part] 36) should be either (1) increased
or (2) contain an exemption for court examiners. This topic was discussed at the GAC
meeting on May 8, 2024 and our recommendation is based on broad cohsensus of our
committee.

The GAC recommends that the compensation limitation set forth in
Part 36.2 (d) (2) be increased from $100,000 to $125,000.

Court examiners are fiduciary appointees subject to the reporting requirements and
. disqualifying factors and limitations of Part 36. Part 36.2 (d) (25 limits appointments
based upon compensation awarded for Part 36 appointments as followé:

If a person has been awarded more than an aggregate of $100,000 in
compensation by all courts during any calendar year, the person shall not

be eligible for compensated appointments by any court during the next
calendar year.”



This “cap” on compensation has been increased only twice in over the last 20
years. On November 15, 2002, the cap was set at $50,000. On February 4, 2008, this
sum was raised to $75,000. About a decade later, on October 18, 2018, the sum was
raised to $100,000. |

In some areas of the state, particularly the large downstate counties, a significant -
number of experienced and capable court examiners have been rendered ineligible to
serve due to awards that exceed the Part 36.2 (d) (2) “cap”. The First Départment
reported that one-half of the court examiners on their list are ineligible to serve as court
examiners in 2024 because they have “capped” out. A

A decrease in Part 36 list court examiners results in a higher caseload for those
remaining on the list and compounds the problem. Higher caseloads also mean court
examiners have less time to devote to necessary compliance efforts. o

As a temporary solution, the GAC previously recommended a two year
“moratorium” on Court Examiner fees being included in the Part 36 cap. After further
review, the GAC recommends that the cap be raised from $100,000 to $125,000 and
that Part 36.2 (d) (2) of the Rules of the Chief Judge be amended as follows:

(d) Limitations on appointments based upon
compensation

* * *

(2) Ifaperson or entity has been awarded

more than an aggregate of {$106;000]
$125.000 in compensation by all courts
during any calendar year, the person or
entity shall not be eligible for
compensated appointments by any court
during the next calendar year.

The GAC recommends the sum of $125,000 based upon the annual average rate
of inflation utilizing the consumer price index rates published by the U. S. Bureau of
Labor Statistics (a copy of a table showing the Consumer Price Index U. S. City Average
is annexed). The current rate of inflation is 3.4 percent based upon the consumer price
index for May 2024. The U. S. Congressional Budget Office predicts that inflation will

be 2.2 percent in 2025, 2.1 percent in 2026 and level to 2 percent a year to 2034 (see



The Budget Economic Outlook: 2024 to 2034, dated February 2024, page 43,
www.cbo.gov/system/files/2024-02/59710-Outlook-2024.pdf). The GAC further

recommends that this cap on compensation be periodically reviewed and increased

commensurate with inflation.

If you have any questions, please feel free to contact me, or Meredith R. Jones,

Special Counsel for Surrogate and Fiduciary Matters.

il

cc: David Nocenti
Meredith R. Jones
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