4.10 Character Evidence Re: Affirmative Defense of Duress, Entrapment, or Insanity 

(1) In a criminal proceeding, if a defendant interposes an affirmative defense of duress or entrapment—which necessarily places the defendant’s predisposition to commit the crime charged in issue—the People may present evidence of criminal acts of a similar nature committed by the defendant to rebut the affirmative defense.

(2) In a criminal proceeding, if a defendant interposes the affirmative defense of mental disease or defect—which necessarily places in issue some aspects of the defendant’s character and personal history—the People may present evidence of criminal acts committed by the defendant that are relevant to rebut the affirmative defense. 

Note

	Subdivision (1) is derived principally from People v Calvano (30 NY2d 199 [1972]). As Calvano explains:

“the defendant [Calvano] was under the burden of proving entrapment by showing that he was ‘a person not . . . disposed to commit’ the . . . crimes charged [Penal Law § 40.05], and of proving duress by satisfying the jury that he was coerced to commit them by the use or threat of force overcoming his will [Penal Law § 40.00]; and the People assert that they were, therefore, entitled to refute his proof by evidence of his intent or disposition to commit criminal acts of that nature.

“That proposition would seem logically to follow . . . . Chief Justice Hughes, writing for the [Supreme] [C]ourt, after finding the predisposition and criminal design of the defendant relevant to the defense of entrapment, said: . . . ‘if the defendant seeks acquittal by reason of entrapment he cannot complain of an appropriate and searching inquiry into his own conduct and predisposition as bearing upon that issue. . . .’ (Sorrells v. United States, 287 U. S. 435, 451-452.)” (Calvano at 203-204.) 

A pre-disposition (or disposition) to engage in criminal acts describes a character trait of an individual. By analogy to the Molineux rule (People v Molineux, 168 NY 264 [1901]), Calvano held that the People may rebut the affirmative defense of entrapment by presenting evidence of the defendant’s “disposition to commit criminal acts” of the “nature” of the crime for which the defendant is presently charged. (Calvano at 204; see People v Santarelli, 49 NY2d 241, 248 [1980] [“in asserting (the defense of entrapment), the accused necessarily places his predisposition to commit the crime in issue (see Penal Law, § 40.05) and thereby ‘opens the door’ for the People to introduce evidence of similar uncharged acts”]; People v Harrison, 208 AD2d 648, 648 [2d Dept 1994] [“When the People are forced to refute a claim of entrapment, evidence of similar uncharged crimes becomes relevant to prove that the defendant was, in fact, predisposed to commit the crime charged”].)

	Regarding the defense of duress, Calvano also held that when the defendant raises the defense of duress, “prior criminal acts of the same nature [as that with which the defendant is charged] may properly be proved to rebut the defense that defendant was ‘coerced’ into the transgression.” (Calvano at 204; see People v Rosado, 244 AD2d 772, 776 [3d Dept 1997] [“By arguing duress . . . defendant placed his intent squarely in issue. It was, therefore, proper for the People to introduce the underlying facts of (defendant’s prior) youthful offender adjudication to prove a disposition to commit acts of a similar nature in order to rebut the (defense of duress)”].)

	While normally the proffered evidence of a defendant’s criminal acts will have been committed prior to the crime presently charged, Calvano also held that criminal acts of the defendant subsequent to the date of the crime charged may be equally relevant. And while normally the People may prove a prior conviction of the defendant in rebuttal, People v Mann (31 NY2d 253, 260 [1972]) held that the People may do so as part of the “direct case” when it is “ ‘clear that the defense of entrapment will be invoked.’ ” added that

	Evidence of a defendant having committed criminal acts similar to a crime with which the defendant is presently charged raises a concern about possible undue prejudice. Thus, “evidence of this nature must always undergo the scrutiny and preliminary evaluation of the Trial Judge, who is charged with the responsibility of excluding it when its relevance to disposition is remote or its probative effect so doubtful as to be outweighed by the prejudice its reception will engender.” (Calvano at 206.)

	Subdivision (2) is derived from People v Santarelli (49 NY2d 241, 248 [1980]), which held that “when a defendant interposes the ‘insanity defense’, he necessarily puts in issue some aspects of his character and personal history.” Therefore, “evidence of uncharged criminal or immoral conduct may be admitted as part of the People’s case on rebuttal if it has a tendency to disprove the defendant’s claim that he was legally insane at the time of the crime.”

	The Santarelli Court was careful to add that its holding “is not to suggest, however, that a defendant automatically places his entire character in issue when he interposes the defense of legal insanity. To the contrary, a defendant who asserts an insanity defense ‘opens the door’ to the People’s ‘character evidence’ only to the extent that such evidence has a natural tendency to disprove his specific claim.” (Santarelli at 249.)

	When the defendant’s criminal history is introduced, the jury should be instructed that “it could consider defendant’s prior criminal history only in relation to the question of his sanity and not as an indication of [the defendant’s] general propensity to commit the crime for which he was on trial.” (Santarelli at 254.)

	On its facts, the People “sought to establish that the shooting was merely a product of defendant’s ‘explosive personality’, a character trait not rising to the level of legal insanity.” (Santarelli at 244.) While some of the evidence of the defendant’s prior criminal conduct was relevant to support the People’s theory, significant portions were not. In particular, some prior acts of violence were not relevant; they were not consistent with the People’s theory—i.e. how the acts of violence began was not explained nor was it otherwise proved that the defendant acted in those instances with an “explosive personality.” Likewise, proof of the defendant’s prior conviction for “possession of a sawed-off shotgun” was not relevant. (Santarelli at 252.)
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