4.09 Character Evidence & Method of Proof[endnoteRef:1] [1:  In March, 2025, this rule was added, combining rule 4.07.1 (Character Evidence) and rule 8.39 (Reputation Evidence).] 


1.  Admissibility. 

1. Evidence of a person’s character is not admissible to prove that the person acted in conformity therewith on a particular occasion.

1. Evidence of a defendant’s bad reputation for a character trait is not admissible unless the defendant first offers evidence of his or her good reputation for that character trait.

1.  Notwithstanding subdivision (1) (a):

1.  In a civil or criminal proceeding, evidence of a person’s character is admissible where character or a character trait is in issue as a matter of substantive law. 

1.  In a criminal proceeding, defendant may offer evidence of character that is relevant to prove the defendant acted in conformity therewith on a particular occasion, and, if the evidence is admitted, the People may present evidence to rebut the defendant’s character evidence.

1.  The credibility of a witness who has given substantive evidence may be impeached by evidence of the witness’s reputation for untruthfulness in the community as set forth in Guide to New York Evidence rule 6.23.

1.  Method of Proof. When evidence of a person’s character is admissible, proof thereof may not be proved by evidence of specific acts of a person, or by a witness’s opinion of a person’s character, but rather only by testimony as to that person’s reputation among a “community of individuals” for the relevant character. 

1.  A “community of individuals” exists wherever the person’s associations are of such quantity and quality as to permit the person to be personally observed by a sufficient number of individuals to give reasonable assurance of reliability of that reputation. 

1.  The foundation for the admission of such reputation evidence requires that a witness testify to views of a sufficient number of the community of individuals who have had sufficient experience with the person whose reputation is being testified to. 

1.  Notwithstanding subdivision (4): 

1.  In a criminal proceeding, if a defendant through the testimony of a witness called by the defendant offers evidence of his or her good character, the People may independently prove any previous conviction of the defendant for an offense that would tend to negate any character trait or quality attributed to the defendant in that witness’s testimony.

1.  In a criminal proceeding, the People may prove that a defendant has been previously convicted of an offense when the fact of such previous conviction constitutes an element of the offense charged, or proof thereof is otherwise essential to the establishment of a legally sufficient case, unless the defendant has admitted the conviction in accord with CPL 200.60 or 200.63.

1.  In a civil proceeding against an employer for negligent hiring, retention, and supervision, proof of the employee’s character as it pertains to a propensity for the conduct in issue and that the employer knew or should have known of the employee’s propensity may be established by specific acts of the employee.

1.  Impeachment and Cross-Examination of Character Witness. 

1.  A character witness is subject to impeachment like any other witness. 

1.  If a witness offers reputation evidence as to a person’s character, that witness may be asked on cross-examination whether the witness has heard that the person has been convicted of a crime or engaged in conduct, other than the crime(s) or conduct with which the defendant is charged, that is inconsistent with that reputation.

Note

	Subdivision (1) (a) sets forth the long recognized rule in civil and criminal proceedings that (absent the exceptions in subdivision [2]) the character or a character trait of a person may not be proved to raise an inference that the person acted in conformity therewith on the occasion in issue (see e.g. Noonan v Luther, 206 NY 105, 108 [1912] [“the rule is clear ‘that the character of a party in a civil cause cannot be looked to as evidence that he did or did not do an act charged’ ”]; People v Zackowitz, 254 NY 192, 197 [1930] [“Fundamental hitherto has been the rule that character is never an issue in a criminal prosecution unless the defendant chooses to make it one”]; People v Mullin, 41 NY2d 475, 479 [1977] [“ ‘(i)nflexibly the law has set its face against the endeavor to fasten guilt upon (a defendant) by proof of character or experience predisposing to an act of crime’ ”]).

	This exclusionary rule is “one, not of logic, but of policy” (Zackowitz, 254 NY at 198; cf. CPL 60.42 [limiting admissibility of evidence of a victim’s sexual conduct in a sex offense cases], and CPL 60.43 [limiting admissibility of evidence of a victim’s sexual conduct in non-sex offense cases]; Guide to NY Evid rule 4.22, Complainant’s Sexual Conduct or Dress [rev Dec. 2023]).

	Subdivision (1) (b) reflects the holding in People v Kuss (32 NY2d 436, 443 [1973]) that “[w]hether the defendant’s character will become an issue in the trial is the defendant’s option, for until he introduces evidence of good character the People are precluded from showing that it is otherwise.”

	Subdivision (2) (a) sets forth the general rule that character evidence is admissible where the character or a character trait of a person is in issue as a matter of substantive law. 

	In a civil case, the “principal claims putting reputation directly in issue are defamation and malicious prosecution.” (Jerome Prince, Richardson on Evidence § 4-410 [Farrell 11th ed 1995, 2008 Supp]; see Kravitz v Long Is. Jewish-Hillside Med. Ctr., 113 AD2d 577, 583 [2d Dept 1985] [character evidence may be “used in those cases in which a person’s character is directly in issue as a matter of substantive law . . . ; thus, a defendant may introduce evidence of plaintiff's bad reputation in an attempt to mitigate damages in an action for defamation or malicious prosecution”]; Fraser v Park Newspapers of St. Lawrence, 257 AD2d 961, 962 [3d Dept 1999] [in a defamation action, “defendant is certainly entitled to adduce proof of plaintiff’s general reputation at the time of publication, in an attempt to show that he was not damaged significantly by the alleged misrepresentation”].) As set forth in subdivision (4), proof of character is by reputation; “evidence of specific acts of wrongdoing is generally not admissible for this purpose.” (Fraser at 962.)

	In a criminal case, evidence of motive may be admissible “even though it reflect[s] on the defendant’s character.” (People v Moore, 42 NY2d 421, 428, 397 NYS2d 975, 366 NE2d 1330 [1977]) [testimony that “the defendant and his associates planned and carried out the. . . shooting because they had a vicious ideological hatred for the police. . .was properly admitted to show the motive for the shooting even though it reflected on the defendant's character. . .which was not otherwise in issue”].

	Further examples of where reputation evidence in civil and criminal proceedings may be in issue as a matter of substantive law and where proof may be by specific acts are set forth in the Note to subdivision (5), and see Guide to New York Evidence rule 4.10 (Character Evidence Re: Duress, Entrapment, or Insanity Affirmative Defense) and rule 4.11 (Character Evidence Re: Justification Defense).

	Subdivision (2) (b) is derived from Court of Appeals precedent which gives a defendant in a criminal proceeding the option to introduce reputation evidence as to defendant’s own good character for the purpose of raising an inference that defendant would not be likely to commit the crime charged (see e.g. People v Aharonowicz, 71 NY2d 678, 681 [1988] [“The principle has long been that in a criminal prosecution, the accused may introduce evidence as to his own good character to show that it is unlikely that he committed the particular offense charged”]; People v Van Gaasbeck, 189 NY 408, 413-414 [1907]). 

	When the defendant opts to introduce evidence of good character, “such testimony must relate to the traits involved in the charge against him” (People v Miller, 35 NY2d 65, 68 [1974]; e.g. People v McDowell, 9 NY2d 12, 14 [1961] [in a prosecution for assault, character evidence of the “defendant’s reputation for peacefulness in the community in which he resided” was admissible]).

	In a criminal proceeding, evidence of a person’s relevant character trait “may in and of itself give rise to a reasonable doubt of guilt where none would otherwise exist.” (People v Bouton, 50 NY2d 130, 139 [1980], citing People v Trimarchi, 231 NY 263, 266 [1921]; see People v Aharonowicz, 71 NY2d 678, 682 [1988] [character evidence “may give rise to a reasonable doubt only when in the judgment of the jury it is believed and sufficiently calls into question the credibility of the People’s evidence tending to establish guilt”]; People v Colantone, 243 NY 134, 136 [1926] [“This court has frequently stated that evidence of good character is a matter of substance, not of form, in criminal cases, and must be considered by the jury as bearing upon the issue of guilt”].)

	Once the defendant puts his or her character in issue, the People may, as the rule states, in rebuttal, challenge the “good” character or character trait elicited by defendant (see e.g. People v Richardson, 222 NY 103, 107 [1917]; People v Hinksman, 192 NY 421, 430-431 [1908]). 

	Subdivision (3) incorporates by reference the Guide to New York Evidence rule 6.23 (Impeachment by Reputation for Untruthfulness and Rebuttal).

	Subdivision (4). Method of Proof. This subdivision states the well-established rule in New York that when a person’s character or character trait is admissible it must be proved by the testimony of that person’s reputation among a “community of individuals,” as defined in subdivision (4) (a), and the character evidence must relate to the trait or traits involved in the charge against the defendant (see Bouton, 50 NY2d at 139 [“While the nature of the defendant’s character is the object of the proof, reputation—the aggregate tenor of what others say or do not say about him—is the raw material from which that character may be established”]; People v Miller, 35 NY2d 65, 68 [1974]; People v Kuss, 32 NY2d 436, 443 [1973]; People v Van Gaasbeck, 189 NY 408, 413-415 [1907]).

	The opinions of those who know defendant personally and have firsthand knowledge of defendant’s character are not admissible, nor (except as provided in subdivision [5]) is proof of defendant’s commission of specific acts that may implicate the trait admissible (Van Gaasbeck, 189 NY at 415-416). The basis for this limitation as stated by the Court of Appeals in Van Gaasbeck is that “its admission would lead to the introduction into the case of innumerable collateral issues which could not be tried out without introducing the utmost complication and confusion into the trial, tending to distract the minds of the jurymen and befog the chief issue in litigation” (id. at 418).

	Subdivision (4) (a) is derived from Bouton (50 NY2d at 139 [“A reputation may grow wherever an individual’s associations are of such quantity and quality as to permit him to be personally observed by a sufficient number of individuals to give reasonable assurance of reliability”]; accord People v Fernandez, 17 NY3d 70, 76 [2011]).

	In Bouton, the proffered reputation evidence was from “those who had known [the defendant] in the jewelry business community in which he had actively trafficked for up to 30 years.” (Id. at 138.) Bouton found that business community to be an acceptable community of individuals, explaining that a person “might be better known in the community of his employment and in the circle of his vocational fellows, where opportunities to evidence the traits at stake may occur with greater frequency than in the environs of his dwelling place, nestled in the anonymity of a large city or suburb.” (Bouton at 139; cf. People v Durrant, 173 AD3d 890, 892 [2d Dept 2019] [“the defendant’s reputation in the workplace for lack of sexual impropriety was in no way relevant to whether he sexually abused a child in secret and outside of the workplace”].)

[bookmark: _Hlk189170194]	Subdivision (4) (b) is derived from People v Fernandez (17 NY3d at 76-77 [a proper foundation is laid for reputation evidence “where the testifying witnesses report the views of a sufficient number of people, and those views are based on sufficient experience with the person whose character is in question”]) and People v Hanley (5 NY3d 108, 113-114 [2005] [a proper foundation was laid when the witness “worked in a close setting with (the person) and regularly interacted and communicated with the same group of people”]).

	Whether the proffered reputation evidence is reliable, i.e. “whether a character witness has established a proper basis for knowing” a person’s reputation, “is a question of law for the court”; “whether that witness is worthy or unworthy of belief or is motivated by bias . . . is a factual question for the jury. We caution that a trial court should not use reliability as a ground for excluding evidence it believes is not credible.” (Fernandez at 77.)

	Upon establishing a foundation, a witness may testify that “I have heard the reputation for the relevant character or character trait is good,” or to the fact that since the witness has never heard anything contrary to the relevant character or character trait, defendant’s reputation must be “good” (Van Gaasbeck, 189 NY at 420). And “the fact that the offer [testimony] consisted solely of ‘negative evidence’—i.e., the absence of adverse comment on the pertinent aspects of defendant’s character—could not in itself be the basis for an exclusionary ruling.” (Bouton, 50 NY2d at 140.)

	Subdivision (5) (a) restates CPL 60.40 (2), which provides that “[i]f a defendant in a criminal proceeding, through the testimony of a witness called by him, offers evidence of his good character, the people may independently prove any previous conviction of the defendant for an offense the commission of which would tend to negate any character trait or quality attributed to the defendant in such witness’ testimony.” (See William C. Donnino, Prac Commentary, McKinney’s Cons Laws of NY, CPL 60.40 at subd two.)

	Subdivision (5) (b) restates the rule in CPL 60.40 (3) that “the people may prove that a defendant has been previously convicted of an offense” when substantive law states that a “previous conviction constitutes an element of the offense charged, or proof thereof is otherwise essential to the establishment of a legally sufficient case,” unless the defendant has admitted the previous conviction pursuant to CPL 200.60 or 200.63. (See William C. Donnino, Prac Commentary, McKinney’s Cons Laws of NY, CPL 60.40 at subd three.)

[bookmark: OLE_LINK5]	Subdivision (5) (c) is derived from Park v New York Cent. & Hudson Riv. R.R. Co. (155 NY 215, 219 [1898] [the “rule is to require incompetency (of a servant) to be shown by the specific acts of the servant, and then, that the master knew or ought to have known of such incompetency. The latter may be shown by evidence tending to establish that such incompetency was generally known in the community”]) and its progeny. (See McDermott v Daniell, 121 App Div 736, 737 [1st Dept 1907] [“The respondent concedes the general rule in this (s)tate to be as declared in Park v. N. Y. Central & H. R. R. R. Co. (155 N. Y. 215), and many other cases, that in an action like the present the plaintiff, in order to succeed, must show incompetency by specific acts of the servant, and that the master knew, or ought to have known, of such incompetency”]; Kenneth R. v Roman Catholic Diocese of Brooklyn, 229 AD2d 159, 161 [2d Dept 1997] [“In instances where an employer cannot be held vicariously liable for its employee’s torts, the employer can still be held liable under theories of negligent hiring, negligent retention, and negligent supervision . . . . However, a necessary element of such causes of action is that the employer knew or should have known of the employee’s propensity for the conduct which caused the injury (see, e.g., Park v New York Cent. & Hudson Riv. R. R. Co., 155 NY 215 . . . )”].)

	Subdivision (6) (a) states the general rule that a witness in a civil or criminal proceeding is subject to impeachment. (See generally Guide to NY Evid art 6, Witnesses & Impeachment.)

	Subdivision (6) (b) is derived from Court of Appeals precedent which holds that the witness providing reputation testimony may be asked on cross-examination whether the witness has heard about particular events that are derogatory to the reputation testified to by the witness (People v Kuss, 32 NY2d 436, 443 [1973] [“(I)t is well established that they may be asked as to the existence of rumors or reports of particular acts allegedly committed by the defendant which are inconsistent with the reputation they have attributed to him”]). Specifically, the witness may only be asked whether the witness heard of the event and not whether the witness has personal knowledge of such an event. (People v Kennedy, 47 NY2d 196, 206 [1979] [“Assuming, arguendo, that Mrs. Kennedy did indeed serve as a character witness, any impeachment cross-examination should have been limited to her knowledge of defendant’s reputation, and should not have extended to her personal knowledge of the underlying acts”].) In Kuss, the Court emphasized that there are certain limitations, namely, “[t]he inquiry cannot be used to prove the truth of the rumors, but only to show the ability of the witness to accurately reflect the defendant’s reputation in the community. And the prosecutor must act in good faith; there must be some basis for his questions” (Kuss, 32 NY2d at 443).

	And, if the witness is solely a character witness, he or she may not be questioned about the crimes or underlying conduct of the crimes of which the defendant is accused (People v Lopez, 67 AD2d 624, 624 [1st Dept 1979] [“The District Attorney also should not have asked defendant’s character witness whether he would change his opinion of defendant’s character if he heard that defendant had committed a cold-blooded murder, obviously referring to the case on trial. The question improperly assumed that the defendant was guilty of the crime with which he was charged, the very issue toward the determination of which the character evidence was offered”]; People v Lowery, 214 AD2d 684, 685 [2d Dept 1995] [“We agree with the defendant that the prosecutor’s cross-examination of a defense character witness exceeded the bounds of propriety insofar as the prosecutor utilized hypothetical questions which assumed the defendant’s guilt of the crimes for which he was on trial”], mod on other grounds 88 NY2d 172 [1996]; People v Gandy, 152 AD2d 909, 909 [4th Dept 1989] [“The court erred in permitting the People to cross-examine defendant’s character witnesses concerning whether their opinions of defendant’s reputation would change if they knew that defendant had committed the crimes at issue”]).
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