4.03 Collateral Estoppel

(1) In general, the doctrine of collateral estoppel bars relitigation between the same parties (or parties the court deems to be the same) of an evidentiary or ultimate fact necessarily resolved in a party’s favor in a prior valid adjudication. The doctrine is not as liberally applied in criminal proceedings as in civil proceedings. 

(2) (a) In determining whether to apply the doctrine of collateral estoppel to preclude the admissibility of a fact or determine an action, a court initially must be satisfied:

[bookmark: _Hlk182865568](i) that the parties in both proceedings are the same or so closely related that they may be deemed as one for collateral estoppel purposes; in a civil proceeding only, however, there is greater flexibility as to the identity of the party who seeks to apply the doctrine of collateral estoppel, which may include a person or entity in legal privity with a party in the prior judgment;

(ii) that there is an identity of a factual issue in both the prior valid and final judgment and the present proceeding, which was necessarily decided in the prior proceeding and is decisive of an issue in the present proceeding or of the action; and 
`
(iii) that the party against whom the estoppel is to be applied had a full and fair opportunity to contest the fact asserted as controlling in the present proceeding.

(b) In evaluating whether the criteria in subdivision (2) (a) are satisfied, a court may need to consider whether relitigation should nonetheless be permitted in a particular case in light of what are often competing policy considerations, including fairness to the parties, conservation of the resources of the court and the litigants, and the societal interests in consistent and accurate results.

(3) The moving party bears the burden of proving the identity of a common factual issue per subdivision (2) (a) (ii); the opposing party bears the burden of proving the absence of full and fair opportunity to contest the issue per subdivision (2) (a) (iii).

(4) Suppression order
Where the People’s evidence, if not suppressed, would be admissible in two criminal prosecutions, each in a separate county, the denial of suppression of the evidence in one county does not estop the defendant from contesting the validity of the seizure in the other county when there is a basis for submission of evidence in the second proceeding not advanced in the first proceeding, including, for example, that the defendant did not testify in the prior prosecution and would testify in the pending prosecution.  

(5) Parole or probation violation proceedings
(a) A determination that the defendant violated a condition of probation or parole does not estop a subsequent criminal prosecution for conduct underlying the determination. 

(b) A defendant’s acquittal in a criminal case based upon defendant’s proof of an affirmative defense may estop a proceeding for a violation of parole or probation based on the conduct encompassed by the affirmative defense.

(6) Effect of criminal conviction on a civil case
In a civil proceeding, a conviction of a crime is conclusive proof of its underlying facts in a subsequent civil action and may accordingly serve as collateral estoppel insofar as the same issues were revived in the subsequent civil litigation.

(7) Effect of administrative determination on a civil case
The doctrine of collateral estoppel may apply to a quasi-judicial determination of an administrative agency and thereby estop a subsequent civil action where there is an identity of issue and a full and fair opportunity to litigate the issue.

Note

	Subdivision (1) sets forth the basic principles of the doctrine of collateral estoppel, as derived from the decisions of the Court of Appeals. (See e.g. Russell v New York Univ., 42 NY3d 377, 384 [2024] [“Collateral estoppel bars the relitigation of an issue of fact or law actually litigated and resolved in a valid court determination essential to the prior judgment and so the determination of an essential issue is binding in a subsequent action, even if it recurs in the context of a different claim” (internal quotation marks omitted)]; People v Acevedo, 69 NY2d 478 [1987] [“The doctrine of collateral estoppel, or issue preclusion, operates . . . to bar relitigation of issues necessarily resolved in defendant’s favor at an earlier trial” (id. at 484), and “collateral estoppel, in principle, can bar relitigation of evidentiary, as well as ultimate, facts” (id. at 487)].) “Facts that are essential to conviction . . . are considered the ultimate facts”; conversely, evidentiary facts are those which are not the “sine qua non” of a conviction. (Acevedo at 486; e.g. People v O’Toole, 22 NY3d 335 [2013] [applying collateral estoppel to an evidentiary fact].)

	While the doctrine of collateral estoppel applies in a criminal and civil proceeding, as stated in the last sentence of subdivision (1), the doctrine of collateral estoppel “is not as liberally applied in criminal prosecutions as in civil actions” (Acevedo at 485; see also subd [2] [a] [i]).

	The doctrine of collateral estoppel may implicate constitutional double jeopardy considerations (see Ashe v Swenson, 397 US 436 [1970]) “as, for example, where the People seek to relitigate issues resolved against them in a prior prosecution arising from the same offense.” (See Bravo-Fernandez v United States, 580 US 5 [2016]).  In Ashe, four persons were charged with the robbery of six people who were engaged in a game of poker. Ashe was first tried, however, for the robbery of one of the six poker players and the issue was not whether a robbery took place but whether Ashe was one of the robbers. Ashe was acquitted. Thereafter, Ashe was prosecuted for the robbery of another participant in the poker game; the common issue in the two prosecutions was identity. Thus, the Court held, the doctrine of collateral estoppel under the Fifth Amendment barred the second prosecution. (Compare Acevedo, 69 NY2d at 485 ["The case before us—involving robberies of different individuals at different times and places—does not present that situation” in Ashe).
The doctrine of collateral estoppel, however, “has a broader foundation and scope, resting on independent common-law considerations.” (Acevedo at 485; People v Berkowitz, 50 NY2d 333, 344 [1980] [it is “well settled that the doctrine of collateral estoppel . . . exists independent of the prohibition against double jeopardy”].) 

	Subdivision (2) sets forth the criteria for the application of the doctrine of collateral estoppel. (Cf. Schuylkill Fuel Corp. v Nieberg Realty Corp., 250 NY 304, 307-308 [1929] [contrasting the doctrines of res judicata and collateral estoppel].)

	Subdivision (2) (a) (i). This subdivision sets forth the Court of Appeals’ recognition that while normally collateral estoppel applies where the parties in the second action were the parties in the first action, in both civil and criminal actions, the doctrine may apply where the parties are “closely related” and further, in civil actions, the law may be more flexible as to the identity of the party who seeks to apply the doctrine of collateral estoppel. (See People v Berkowitz, 50 NY2d at 345 [“collateral estoppel will apply in a criminal case only if the parties are the same . . . or are so closely related that they may be deemed as one for these purposes . . . in civil litigation there has always been greater flexibility as to the identity of the party who seeks to utilize the estoppel than is deemed proper with respect to the identity of the party against whom the estoppel is to be employed”]; People v Sailor, 65 NY2d 224, 228 [1985] [“Society’s primary interest in civil disputes is that they be decided in a peaceful, orderly and impartial manner. Thus litigation-limiting estoppel principles are applied liberally in civil litigation. They are not so readily applied in criminal litigation, however, because in those matters society is concerned not only with seeing that guilt or innocence is established but that it is established correctly”]; People v Plevy, 52 NY2d 58, 64 [1980] [the doctrine of collateral estoppel “is less relevant in criminal cases where the pre-eminent concern is to reach a correct result and where other considerations peculiar to criminal prosecutions may outweigh the need to avoid repetitive litigation”]; People v Aguilera, 82 NY2d 23, 30 [1993] [“we have been generally less receptive to estoppel in criminal cases”].)

	An example of “closely related” parties in a criminal proceeding would be the People in a prior criminal action that resulted in an acquittal of the defendant and the Board of Parole who sought to revoke the defendant’s parole based upon the acquitted transaction. (People ex rel. Dowdy v Smith, 48 NY2d 477, 482 [1979] [for collateral estoppel purposes, “the People as prosecutors in the criminal action stood in sufficient relationship with the Division of Parole in the parole proceeding to meet the requirements of the doctrine in this respect”]; see and compare Matter of Finn’s Liq. Shop v State Liq. Auth., 24 NY2d 647, 662 [1969] [estopping the State Liquor Authority (SLA) from relitigating the legality of a seizure which a criminal court found illegal, noting that while the District Attorney and the SLA “may be treated, for other purposes, as independent parties, this can hardly be the case where they are both seeking to use the same police officials as their agents to gather evidence”], with Matter of Juan C. v Cortines, 89 NY2d 659, 664 [1997] [not estopping educational authorities from “reviewing the reasonableness and legality of the seizure of the gun” from a student that had been held illegally seized in a Family Court juvenile delinquency proceeding].)

	Where New York was not a party to a prosecution in another jurisdiction, collateral estoppel is not applied to estop New York from a subsequent prosecution. (People v Phears, 53 NY2d 1001, 1002 [1981] [“Since the State of New York was not a party to the Federal prosecution and had no control of that case, collateral estoppel may not be urged against it”].) 

The Court of Appeals has not ruled expressly on whether collateral estoppel may be applied to the prosecution in one county when, in a final adjudication in a prosecution in another county, an issue common to both cases was decided adversely to the People. A key issue is whether the prosecuting parties are the same or “closely related” given that "[e]very accusatory instrument, regardless of the person designated therein as accuser, constitutes an accusation on behalf of the state as plaintiff."  (CPL1.20 [1].  Cf. People ex rel. Dowdy v Smith, 48 NY2d at 482).
	In a civil action, a party may be in “legal privity” with a party in a prior judgment and the doctrine of collateral estoppel may thus apply. (D’Arata v New York Cent. Mut. Fire Ins. Co., 76 NY2d 659, 664 [1990] [“Generally, a nonparty to a prior litigation may be collaterally estopped by a determination in that litigation by having a relationship with a party to the prior litigation such that his own rights or obligations in the subsequent proceeding are conditioned in one way or another on, or derivative of, the rights of the party to the prior litigation”].) 

	In D’Arata, the plaintiff was a victim of an assault and after the assailant’s conviction for intentional assault, the plaintiff obtained a monetary judgment against his assailant for the injuries sustained; in turn, plaintiff brought an action against the assailant’s insured to require that the insured pay the judgment. The insurance contract, however, did not cover an intentional assault. The Court held that the plaintiff, “in suing defendant [insurance company] on the judgment he has recovered against [the assailant], is in privity with [the assailant] for the purpose of the application of collateral estoppel” (D’Arata at 665) and was accordingly estopped from relitigating the question of the assailant’s intent.

	Subdivision (2) (a) (ii) and (iii) are derived from decisions of the Court of Appeals. (See Schwartz v Public Adm’r of County of Bronx, 24 NY2d 65, 71 [1969] [“there are but two necessary requirements for the invocation of the doctrine of collateral estoppel. There must be an identity of issue which has necessarily been decided in the prior action and is decisive of the present action, and, second, there must have been a full and fair opportunity to contest the decision now said to be controlling”]; Russell v New York Univ., 42 NY3d at 384 [“If there is identity of issues between the prior determination and the instant litigation, and the precluded party had a full and fair opportunity to contest the prior determination, collateral estoppel applies and the prior determination is binding in the subsequent action”].)

	Regarding what constitutes a “prior determination,” Matter of McGrath v Gold (36 NY2d 406, 412 [1975]) explained that “there was not the requisite finality since the dismissal [of the indictment in the prior proceeding] would not bar a trial based on a subsequent accusatory instrument charging the identical offenses . . . and since the dismissal [for insufficient evidence in the grand jury] was based on the suppression order which was interlocutory in nature.” A Queens County ruling that a defendant’s prior felony conviction did not qualify for a multiple felony offender sentence was not a “final valid judgment” when the People in New York County sought to relitigate the predicate felony issue and were accordingly not estopped from doing so. (People v Sanders, 71 NY2d 946, 948 [1988].)

	On the other hand, a ruling in a prior Huntley hearing followed by a conviction of a crime “obtained the requisite finality” for purposes of applying the doctrine of collateral estoppel. (Aguilera, 82 NY2d at 31.) And in Vavolizza v Krieger (33 NY2d 351 [1974]), the Court held that a decision on a motion to withdraw a guilty plea met the requisite finality for collateral estoppel purposes. In that case, the plaintiff sued his defense attorney for malpractice on the grounds that the attorney had “literally forced” him to plead guilty; that claim, however, had been litigated in the prior criminal proceeding via the defendant’s motion to withdraw his plea (id. at 355). The order denying that motion collaterally estopped the malpractice action, with the Court of Appeals noting that an “order made upon a motion provides such a ‘judgment’ as will bar relitigation” (id. at 356).

	Regarding the need for a “full and fair opportunity to contest the issue,” the Court of Appeals has cautioned that “the question whether a party had a full and fair opportunity to contest the prior decision is not answered simply by reference to the procedural benefits available in the first forum or by a conclusion that the requirements of due process were satisfied. Instead, the analysis requires consideration of ‘the realities of litigation’, such as recognition that if the first proceeding involved trivial stakes, it may not have been litigated vigorously.” (Staatsburg Water Co. v Staatsburg Fire Dist., 72 NY2d 147, 153 [1988] [citation omitted].) Further, for example, in a negligence action, the Court of Appeals explained that a “decision whether or not the plaintiff drivers had a full and fair opportunity to establish their nonnegligence in the prior action requires an exploration of the various elements which make up the realities of litigation. A comprehensive list of the various factors which should enter into a determination whether a party has had his day in court would include such considerations as the size of the claim, the forum of the prior litigation, the use of initiative, the extent of the litigation, the competence and experience of counsel, the availability of new evidence, indications of a compromise verdict, differences in the applicable law and foreseeability of future litigation.” (Schwartz, 24 NY2d at 72.)

	An example of where the requirements of collateral estoppel were met is in O’Toole (22 NY3d 335). There, the defendant was acquitted of robbery in the first degree based on the alleged display of a firearm and convicted of robbery in the second degree based on being aided by another. The robbery in the second degree conviction was reversed. The Court held that the “defendant’s acquittal of a charge of first degree robbery that was based on the alleged display of a firearm barred the People from introducing, at a later trial for second degree robbery, evidence that a firearm was displayed.” (Id. at 336.) O’Toole added, however, that if the application of the collateral evidence rule would not permit a necessary witness “to give truthful testimony, then collateral estoppel should not be applied.” (Id. at 339.) That caveat became manifest in People v Ortiz (26 NY3d 430 [2015]). There, the defendant was acquitted of burglary in the first degree based on threatening the victims with a razor and convicted of burglary in the second degree which was reversed on appeal. The Court of Appeals declined to bar the witnesses from testifying about the razor in the subsequent trial for burglary in the second degree trial because  their omission of testimony about the razor would require the witnesses “to materially alter their testimony and mislead the jury.” (Id. at 437.) 
[bookmark: _Hlk182224318]	Examples of where the requirements of collateral estoppel were not met are People v Roselle (84 NY2d 350, 357 [1994]) and Berkowitz (50 NY2d 333). In Roselle, the doctrine of collateral estoppel did not operate to preclude a criminal prosecution of the parent of a child for assault and endangering the welfare of a child in the same incident for which the parent was found guilty of neglect of the child in Family Court. In Berkowitz, one of two defendants charged with conspiracy was tried and acquitted; the Court of Appeals held that collateral estoppel would not preclude a trial and conviction of the sole remaining coconspirator: “[A] defendant whose own interests were not put directly in issue at the prior trial may not utilize the doctrine of collateral estoppel as a bar to his own prosecution. This is so because the doctrine of collateral estoppel may be used only against a party who has had a full and fair opportunity to previously litigate that same issue, and the People simply do not have a full and fair opportunity to contest the guilt of one defendant at the trial of another defendant.” (Id. at 346-347.)

	Subdivision (2) (b) is derived from: Staatsburg Water Co. v Staatsburg Fire Dist. (72 NY2d at 153 [“the fundamental inquiry is whether relitigation should be permitted in a particular case in light of what are often competing policy considerations, including fairness to the parties, conservation of the resources of the court and the litigants, and the societal interests in consistent and accurate results. No rigid rules are possible, because even these factors may vary in relative importance depending on the nature of the proceedings”]; Ortiz, 26 NY3d at 436 [“the rigid application of collateral estoppel sometimes gives way to society's interest in ensuring the correctness of criminal prosecutions”]; Roselle, 84 NY2d at 357 [“collateral estoppel, a flexible doctrine, should not be mechanically applied just because some of its formal prerequisites, like identity of parties, identity of issues, a final and valid prior judgment and a full and fair opportunity to litigate the prior determination, may be present”]; People v Plevy, 52 NY2d 58, 64 [1980] [“The doctrine, however, is not to be rigidly or mechanically applied and must on occasion, yield to more fundamental concerns”]).

	Subdivision (3), setting forth the burden of proof, is derived from Matter of Juan C. v Cortines (89 NY2d at 667 [“ ‘(t)he party seeking the benefit of collateral estoppel has the burden of demonstrating the identity of the issues in the present litigation and the prior determination, whereas the party attempting to defeat its application has the burden of establishing the absence of a full and fair opportunity to litigate the issue in the prior action’ ” (citation omitted)]); and Schwartz (24 NY2d at 73 [“the burden rests on the defendant to show that collateral estoppel should not be applied because he did not have a full and fair opportunity, just as the burden of showing that the issue was identical and necessarily decided rests upon the moving party” (citation omitted)]; see Acevedo, 69 NY2d at 487 [“Defendant’s burden to show that the jury’s verdict in the prior trial necessarily decided a particular factual issue raised in the second prosecution is a heavy one”]).

	Subdivision (4), dealing with a ruling in a suppression motion, is derived from Plevy (52 NY2d at 66 [in a murder prosecution, the defendant did not testify at the first suppression hearing in Kings County but offered to testify in a burglary prosecution in Nassau County on an issue that was common to both prosecutions; and the Court held that “(c)onstitutionally the accused has the right to testify or not to testify at any criminal action or proceeding. The doctrine of collateral estoppel cannot be said to be superior to those rights, particularly when it operates to preclude the court from considering evidence which was not available to the court at the prior proceeding, and which if considered here would have involved a minimal expenditure of time in a hearing already under way”]). In Aguilera, the defendant made statements that incriminated him in murders in the Bronx and Manhattan and a Bronx court denied the defendant’s motion to suppress the statements. The defendant was not estopped from litigating in Manhattan the admissibility of the statements relevant to that prosecution. Except for the issue of “coercion,” there was insufficient identity of issues, and, like in Plevy, there was not a full and fair opportunity to contest the issue of coercion in the Bronx hearing, particularly since the “defendant might have been deterred from testifying in the Bronx because he had an argument for suppression that did not depend on his testimony.” (Aguilera, 82 NY2d at 33.)

While Plevy and Aguilera considered how the doctrine of collateral estoppel applied to a defendant charged in two cases who sought to relitigate in the second case a suppression issue decided against him in the first (ultimately holding in both Plevy and Aguilera that it did not), the Court of Appeals has not ruled expressly on whether the doctrine may be applied to a prosecution in one county when evidence common to that prosecution was suppressed in a final adjudication in a prosecution in another county.
	Subdivision (5) deals with the application of collateral estoppel in a proceeding to determine a violation of a condition of probation or parole.

	Subdivision (5) (a) is derived from People v Hilton (95 NY2d 950 [2000]) and People v Fagan (66 NY2d 815 [1985]). In those cases, a finding that a defendant did not violate a condition of probation (Hilton) or parole (Fagan) did not estop a subsequent a subsequent criminal prosecution for the conduct that was the subject of the violation proceedings: “As we stated in People v Fagan (66 NY2d 815, 816): ‘Strong policy considerations militate against giving issues determined in prior litigation preclusive effect in a criminal case . . . The correct determination of guilt or innocence is paramount in criminal cases . . . and the People’s incentive to litigate in a felony prosecution would presumably be stronger than in a parole revocation proceeding.’ ” (People v Hilton, 95 NY2d at 952.)

	Subdivision (5) (b) is derived from People ex rel. Dowdy v Smith (48 NY2d 477). In Dowdy, at a criminal trial, the defendant was acquitted of the sale and possession of a controlled substance on the basis of the affirmative defense of entrapment. That acquittal estopped the Board of Parole from revoking the defendant’s parole for the conduct encompassed by the defense of entrapment. Care must be taken to ascertain that an acquittal was based upon the reason asserted to warrant the application of the doctrine of collateral estoppel. (See People v Goodman, 69 NY2d 32, 42 [1986] [the “defendant does not offer any reason to believe that the jury necessarily found the asserted evidentiary facts in his favor”].)

[bookmark: _Hlk182142760]	Subdivision (6), dealing with the effect of a conviction of a crime on a subsequent civil action, is derived from a series of cases, beginning with S.T. Grand, Inc. v City of New York (32 NY2d 300, 302 [1973] [“a criminal conviction is conclusive proof of its underlying facts in a subsequent civil action”]; see Vavolizza v Krieger, 33 NY2d 351, 355-356 [1974] [“a criminal conviction could serve as collateral estoppel insofar as the same issues were revived in subsequent civil litigation”]; Matter of Suffolk County Dept. of Social Servs. v James M., 83 NY2d 178, 183 [1994] [a criminal conviction of a stepfather for the sexual abuse of one of his children “constituted admissible proof of his neglect” in a subsequent Family Court proceeding]; Lili B. v Henry F., 235 AD2d 512, 512 [2d Dept 1997] [“Whether the conviction is by plea or after trial, all that is required to give effect to the collateral estoppel bar (in a subsequent civil action) is that there is an identity of issues and that the defendant had a full and fair opportunity to litigate the issue in the criminal action”]; compare Matter of Levy, 37 NY2d 279, 281 [1975] [in a disciplinary proceeding of an attorney who had been convicted of a misdemeanor, collateral estoppel “precluded (the attorney) from relitigating the issue of his guilt”], with Matter of Dunn, 24 NY3d 699, 704 [2015] [the findings of a federal magistrate made in a motion to impose sanctions on an attorney did not estop the attorney’s relitigation of those issues in a New York disciplinary proceeding, given that the federal determination “was made on papers—without cross-examination or the opportunity to call witnesses”]).

	Whether collateral estoppel may ever apply to a civil action premised on the conduct adjudicated in a conviction for a violation is an open question. In Gilberg v Barbieri (53 NY2d 285 [1985]), the Court held that a conviction of a violation, harassment, did not there allow for the application of the doctrine of collateral estoppel in a subsequent civil action for assault. In Clemens v Apple (65 NY2d 746, 749 [1985]) the Court explained that “[t]he decision in Gilberg was premised upon the brisk pace at which the petty criminal charge was disposed, the manifest fact that defendant did not avail himself of the prior forum, and the lack of any suggestion that defendant was aware of the possibility that a conviction on a petty criminal charge might later be used in a civil suit seeking damages.”

[bookmark: _Hlk182781945]	Subdivision (7), noting the application of the doctrine of collateral estoppel based on an administrative agency’s quasi-judicial determination is derived from Jeffreys v Griffin (1 NY3d 34, 39 [2003] [“Collateral estoppel, or issue preclusion, gives conclusive effect to an administrative agency’s quasi-judicial determination when two basic conditions are met: (1) the issue sought to be precluded is identical to a material issue necessarily decided by the administrative agency in a prior proceeding; and (2) there was a full and fair opportunity to contest this issue in the administrative tribunal”]); and Auqui v Seven Thirty One Ltd. Partnership (22 NY3d 246, 255 [2013] [“The quasi-judicial determinations of administrative agencies are entitled to collateral estoppel effect where the issue a party seeks to preclude in a subsequent civil action is identical to a material issue that was necessarily decided by the administrative tribunal and where there was a full and fair opportunity to litigate before that tribunal (Jeffreys v Griffin, 1 NY3d 34, 39 [2003])”]). The factors bearing on whether an administrative decision is “quasi-judicial” include “whether the procedures used in the administrative proceeding . . . were sufficient both quantitatively and qualitatively, so as to permit confidence that the facts asserted were adequately tested, and that the issue was fully aired (Jeffreys, 1 NY3d at 40-41).” (Auqui, 22 NY3d at 255 [internal quotation marks omitted].) 
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