


“Without public confidence, the
judicial branch could not

. »
function.

In re Raab, 100 N.Y.2d 305, 315-316, 763 N.Y.S.2d 213, 218 (2003).
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EXECUTIVE SUMMARY

An independent and impartial judiciary is critical to a democratic society. The judiciary
is the branch of government responsible for fairly resolving disputes not only between private
parties, but also between the government and its citizens. As such, the judiciary is charged with
protecting the individual from government overreaching, and holds an important place in New
York’s constitutional balance of powers. It is the branch that holds the representative branches
to their responsibilities.

If the actual independence and impartiality of the judiciary are essential to the successful
operation of democracy, so too is the public perception that courts provide an independent and
impartial tribunal to resolve disputes and protect basic individual rights. Without the public’s
confidence, the judiciary’s ability to do justice is compromised. Where people do not trust the
courts, they will resort to other means to resolve those matters that are properly in the judiciary’s
realm. History is replete with examples of judiciaries undone by a lack of public confidence.
Fortunately, New York’s elected bench has never suffered such a blow; rather, it has a long and
noble heritage of integrity, impartiality and independence.

New York’s system of judicial elections, however, has endured criticism at various times
in its history, and recent events have heavily taxed public confidence in judicial elections.
Reports of undignified judicial campaign activity in local elections around the State, connections
drawn between campaign contributions and judicial decision-making, and attacks on political
party control of judicial elections have combined to cast the system in a negative light. At the
same time, there is strong evidence that the public is largely uninformed about its elected
judiciary and disconnected from its courts and judges. As a result, public confidence in judicial

elections is not what it ought to be.



A clamor for reform of the judicial election system has arisen. Public officials statewide
have urged change. Bills to improve the system have been introduced into the legislature.
Criminal investigations into the conduct of judicial elections are ongoing. Citizens are
challenging fundamental parts of the system in civil litigation. Non-profit organizations,
academics and commentators from around the State are demanding improvement. In an effort to
ensure that the public is not ignorant of the call to reform, the media in many parts of the State
has taken up the cry.

Recognizing the problem, New York State Chief Judge Judith S. Kaye formed the New
York State Commission to Promote Public Confidence in Judicial Elections in 2003. Chief
Judge Kaye appointed twenty-nine citizens of diverse backgrounds and experience to the
Commission and asked us to develop a blueprint to promote public confidence and increase voter
participation in judicial elections. If initially we were unsure of what could be accomplished
based on our collective experiences, we were heartened by what we heard from the public,
lawyers, judges and political and community leaders. By the end of our research, one clear
theme had emerged: New Yorkers should have the highest of confidence in their elected
judiciary.

After many months of public and private outreach, research and deliberation, the
Commission determined that the best way to promote public confidence would be through the
development and implementation of an interdependent set of reforms to the current judicial
election system. As a result of that work, we created an integral model comprised of
recommendations—on candidate selection, campaign conduct, campaign finance and voter
education—meant to be instituted together. The blueprint represents the consensus of a large

and diverse group of people with in-depth knowledge of the current system’s strengths and



weaknesses. It will, we believe, serve to protect and enhance the reputation of New York’s
judiciary by increasing the transparency of its electoral process, if adopted in its entirety. Each
element of the blueprint both builds upon and supports the other elements, such that piecemeal
implementation of the plan would not achieve the desired level of reform.

The Commission had originally contemplated that the June 2004 Report would be the
final one but, as we were unable to conclude our work on the nomination process for Supreme
Court justices, we requested that Chief Judge Kaye continue the Commission. She did so, and
thus this Final Report marks the first time that the Commission is making specific
recommendations regarding judicial district nominating conventions. In reviewing ways to
improve the system, the Commission studied candidate selection by direct primary, which is the
principal alternative to the nominating convention. We determined that primaries pose a great
risk of attracting substantial increases in partisan spending on New York State judicial
campaigns, which, as our research clearly shows, would serve to further undermine confidence in
the judiciary. The Commission concluded that, without public financing of judicial elections,
primaries are not preferable to judicial conventions. As a result, we shifted our focus toward
making the judicial nominating convention system more open and effective, which we believe
will enhance public confidence both in the system and its results. In this Final Report, we lay out
specific steps to further that goal.

We recommend that:

e The judicial nominating convention system be modified to make it more open and
effective.

e The election law be amended to reduce the number of delegates to the judicial
district convention.

e Each assembly district send at least two delegates to the convention.



e Delegates cast weighted votes.

e The number of signatures required for nomination as a delegate or alternate
delegate candidate be reduced to 250.

e The election law be amended to promote the effectiveness and independence of
delegates and alternates as follows:

- Delegates and alternates serve three-year terms;

- Delegate elections take place at the primary election the year preceding the
judicial nominating convention at which the delegate will serve;

- The New York State Board of Elections provides delegates with information
about judicial elections;

- The Board of Elections provides delegates and the general public with a list of
announced judicial candidates at least ten business days prior to the date fixed
for the convention; and

- Candidates seeking nomination for the office of Justice of the Supreme Court
have the right to address delegates at their conventions.

To understand how the Commission arrived at its blueprint, it is useful to review the
origins and development of New York State’s judicial election system as well as the work that

substantiates the recommendations.

Judicial Elections in New York State: A Brief History

Like many of the original colonies, New York State began with an appointive process for
judicial selection. That system continued in various forms until the Constitution of 1846. The
change to judicial selection by popular election was born of discontent over the appointive
system. Tension between New York’s landed aristocracy and tenant farmers in the early 1800s
fostered a violent anti-rent movement. By the middle of the century, the “Jacksonian
Democracy” movement was sweeping the nation, and the two movements together provided the
catalyst for New York’s Constitutional Convention of 1846. The resulting constitution provided
that the judicial appointment system would be replaced with an electoral system, and since that
time, most of the judges in what is now known as the New York State Unified Court System

have been selected through some form of popular election.



Having established an elected judiciary, the people of New York have been reluctant to
return to an appointive system, despite several opportunities. Voters were presented in 1869
with the question of whether judges of the Court of Appeals, Supreme Court, County Courts and
local courts should be elected or appointed, and they decided three-to-one to retain judicial
elections. The Constitutional Conventions of 1915, 1921 and 1938 also endorsed the system of
judicial elections established by the 1846 Constitution. Gubernatorial commissions established
in 1953 and 1973 and charged with improving the judicial system recommended against
abandoning the electoral system. No changes in judicial selection were proposed by either the
Judiciary Amendment of 1962 or the voter-rejected New York Constitution of 1967. In the last
major study of New York’s elected judiciary, conducted in 1988, the New York State
Commission on Government Integrity called for an appointive process for all State judges. But
the call has gone unheeded: Today, 73% of the State's 1,143 full-time judges are elected, as are
most of the 2,164 Town and Village justices.

Nonetheless, voters have approved a return to an appointive system in some
circumstances. In 1949, for example, voters adopted a constitutional amendment establishing the
Court of Claims, with judges appointed by the governor and confirmed by the Senate. Similarly,
in 1977, voters approved a constitutional amendment providing for the appointment by the
governor (subject to Senate confirmation) of Court of Appeals candidates recommended by the

Commission on Judicial Nomination. By and large, however, New York’s judges are elected.

The Current System of Judicial Selection in New York State

New York’s current judicial election system is among the most complex in the United
States. The constitutional scheme provides for some courts to function statewide, some to

operate solely in New York City and others to exist only outside of New York City. Its appellate



structure includes a court of last resort, the Court of Appeals, and an intermediate appellate court,
the Appellate Division of the Supreme Court. In addition, in some areas of the State there is an
Appellate Term of the Supreme Court that hears appeals from courts of lesser jurisdiction, and in
other areas County Courts act as appellate courts for lower courts. Eleven trial courts feed the
appellate courts in New York: one trial court of general jurisdiction, the Supreme Court; and ten
other courts of limited jurisdiction.

New York uses almost as many methods of judicial selection as there are courts. Five
bodies of law address judicial selection: the State constitution; State election and judiciary laws;
and gubernatorial and mayoral executive orders. At the appellate level, judges are selected for
the bench in three distinct ways: The Governor appoints judges to the Court of Appeals, subject
to the advice and consent of the Senate, from a pool nominated by the Commission on Judicial
Nomination; the Governor designates justices of the Appellate Division of the Supreme Court
from among the elected Supreme Court justices; and the Chief Administrator of the Courts
assigns Appellate Term justices, subject to the approval of the presiding justice of the applicable
Appellate Division.

Selection to the trial courts is no less complicated. While the State constitution requires
that electors in a particular judicial district choose the justices of the Supreme Court, the election
law employs a unique party convention system for nominating candidates for the general ballot.
Judges of the courts of lesser jurisdiction are generally elected to office through a primary and
general election, but there are exceptions even to that rule. Court of Claims judges are appointed
by the Governor, subject to the advice and consent of the Senate. Family Court and Criminal
Court judges in New York City are appointed by the New York City Mayor. Both the Governor

and the Mayor employ screening committees established by executive order to evaluate



candidates’ qualifications, but these committees are quite different from each other. Further,
both the Governor and the Mayor have the authority to make interim appointments for vacancies
in various benches.

For a more detailed discussion of New York’s court system, see the “Working Paper on
Judicial Selection in New York State Courts” available as Appendix G-1 to the June 2004 Report

on the Commission’s website at http://law.fordham.edu/commission/judicialelections. The

Commission maintains this website so that its work is publicly available and to contribute to the
statewide and nationwide dialogue on judicial selection. The website contains information about
the Commission, reference material, public testimony and Commission work product, including

this Final Report and the prior reports.

The Commission Process

The Commission met for the first time on April 25, 2003. Chief Judge Kaye selected
each of its twenty-nine members (at least one from each judicial district) for his or her
professional, political, geographic and social diversity. Commissioners represent a broad
spectrum of expertise and interests with respect to judicial selection, and bring a wealth of
experience from work in the judiciary, the legislature, the executive branch, academia, private
practice and public service.

Due to the breadth of the Commission’s mandate, three subcommittees were formed to
deal with the broad subject areas of Candidate Selection, Campaign Oversight, and Campaign
Finance and Voter Education. Subcommittees held meetings between full Commission
meetings. Each subcommittee met monthly between May 2003 and May 2004, and each was
responsible for formulating recommendations and drafting reports for submission to the

Commission. In addition, several smaller working groups met independently of the
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subcommittees to develop recommendations on particular issues. Full Commission meetings,
which took place in April, June, October and November of 2003, March, April, June and
November of 2004 and January and March of 2005, were dedicated to deliberating on
subcommittee reports and developing consensus. In all, the entire Commission and its various
subcommittees and working groups held more than 100 meetings dedicated to identifying the
strengths and weaknesses of New York’s current system of judicial elections and developing
recommendations for its improvement.

The Commission researched judicial elections and public opinion about such elections
through the most rigorous means available. We reviewed reports, commentary, court decisions,
academic articles and news accounts from around New York State and the nation. Several
organizations lent technical support to the Commission, including providing research and
commentary on issues relevant to New York State. In addition to reviewing existing research,
the Commission conducted several primary research projects.

In September 2003, the Commission conducted three days of public hearings in Albany,
Buffalo and New York City. Notice was widely disseminated across the State, and fifty-six
witnesses offered testimony during the hearings. Further, many people submitted written
testimony to the Commission. A list of the public hearings witnesses is appended hereto as
Appendix D, and the transcripts from the public hearings, as well as related written testimony,
are available on the Commission’s website under the “Public Hearings Information” and
“Written Testimony” links.

The Marist Institute for Public Opinion conducted a major public opinion poll on behalf
of the Commission in October 2003. Marist interviewed 1,003 New York State registered voters

via telephone to measure the perceptions throughout the State about its judges and about the



judicial campaign and election process. The results obtained were not just answers from those
individuals who responded but, more importantly, because of the design and methods by which
the data was collected, can be used to generalize to the population as a whole. The full report,
“Public Opinion and Judicial Elections: A Survey of New York State Registered Voters,” is
appended to this Report as Appendix E and is also available on the Commission’s website as
Appendix C to the June 2004 Report.

The Government Law Center at Albany Law School conducted a series of nine focus
groups on behalf of the Commission in March 2004. The focus groups, which took place in
Albany, Clinton, Kings, Monroe, Nassau, New York, Oneida, Onondaga and Westchester
counties, were designed to elicit citizen input on the issue of voter participation in judicial
elections and on the Commission’s recommendation for State-sponsored screening commissions
for judicial candidates. In all, ninety citizens participated in the focus groups and provided a
wealth of information. The results were submitted to the Commission in the “Report to the
Commission to Promote Public Confidence in Judicial Elections: Focus Group Results and
Recommendations,” which is included as Appendix F and is also available on the Commission’s
website as Appendix D to the June 2004 Report.

The American Arbitration Association and the Marist Institute collaborated to conduct a
survey of New York State judges in the spring of 2004. The goal of the survey was to measure
the perceptions of New York State judges about judicial elections in the State, and it
incorporated some of the same questions asked of registered voters in the Marist public opinion
poll, as well as many questions asked in surveys conducted in other states by bar associations
and other groups. The survey was mailed to 3,200 sitting judges in New York State; 1,129

judges responded, for a response rate of over 33%. The survey results, in a report titled “New



York State Judges: Mail Survey Results,” are appended as Appendix G and are also available on
the Commission’s website as Appendix E to the June 2004 Report.

These documents and additional research are contained in the June 2004 Report’s sixteen
appendices, which comprise over 300 pages and are available on the Commission’s website as

Appendix A through Appendix G-10 to the June 2004 Report.

The Commission Reports

The Commission’s work confirmed that public confidence in judicial elections is
foundering. Testimony at the public hearings overwhelmingly expressed concern over the
current judicial election system’s effect on public confidence. The judicial survey and the public
opinion poll revealed widespread concern regarding judges’ impartiality and independence under
the current system. Many of the citizens in focus groups felt uninformed about and disconnected
from the judicial election process.

After extensive outreach and deliberation, the Commission reached the consensus that the
best way to foster public confidence in judicial elections would be to ensure that they produce an
impartial, independent and well-qualified judiciary. With that in mind, the Commission issued
reports on December 3, 2003 and June 29, 2004 offering a blueprint of reforms designed to
counteract the public’s widespread disillusionment with New York’s judicial selection process.*

The December 2003 Interim Report contained recommendations that could be promoted
in the short term by the Court of Appeals, the Chief Administrator and the Administrative Board,
including: the establishment of independent commissions to evaluate the qualifications of

judicial candidates throughout the State; amendments to the Chief Administrator’s Rules

! See Appendix A, Summary of December 2003 and June 2004 Recommendations of the Commission to Promote
Public Confidence in Judicial Elections. The recommendations included judicial retention elections, state-sponsored
independent screening panels for judicial candidates, public financing of judicial election campaigns, expanded
voter education and public access to candidates’ campaign finance information via the Internet. The full Reports
can be found on the Commission’s website at http://law.fordham.edu/commission/judicialelections.

10



Governing Judicial Conduct concerning campaign speech restrictions, disqualification and
campaign expenditures; the creation of a campaign ethics and conduct center; the expansion of
judicial campaign finance disclosure; and the establishment of a State-sponsored judicial election
voter guide. The interim recommendations are available in their entirety on the Commission’s
website under the link titled “Interim Report.”

The June 2004 Report included mid-term and long-term recommendations. It expanded
on some of the interim recommendations and addressed other areas that the Commission had not
previously commented upon. In particular, the June 2004 Report provided more detail on the
interim recommendations for State-sponsored independent judicial election qualifications
commissions, for a State-sponsored judicial voter guide and an update on the Commission’s
campaign finance disclosure recommendation. It also addressed issues of public financing, voter
education, retention elections and the enforcement of the judicial conduct rules. These
recommendations are available in their entirety on the Commission’s website under the link
titled “June 29, 2004 Report.”

This Final Report marks the first time that the Commission has addressed the issue of
how justices are selected for the Supreme Court, New York’s court of general jurisdiction. The
Commission believes that, without public financing of judicial elections, the judicial nominating

convention system should be retained rather than replaced by primary elections. Our

11



recommendations represent significant reforms designed to address the current system’s
limitations and enhance its benefits.
e

We said in an earlier report that the public’s current attention on judicial elections creates
a unique moment for reform in New York State. To seize on this moment, the Commission not
only researched and developed its proposed blueprint for change, but also actively advanced its
recommendations during the course of the process. The Commission’s chair, its legal counsel
and individual Commissioners spoke about the Commission’s work and proposals to lawyers,
judges, politicians and the public at scores of events and meetings. The Commission’s chair also
testified about the Commission’s findings before the Senate Judiciary Committee.

Many of our recommendations to date have been well received and adopted for
implementation. The Commission appreciates very much the steps that the Chief Judge and her
colleagues have taken to implement the Commission’s recommendations. The Office of Court
Administration has created the Judicial Campaign Ethics Center

(http://www.nycourts.gov/ip/jcec), published a judicial directory

(http://www.courts.state.ny.us/judges/directory.shtml) and produced an online statewide voter

guide for Supreme Court elections (http://www.courts.state.ny.us/vote), and the Chief Judge

plans to convene a statewide conference in 2006 dedicated to developing methods of educating
the public about the judiciary and judicial elections. Moreover, the Court of Appeals has
announced that it will exercise its regulatory powers to adopt many of our other
recommendations, including: establishing a system of independent judicial election
qualifications commissions to evaluate judicial candidates throughout the State; revising and

clarifying restrictions on the speech of judges and judicial candidates; creating a mandatory
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judicial campaign ethics course for judicial candidates; limiting the amount judicial candidates
may pay to attend political functions; and requiring that purchases of judicial-campaign-related
goods and services be at market value.

We are also grateful for the steps taken by the New York State Legislature. In 2005, the
legislature passed a bill implementing the Commission’s recommendation that all judicial
candidates’ campaign finance disclosures be made available online in a timely, inexpensive and
accessible format. In 2004 and again in 2005, the State Assembly passed a bill that provided for
the implementation of many of the Commission’s interim recommendations and a plan for public
financing of judicial elections. The State Senate held hearings on the Commission’s
recommendation for independent screening of judicial candidates.

We consider the qualifications recommendation to be a linchpin of the instant proposals
concerning the Supreme Court justice nominating conventions. The people of the State
expressed in so many ways their support of this recommendation. For ease of reference, we
attach as Appendices E and F to the Final Report the findings on this recommendation from the
statewide public opinion poll conducted by the Marist Institute on Public Opinion and the citizen
focus groups conducted by the Government Law Center of Albany Law School. The
recommendation provoked debate within the bar and legislature as to its implementation. This
was not unexpected; however, nothing we have heard since issuing the prior Reports dissuades
us from the soundness of our recommendation, and we applaud the Court of Appeals’ decision to
adopt it.

Adoption of important parts of the Commission’s blueprint is a positive development that
will greatly enhance public confidence in New York’s judicial election system. We strongly

encourage continued leadership from all branches of government and the bar to implement the
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balance of our recommendations and implement them in a way that will secure them as part of
the judicial election process. The Commission’s recommendations present an interdependent
framework for change intended to ensure that our State’s judicial election system advances
genuine democratic participation in the selection of the judiciary and promotes the highest public
confidence in our elected bench.

New York State’s system of judicial elections has served it well for over 150 years and
has produced some of the country’s finest jurists. Maintaining the highest degree of public
confidence in the system demands vigilance. The present call for reform has presented an ideal
opportunity to build a consensus around ideas that will improve the judicial election system.
Many people have different opinions of what should be done, and before we compiled our array
of recommendations the Commission tried to listen to as many ideas as people were willing to
offer. The proposals in all three of the Reports are the product of a long and rigorous process
that drew on the experience of a diverse assortment of individuals from across New York State.

We offer this Final Report with a deep appreciation for all the exemplary public servants
who serve as judges in New York State, and for the long and noble history of the State’s
judiciary. We recognize that the overwhelming majority of New York’s elected judges are well-
qualified, hardworking citizens who are dedicated to high ethical standards. Public confidence
can be a product of perception, and perception can be driven by a few unfortunate and
unrepresentative examples. Nevertheless, in the current environment, public confidence in
judicial elections is sagging. We hope our recommendations, taken together, will contribute to
reversing that course and bring to New York’s elected judiciary the continued respect and

admiration it is due.
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INTRODUCTION

New York State is divided into twelve judicial districts. Justices of the Supreme Court of
the State of New York are elected to fourteen-year terms by voters in the judicial districts in
which the justices serve. When a Supreme Court vacancy occurs, delegates to each party's
judicial district convention are elected at the September primary election and convene a week or
so later to nominate their party's candidate to run on Election Day." New York State election
law governs the organization and proceedings of judicial district conventions.?

Having reviewed New York’s Supreme Court nominating convention procedures, the
Commission finds a need for substantial improvements. As conducted today, conventions
impose unnecessary burdens on qualified judicial candidates and foster a public perception that,
once elected, delegates do not act thoughtfully or independently in nominating their party’s
candidates, but simply reflect the decisions already reached by political party leaders. At the
same time, the convention system has delivered geographic diversity to the Supreme Court
bench, an attribute of no small moment in the State’s sprawling judicial districts covering many
counties. Candidates from rural communities in some parts of the State who would not succeed
in simple majority-rule primaries have consistently been able to serve their communities as
justices.

The alternative to nominating conventions—primaries—presents hazards in today’s
campaign finance climate. New York State has already seen instances of major increases in
campaign spending in judicial contests in which nominees are chosen by primaries.® If there is
one thing the Commission learned through its encounters with the public at hearings and in the
Commission’s polling and focus groups, it is that confidence in the impartiality of judges is

eroded by the presence of campaign contributions in the process.* The news of campaign
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spending from other states is sobering: Campaign expenditures have skyrocketed in judicial
primaries around the nation in the last decade.® There is every reason to assume the same
dynamic would take hold in New York State Supreme Court races given that media costs here
are among the highest in the nation and that the Supreme Court, a court of unlimited jurisdiction
and the State’s principal trial court, handles some of the nation’s most significant and high stakes
litigation.

Given the likelihood that the introduction of judicial primary races would draw major
financial contributions into judicial elections, the Commission recommends retaining judicial
district nominating conventions, subject to significant reforms, at least until New York State
adopts public campaign financing of judicial elections. New York State’s nominating
conventions were originally conceived as instruments of representative democracy.® Ironically,
the legislature instituted them to address an immediate sharp public outcry that arose against the
abuse of power by political party bosses following the introduction of direct primaries in the
early years of the twentieth century.” With the recommendations set forth in this Report, the
Commission aims to make the conventions more transparent, deliberative and open to all
qualified candidates, including people who lack political party connections.

In formulating its recommendations, the Commission was guided by a set of three
overarching principles. First, the process by which convention delegates are elected and meet to
select their party's nominees should be designed to attract as delegates people who are dedicated
and experienced. Delegates should be willing to consider in depth the qualifications of judicial
candidates with a view toward ensuring that their party nominates well-qualified candidates for
the Supreme Court who reflect the communities in which they will serve. Second, conventions

should afford conditions conducive to performing the delegates’ duties in a professional manner.
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This includes providing adequate time and information to act independently and thoughtfully.
Third, barriers to qualified candidacies should be lifted.

Many features of the convention system, as currently established in State election law and
party rules, are not conducive to the realization of these principles. For example, petitioning
requirements make it extraordinarily difficult for candidates without institutional party support to
obtain a position on the ballot. Additionally, the delegates’ term of office is only a few weeks,
offering them little time to develop the information and skills they need, and the political parties,
which under current law set the number of delegates, regularly run conventions that are so large
that it is very difficult for delegates to engage in genuine deliberations.

The Commission’s recommendations address these limitations. They call for smaller
conventions, longer terms for delegates, reduced petitioning requirements, publication of
information about judicial candidates before the convention and a statutory right for candidates
to address the delegates at their conventions. The recommendations would also increase voter
awareness, promote the independence of convention delegates, encourage qualified candidacies

and establish conventions that allow for genuine deliberation and debate.

The Recommendations

We recommend that:

e The judicial nominating convention system be modified to make it more open and
effective.

e The election law be amended to reduce the number of delegates to the judicial
district convention.

e Each assembly district send at least two delegates to the convention.
e Delegates cast weighted votes.

e The number of signatures required for nomination as a delegate or alternate
delegate candidate be reduced to 250.
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The election law be amended to promote the effectiveness and independence of
delegates and alternates as follows:

- Delegates and alternates serve three-year terms;

- Delegate elections take place at the primary election the year preceding the
judicial nominating convention at which the delegate will serve;

- The New York State Board of Elections provides delegates with information
about judicial elections;

- The Board of Elections provides delegates and the general public with a list of
announced judicial candidates at least ten business days prior to the date fixed
for the convention; and

- Candidates seeking nomination for the office of Justice of the Supreme Court
have the right to address delegates at their conventions.

18



REPORT

Every September, delegates meet at political party conventions in judicial districts around
the State to nominate candidates for Supreme Court justice. The State is divided by counties into
twelve judicial districts, and under Article VI of the New York State Constitution, voters in their
judicial districts elect Supreme Court justices to fourteen-year terms.® Article V1 of the New
York State Election Law governs the nomination and election of Supreme Court justices, setting
forth a regime of political party conventions to be held in the weeks between Primary Day, when
delegates are to be elected to attend their party’s judicial conventions, and Election Day.

The Commission reviewed New York’s nominating conventions and found a need for
substantial improvements. The review included analysis of the testimony of candidates, political
party officials, newspaper editors, and community leaders given to the Commission at public
hearings in Albany, Buffalo and New York City; an examination of the results of a public
opinion poll conducted by the Marist Institute of 1,000 registered voters; a survey of sitting
judges in New York State; the results of focus groups conducted for the Commission by the
Government Law Center of Albany Law School in Albany, Rochester, Syracuse, Utica,
Plattsburgh, Brooklyn and Manhattan, and in Nassau County and Westchester County; and the

historical record, scholarship and media accounts.

Evidence in the Hearing Record and Surveys

Witnesses appearing at the Commission’s public hearings testified to the lack of
sufficient time with which the parties conduct their conventions’ business; they told of a near-
total vacuum of information about judicial candidates and of delegates being reduced to merely

rubber stamping decisions already reached by political party insiders.® Witnesses testified that
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parties “dole out” judgeships as political patronage and that candidates must cater to their local
political parties to have a chance at an elected position.™®

The Commission also heard testimony that conventions do function democratically on
some indices. In particular, conventions allow judicial candidates to be elected to the Supreme
Court even though they would not likely win a nomination in a simple majority-rule primary
election for various reasons.’ Several witnesses testified that, in the weeks leading up to
conventions, party members in multi-county districts often build coalitions allowing individuals
from small rural communities to rise through the elective process. By contrast, in judicial
districts such as the Fourth, where there are eleven counties spanning a sprawling geographic
area, candidates from two counties with densely populated urban centers, Saratoga and
Schenectady, would regularly prevail over candidates from rural counties under a system of
popular primaries. Witnesses pressed home the point that this is not just a matter of geographic
inequity, but that it is important to litigants in widely dispersed districts to have judges who can
be counted on when they pick a jury to “know the difference . . . between Walden and
Warwick.”*? In the Fourth Judicial District, the Supreme Court seats justices from ten of the
eleven counties. A similar spread is found in all of the State’s geographically large and diverse
judicial districts.

The convention system also keeps the full force of increases in judicial campaign
contributions from reaching New York State.** New York State judges already feel under
pressure to raise money in election years.** Under a primary system, in the absence of public
financing, costly races would become costlier and campaigns that are now run with minimal cost
would become expensive. The financial pressure of a primary race would not be limited to

downstate districts. As Justice John V. Centra of the Fifth Judicial District explained to the
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Commission, in several judicial districts of upstate New York no one single television station
covers the entire district. During the campaign for the general election, “TV managers look at us
and smile because they know we’re going to be buying three [campaign advertisements] in three
different locales.”™ Currently, significant campaign costs, limited to general election races, are
in many instances relatively low because in those areas of the State where one political party
dominates, a judicial district candidate for the Supreme Court often runs without opposition.
Primaries, by contrast, would very likely be contested and, as a result, would either eliminate
candidates without personal wealth or force such candidates to raise campaign contributions
aggressively. “With a six county judicial race, to run a primary it would just take you out of
circulation,” a Supreme Court justice told us.*

As the Commission learned at its public hearings, spending in state judicial elections
elsewhere in the United States is spiraling upward. The Brennan Center for Justice at the New
York University School of Law began tracking expenditures in state top appellate court races and
recently reported that, in the 2004 primary season, spending on television advertising was thirty-
seven times greater than it was in 1996. The number of states with judicial candidates airing
television ads during their primary judicial elections also increased, from two states in 2002 to
nine in 2004.*” While the Brennan Center study tracked only top appellate court races, witnesses
tracking national trends told the Commission that trial court races are experiencing the trend.*®

Primary races in New York State’s courts of general jurisdiction would likely attract as
much or greater amounts in contributions than trial courts in other states because of the
importance and complexity of litigation that takes place here. It is not hard to imagine New
York City Supreme Court primary races attracting the attention of competing groups, each

offering slates of candidates and each spending significant sums to win the Democratic primary,
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which in New York City is often tantamount to winning an election. New Yorkers need not rely
on their imaginations to come to a conclusion about the impact of primaries on judicial election
spending because in some of the judicial races that currently have primaries in New York State,
such as races for Surrogate’s Court'® and the New York City Civil Court, spending has reached
high levels.?

A reform that increases the cost of judicial campaigns would exacerbate the growing
concern voters have about the role of campaign contributions in judicial decision-making. All of
the Commission’s primary research indicated that contributions have a strong negative effect on
the appearance of impartiality and independence.?! For example, more than eighty percent of
registered voters participating in the Marist Poll believed that campaign contributions have some
or a great deal of influence on judicial decisions and that judges should not hear or rule in a case
involving a campaign contributor.? Participants in seven of nine focus groups conducted for the
Commission by the Albany Law Center identified the role of money in judicial elections as a
reason that voter turnout is so low.?® Just as startling is the opinion of New York’s sitting
judges: Almost sixty percent believe that campaign contributions can raise a reasonable question
about a judge’s impartiality.?* These findings are consistent with nationwide polls of voters and
judges.® Public concern about the effect of campaign contributions on judicial impartiality is at
its apex when an incumbent judge campaigns for re-election.?® Drawing sitting justices into

primaries would erode public confidence with particular harshness.?’

Historical Intents: Origins of Judicial District Conventions

Nominating conventions in New York State emerged out of debates about undue political
influence over the election of judges and State officers. In 1846 the State had amended its

constitution to provide for the popular election of Supreme Court justices and statewide
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executive officers.®® Vigorous disagreement about how to restrain the influence of political
bosses over nominations began as soon as the 1880s, when the legislature launched a series of
investigations into the parties’ nominating caucuses, which were rough-and-tumble affairs
consisting of mass meetings rife with voter fraud and occasional outbursts of violence.?

In 1914, the New York legislature instituted direct political primaries for statewide and
judicial offices as a measure of reform. The reform quickly prompted widespread denunciation.
A 1917 New York Times editorial condemned the primary as “a device capable of astute and
successful secret manipulation by professionals.”® Nathan L. Miller, running successfully as
the Republican candidate for governor in 1920, campaigned against primaries, telling rally
crowds that the reform had “proved to be a delusion and a snare, a fraud. | think [primaries
have] offered the opportunity for two things, for the demagogue and the man with money, and |
am in favor of restoring, as far as the election of State and judicial candidates is concerned, a
representative party system.”*!

Before long, the legislature began to consider proposals for a system of nominating
conventions. In early legislative materials, conventions were envisioned as deliberative and
representative bodies.*? As proposed by a special committee of the State Senate in 1918,
nominating conventions would be “an assemblage of each political party in the State, that each
may make manifest, after consultation and deliberation, what its aims are.”®® The special
committee’s bill, enacted in 1922, provided for statewide conventions for nominations of State
officers and judicial district-wide conventions for the nomination of Supreme Court justices.
The conventions would replicate the legislature, with “delegates from each Assembly District” to
be “chosen by a majority vote of the party in the district.”* In the special committee’s view,

conventions were especially proper as a method for nominating judicial candidates: “It is
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inherent in the functions of the judicial office that the office should seek the man, and not the

man the office.”*® The law enacted in 1922 governs today.

Current Statutory Provisions and Political Party Rules

Under sections 6-124 and 6-158 of the State’s Election Law, judicial convention
delegates are elected by registered voters in each of the assembly districts in a judicial district on
the September Primary Day preceding the convention. Section 6-124 grants authority to the
political parties to determine the number of delegates but requires that the number reflect the
proportion of votes cast for the party’s gubernatorial candidate in each assembly district at the
most recent general election. Section 6-136 establishes delegate petitioning requirements: To
appear on the ballot as a convention delegate candidate, a person must have the signatures of 500
voters residing in the delegate candidate’s assembly district.

New York law provides that the conventions must take place in the third week of the
September prior to the general election.®® The legal requirements for the conduct of the
convention are minimal: There must be ample room for every delegate and alternate to sit
down,®" and the delegates must elect a temporary chairperson and secretary (whose sole function
is to preside over the election of a “permanent” convention chairperson and secretary).*® When
only one judicial candidate is placed in nomination, voice votes are allowed; if a nomination is
contested, the law requires a roll call vote.** The law does not set any standards for the length of

the convention or the amount of information available to delegates.

Analysis of the Law

In reviewing the rules and statutory terms setting forth the operation of judicial district
conventions, the Commission found a number of provisions that effectively limit independent

action by convention delegates. The delegates’ term of office—roughly one week-is too short to
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allow delegates to develop the information or skills they need; the law permits political parties to
set the number of delegates so high and to conduct the business of the conventions in so
perfunctory a manner that delegates do not have an adequate platform to exercise their role
effectively; and petitioning requirements are so onerous that qualified judicial candidates without
institutional party support cannot realistically hope to seat enough delegates to affect the
outcome of the convention.

Sections 6-124, 6-158 and 8-100(1)(a) of the election law together create the delegates’
term of office. Under section 6-124, delegates are elected at the Primary Day immediately
preceding the convention; section 6-158(5) decrees that the judicial district convention shall take
place in the third week of September; section 8-100 (1)(a) sets Primary Day as the Tuesday after
the second Monday in September. The term, in other words, lasts about a week. Delegates do
not have time to interview judicial candidates, to investigate the reports of bar association
screening panels or to learn the skills required to perform their duties. Moreover, the fact that
delegates are required to run annually fails to provide an incentive to pull individual public-
spirited citizens into the race for the office of delegate.

Section 6-124 of the election law provides a formula that the political parties use to
determine their number of delegates. In 2004, the formulas produced the number of delegates

and alternate delegates in each judicial district shown in Figure 1.

25



Figure 1. Number of Delegates by Judicial District Under Current Formula

Judicial Number of | Number of Republican | Number of Democratic
District Assembly Delegates and Delegates and
Districts Alternates Alternates

1 12 57 Delegates 93 Delegates
57 Alternates 93 Alternates

2 24 98 Delegates 124 Delegates
98 Alternates 124 Alternates

3 11 50 Delegates 41 Delegates
50 Alternates 41 Alternates

4 10 54 Delegates 32 Delegates
54 Alternates 32 Alternates

5 12 81 Delegates 35 Delegates
81 Alternates 35 Alternates

6 9 66 Delegates 24 Delegates
66 Alternates 24 Alternates

7 11 48 Delegates 43 Delegates
48 Alternates 43 Alternates

8 13 62 Delegates 62 Delegates
62 Alternates 62 Alternates

9 17 139 Delegates 76 Delegates
139 Alternates 76 Alternates

10 21 185 Delegates 102 Delegates
185 Alternates 102 Alternates

11 18 87 Delegates 77 Delegates
87 Alternates 77 Alternates

12 11 63 Delegates 32 Delegates
63 Alternates 32 Alternates

Conventions routinely include more than a hundred delegates and alternates, and
sometimes well over two hundred. Combined with the quick pace taken by parties at their
conventions, the large numbers of delegates all but guarantee that deliberate, thoughtful action
will be foreclosed. Nothing in the law establishes a requirement that political party leaders
provide information to delegates.*

The law's petitioning provisions under section 6-136 favor those candidates for delegates
who have institutional party support. To appear on the primary ballot as a candidate for judicial

delegate requires the signatures of 500 voters residing in the delegate's assembly district.
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Judicial districts are comprised of a minimum of nine assembly districts. The largest judicial
district, the Second, which encompasses the counties of Kings and Richmond, has 24 assembly
districts. The supporters of an individual judicial candidate, aspiring to seat a delegation with a
voting majority, would have to obtain thousands of signatures, in lots of 500 per delegate
candidate, across the assembly districts in the judicial district. In the Tenth Judicial District, for
example, where the number of delegates at the 2004 Republican Party convention was 185, and
there are 21 assembly districts, it would have been necessary to have obtained 46,500 signatures
to field independent candidates for a majority of the seats at the convention.* The political
parties, which have party volunteers in each such district, are able to achieve this goal far more
easily than those without such support. As a result, challenges to delegate slates are infrequent,

and successful challenges are extraordinarily rare.*?

A Plan To Realize Conventions’ Potential

The legislative history of the convention system in New York State suggests that its
creators envisioned a representative process. They, like we, operated in a political environment
in which primaries drew large sums of money into the selection process. Yet, as an analysis of
the law shows, the chance to perform democratically is poorly served by today’s statutory
scheme.

In setting out to reshape the convention process, the Commission was guided by a set of
three overarching principles. First, the process by which convention delegates are elected and
meet to select their party's nominees should be designed to attract as delegates people who are
dedicated and experienced. Delegates should be willing to consider in depth the qualifications of
judicial candidates with a view toward ensuring that their party nominates well-qualified

candidates for the Supreme Court who reflect the communities in which they will serve. Second,
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conventions should afford conditions conducive to performing the delegates' duties in a
professional manner. This includes providing adequate time and information to act
independently and thoughtfully. Third, barriers to qualified candidacies should be lifted.

As set forth below, the Commission recommends setting a statutory maximum and
minimum for the number of delegates, reducing petitioning requirements, providing for
substantially longer terms for the position of convention delegate and having such terms begin on
January 1 of the year of the first convention at which the person is a delegate. The Commission
also recommends amending the election law to require the New York State Board of Elections to
supply every delegate with information about judicial elections and the nominating process, and
granting judicial candidates a statutory right to address delegates at their conventions.

We would set the term of office of delegates at three years so that those elected as
delegates would have ample time to familiarize themselves with their role in the nominating
process and develop the information they need to exercise that role effectively. The change
would serve a second purpose, to get people to see the position as one worth running for.
Turning the position of delegate into a significant one creates an incentive for individuals
themselves to run for the position. Other reforms would contribute to this incentive.
Conventions would be smaller so that deliberations could be probing and collegial. The
proposal, again, serves both to increase the level of debate and to make the position of delegate
more attractive to individuals interested in ensuring that only qualified judicial candidates
reflective of the population of the district appear on the November ballot. Similarly, the
Commission recommends holding delegate elections the year preceding the first convention the
delegate was to attend, and starting the delegate’s term on January 1 of the year of his or her first

convention. This would give the delegate time to get to know the delegation and judicial
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candidates, and would increase the dignity of the office, making it more attractive. Petitioning
requirements would be cut in half, from 500 to 250 signatures per delegate.

The proposed reforms are also intended to make it easier for qualified judicial aspirants to
win the support of a majority of the convention delegates without the backing of party leaders.
An absolute minimum requirement for winning an election is the electors' knowledge of the
candidates. ** The proposed recommendations would ensure that delegates would know the
names of judicial candidates and that the candidates who have demonstrated some support within
the convention would have a chance to address the delegates. This reform, combined with the
recommended reduction in the size of the conventions, would lower the existing hurdles
preventing a candidate without the support of the party leadership from winning the support of a

majority of the delegates.
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RECOMMENDATIONS

The recommendations presented here are designed to serve three purposes. First, they are
meant to attract as delegates people who are dedicated, experienced and willing to consider in
depth the qualifications of judicial candidates with a view toward ensuring that their party
nominates well-qualified candidates for the Supreme Court who reflect the communities in
which they will serve. Second, they are designed to afford conditions conducive to performing
the delegates' duties in a professional manner. This includes providing adequate time and
information to act independently and thoughtfully. Third, they are meant to lift barriers to

qualified candidacies. Each of the recommendations offered below reflects these goals.

The judicial district nominating convention system should be made more open and
effective.

The Commission’s work leads us to conclude that the judicial district convention system
has benefits that merit its retention — in a sharply modified form. Conventions facilitate access to
a place on the ballot for non-majority candidates. In contrast to primaries, which are able to
grant victory only to majority vote getters, conventions allow members of geographic and other
minority factions to build coalitions to win a spot on the ballot. Conventions also allow
candidates to avoid the high cost of conducting primary campaigns in judicial districts, many of
which include multi-county and multi-media market areas. However, in order to get the benefits
of the convention process, New York State must ensure that the process is fair and open and that

it promotes effective, democratic and deliberate representation.
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The election law should be amended to reduce the number of delegates to the judicial

district convention.

The Commission recommends setting a minimum of twenty-five and a maximum of fifty
on the number of delegates that may attend the convention. The Commission further
recommends designating the number of delegates by statute.

Under this recommendation most conventions would be smaller than they are today.” A
smaller convention promotes a deliberative and collegial atmosphere in which real discussion
can take place. It lowers the bar for those who seek judicial nomination without the support of
party leadership. Under the system contemplated here, qualified candidates will be able to
succeed with far fewer votes. Also, a smaller convention, where the real business of choosing
judicial nominees can be conducted, is likely to be attractive to a larger pool of delegates focused
on the business of nominating candidates who are well-qualified and reflective of the district in
which they will serve if elected. Nevertheless, the number of delegates must not be reduced so
far that conventions fail to function as representative bodies. In setting a minimum of twenty-
five delegates, the Commission seeks to balance conditions for deliberation, on the one hand, and

conditions for genuine debate on the other.

Each assembly district should send at least two delegates or alternates to the convention.
The election of two delegates from each assembly district will yield delegations that
match the Commission’s recommendation that conventions be comprised of not more than fifty

delegates and no fewer than twenty-five.

" See Figure 1 at 26.

31



Delegates should cast weighted votes.

In order to maintain the principle of “one person, one vote,” under this plan delegates will
cast weighted votes. All assembly districts in a judicial district will send the same number of
delegates, the number to be defined by statute so that no more than fifty and no fewer than
twenty-five delegates (and an identical number of alternate delegates) attend the parties’ judicial
district conventions. In order to assure that the party's members and other supporters are
properly represented at the judicial district conventions, the Commission recommends retaining
the principle expressed in section 6-124, which is that the number of assembly district votes
should reflect the number of votes cast by registered voters in a given assembly district for the
parties’ nominees for governor in the last general election. Instead of maintaining that ratio by
changing the number of delegates from year to year as the statute does now, the Commission
would change the weight of the votes cast by a fixed number of delegates.

The number of signatures required for a candidate to run as delegate or alternate delegate
should be reduced to 250.

The Commission recommends that the number of signatures required for nomination as a
candidate for delegate to the judicial district convention be reduced to open the process to more
party members. The current signature requirement makes it more difficult to obtain a position on
the ballot than is necessary to ensure that potential delegates have a reasonable level of
community support. This concern can be addressed by reducing the number of required
signatures.

The election law should be amended to promote the effectiveness and independence of
delegates and alternates.

The Commission believes that effective, democratic and deliberate representation can be
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enhanced at the judicial district conventions by expanding the delegates’ terms of office and
electing new delegates and alternates a full year before the first convention at which they will

Serve.

e Delegates and alternates should serve three-year terms.

The Commission recommends extending the term of office for delegates and alternates to
three years, replacing the current single-year term. As recognized in the comparatively long
terms for judicial office in New York State, a longer term fosters independence. It also promotes
effective representation as delegates and alternates apply the experience they gain throughout
their three-year terms. The initial terms of delegates under the new law should be staggered
between one and three years.

e Delegate elections should take place in the year preceding the judicial district

nominating convention at which the delegate will serve.”

Electing delegates and alternates the year before the first convention at which they serve
promotes effective and informed representation. Under the proposed amendments, delegates and
alternates will have a full year to develop an understanding of their position and to evaluate
potential candidates for office. Similarly, candidates would have an expanded opportunity to
present themselves and their credentials to the delegates in hopes of gaining support. The term
of office will start the first day of January immediately following a delegate’s election and run

three calendar years.

* As it is the goal of the Commission to increase voter awareness of the process by which Supreme Court justices are
elected, the Commission believes that holding elections for judicial district convention delegates on Election Day,
when voter turnout is at its highest, is preferable to holding them on Primary Day. We do not make the
recommendation to that effect now because of the limitations of current voting technology. We anticipate, however,
that in the near future voting technology will allow voters to cast votes for both the general elections and political
party elections on the same ballot. We therefore recommend for that future time that the election of delegates and
alternates to the judicial district conventions take place on Election Day.
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e The New York State Board of Elections should provide delegates with

information about judicial elections.

To ensure that delegates and alternates to the convention understand their role and civic
responsibility in the process of nominating candidates for the office of Justice of the Supreme
Court, the Commission recommends that the New York State Board of Elections distribute to
every delegate and alternate a statement regarding the role and responsibility of a delegate,
information regarding the judicial system, the duties and responsibilities of Supreme Court
justices, and the skills, professionalism and personal characteristics required of independent and
impartial judges. These materials should be brief and easy to read, and should be available in
hard copy and other media. The Board of Elections should provide these information packets to
county political party leaders at least thirty days in advance of the date fixed for the judicial
nominating convention. The party leaders will be responsible for forwarding this information to
the delegates and alternates at least twenty days prior to the convention. At least ten days prior
to the date fixed for the judicial convention, the party leader would be required to file with the
Board of Elections a certificate stating the date and method by which all delegates and alternates
to the convention were provided with these materials.

Appendix B enumerates the information that the Commission recommends be distributed.

e The Board of Elections should provide delegates and the general public with

a list of announced judicial candidates at least ten business days prior to the

date fixed for the convention.
Candidates for the office of Justice of the Supreme Court are not required to initiate their
candidacy formally in advance of the judicial nominating convention. Nevertheless, many
candidates do so. As the Commission deems it crucial that voters and convention delegates have

as much information as possible about judicial elections, the Commission would require the New
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York State Board of Elections to publish, in hard copy or other media, a list of all of the
candidates who have notified their political parties of an intent to seek the party’s nomination.
The list should be published and distributed to all delegates and alternates at least ten business
days prior to the date fixed for the convention. The fact that candidates’ names are published
should not preclude additional nominations from the floor at the convention.

e Candidates seeking nomination for the office of Justice of the Supreme Court

should have the right to address the delegates.

Because candidates do not necessarily announce their candidacies prior to the convention,
and candidates not previously considered may be nominated from the floor, delegates may be
unaware prior to the convention of the names of candidates that are put forward. The
Commission recommends that to further enable delegates to exercise their civic responsibility in
nominating the best possible candidates for Justice of the Supreme Court, candidates who have
been moved and seconded at the convention should have an opportunity to address the delegates
briefly regarding their qualifications for the judiciary. To further this, anyone who has formally
announced a desire to be nominated at the convention shall be notified in advance by the party

leader of the time and location of the convention.
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CONCLUSION

New York’s Supreme Court justices serve on one of the most important trial courts in the
nation. It is essential that the candidate selection process protect the reputation and respect for
that bench. Although the current judicial district convention system is far from perfect, we are
convinced that if reformed it can serve to promote public confidence in the Supreme Court
bench. In the recommendations above, we offer what we believe is a blueprint to achieve a
convention system that increases voter awareness, promotes the independence of convention
delegates, encourages qualified candidacies and establishes conventions that allow for genuine

deliberation and debate.
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! The New York State Constitution mandates the election of Supreme Court justices by judicial district. N.Y. Const.
art. VI, § 6. Supreme Court justices were appointed until the 1846 Constitution. N.Y. Const. of 1846, art. VI, §12.
2See N.Y. Elec. Law §§ 6-106, 6-124, 6-126, 6-136, 6-158 (McKinney 2005).

® See Leslie Eaton, State Commission Seeking Ouster of Surrogate Judge in Brooklyn, N.Y. Times, Feb. 15, 2005, at
B1 (reporting that candidates for Surrogate’s Court spent $1 million in a bitter 1996 primary battle); Daniel Wise,
Donors Filled War Chest in Hard-Fought Election for Westchester Surrogate, N.Y.L.J., Nov. 3, 2000, at 1
(reporting that candidates raised and spent hundreds of thousands of dollars on primary campaigns); Michael Beebe
& Robert J. McCarthy, Appeal for Reform: As Spending on Judicial Races Escalates, Efforts to Reshape a System
Many Believe Is Outmoded and Undemocratic Languish in Albany, Buff. News, July 16, 2002, at Al (reporting that
one judge, running unopposed, nevertheless spent $75,000 on his reelection campaign).

* See infra text accompanying notes 21-24.

> See infra note 17 and accompanying text.

® State of N.Y. Senate, Report of Special Committee of Senate on Primary Law Submitted with Bill to Establish State
Wide Judicial Conventions, S. Doc. No. 34, at 2 (1918).

" Editorial, N.Y. Times, May 1, 1917, at 12; Miller Declares Primary a Fraud, Promises if Elected to Try to End It
in State and Judicial Nominations, N.Y. Times, Oct. 23, 1920, at 4.

® The First Judicial District contains New York County; the Second Judicial District contains Kings and Richmond
Counties; the Third Judicial District contains Albany, Columbia, Greene, Rennselaer, Schoharie, Sullivan and Ulster
Counties; the Fourth Judicial District contains Clinton, Essex, Franklin, Fulton, Hamilton, Montgomery, St.
Lawrence, Saratoga, Schenectady, Warren and Washington Counties; the Fifth Judicial District contains Herkimer,
Jefferson, Lewis, Oneida, Onondaga and Oswego Counties; the Sixth Judicial District contains Broome, Chemung,
Chenango, Cortland, Delaware, Madison, Otsego, Schuyler, Tioga and Tompkins Counties; the Seventh Judicial
District contains Cayuga, Livingston, Monroe, Ontario, Seneca, Steuben, Wayne and Yates Counties; the Eighth
Judicial District contains Allegany, Cattaraugus, Chautauqua, Erie, Genesee, Niagara, Orleans and Wyoming
Counties; the Ninth Judicial District contains Dutchess, Orange, Putnam, Rockland and Westchester Counties; the
Tenth Judicial District contains Nassau and Suffolk Counties; the Eleventh Judicial District contains Queens
County; and the Twelfth Judicial District contains Bronx County.

° The hearings took place in Albany, New York on September 30, 2003, in Buffalo, New York on September 23,
2003, and in New York, New York on September 16, 2003. See Public Hearings Information: Public Hearings
Before the Comm’n to Promote Public Confidence in Judicial Elections (2003), available at
http://law.fordham.edu/commission/judicialelections [hereinafter Albany Hearings, Buffalo Hearings or New York
Hearings]. See New York Hearings 15 (statement of Charles Hynes, Kings County District Attorney), 231
(statement of James F. Brennan, New York State Assembly Member) and Buffalo Hearings 105-06 (statement of
Maryann Saccomando Freedman, Cohen & Lombardo, P.C.), 125 (statement of Lyle Toohey, Vice President, Voter
Service, League of Women Voters). See also Clifford J. Levy, Picking Judges: Party Machines, Rubber Stamps,
N.Y. Times, July 20, 2003, at Al; Robert J. McCarthy & Michael Beebe, 2000 Convention Was All about Control,
Buff. News, July 15, 2002, at A4. Commission representatives attended judicial district conventions in two districts
and their observations were consistent with the witness testimony and media accounts.

19 Albany Hearings, supra note 9, at 64 (statement of Fern Schair, Chairman, Committee for Modern Courts); see
also Buffalo Hearings, supra note 9, at 90 (statement of Steven W. Bell, Managing Editor, Buffalo News) and
Albany Hearings, supra note 9, at 222 (statement of Stephen F. Downs, Esq.).

11 Buffalo Hearings, supra note 9, at 52-53 (statement of Frederick G. Reed, Ontario County Surrogate), 60-61
(statement of Rose H. Sconiers, Justice of the Supreme Court and President of the Association of Supreme Court
Justices of the State of New York) and Albany Hearings, supra note 9, at 106-07, 115 (statement of Lorraine Power
Tharp, Whiteman Osterman & Hanna LLP), 198 (statement of Anthony J. Paris, Justice of the Supreme Court).

12 Albany Hearings, supra note 9, at 236 (statement of Benjamin Ostrer, Benjamin Ostrer & Associates, P.C.), 10
(statement of Leonard Weiss, McNamee, Lochner, Titus & Williams, P.C.).

B3 Buffalo Hearings, supra note 9, at 53-54 (statement of Frederick G. Reed, Ontario County Surrogate), 17, 22
(statement of Leonard Lenihan, chair, Erie County Democratic Committee) and Albany Hearings, supra note 9, at
198 (statement of Anthony J. Paris, Justice of the Supreme Court), 202-04 (statement of John V. Centra, Justice of
the Supreme Court). Upstate witnesses were not the only ones to warn of the heavy financial toll primaries would
impose. See Marcy L. Kahn, Testimony Before the Commission to Promote Public Confidence in Judicial Elections
(Written Submission) at 8, 13 (Sept. 16, 2003), available at http://law.fordham.edu/commission/judicialelections.
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“ New York Hearings, supra note 9, at 212 (statement of Geri Palast, Executive Director, Justice at Stake).
15 Albany Hearings, supra note 9, at 202 (statement of John V. Centra, Justice of the Supreme Court). The Marist
Institute survey of New York State judges conducted for our Commission found that New York State judges raised
and spent a mean of roughly $42,000 in their last elections. See infra note 21 at app. E (Marist College Institute for
Public Opinion for the Commission to Promote Public Confidence in Judicial Elections, New York State Judges:
Mail Survey Results 8-10 (May 2004)).
16 Albany Hearings, supra note 9, at 198 (statement of Anthony J. Paris, Justice of the Supreme Court).
17 According to a study by the Brennan Center for Justice at New York University School of Law, candidates for top
state appellate courts around the nation spent $3.8 million on television advertising in the 2004 primary election
season - over thirty-seven times the $96,000 spent in 2002. The Center reported that “[p]rimary spending accounts
for almost 20% of the total amount spent over the entire 2004 election season. The number of states experiencing
television ads during their primary judicial elections also increased more than four-fold from two states (IL & ID) in
2002 to nine states (AL, AR, GA, LA, NV, OR, WA, WV) in 2004.” Press release, The Brennan Center for Justice,
Buying Time: Total Amount Spent on Judicial Advertising Peaks at $21 Million (Nov. 18, 2004), at
http://www.brennancenter.org/presscenter/releases 2004/pressrelease_2004 1118.html.
'8 New York Hearings, supra note 9, at 170-71 (statement of Barbara Reed, Director, Courts Initiative, Constitution
Project). See also Albany Hearings, supra note 9, at 121 (statement of Luke Bierman, Director, Justice Center,
American Bar Association).
19 See supra note 3.
20 The Honorable Phyllis B. Gangel-Jacob spent over $100,000 on her primary campaign for Civil Court Judge in
New York County in 1984. This is in contrast to the $5,000 she spent in each of four attempts in the early 1990s,
including the last, a successful bid to win a nomination at a Supreme Court nominating convention. Brief for the
Associations of Justices of the Supreme Court of the State of New York and of the City of New York at 12, Lopez
Torres v. N.Y.S. Bd. of Elec., No. 04 Civ. 1129 (E.D.N.Y. 2004).
2! Commission to Promote Public Confidence in Judicial Elections, Report to the Chief Judge of the State of New
York 23 and apps. C, D and E (June 29, 2004) [hereinafter Commission 2004 Report], available at
http://law.fordham.edu/commission/judicialelections.
%2 |d. at app. C (Marist College Institute for Public Opinion for the Commission to Promote Public Confidence in
Judicial Elections, Public Opinion and Judicial Elections: A Survey of New York Registered Voters 14-15 (Dec.
2003)).
2% |d. at app. D (Government Law Center of Albany Law School, Focus Group Results and Recommendations 14
(June 2004)).
|d. at app. E (Marist College Institute for Public Opinion for the Commission to Promote Public Confidence in
Judicial Elections, New York State Judges: Mail Survey Results 8-10 (May 2004)).
% The Justice at Stake Campaign, a non-partisan national policy group in Washington D.C., conducted national polls
of voters and judges in late 2001 and early 2002 and found that 76% of registered voters and 26% of judges have
deep concerns about the role of campaign contributions in judicial decision-making. The poll can be found at
http://www.justiceatstake.org/files/PollingsummaryFINAL.pdf. A 1998 poll sponsored by the Pennsylvania
Supreme Court revealed that “89% of respondents believed money buys judicial favor, most, some or all of the
time,” and a 1999 Texas Supreme Court-state bar poll showed that 69% of Texas court employees and 79% of Texas
lawyers “believe that campaign contributions significantly influence courtroom decisions.” New York Hearings,
supra note 9, at 161 (statement of Barbara Reed, Director, Courts Initiative, Constitution Project).
26 Commission 2004 Report, supra note 21, at 35-37.
27 Albany Hearings, supra note 9, at 36-37 (statement of Henry Berger, Chair, New York State Commission on
Judicial Conduct) (discussing “the coercive effect of judges raising funds from attorneys who appear before them”).
% N.Y. Const. of 1846, art. VI, § 12. See N.Y. St. Joint Legis. Comm. on Court Reorganization, Report of the Joint
Legislative Committee on Court Reorganization, Legis. Doc. No. 24, at 8-9 (1973) (describing early alarms about
political influence). Until 1846, the governor appointed justices. N.Y. Const. of 1821, art. IV, § 7. The 1846
Constitution also changed the offices of secretary of state, comptroller, treasurer and attorney general from
appointive to elective offices. N.Y. Const. of 1846, art. V, 8§ 1-2.
% |egislative reports give a flavor of these “primaries”:

The better elements of the two parties will not go to primary meetings in the evening under

any circumstances, nor at any hour at the risk of being hustled or jostled by intoxicated men. .

.. The bill, therefore, proposes that in every primary meeting, citizens vote directly for their

nominees, and not for delegates to a nominating convention, that the polls should be kept



open all day, if need be, so that citizens can consult their own conveniences as to hours, that
the sanction of law shall be given to these meetings, that there shall be penalties for frauds
committed, for disturbance by violence, and for the non-enrollment of voters.
State of N.Y. Assembly, Report of the Select Committee on the Subject of Primary Elections in the State of New
York, Assemb. Doc. No. 96, at 1-4 (1882). See also State of N.Y. Legis., Report of the Joint Committee of the Senate
and Assembly of the State of New York appointed to Investigate Primary and Election Laws of This and Other States
195, 199 (J.B. Lyon Company, Printers 1910).
%0 See Editorial, supra note 7, at 12.
%1 See Miller Declares Primary a Fraud, Promises if Elected to Try to End It In State and Judicial Nominations,
supra note 7, at 4. Governor Nathan Miller was a former New York State Supreme Court justice.
% State of N.Y. Senate, Report of Special Committee of Senate on Primary Law Submitted with Bill to Establish
gatate Wide Judicial Conventions, S. Doc. No. 34, at 2 (1918).
1g
*d. at 3.
% N.Y. Elec. Law § 6-158(5) (McKinney 2005).
*"'1d. § 6-126.
%1d.
*1d.
“0 As reported by Clifford J. Levy in The New York Times, the absence of information sometimes reaches absurd
proportions. Delegates to the 2002 Democratic Party judicial convention in the Second Judicial District told Levy
that conventions always last less than an hour. None of the delegates could remember whom they had nominated.
Delegates said there was no effort made to inform them which candidates were to be nominated. “In fact, the names
are often secret.” Levy, supra note 9, at Al.
* In practice, the minimum number of signatures can be used for an entire slate of delegate candidates on a single
petition within an assembly district. That practice would still require signatures to be gathered in each of the 21
assembly districts in the Tenth Judicial District. Further, candidates must typically obtain two to three times the
minimum number of required signatures to be able to fend off legal challenges to their petitions. So, even under this
practice, in the Tenth Judicial District, a candidate would have to gather 21,000 to 36,500 signatures to place a slate
of delegate candidates on the ballot to challenge the party leadership at the nominating convention.
“2 New York Hearings, supra note 9, at 17 (statement of Charles Hynes, Kings County District Attorney).
* As reported by The New York Times, convention delegates under the current system sometimes meet and vote
without knowing the names of judicial candidates. See supra text accompanying note 9.
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SUMMARY OF DECEMBER 2003 AND JUNE 2004 RECOMMENDATIONS
OF THE COMMISSION TO PROMOTE PuBLIC CONFIDENCE IN JUDICIAL
ELECTIONS

Candidate Selection

New York State should establish a system of State-sponsored Independent Judicial Election
Qualifications Commissions (“IJEQC”) with the following characteristics to evaluate the
qualifications of candidates for judicial office throughout the State:

e Each judicial district should have a commission;
The commission members should reflect the State’s great diversity;
The commissions should actively recruit judicial candidates;
The commissions should publish a list of all candidates found well qualified;
The commissions should apply consistent and public criteria to all candidates;
Member terms should be limited,;
Uniform rules should govern commission proceedings and its members’ conduct;
The commissions should have the necessary resources to fulfill their functions; and
The Chief Administrator’s Rules Governing Judicial Conduct should require all judicial
candidates to participate in the IJEQC process.

Voter Education

e New York State should produce and distribute voter guides for judicial elections that:
e Should be fully financed by the State and distributed to every household with a
registered voter;
e Should be distributed by mail in print form and available on the Internet;
e Should serve a dual function of educating the public about the judiciary generally,
and about specific judicial candidates; and
e Should undergo periodic evaluations after distribution.
e Information regarding voter education efforts should be centrally coordinated:;
e The Office of Court Administration should establish a multi-media awareness campaign
about the judiciary; and
e The Chief Judge of New York State should work to build partnerships with existing
organizations working on voter education issues.

Campaign Finance Disclosure

e The content and format of judicial disclosure filings should be expanded and revised;

e The Office of Court Administration should be responsible for receiving and publicly
reporting judicial campaign finance disclosures; and

e Campaign finance disclosure filings for judicial candidates for all courts should be filed
electronically and made publicly available in a searchable electronic format on a timely
basis.



Campaign Expenditures

Limit the price that judicial candidates pay to attend political functions to the
proportionate cost of attending; and

Require that purchases of campaign-related goods and services by judicial candidates
represent reasonable fair market value.

Promoting Ethical Campaign Activity

A New York Judicial Campaign Ethics and Conduct Center should be created, with five primary
functions:

Establishing a mechanism under the auspices of the New York State Advisory Committee
on Judicial Ethics to issue fast, reliable rulings on campaign conduct;

Becoming a central resource for press and public inquiry on judicial elections;

Creating an electronic-based tool for researching judicial campaign conduct ethics
opinions;

Overseeing and developing a campaign ethics course for candidates for judicial office;
and

Making candidates for judicial office aware of bar association judicial campaign
oversight committees.

Amending the Rules of the Chief Administrator of the Courts Governing Judicial Conduct

Adopting Commentary to the Rules

The Chief Administrator’s Rules should include commentary to give guidance and clarification.

Rules Governing Campaign Activity

The Chief Administrator’s Rules’ restrictions on judicial candidate speech should be
limited to pledges or promises that are inconsistent with the impartial performance of the
adjudicative duties of the office and statements that commit the judicial candidate with
respect to cases, controversies or issues that are likely to come before the court;

The Chief Administrator’s Rules should clarify that its speech restrictions on judicial
candidates apply to sitting judges, as well as candidates for judicial office;

The commentary to the Chief Administrator’s Rule governing speech restrictions on
sitting judges should describe the Rule’s significance, further define the contours of the
Rules, and make judicial candidates aware of the New York State Advisory Committee
on Judicial Ethics;

Commentary to the Chief Administrator’s Rules should state that the speech restrictions
included in the Rules are indispensable to the maintenance of the integrity, impartiality,
and independence of the judiciary; and

The Chief Administrator’s Rules should include preserving the impartiality of the
judiciary as a restriction on political activity.



Rules Governing Disqualification

The Chief Administrator’s Rules should require disqualification where a party or
counsel’s contributions to a judge’s campaign exceed a certain threshold;

The Chief Administrator’s Rules should require mandatory disqualification where a judge
has made a public commitment with respect to an issue or controversy in a current
proceeding; and

The Chief Administrator’s Rules should make disqualification discretionary where a
judge appears to have made a public commitment with respect to an issue or controversy
in a current proceeding.

Defining Impartiality, Integrity and Independence

Definitions of impartiality, integrity and independence should be included in the terminology
section of the Chief Administrator’s Rules.

Retention Elections

New York State should adopt a system of non-competitive, non-partisan retention elections for
qualified incumbent judges running for re-election.

Public Financing of Judicial Elections

New York State should:

Adopt voluntary pilot public financing programs for the Surrogate’s Court statewide and
for all courts within targeted competitive districts;

Adopt enabling legislation for local public financing programs for judicial campaigns;
and

Establish a temporary commission to study the feasibility of a statewide public financing
program for judicial campaigns.

Campaign Conduct

Judicial Campaign Practice Committees should be established in each Appellate Department in
the State.
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MATERIAL TO BE DISTRIBUTED TO ALL DELEGATES AND ALTERNATES

Structure of the Courts in New York State

The Supreme Court is New York State’s principal trial court. It is the only court in the State
with unlimited original jurisdiction. The State is divided into twelve judicial districts, with
Supreme Courts in each of the judicial districts. Decisions of the Supreme Court are
appealed to an intermediate appellate court — either the Appellate Division of the Supreme
Court or, in some cases, the Appellate Term of the Supreme Court or a County Court.
Intermediate appellate decisions are appealed to the State’s highest court, the Court of
Appeals.

The Role of Judicial District Convention Delegates and Delegate Alternates

The judicial district nominating convention is the means under New York State law by which
the political parties choose candidates for the position of State Supreme Court Justice.
Consistent with the job of choosing a nominee for New York State’s highest trial court,
delegates have a duty to inform themselves about all candidates, to engage in consultation
and deliberation with other delegates and to exercise independent judgment.

Judicial independence is a critical component of our justice system. Without it, there can be
no guarantee of the right to a fair trial. Justices decide cases on the facts and law of each
case. To do so they must possess superior qualities of independence and integrity. In
choosing who will be their parties’ Supreme Court nominees, delegates to New York State’s
judicial district nominating conventions play a role in assuring New Yorkers that the State’s
justices are fully qualified to exercise independent judgment.

If delegates are absent, alternate delegates take their place. The order in which alternates
take the place of absent delegates is determined by votes cast for alternate delegates at the
political party primary. The alternate with the most votes takes the seat of the delegate. If
there was no contest for the position of alternate, substitution is made in the order in which
the names of alternates appear on the certified list of delegates and alternates.

Qualifications To Consider when Choosing a Nominee for Supreme Court Justice

When evaluating the qualifications of individuals to be nominated for positions as Supreme
Court justices, convention delegates and alternates should consider whether the candidates:
possess good character, independence and integrity; are reasonably decisive; have a
reputation for uprightness, fairness and lack of bias; demonstrate good temperament,
including courtesy and patience; and possess good physical and mental stamina. Supreme
Court justices must have been members of the bar for at least ten years. They serve fourteen-
year terms or until they reach the age of seventy, whichever comes first. No candidate may
be found qualified for Supreme Court justice if there is good cause to believe that the
candidate is materially deficient in one or more of the criteria, or if the candidate has been
found by a court to have violated the standards of professional conduct, or has been found
guilty of a serious crime.
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COURT STRUCTURE OF NEW YORK STATE

CIVIL COURT STRUCTURE
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PuBLIC HEARINGS WITNESS LIST

Public Hearing in New York City — September 16, 2003
Michael Bloomberg, Mayor of New York City

Charles Hynes, Kings County District Attorney
Floyd Abrams, Cahill Gordon & Reindel LLP

Testimony of C. Virginia Fields, Manhattan Borough President, delivered by Denise A. Outram,
General Counsel

Kenneth J. Knuckles, President & CEO, Upper Manhattan Empowerment Zone
Robert J. Levinsohn, Proskauer Rose LLP

Norma Ramirez, District Leader, 64™ District

Edward W. Madeira, American Bar Association

Daniel L. Greenberg, President and Attorney-in-Chief, The Legal Aid Society
William M. Savino, President, Nassau County Bar Association

Stephen De Castro, Vice President, Asian American Bar Association

Barbara Reed, Director, Courts Initiative, Constitution Project

Jonathan Jacob Gass, Associate Counsel, Brennan Center for Justice

A. Thomas Levin, President, New York State Bar Association

Geri Palast, Executive Director, Justice at Stake

James F. Brennan, New York State Assembly Member

Hon. Marcy Kahn, Justice of the Supreme Court

Prof. David Yassky, New York City Council Member

Scott Greenfield, Vice President, New York State Association of Criminal Defense Lawyers
Gary B. Pillersdorf, Network of Bar Leaders

William C. Thompson, Law Office of Ross & Hill

Gary Schultz, Law Offices of Gary Schultz

Public Hearing in Buffalo, New York — September 23, 2003
Leonard Lenihan, Chair, Erie County Democratic Committee

Bradley J. Stamm, Erie County Republican Committee
Michael J. Flaherty, President Erie County Bar Association
Steven W. Bell, Managing Editor, Buffalo News

Maryann Saccomando Freedman, Cohen & Lombardo, P.C.



Lyle Toohey, Vice President, Voter Service, League of Women Voters

Melissa Hancock Nickson, Esq., President, Western New York Chapter of the Women's Bar
Association of the State of New York

James M. Shaw, Vice President, Erie County Bar Association

Craig Hannah, President, Western New York Minority Bar Association

Professor James A. Gardner, University of Buffalo School of Law

Patrick J. Maloney, Vice President, Western New York Trial Lawyers Association
Michael P. Leone, Harris, Chesworth & O'Brien

Harold A. Kurland, Monroe County Bar Association

Edward C. Cosgrove, Chair Trial Lawyers Section, New York State Bar Association
Hon. Frederick G. Reed, Ontario County Surrogate

Hon. Rose H. Sconiers, Justice of the Supreme Court and President of the Association of Supreme
Court Justices of the State of New York

Public Hearing in Albany, New York — September 30, 2003
Judge Leonard Weiss, McNamee, Lochner, Titus & Williams, P.C.
Rex Smith, Editor, Albany Times Union

Henry Berger, Chair, and Robert Tembeckjian, Administrator, New York State Commission on
Judicial Conduct

Justice James W. Dougherty, President of the New York State Magistrates Association
Fern Schair, Chairman, Committee for Modern Courts

Dale Thuillez, Thuillez, Ford, Gold, Johnson & Butler LLP

Lorraine Power Tharp, Whiteman Osterman & Hanna LLP

Luke Bierman, Director, Justice Center, American Bar Association

George P. Alessio, Jr., President, Onondaga County Bar Association

Judge E. Leo Milonas, President, Association of the Bar of the City of New York
Jill Dunn, President, Capital District Women’s Bar Association

Hon. Kevin G. Young, Syracuse City Court

Hon. Anthony J. Paris, Justice of the Supreme Court, 5" District

Hon. John V. Centra, Justice of the Supreme Court, 5™ District

Hon. David G. Klim, Onondaga County Family Court

Stephen F. Downs, Esqg.

Benjamin Ostrer, Benjamin Ostrer & Associates, P.C.

Richard Denis
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New York State Judges: Mail Survey Results (May 2004)
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