MEMORANDUM

October 16, 2003

TO:

County Clerks
Chief Clerks of Supreme Court and County Court

FROM:

Michael Colodner

SUBJECT:

Implementation of the new civil filing fees in the
Supreme and County Courts

The Legislature recently enacted legislation, effective July 14, 2003, raising
almost all civil fees, and creating some new fees, in the Supreme and County Courts.
Chapter 62 of the Laws of 2003. A copy of those sections of the legislation affecting civil
fees in these courts is attached. My earlier memorandum of June 23, 2003, discussed a
number of issues concerning the implementation of the new fees for the filing of
motions, cross-motions, stipulations and voluntary discontinuances, and it asked for
your input in identifying additional areas that needed clarification. This
memorandum is based on the many subsequent comments and questions received from
all over the state, and it incorporates the earlier memorandum in summarizing in one
document how to handle those issues that have required clarification.
A. Fees for filing of motions and cross-motions
The new $45 fee for the filing of motions and cross-motions in the Supreme
Court and County Court is implemented by section 25 of Part J of the legislation.
Section 25 amends CPLR 8020(a) as follows:
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(a) Placing cause on calendar. For placing a cause on a
calendar for trial or inquest, one hundred twenty-five
dollars in the supreme court and county court; except that
where rules of the chief administrator of the courts
require that a request for judicial intervention be made in
an action pending in supreme court or county court, the
county clerk shall be entitled to a fee of [seventy-five]
ninety-five dollars, payable before a judge may be assigned
pursuant to such request, and thereafter, for placing such
a cause on a calendar for trial or inquest, the county clerk
shall be entitled to an additional fee of [twenty-five] thirty
dollars, and no other fee may be charged thereafter
pursuant to this subdivision; except that the county clerk
shall be entitled to a fee of forty-five dollars upon the
filing of each motion or cross motion in such action.
However, no fee shall be imposed for a motion which seeks
leave to proceed as a poor person pursuant to subdivision (a)
of section eleven hundred one of this chapter.
The following are implementation guidelines for the new statutory language: "a fee of
forty-five dollars upon the filing of each motion or cross motion in such action":
1. "Motion or cross-motion"
In general, any filing designated as a "motion" or "cross-motion" generates
the $45 fee. This includes motions commenced by notice of motion or order to show
cause, and motions commenced on notice or ex parte. As long as papers are identifiable
from the cover documents as motions or cross-motions, they require the fee even if a
formal notice is not attached. Where a motion or application has been determined by
the court, the act of submitting an order or judgment for signature by the judge is
not a request that generates another fee; it is part of the same application that already
generated the fee.
2. "Upon the filing"
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The $45 fee applies "upon the filing" of each motion. This presupposes that
the motion is in writing. Motions made orally before the court are not subject to the
fee. This will exclude from the fee those motions made during the course of a trial
without a written application, notwithstanding that briefs may be submitted to the
court.

The filing of a motion containing multiple requests for relief in a single
document requires only a single $45 filing fee.
When exigent circumstances require a party to submit motion papers to a
court before filing in the County Clerk's Office, the collection of the required fee
should take place at the first possible opportunity thereafter. While CPLR 8020 speaks to
fees "payable in advance," that language applies when the County Clerk "renders a
service," and the County Clerk does not render any service until the papers actually are
filed with the County Clerk.
3. "In such action"
The $45 fee applies to the filing of motions "in such action," which refers
back to the preamble of CPLR 8020 applying that section "in an action pending in such
court." The new fee thus applies only to motions madeafter the commencement of the
action. It should not be applied to applications or motions that (a) serve to commence
the action, (b) accompany pleadings that commence the action, or (c) require the
assignment of an index number (and the payment of an index number fee) regardless
whether a formal pleading is filed.
Examples:
a. The filing of a notice of petition and petition in a special proceeding,
while in the nature of an application to the court, serves to commence the special
proceeding, generates its own index number, and is not subject to the motion filing fee.
A responsive motion or cross-motion to dismiss a petition in a special proceeding (as
opposed to the submission of responding papers without a motion) requires the
payment of the $45 fee.
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b. The filing of a request for a preliminary injunction (whether by notice
of motion or by order to show cause), when filed together with the pleadings that
generate the issuance of an index number, is not subject to the motion filing fee. A
motion for a preliminary injunction filed after the issuance of an index number in the
case would be subject to the motion fee.
c. An ex parte application for pre-action disclosure (CPLR 3102(c)) does not
require payment of the motion filing fee because this filing, while not commencing an
action or proceeding, generates its own index number. Any motion made thereafter
would be subject to the fee.
d. After an index number has been assigned to a case, the subsequent filing
of a motion accompanied by a Request for Judicial Intervention requires payment of
both the $75 RJI fee and the $45 motion fee.
General rule: If an index number is assigned (and fee collected) in a single
filing transaction that includes a motion, no motion fee is collected. All subsequent
motions are subject to the motion fee.
The $45 fee also applies to post-judgment motions. As long as the motion
is made using the same index number of the completed case, it is considered to be made
"in such action."
B. Application of the motion filing fee in certain practice areas
1. Uncontested matrimonials
The placement of an uncontested matrimonial on the calendar does not
require payment of the $45 motion filing fee. Plaintiffs generally are required to file
only a note of issue to have the case placed on a calendar so that a judge may issue a
final judgment of divorce. This requires just the payment of a note of issue fee, and it
obviates the need for a plaintiff to make a motion to have the judgment granted.
Should any motions be made, such as a request for a calendar preference, they would
require payment of the filing fee.
2. Mortgage foreclosures
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Where foreclosed property is sold by a referee appointed by the court, the
process normally generates two motions: (1) the motion for a referee to be appointed
and, (2) after the referee computes the amount owed and files a report with the court,
the motion to confirm the referee's report, enter a judgment of foreclosure, and sell
the property. Each of these two motions requires a motion fee. The fee should be
collected in (2) even where the papers are submitted to the court with an order for the
judge's signature and without a formal motion, because this submission is in fact a
motion for the judge to direct all the acts contained in the order.
3. Guardianship proceedings
Guardianship proceedings under Article 81 of the Mental Hygiene Law are
treated the same as any other proceeding for purposes of collection of the motion fee.
Even if a not-for-profit corporation is appointed as the guardian, a motion fee still
must be paid for any application made to the court during the course of the
guardianship. The one exception is the Community Guardianship Program in New York
City, where the three not-for-profit corporations that participate in the Program are
acting on behalf of the City of New York, and each is treated as a fee-exempt city agency
for fee purposes.
One special situation in guardianship proceedings: a motion to settle a
final account generates two orders – an order settling the final account and a
subsequent order discharging the guardian. These two orders are part of the same
motion to settle the account, and only a single motion fee should be collected.
Applications to the court by court examiners (persons appointed by the
Appellate Divisions to review the accounts of guardians) do not require motion filing
fees, as the court examiners are an arm of the Court itself.
4. Qualified Domestic Relations Orders (QDRO's)
Qualified Domestic Relations Orders submitted after the granting of the
judgment of divorce do not require the payment of the $45 motion fee. The submission
of these orders is directed by the judgment of divorce, and the court's signing the
orders is merely an implementation of the judgment.
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5. Infants' compromises
A motion to settle an action commenced on behalf of an infant requires
the payment of the $45 motion fee. Subsequent applications to the court to withdraw
moneys needed for the infant's support or education are in the nature of motions to
the court and each requires the payment of the $45 motion fee.
6. Default judgments
An application to the clerk pursuant to CPLR 3215(a) to enter a judgment in
an action where the defendant has defaulted is a motion requiring the $45 filing fee.
C. Fees for filing of stipulations of settlement and voluntary discontinuances
Section 25 of Part J of the legislation adds a new subdivision (d) to CPLR
8020 that creates a $35 fee for the filing of a stipulation of settlement or a voluntary
discontinuance in the Supreme Court and County Court. Amendments to CPLR Rule 2104
and CPLR Rule 3217 (sections 28 and 29 of the legislation respectively) require that these
documents be filed by the defendant. Nevertheless, the fee should be collected by the
County Clerk regardless of which party files the documents. The parties can sort out
responsibility for payment among themselves. Section 202.28 of the Uniform Civil Rules
for the Supreme and County Courts has been amended to conform to these new
statutory provisions.
Stipulations of settlement are subject to the $35 filing fee even if they are
"so-ordered" by the court. CPLR Rule 2104 incorporates into the category of stipulations
those that are "reduced to the form of an order and entered."
If a single stipulation or notice of discontinuance resolves multiple cases
(e.g., in multiple tax certiorari proceedings), only one $35 fee is collected. New section
8020(d) provides that "only one such fee shall be charged for each notice, stipulation
or certificate filed pursuant to this subdivision."
Where a stipulation of settlement is filed as part of the papers in an
uncontested matrimonial action, the $35 filing fee applies.

*

*

*
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If there are any additional questions on these new fees, please call Amy
Vance of Counsel's Office at (212) 428-2150.
hm
Attach.
cc: Hon. Jonathan Lippman
Hon. Joseph J. Traficanti
Hon. Joan B. Carey
Hon. Ann T. Pfau
Administrative Judges
Amy Vance
Ronald Younkins
Nancy Mangold
John Giordano

