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Executive Summary

From 2009 to 2013, the ABA Commission on Ethics 20/20 drafted and recommended proposed
amendments to the ABA Model Rules of Professional Conduct to account for increasing
globalization and rapid changes in technology. In 2012 and 2013, the ABA House of Delegates
adopted many of the proposed amendments.

From 2013 through early 2015, the New York State Bar Association’s Committee on Standards
of Attorney Conduct (“COSAC”) systematically reviewed all of the ABA amendments to assess
whether New York should adopt similar amendments to the black letter text and the Comments
in the New York Rules of Professional Conduct. In January of 2015, COSAC presented its
recommendations to the House of Delegates, and the recommendations were circulated to the
Bar for public comment. At its March 2015 Quarterly Meeting, after COSAC revised some
recommendations in response to public comments, the State Bar’s House of Delegates adopted
COSAC’s recommendations.

Amendments to the Comments took effect immediately (except the amendments proposed to
Comments [16] and [17] to Rule 1.6, which are contingent on the Appellate Divisions’ approval
of proposed amendments to the black letter text of Rule 1.6(c)). Proposed amendments to the
black letter text have been forwarded to the Appellate Divisions for their consideration but will
not take effect unless and until the Appellate Divisions approve them.

Below is a summary of the amendments to the Comments, followed by a summary of the
proposed amendments to the black letter text of various Rules that the State Bar is
recommending to the Appellate Divisions. Following the summaries, this report reprints in both
legislative style and clean versions the full text of each new or amended Comment. After the
new and amended Comments, the report reprints in legislative style and clean versions each
proposed amendment to the black letter Rules that the NYSBA is recommending to the Appellate
Divisions.

Summary of Changes to Comments
(Effective Immediately)

Rule 1.0 (“Terminology”): A new Comment [1A] clarifies the scope of New York’s unique
defined term “computer-accessed communication.”

Rule 1.1 (“Competence”): New and amended Comments [6] to [8] address three topics: (a)
outsourcing, (b) co-counsel arrangements, and (c) the obligations to keep abreast of changes in
law and technology and to engage in continuing study and education.




Rule 1.4 (“Communication”): Comment [4] has been amended to replace the narrow phrase
“telephone calls” with the broader term “communications.”

Rule 1.6 (“Confidentiality of Information”): New Comments [18A]-[18F] provide guidance
on applying the duty of confidentiality to lawyers considering lateral moves and to law firms
contemplating law firm mergers.

Rule 1.10 (“Imputation of Conflicts of Interest”): To complement new Comments [18A]-
[18F] to Rule 1.6, new Comments [9H] and [9]] to Rule 1.10 offer guidance on the information a
law firm may request in the context of a contemplated lateral hire or law firm merger.

Rule 1.18 (“Duties to Prospective Clients”): Amended Comments [1]-[2] and [4]-[5] to Rule
1.18 clarify how and when a person becomes a “prospective client” within the meaning of Rule
1.18.

Rule 4.4 (“Respect for Rights of Third Persons”): Amended Comment [2] to Rule 4.4
provides expanded guidance to lawyers regarding the scope of Rule 4.4(b) and the options
available to a lawyer who receives an inadvertently sent document or other writing.

Rule 5.3 (“Lawyer’s Responsibility for Conduct of Nonlawyers”): Amended Comment [2]
and new Comment [3] to Rule 5.3 offer guidance on outsourcing. In particular, language in new
Comment [3] identifies some circumstances a lawyer should consider when determining how to
comply with Rule 5.3’s requirement to make “reasonable efforts” to supervise nonlawyers.
(Former Comment [3] is retained verbatim but is renumbered as Comment [2A] so that New
York Comment [3] corresponds to ABA Comment [3].)

Rule 7.2 (“Payment for Referrals”): Amended Comment [1] to Rule 7.2 clarifies the situations
in which a lawyer may pay others for generating client leads gathered from the Internet or
elsewhere, and amended Comment [3] replaces the term “prospective clients” (which is defined
in Rule 1.18) with the more accurate term “potential clients.”

Rule 7.3 (“Solicitation and Recommendation of Professional Employment”): Amended
Comment [9] to Rule 7.3 provides more guidance regarding the phrase “real-time or interactive
communications” in Rule 7.3.

Summary of Proposed Black Letter Amendments
Recommended to the Appellate Divisions

The New York State Bar Association (“NYSBA”) is recommending that the Appellate Divisions
approve the following amendments to the black letter text of the Rules of Professional Conduct:

Rule 1.0(x) (in “Terminology”): The NYSBA recommends that the Appellate Divisions amend
the definition of “writing” to clarify that it encompasses evolving forms of electronic
communications.




Rule 1.6 (“Confidentiality of Information”): The NYSBA recommends that the Appellate
Divisions amend the black letter text of Rule 1.6(c) to require lawyers to make “reasonable
efforts” to safeguard confidential information against three things: (i) inadvertent disclosure or
use, (ii) unauthorized disclosure or use, and (iii) unauthorized access. In addition, the NYSBA
recommends that the Appellate Divisions amend Rule 1.6(c) to make clear that Rule 1.6(c)
expressly extends to lawyers themselves. (The NYSBA has also approved amendments to
Comments [16] and [17] to Rule 1.6 contingent on the Appellate Divisions’ approval of the
proposed black letter changes to the text of Rule 1.6(c) — see below.)

Rule 1.18 (“Duties to Prospective Clients”): The NYSBA recommends that the Appellate
Divisions amend the black letter text of Rule 1.18 by adding the phrase “Except as provided in
Rule 1.18(e)” at the beginning of Rule 1.18(a) (which defines the term “prospective client”), and
by slightly changing the wording and structure of Rule 1.18(e) (which states two exceptions to
the definition of “prospective client) to make it easier to understand.

Rule 4.4 (“Respect for Rights of Third Persons”): The NYSBA recommends that the
Appellate Divisions amend the black letter text of Rule 4.4(b) to make explicit that it applies to
“electronically stored information.”

Rule 7.3 (“Solicitation and Recommendation of Professional Employment”): The NYSBA
recommends that the Appellate Divisions amend the black letter text of Rule 7.3(b) (which
defines “solicitation™) by deleting the phrase “of a prospective client” at the end of paragraph (b).
The NYSBA also recommends that the Appellate Divisions amend the black letter text of Rule
7.3(c)(5)(ii) by replacing the phrase “prospective client” with the more precise and less
confusing phrase “potential client.”





























































Note on conditional approval of amendments to Comments [16]-[17] to Rule 1.6: The NYSBA
House of Delegates approved amendments to Comments [16] and [17] contingent on the
Appellate Divisions’ approval of the proposed black letter amendments to Rule 1.6(c). If the
Appellate Divisions approve the proposed or substantially similar amendments to the black letter
text of Rule 1.6(c), then the following amended versions of Comments [16]-[17] to Rule 1.6 will
take effect automatically:

[16] Paragraph (c) imposes three related obligations. It requires a lawyer to make
reasonable efforts to safeguard confidential information against unauthorized access by
third parties and against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the client or who are otherwise
subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. Confidential information
includes not only information protected by Rule 1.6(a) with respect to current clients but
also information protected by Rule 1.9(c) with respect to former clients and information
protected by Rule 1.18(b) with respect to prospective clients. Unauthorized access to, or
the inadvertent or unauthorized disclosure of, information protected by Rules 1.6, 1.9, or
1.18, does not constitute a violation of paragraph (c) if the lawyer has made reasonable
efforts to prevent the unauthorized access or disclosure. Factors to be considered in
determining the reasonableness of the lawyer’s efforts include, but are not limited to: (i)
the sensitivity of the information; (ii) the likelihood of disclosure if additional safeguards
are not employed; (iii) the cost of employing additional safeguards; (iv) the difficulty of
implementing the safeguards; and (v) the extent to which the safeguards adversely affect
the lawyer’s ability to represent clients (e.g., by making a device or software excessively
difficult to use). A client may require the lawyer to implement special security measures
not required by this Rule, or may give informed consent to forgo security measures that
would otherwise be required by this Rule. For a lawyer’s duties when sharing information
with nonlawyers inside or outside the lawyer’s own firm, see Rule 5.3, Comment [2].

[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. Paragraph (c¢) does not
ordinarily require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of confidentiality. However, a lawyer
may be required to take specific steps to safeguard a client’s information to comply with
a court order (such as a protective order) or to comply with other law (such as state and
federal laws or court rules that govern data privacy or that impose notification
requirements upon the loss of, or unauthorized access to, electronic information). For
example, a protective order may extend a high level of protection to documents marked
“Confidential” or “Confidential — Attorneys’ Eyes Only”; the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA™) may require a lawyer to take
specific precautions with respect to a client’s or adversary’s medical records; and court
rules may require a lawyer to block out a client’s Social Security number or a minor’s
name when electronically filing papers with the court. The specific requirements of court
orders, court rules, and other laws are beyond the scope of these Rules.

24









(b) For purposes of this Rule, “solicitation” means any advertisement initiated by or on
behalf of a lawyer or law firm that is directed to, or targeted at, a specific recipient or
group of recipients, or their family members or legal representatives, the primary purpose
of which is the retention of the lawyer or law firm, and a significant motive for which is

pecuniary gain. It does not include a proposal or other writing prepared and delivered in
response to a specific request.

(c) A solicitation directed to a recipient in this State shall be subject to the following
provisions ...

(5) The provisions of this paragraph shall not apply to ...

(ii) a web site maintained by the lawyer or law firm, unless the web site is
designed for and directed to or targeted at persons_affected by an
identifiable actual event or occurrence or by an identifiable prospective
defendant; or
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Executive Summary

From 2009 to 2013, the ABA Commission on Ethics 20/20 drafted and recommended
proposed amendments to the ABA Model Rules of Professional Conduct to account for
increasing globalization and rapid changes in technology. In 2012 and 2013, the ABA House
of Delegates adopted many of the Ethics 20/20 Commission’s proposed amendments.

From 2013 through early 2015, the New York State Bar Association (“NYSBA”) Committee
on Standards of Attorney Conduct (“COSAC”) systematically reviewed all of the ABA
amendments to assess whether New York should adopt similar amendments to the New
York Rules of Professional Conduct. In January of 2015, COSAC presented its
recommendations to the NYSBA House of Delegates and circulated the recommendations to
the Bar for public comment. At its March 2015 Quarterly Meeting, after COSAC revised
some recommendations in response to public comments, the House of Delegates adopted
COSAC’s recommendations.

Amendments to the Comments that were not contingent on proposed changes in the black
letter text of the Rules took effect immediately, but proposed amendments to the Rules
themselves require approval by the Appellate Divisions. Below is a summary of
amendments to the Rules that the NYSBA is recommending to the Appellate Divisions.

Summary of Recommended Amendments

The NYSBA recommends that the Appellate Divisions approve the following amendments
to New York Rules of Professional Conduct:

Rule 1.0(x) (in “Terminology”): The NYSBA recommends that the Appellate Divisions
clarify the definition of “writing” to make clear that it encompasses evolving and future
forms of communications.

Rule 1.6 (“Confidentiality of Information”): The NYSBA recommends that the Appellate
Divisions amend Rule 1.6(c) to require lawyers to make “reasonable efforts” to safeguard
confidential information against three things: (i) inadvertent disclosure or use, (ii)
unauthorized disclosure or use, and (iii) unauthorized access. In addition, the NYSBA
recommends that the Appellate Divisions amend Rule 1.6(c) to make clear that Rule 1.6(c)
extends to lawyers themselves.

Rule 1.18 (“Duties to Prospective Clients”): The NYSBA recommends that the Appellate
Divisions amend Rule 1.18 in three ways: (i) by adding the phrase “Except as provided in
Rule 1.18(e)” at the beginning of Rule 1.18(a) (which defines the term “prospective client”);
(ii) by replacing the narrow phrase “had discussions with” in Rule 1.18(b) with the broader
terms “consult” and “learned information from”; and (iii) by slightly re-ordering the
wording of Rule 1.18(e) (which states two exceptions to the definition of “prospective
client”) to make it easier to understand.




Rule 4.4 (“Respect for Rights of Third Persons”): The NYSBA recommends that the
Appellate Divisions amend Rule 4.4(b) to make explicit that it applies to “electronically
stored information” as well as any “other writing.”

Rule 7.3 (“Solicitation and Recommendation of Professional Employment”): The
NYSBA recommends that the Appellate Divisions amend Rule 7.3(b) (which defines
“solicitation”) by deleting the phrase “of a prospective client” at the end of paragraph (b).
The NYSBA also recommends that the Appellate Divisions amend Rule 7.3(c)(5)(ii) by
replacing the words “prospective client” with the more accurate and less confusing word
“persons.” ‘




Proposed Amendments
Recommended by the NYSBA to the
New York Rules of Professional Conduct

The following proposed amendments are presented first in legislative style, showing
changes from the existing New York Rules of Professional Conduct, and then in “clean”
versions as they will appear if the Appellate Divisions accept them as proposed.

Rule 1.0. Terminology

Legislative style proposal for amending Rule 1.0

(x) "Writing” or “written” denotes a tangible or electronic record of a communication
or representation, including handwriting, typewriting, printing, photocopying,
photography, audio or video recordmg, ané e-mail or other electronic communication

led 1nica led esentation. A “signed”
wrltmg includes an electrlc sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with the intent to sign
the writing.

Clean final version of amended Rule 1.0(x):

(x) "Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording, e-mail or other
electronic communication or any other form of recorded communication or
recorded representation. A “signed” writing includes an electric sound, symbol
or process attached to or logically associated with a writing and executed or
adopted by a person with the intent to sign the writing.

COSAC Reporter’s Explanation of proposed amendments to Rule 1.0(x):
In 2012, the ABA amended its definition of the term “writing” by eliminating the example of

“e-mail” and substituting the words “electronic communication.” The ABA amendments
seek to encompass different types of electronic communications and to capture evolving
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technologies.

COSAC agrees that the definition of “writing” should be expanded to encompass evolving
types of electronic communications, but recommends two improvements to the ABA
approach.

First, unlike the ABA, COSAC sees no reason to eliminate the word “e-mail,” which COSAC
considers to be a helpful example because email is currently a widely used method of
electronic communication.

Second, COSAC believes that the phrase “electronic communication” standing alone may
prove too restrictive to encompass future technologies, which may use methods that are
not electronic.

Accordingly, the proposed COSAC revisions maintain the “e-mail” example, add the phrase
“or other electronic communication,” and include a more flexible catch-all phrase - “or any
other form of recorded communication or recorded representation” (emphasis added).
This catch-all phrase is designed to encompass whatever technologies may develop. At the
same time, the revised definition of “writing” should make clear that telephone calls,
though “electronic,” are not within the scope of the definition unless they are “recorded.”

In sum, COSAC recommends that the Appellate Division amend the definition of “writing” in
Rule 1.0(x) to accommodate continued advances in technology, which are constantly
producing new forms of recorded communication.



Rule 1.6. Confidentiality of Information

Legislative style proposal for amending Rule 1.6(c):
(c) A lawyer shall e

Clean final version of amende le 1.6(c):

(c) Alawyer shall make reasonable efforts to prevent the inadvertent or
unauthorized disclosure or use of, or unauthorized access to,
information protected by Rules 1.6, 1.9(c), or 1.18(b).

COSAC Reporter’s Explanation of proposed amendments to Rule 1.6(c):

In 2012, the ABA amended ABA Model Rule 1.6 by adding a new paragraph (c) requiring a
lawyer to “make reasonable efforts to prevent the inadvertent or unauthorized disclosure
of, or unauthorized access to, information relating to the representation of a client.” The
ABA version goes beyond New York’s current version of Rule 1.6(c) in three important
ways.

First, the ABA version expressly requires lawyers to make reasonable efforts to guard
against “inadvertent” disclosure.

Second, the ABA version requires lawyers to make reasonable efforts to guard against
unauthorized “access” to information.

Third, by eliminating New York’s reference to “employees, associates, and others whose
services are utilized by the lawyer,” the ABA version imposes the duty not only on
employees, associates, and others but also on lawyers themselves.

References to “inadvertent” disclosure and unauthorized “access,” and language imposing
the duty of care on lawyers themselves, all go beyond the concept of “unauthorized
disclosure” in New York’s current version of Rule 1.6(c). COSAC believes that New York
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should adopt the ABA language on all points.

COSAC also recommends that New York expand the ABA version of Rule 1.6(c) in two ways.
First, New York should make clear that the duty to protect confidential information also
applies to information protected by Rule 1.9(c) (which applies to former clients) and to
information protected by Rule 1.18(b) (which applies to prospective clients). Second, New
York should make clear that “reasonable efforts” are also required to prevent the
inadvertent or unauthorized “use of’ such information. This change would reflect the fact
that both New York’s Rule 1.6 (which is unlike ABA Model Rule 1.6) and New York Rule
1.8(b) (which is like its ABA counterpart) prohibit a lawyer from using confidential
information “to the disadvantage of a client or for the advantage of the lawyer or a third
person.”

Arguably, the Rules already protect confidential information of former and prospective
clients because Rule 1.9(c) refers to Rule 1.6, 1.8(b) prohibits improper “use,” and Rule
1.18(b) refers to Rule 1.9(c). But making the point explicit by building it into Rule 1.6(c) is
an efficient and a helpful reminder.

The rationale for the proposed amendments is compelling. When lawyers and law firms
stored virtually all of their confidential information and client files on paper, unauthorized
access or outright theft of the information was rare, and reasonable efforts to protect
confidential information typically involved simple precautions such as not talking in public
places, not leaving confidential papers exposed in a county law library, and locking file
cabinets and file rooms where confidential files were stored. Today, in contrast, much of a
lawyer’s or law firm’s data is stored electronically (including on smart phones, iPads,
laptops, and other portable devices that can easily be lost or misplaced), and the threats to
security are more complex. Hackers and criminals actively seek to gain unauthorized
access to law firm computers and computer networks; lawyers frequently communicate
electronically with clients, co-counsel, experts, and others; and relatively few lawyers are
experts in technology or computers. All of this poses new and evolving risks to the security
of confidential information.

The proposed amendments to New York Rule 1.6(c) address these concerns by imposing
on lawyers a duty to “make reasonable efforts” (the ABA phrase) to prevent three types of
breaches of confidential information: (i) inadvertent disclosure (such as when a lawyer or
secretary accidentally sends an e-mail to the wrong person); (ii) unauthorized disclosure
(such as when a paralegal reveals information to an opposing party without the client’s
consent); and (iii}) unauthorized access (such as when hackers break into a law firm’s
computer network).

The reference in existing New York Rule 1.6(c) to “employees, associates, and others whose
services are utilized by the lawyer” has been deleted. It has no equivalent in the ABA Model
Rule, and deleting that phrase broadens the scope of Rule 1.6(c) by making clear that
lawyers themselves - not just “employees, associates, and others whose services are
utilized by the lawyer” - must make reasonable efforts to protect confidential information.



Rule 1.18. Duties to Prospective Clients

Legislative style proposal for amending Rule 1.18:

(a) 4 Except as provided in Rule 1.18(e), a person who diseusses consults

with a lawyer about the possibility of forming a client-lawyer relationship

with respect to a matter is a “prospective client*.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions-with learned information from a prospective client shall not use
or reveal that information learned-in—the—consultation, except as Rule 1.9

would permit with respect to information of a former client.

() A person whe is not a prospective client within the meaning of paragraph

(a) if the person:

(1) communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the

possibility of forming a clientTJlawyer relationship; or

(2) communicates with a lawyer for the purpose of disqualifying the
lawyer from handling a materially adverse representatlon on the

same or a substantlally related matters=i

Clean final version of amended Rule 1.18:

(a) Except as provided in Rule 1.18(e), a person who consults with a
lawyer about the possibility of forming a client-lawyer relationship

with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has
learned information from a prospective client shall not use or reveal
that information, except as Rule 1.9 would permit with respect to

information of a former client.

(e) A person is not a prospective client within the meaning of paragraph

(a) if the person:




(1) communicates information unilaterally to a lawyer, without
any reasonable expectation that the lawyer is willing to discuss
the possibility of forming a clientOlawyer relationship; or

(2) communicates with a lawyer for the purpose of disqualifying
the lawyer from handling a materially adverse representation on
the same or a substantially related matter.

COSAC Reporter’s Explanation of proposed amendments to Rule 1.18(a), (b), and (e):

In 2012, the ABA amended Rule 1.18 in three ways: (i) the ABA replaced the word
“discusses” in Rule 1.18(a) with the broader term “consults”; (ii) the ABA replaced the
phrase “had discussions with” in Rule 1.18(b) with the broader term “learned information
from”; and (iii) the ABA deleted the relatively narrow phrase “learned in the consultation”
in Rule 1.18(b) because it would be redundant with the new phrase “learned information
from” earlier in paragraph (b).

COSAC agrees that the words “discusses” and “discussions” are too narrow, and may be
misleading because they imply face-to-face or live telephone conversations, whereas in
reality a prospective client often “consults” with a lawyer by voice mail, e-mail, or other
means. Similarly, COSAC agrees that the structural revisions to Rule 1.18(b) (including the
use of the proposed phrase “learned information from” and the deletion of the old phrase
“learned in the consultation”) help to make Rule 1.18(e) easier to read.

COSAC therefore recommends that the Appellate Division amend Rule 1.18(a)-(b) to match
amended ABA Model Rule 1.18 verbatim.

COSAC also recommends adding an express reference in New York Rule 1.18(a) to the
exceptions articulated in New York Rule 1.18(e), which has no equivalent in ABA Model
Rule 1.18. As a companion amendment, COSAC recommends amending New York Rule
1.18(e) to simplify the grammatical structure, without making any substantive changes to
paragraph (e).



Rule 4.4. Respect for
Rights of Third Persons

Legislative style proposal for amending Rule 4.4(b):

(b) A lawyer who receives a document, electronically stored information, or
other writing relating to the representation of the lawyer’s client and knows

or reasonably should know that the-deeument it was inadvertently sent shall
promptly notify the sender.

Clean final version of amended Rule 4.4(b):

(b) A lawyer who receives a document, electronically stored
information, or other writing relating to the representation of the
lawyer’s client and knows or reasonably should know that it was
inadvertently sent shall promptly notify the sender.

COSAC Reporter’s Explanation of proposed amendments to Rule 4.4(b):

The ABA amended ABA Model Rule 4.4(b) by adding the phrase “or electronically stored
information” after both instances of the word “document” in Rule 4.4(b). COSAC generally
agrees with the ABA change. However, COSAC has gone beyond the ABA provision by
adding “or other writing” as a catch-all to account former future technological change.
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Rule 7.3. Solicitation
and Recommendation

of Professional Employment

Legislative style proposal for amending Rule 7.3(b) and (c):

(b) For purposes of this Rule, “solicitation” means any advertisement initiated by or
on behalf of a lawyer or law firm that is directed to, or targeted at, a specific
recipient or group of recipients, or their family members or legal representatives,
the primary purpose of which is the retention of the lawyer or law firm, and a
significant motive for which is pecuniary gain. It does not include a proposal or
other writing prepared and delivered in response to a specific request, ef=a

prospectivechient

(c) A solicitation directed to a recipient in this State shall be subject to the following
provisions ...

(5) The provisions of this paragraph shall not apply to ...

(ii) a web site maintained by the lawyer or law firm, unless the
web site is designed for and directed to or targeted at a
prespective=client persons affected by an identifiable actual
event or occurrence or by an identifiable prospective
defendant; or

Clean final version of amended Rule 7.3(b) and

(b) For purposes of this Rule, “solicitation” means any advertisement initiated

by or on behalf of a lawyer or law firm that is directed to, or targeted at, a
specific recipient or group of recipients, or their family members or legal
representatives, the primary purpose of which is the retention of the lawyer
or law firm, and a significant metive for which is pecuniary gain. It does not
include a proposal or other writing prepared and delivered in response to a
specific request.
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(c) A solicitation directed to a recipient in this State shall be subject to the
following provisions ...

(5) The provisions of this paragraph shall not apply to ...

(ii) a web site maintained by the lawyer or law firm, unless the
web site is designed for and directed to or targeted at persons
affected by an identifiable actual event or occurrence or by an
identifiable prospective defendant; or

COSAC Reporter’s Explanation of proposed amendments to Rule 7.3(b) and (c):

In 2012, the ABA amended ABA Model Rule 7.3 by eliminating or replacing the phrase
“prospective client” wherever it appears. The phrase “prospective client” is defined in ABA
Model Rule 1.18(a) to mean something other than what it means in Rule 7.3, so deleting or
replacing the phrase “prospective client” in the context of Rule 7.3 avoided confusion.

In the New York Rules of Professional Conduct, however, the phrase “prospective client”
appears only in Rule 7.3(b) and (c), not in Rule 7.3(a). COSAC considered replacing the
word “prospective” in New York Rule 7.3(c), with the word “potential,” but the phrase
“prospective client” in Rule 7.3(b) seems entirely unnecessary. Sending information in
response to a specific request from any person, whether a potential client or a prospective
client or someone else, is not solicitation. COSAC therefore recommends deleting the last
four words - “of a prospective client” - from Rule 7.3(b).

Similarly, in Rule 7.3(c)(5)(ii), COSAC has replaced defined term “a prospective client” with
the broader terms “persons.” The meaning of Rule 7.3(c)(5)(ii) remains the same, but the
confusion arising from the use of the phrase “prospective client” is eliminated.
Dated: May 8, 2015

Respectfully submitted,

Roy D. Simon
Chair, Committee on Standards of Attorney Conduct
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