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PREFACE

Mby,}wym all cases in which it has heretofore
beern guaranteed by constitutional provision shall
. remain inviolate forever . . .

New York State Constitution
Art. 1, Sec. 2

Thé!uryProjectwasfpmed duréngthemmmerofl%tpmiewjmysewiceinlﬂew
 York State. The panel of thirty judés, atorneys, jury commissioners, educators, joumalms and
I:u_sinpwple_wasskedmthinkabpmhowNeivYork_mightminﬂamohjecﬁmz jury pools
that are truly representative of the edmmnnity;‘ajurysystem that operates éfﬁcie.ntly ard
effectively; and jury service that is a positive expetience for the citizens who are summoned 1o
serve. We were charged with recommending rule changes, legislative proposals, and educational

That jury service reform was the first issue tackled during Judith S. Kaye’s;tmreas
Chief Judge of the State of New York underscores the importance of trial by jury to our judicial
System. hﬂsodemom@theUniﬁadGouﬂSysmm'ssmsiﬁﬁtymmabomﬂleequhis-
and conditions of jury service that have been expressed in recent years by a variety of interested
persons and groups, from the New York Stane Judicial Commission on Minorities to the Jury |
Conm:ssnoners Association. But the Chief Judge’s ciwine initially arose out of one of the
recurring concerns that have bred so much dissatisfaction among jurors and potential jurors in



New York. Judge Kaye wondered why some people she knew were called for jury duty every
two years, while so many of her other, eqnally‘eligible acquaintances were never‘summoned.
That particular question — why me and not my neighbor? — bas puzzled, bemused and annoyed
gmemtansofﬂew Yorkers, who could think of no logical reason why the blassiqgsand burdens
of jury service did not seem to fall on all. From such acorms, longandmu!ti-faceta@reports
The problems that will be discussed in this report are not mew. But it is quite’
discouraging to wehzehowveryoldﬂwyare In 1930, the Columbia Law Review published an
article entitled "Proposed Legislation for Jury Reform in New York."¥ The article noted that
a large proportion of the population, including “most of the more educated classes,” was relieved
from jury duty. It called for the elimination of all statutory exemptions (except for court officers)
and a stricter standard for excuses.? It ‘also pointed out that New York afforded criminal
dm mpmorychalleugsthanmymhersmeintheUnioﬁ,andmdomedshﬂp
reductions.¥ _ |
'l'he.seoldmwm,@mﬁeublgsmsambuingrﬁmindathamm
not made overmuch progrmmﬁlelastsmy-fonryws New York has pioneered many
improvements in juror management since 1930, But we have allowed other problems % become -
ﬁxinmofourjudicia! system. 'Ihemdesprmd belief that an effort like The Jury Project was
bngwuduelmamofurgmcyquwark. ' |
The task facing The Jury Project was made immeasurably easier by the existence of the -
American Bar Association’s Standards Relating to Juror Use and Management. The ABA

¥ “Proposed Legislation for Jury Reform in New York,® 30 Colum. L. Rev. 721 (1930).
4 Id. at 722,
¥ See jd. at 726.



Standards (a5 we call them) are the result of five years of painstaking work performed by two
nmonally representative pan?ls of judges, lawyers and jury expers, aided by some of he
country’s leading scholars and research institutions.¢ By serving as a comprehensive model |
juror-utilization system, the ABA Standards gave The Jury Project something tangible to shoot
for. Egually important, they gave us something to shoot at. We made z'nnp!e'me of both
opportunities. The(!:airdirectedﬁ:enskfomandmﬁ'mpmumetha:NewYorkW
mmmASMawﬁmmmMmdmmmmmermw
referring to local impediments that were both unique and unremovable. The ABA Standards were
owo:ganizingpﬁncipls,mdhmyinstanmwenudedonlywendomethandtosuggst
specific ways in which they might be implemented. |

. However, there were indeed local nnpedlments to the wholesale endorsement of the ABA
Standards, and those impediments were both unique and unremovable. The principal one is New
York City. Few people realize what an extraordinary consumer of judicial anﬁjdryrm
New York City is. It is not the only large city in the United States, but the number of jury trial
parts in the five boroughs ~ 115 civil and 179 criminal - far exceeds the number in comparable
municipalities, like Boswon, Philadelphia or Washingion, D.C¥ Thanks largely to its
h:pomnumﬁehushmmmunhy,theﬁty(;ndpér&mlulyNewYOﬁCoumy)kbmdmed

-4 mmmmwmm.mmww'mm
references in 1993. The Standards have been adopted by The Conference of State Court
wmwwaunmwmmmxw
mr«mmmmnmmammwumm
N:ﬁnmlCmfmofSpaﬁdTﬁdJudmquﬁmlCmfumowam
Jmmnwmmamwmammwnuw.m
National Conference of Federal Trial J , The Lawyer’s Conference and The Appellate
Judges® Conference, m_NaﬁmﬂCenwrforSmCommvidadwppuﬂwthedevelopm
of&mwwm&nm&cSmlmﬁehs&mmdmmﬁnfom
Assisiance Administration, Department of Justice. '

¥ M%Mgﬂsﬂ&imohn_w%ﬁdmo{gmﬂjnﬁsﬂkﬁm.mdm
bas close to 300, as New York City does.



with a trial calendar that is totally out of propartion to its population (and, beace, o the pool of
mﬂablejurors) 1.2 of the State’s 1.8 million juror days are served in New York City, although
;ustdo%oftheSmespopulauonhvesthere Budgemyreaimesmeanthatthmmnenherthe
pdgwnorthefamlmestokwpupwnhthxscmshmglmgmonload And no other area in the
Smewnnhnshighapmporﬁmofpmmwhomehhammrﬂyquuﬂiﬁedqrexmpt
from serving as jurors. New York cny'swpmlm&mmm management
and utilization are not insoluble, but it is easy to forgive frustrated local officials from concluding
that they are, particularly in a time of reveaue depletion and budget cutting. Some of the ABA -
Smdudsneadedwbemodiﬁedmnkethmu@ordinarymndi&onsimmm,

" nkwlymmwmmwmﬂmmhMamofm
jury standards, manredmaddressthepecuharneedsoftbedowmemmpolmaru,my
leave them with new problems of their own. lnsau-msm(bmonethatbursrepmng)ihat
“downstate” and “upstate® are very different places, where law is practiced and the courts are run
mvuydlﬂ’mways Whether recommending the adoption of the ABA Standards or devising
‘our own solutions, The Jury Project tried to be sensitive to local differences and local needs. -We
Mmaimmmmmhmnwmuamiﬁummmy
accessible to all members of a statewide Bar. However, where we suggest adoption of 2 uniform
rule(eﬁhertheABA'soroneofonrown),wejusﬁfyﬂmchoieebypoinﬁngomthnmenﬂe,
properly implemented, should not alter local practice in those counties where jury selection and
utilization are operating efficiently. ‘

hbmsmﬁngmmenskfomﬁnydisagmewiﬂ:.wmejudgs.jmywmissiom,
dmmdhwymabomhwdﬁciemlyjmysdecﬁmudjn&opaaﬁmmmmcmdhtheir
counties. Mkbemuweevﬂmdﬁosepmbyammdud-ﬂwjmor’smndrd: |
'lntheﬁmeispmmyﬁ'on&myregulm'acﬁvhies,didIquormavaluablcservieeformyI



C_ommnnity?'; §iningonajury, notsininginthecenna!jmyroom,isﬂaehallmrkofperforming
a valuable service for the mmmumty While 2 juror’s problems with madequate pay,
inhospitable facilities, physical discomfort and lost time are very real, those issues are often
fargominm:hrmmme"respomibﬂity of hearing evidence and reaching 2 verdict. By the
same token, they are magnified if the juror never gets to try a case, Therefore, one of our goals
wastomaximizethenumberofsnmmonadjurorswhoaanallygottosewecnajuryd:atn'ied
a case. Manyofoprmmmmendmions(mdudingthosethmwmsgemmostdisrupﬁvewthose
ofusw@ospmdsigniﬁmtamomofﬁmeinﬂ:emnns)mmadewithmatendinmind.
Perhaps the most refreshing aspect of Chief Judge Kaye's mandate to The Jury Project
was her charge that we be visionary, notdmggaddownbyseemmgpra:ucal impedimeats or
prior failed efforts. Cmmngmnmachargewasnthulikemtmmuonmgﬂ:eelephamﬁm:s
mndmgmthemddleofﬁ:eroom. Weadmmha:werejeaedsomepotmtiairemediesbm
wma-mmwﬂmmmmww-mnﬁm_ In our view, being
vislonaryinvolvesimplﬂnenﬁngthevisionaswdlashzvingin
. ' Ontheotherhand,_wehavemt_hesimadwrmmmdsomgmasnrgl:lmmaypmw:
conroversial Several of our. proposals (ke uniform rules for civil voir dire or reducing the
number of peremptory challenges in criminal cases) have already drawn protests. Others have
_ fazlad to pass muster before previous !egislm (for example, ending mandatory sequestration
of juries in criminal cases or abolishing statutory exemptions from jury service). Whether the
additimtsfour-voim,argnmemsandﬁndingswmbeenonghtoguﬂ:esemmumadopmd,we
cannot say. Bmam-mnsensus(mdoﬁmnnanimous)bdiefisﬁmﬁxeirhnp!memﬁonis
imperative, and that no competing considerations, political or otherwise, come close to

outweighing their merits,



all the jurors of New York — that this report is dedicated. For their sakes, may our work bear
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March 31, 1994
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Note from the Chair

I would be remiss if 1 did not tender thanks 1o Chief Judge Kaye, Chief Administrasive Judge
Milonas and the Oﬁmq'wmmmmemrﬂwmmmbym
mﬁmmmemmm-ﬂmmm,mmgﬁwmm:swmdw
public relations, Nick Cipra, the Director of Faciliies, and Ann Marie Hewist of the OCA Budget Office.
me,fmrmmm.a@um.mmmmmmmwﬁon?red:_.fma
mmbmqumy_mjmmmmmmmmoﬁmmw@mmmgmm
va&damﬁemmanyaaquﬁmwmm%mdewamﬁdmgmkm
Momidemmm“remw}yhdgﬁdmwm Firstis G. Thanmmm:emau.
SeniorMAmaofﬂuNmmmmﬁwmam Nobody kmows more about jury
mmgmm;wyrqum Tom does, audhzsmgku' mggmwmdhmwwmm
invaluable to us. Second, PrquarNanqL. ﬁngq'%nderbﬂ:hw&'dwolshmdm&mher
WMMmIegd&yquwmmjmm, Her generosity saved us
mmm@kmmwaﬁmqmammﬁghmm

umwmmmwmmmmmmmmm._mrm
R0t possibly thank them all. 1 am particularly gratefil to The New York State Bar Association for
J&cﬂnmgawmafwmgsmmdgnmdpma:ﬁomﬁmmwmm Judges,
m-mmﬁmmmmmmgmmm:yafmmmmgm
us, writing to us and arranging tours of their facilities. We could not possibly have finished our work
without their assistance. And the hundreds of jurors who called our hot line, wrote eloguent letters and
mep%%ngspmwmmmmmm&:aﬁwafaﬂ.

Wmm.mmmmpmrmammmmmMm The Jury Project
before we knew where we were headed or how much work would be involved, They immersed themselves



in the work of the Project, ably assisted the three task force subcommittees that devised recommendations
fortbelargergm:pmdebam,wwwprqeaﬁguﬁm!hadwabxmmfﬁraﬁmmk
trial. 1 am forever in their debr, | '
.M.m.pm@:Mmmmmmmewmmw
cooperation, understanding and support of my parmers a Paul, Weiss, Rifkind, Wharton & Garrison.
For 18 years, 1 have been proud 1o be part of an instinution that believes public service by lawyers is not
jtst an obligation, but an honor. .1 am grasefu for the hereulean efforts made by the firm’s library,
parcprofessionals and secresarial staf, and the research assistance received from associate Michael
. Bowen. PaﬁadwﬁanbgomeOﬂm.mmawy.u&oMmMmmMmoﬁwfor
the project and who assembled the report with her amazing skill and unfailing good humor.
Fum.lmmm#meMmﬁrmmmemﬂof&m
memmmmmmﬁmumammmmmoa
Mmufddoaﬂﬂwumtandcmymdwuwldﬂww@adwmdwbkswmx Either they
mwoqmmlwauq'hdgexa)u&mmlbggﬁdmhﬂabﬂiqmmmﬁfﬂmmof
endeavor, mmqw;wprqmmmm Mwaﬁrummammﬁm _
‘mqmmﬁamm:nbmm Mhddhmgsmdwwvdcamﬂmﬂmmdmﬂ:edm
Mﬂrm.judge:md;maﬂmh@wl’mt Ikzymkauhameuw*,dﬁtrmdrqwmdm
'Mmﬂm.m-wwwummwwm Not every member of the sask
memmwmmmmmm.mmmmme
m:buaudy,ambmhlmybrﬂyqfﬂummbasmab{ewﬁrgeammm. It was a
privilege 10 have worked with them 1 hope to have the honor of doing 50 asain.

Colleen McMahon



"PART I

STANDARDS RELATING TO THE SUMMONING AND QUALIFICATION

OF PROSPECTIVE JURORS

ABA STANDARD 1: OPPORTUNITY FOR JURY SERVICE

THE OPPORTUNITY FOR JURY SERVICE SHOULD NOT BE DENIED OR
LIMITED ON THE BASIS OF RACE, NATIONAL ORIGIN, GENDER, AGE,
RELIGIOUS BELIEF, INCOME, OCCUPATION, OR ANY OTHER FACTOR THAT
DISCRIMINATES AGAINST A COGNIZABLE GROUP IN THE JURISDICTION.

Thakfully, the days when New York State denied any constitutionally protected group the

opportunity to serve on a jury are behind us, However, they are not all that far behind us; New York

-excluded African-Americans from jury service until 1895, and women until 1937.¥

The laudable principle that everyone who is capable of jury service should serve is now enshrined

in the State’s Judiciary Law, which provides:

It is the policy of this state that all Inigants in the courts of this state
entiﬂadtotria!byjuryshallhavetherigluwmndandpaitjuris
seiected'atrmdomﬁ'omafairmss-secﬁonofthewmmunityiuthe
county or other governmental subdivision wherein the' court convenes;
and that all dig:‘blecitizenssbaﬂhmtheoppomni:ytomeonmnd
andpetitjurisin&:eeoumofthissme,andshal!haveanob!igaﬁonto
smewhensummonedfor&a:pmpose,unlssuempted,disqualiﬁedor

b

See L. 1895, ch. 1402 § 3 (June 15, 1895) (banning disqualification of jurors based on race, creed or
color); L. 1937, ch. 513 (Sep. 1, 1937) (eliminating male gender as qualification for jury servics); see
aleo Gerry v. Volger, 252 A.D. 217, 219 (4th Dep't. 1937) ([ Tlaroughout our prior political history,
public policy, expressad in various statutes governin the subject, had uniformly declared that women

Skloot Bamberger, “Democratizing the Supreme Court: 300 Years of the Jury,” N.Y. State Bar J. 30
(May/Tune 1991).



drawn from a “fair cross section of the community.” Taylor v. Louisiana, 419 U.S. 522, 527 (1975)
(invalidating state statute providing that women could not be selected for jury service unless they had
previously filed a declaration indicating desire to serve); Batsop v. Kentucky, 476 U.S. 79 (1986)
(peremptory challenges may not be employed in racially discriminatory manner); see also People v.
McCray, 57 N.Y.2d 542, 545 (1982), cent. denied, 461 U.S. 961 (1983); People v. Scott, 70 N.Y.2d
420, 421-23 (1987). -

In 2n era where de jure discrimination is 2 thing of the past, we face two challenges. IF'ulst,wé
must not eugagelin practices that either recreate or perpetuate the effects of past exclusionary practices.
Second, we must do all in our power to convince those who were once denied the opportunity to serve
‘that the justice system is taking every constitutionally possible step to assure their inclusion.

OmmﬁewofﬂzepmsmdMnresbywhichNewYorkmmmmdwmm
jmismea:smddib@ebhs. In fact, New York is in the forefront in its use of procedures
recommended by the ABA Standards to maximize the inciusivenessofjnrypools.

Bmourreviw.ofscholzr_ly malys:sandofpracuaes elsewhere suggests that it may be possible
10 do even more to maximize the inclusiveness of local venires. And there is Do question that the
adoption of some or all of our recommendztions would help to dispel the unforrunate but widely held
view that certain cognizable classes of New Yorkers (notably members of the African-American and other
minority communities) are either pot welcome onﬁﬁsmmwlybemgududedﬂom jury pools.Z

Z See, ¢.2., Report of the New York State Judicial Commission on Minorities 53-59 (April 1991)
(bereinafter, °State Commission on Minorities Report®).



@ THE NAMES OF POTENTIAL JURORS SHOULD BE DRAWN FROM A JURY

SOURCE LIST COMPILED FROM ONE OR MORE REGULARLY MAINTAINED
LISTS OF PERSONS RESIDING IN THE COURT JURISDICTION. :

(®)  THEJURY SOURCE LIST SHOULD BE REPRESENTATIVE AND SHOULD BE AS
INCLUSIVE OF THE ADULT POPULATION IN THE JURISDICTION AS IS

FEASIBLE.

(€  THE COURT SHOULD PERIODICALLY REVIEW THE JURY SOURCE LISTFOR
ITS REPRESENTATIVENESS AND INCLUSIVENESS OF THE ADULT
POPULATION IN THE JURISDICTION. :

(d)  SHOULD THE COURT DETERMINE THAT IMPROVEMENT IS NEEDED IN THE
' REPRESENTATIVENESS OR INCLUSIVENESS OF THE JURY SOURCE LIST,
APPROPRIATE CORRECTIVE ACTION SHOULD BE TAKEN.

New York Recommendations

Endorse Assembly Bill A. 9264, which would amend Section 506 of the Judiciary Law to add
names of person who receive assistance from the Department of Social Services or benefits
Jrom New York State Unemployment Insurance o OCA’s master jury source list,

Update OCA’s master source list annually, using data from U.S. Portal Service forwarding
lists; enhance timeliness with which Department of Motor Vekieles and Departmens of Taxation
and Finance forward revised information to OCA.

Endorse Senate Bill S. 3730 insofar as it requires New York state resident taxpayers to identify
all adult residents in their househglds on their income tax forms.

Add a voluntary question ebout @ juror's racial/ethnic béqumund to the jury questionnaire.
Abolish the practice of summoning jurors from permanent qualified lists,

Moritor questionnaires returned by Postal Service as undeliverable to see t_'f.a disproportionate
number are coming from particular Zip codes; if the answer 1o this question is yes, use weighted
random sampling methods 10 draw the names for receipt of guestionnaires.

Continue efforts by Jury Commissioners to recruit volunteers for jury service and enlist the aid
of local Bar associations to kelp with education and outreach, particularly among minorities.



1.  Jury Souvrce Lists
The first line of defense in the war against underinclusiveness is the use of source lists that are

as inclusive as possible. Throughout the country, the most commonly used “source lists” are lists of
tegisterad voters. _Smukismﬁmmmwymsomiﬁuem@mwm,wﬁng
" pames from that single source excludes about one potential juror in three. This is clearly insufficient ¢’

The ABA Committee on Jury Standards urges the use of multiple source lists that collectively
cover 85% of eligible jurors. To achieve this goal, the ABA recommends that lists other than the
- registered voter roll be used; licensed drivers, persons counted in a local ceasus, utility customers, newly
paturalized citizens, persons with telephones, parents of children earolled in public schools, property or
mmrvehideom,andmémomwiﬂ:hunﬁngmﬁshingiimmchedbytheABAas
-exampls. _ _

New York has long been a leader in the use of multiple source lists to maximize inclusiveness.
Since the early 1980s, the Office of Court Administration ("OCA") has used three separate source lists
mmmpﬂeﬁem’smmlktofdigiblejmm-mmgis&nionmﬁs,dﬁm‘licensesandstate
income tax rolls.¥ OCA estimates that about 90% of eligible jurors appear on the state’s computerized
jury source list because of its multiple sourcing.¢ This is an impressive statistic, one that substantially
exceeds the ABA standard. In addition, New Yoek is one of the few jurisdictions in the country that

¥ Bmofﬁecmm.U.&Dmdmwm&lbUmudmww
Table 432 (1989). ’

The federal eourts, as well as the states of Maryland, Ohio, and Rbode Island use voter registration
lists exclusively, and thus far, reliance ca voter registration records alone passes constitutional muster.
See, ¢.2., Upited States v. Garcig, 991 F.2d 489, 491-92 (8th Cir. 1993); Cunningham v. Zant, 928
F.24 1006, 1013 (11th Cir. 1991); United States v. Guy, 924 F.2d 702, 70507 (7th Cir. 1991); Upited

" States v. Bispgij, 909 F.2d 662, 677-78 (2d Cir. 1990), cert. denied, 499 U.S. 904 (1991); United
States v. Cecil, 836 F.2d 1431, 1444-55 (4th Cir.), cert. denjed, 487 U.S. 1205 (1988). But see
People v. Harris, 36 Cal.3d 36, 679 P.2d 433, gert. denied, 469 U.S. 965 (1984) (finding prima facie
showing of discrimination where voter registration list was sole source of jury pool).

e

¥ See N.Y. Jud. L. § 506; Rules of the Chief Administrator § 128.3.

e

See Interim Report of The Jury System Management Advisory Committee (1984).



allows individuals to volunteer 1o serve as jurors See N.Y. Jud. L. § 506 (incorporating “persons who
have v‘ohmgerad to serve as jurors by filing with the commissioner their pames and places of residence”).
Thnﬁ, citizens whose names do not appear on any source list are not automatically excluded from jury
However, there is no question that thé master source list could be improved. I-“_n'st, while little
research has been done to see who is in the 10% of eligible jurors whose names do not make it onto the
_ source Jist, it seems intuitively obvious that people who are Jeast likely to be either taxpayers or licensed
 drivers are most likely to be those who live in lower-income areas, particularly Jower-income urban
arexs.? The fac that 2 disproportionate share of those who are not registered to vote-are either poor
or are members of minority groups or both is well-documented.¥ Thus, while it is overwhelmingly
likely that an adn‘lt will appear on at least one of these three lists, it is also overwhelmingly likely that
ﬂ:epoorandminoriﬁeswﬂlbeovmepmmduhoﬁgtheadulmwhosemmdonmappear.- |
The solution would seem to be to add one or more additional source lists to the master Jist.
However, given the inclusiveness of the curreat list, the addition of data from most sources is
not worth the effort and cost, To take one example: telephone or other wtility subscriber Jists are -
. frequently mentioned as a possible source of new names. Approximately eighty different telephone and
public utility companies currently operate in New York, with subscriber lists of varying quality and
comprehensiveness. Subscribers appear on more than one list, and many subscribers are businesses or
corporations rather than individuals. Most individuals who have telephone or utility service in their own

See ¢.2., P. Edelman, “Toward a GomprebmsiveAnlipwmySmtcgy: Getting Beyond the Silver
Bullez,” 81 Geo.L.J. 1697, 1703-09 (1993); R. Mincy, 1. Sawhill & D. Wolf, *The Underclass:
Definition & Measurement,® 248 Science 450, 451 (19%0).

Ceasus Bureau statistics, for example, demonstrate that African-Americans, Hispanics and low-income
persons are substantially under-represented on voter registration lists. See C. Williams, Note, “Jury
Source Representativeness and the Use of Voter Registration Lists,® 65 N.Y.U.L. Rev. 590, 615 (June
1990) (finding that African-Americans, Hispanics, and individuals with annual incomes between $5-
10,000 were underrepresented on registration lists by 14%, 52% and 20.9%, respectively). " See also
D. Kairys, T. Kadane and J. Lehoczky “Jury Representativeness: A Mandate for Multiple Source
Lists,” 65 Cal.L.Rev. 776, 803-11 (1s77). ;

L]



name are also drivers or taxpayers or voters; many are all three. And many whose names do not appear
@ utility subscriber lis;s — for example, tenants whose gas and electricity are provided for by their
landlords, or members of the approximately 5% of ﬁ.s._housdlolds that have no telephone® — are the
same people who-are least ikely to be registered voters, licensed drivers or taxpayers. Therefore, the
yiddofnewnameswouldpmbablybevuylow,whiletheprospectofproduciqgaljstwid:mulﬁple
entries fbr some individuals is oorrspondiqgly great.®  Entries on telephone and other utiiity
subscriber lists are aiso weightad heavily toward men, which could introduce an element of gender biss
into the source list. In short, the game does not appear to be worth the candle. |

Bemuweﬁﬁnkthatthesourm.mlikdymyieldnewnamsarelissofpersonswhoare
receiving unemployment compensation and/or public assistance from the Department of Social Services,
we endorse A. 9264, which would amend Judiciary Law Section S06 to provide thess names to OCA for
inclusion in the master source list. qurgétheLegislamrempmthisbillprompﬂyand:heGmr
1o sign it.&

Increasing the pumber of economically-distressed persons in the jury pools will add a large
sumber of jurors for whom service could be an economic hardship. Many individuals who are

L

According to the 1950 U.S. c@m,msm«um'sszﬁnmmmm

-4 OCA‘sMMuUanﬂyww'ﬁmndummmmbﬁngmm
current lists for each of New York’s 62 counties every year. Despite this effort, large numbers of
dwﬂmmﬁﬂmhh&maﬁu&ehﬁmmmﬁmﬂ&nmdofom .
bmﬁnh&ﬂom&mmﬂyﬁemhmn,fmmnph.hmmaﬂdmmis@eﬂd
differently on different source lists. According to OCA, approzimately 5%-10% of the nemes on the
mﬁﬁmhmhﬁ%,wﬂ&thﬁmmmwjm
m&wm(am)jnrqusﬁmﬁmorm Indeed, the problem of duplicates is so
mm:m&mofjmwﬁmmmmmmﬂw'fomdh
1991 to sttempt to resalve it. Obﬁmﬂy.wuywmﬁamniswwtbemﬁahm
" the problem of duplication.

w Annriim-versinnofﬁisbﬂl.ﬁﬂS&,pmdbo&hmmoftherYoﬁLezishmbutmw
by the Governor. The bill was vetoed because of a possible conflict between A.3056 and the federal
mdmhw&nrqﬁm&u&a_ﬂmﬁ&sofmsmdvhgpubﬁcmhkept'mfm
We understand that this conflict has been resolved in the revised version of the bill.



summoned because they appear on the DDS or unemployment lists will either have to be excused for
hardship or ‘be given access to special and costly services (L., child care, transportation) in order to
serve. In other words, addmgthmmesbnngswnhnmadmmrsn‘amemstﬂmmynotbe
mnwelghed by the number of newly summoned jurors who are actually able to serve. However, we are
loahmwmghﬁmmagainstﬂ:ebeneﬁtofaddingmmbmofnndmepmentedgroupswthgmmer
list, particularly because we view reaching out to those who are not “part of the system® to be the .
overriding imperative. |
2. Updating of Source Lists

We do not view the additionofthosetwosam‘celistsasawmpletcanswertothepmblemof
inclusiveness. The OCA officials who compile the master juror source list believe that its single greatest
problem is the amount of out-of-date or inaccurate information it contains. For example, d:e. list of newly
registu'edvoterswhicbOCAmeivesfmmtheBoardsofElecﬁonscomainsm&stl;atmaybeﬁvelq
eight years old. And because of New York’s use of the permanent qualified list (see pp. 10-14 below),
many counties inthaStatedom:addﬂaemmgc ofnewlyregismedvmerstothgirjmysmrce!inson
an annual or even biannual basis. .

Twosoluuonssuggsnhemse!vs Onelstoupdatethemasta-sourcehstmorefrequemly,usmg
U.s. Posta]Smcefomwdmgl:srstoenhmmammy Werecommendthatthelmbelrpdatedm
this manner annually; we understand that OCA officials are already actively pursuing this possibility with
the Postal Service. Second,werecomfnend that efforts bemade_toenhmqeﬂ:etimelinwiﬁ:which
daxaamforwardedtoOCAfmmtbeDepamneu:oantnr,VehiclsandtheDepmmofTaxaﬁonand
Finance. Lags in the transmission of data mean that some names and addresses are often out-of-date even

before they reach the OCA’s computers. -



3. Senate Bill 3730 _

One pending effort to garner additional mames for the source list is clearly worth adopting.
Senate Bill 3730 would require New York State taxpayers to identify all adult residents in their
hm:sdloldsonthei_rincomemfoms,andwouldaisorequircmcDepmentofTaxaﬁonandFinm
to forward that information to OCA. Thismeasnuewouidbepuﬁuﬂarlyuscﬁﬂin_mecﬁngforpossible
sexbiasinﬂleuseofcxisﬁngtaxpayalism(gssuminémaaimtsomemdehadsofhouseholdsm
single wage eamner families file in their own name), and for identifying non-wage earning aduits
(especially students). We urge its passage. :
' We do not, however, mdorsethesectionof‘8m8m3?30thalwoulddiminatetheuseofvoter
registration lists as juror source data. The impetus behind the bill is understandable; apparently, many
citizensdedinemregistermminthemisnkenbeliefthaitwﬂlkeepthemoﬁthgjuryrpus. In our
view,itwouldbefa:ben&mupuinmmepubﬁcﬂmfanmmmmmisum&eiymgumm
_ -out of jury service. (The League of Women Voters may be able to belp in this regard). Dropping from
thesourcelistthosecﬁma&moﬂywm%ﬁ:emmli&ktﬁm@mwgﬁmﬁm,
will $imply result in the elimination of eligible jurors; that is a step we cannot condose.

4.

The Sixth Amendment to the United States Constitution does not require that each and every jury
be representative of the community from which it is drawn, but it does require that the venires from
which juries are ultimately selected be representative of 2 fair cross section of the community. As Justice
‘White said aimost two decades ago in Tavlor v. Louisiana, 419 U.S. 522, 528-30 (1975):

The unmistakable import of this Court’s opinions, at Jeast since 1940 . .. . is that the

selection of a petit jury from a representative cross section of the community is an

essential component of the Sixth Amendment right to a jury trial. ... [TJhe jury plays

a political function in the administration of the law and . . . the requirement of a jury’s
being chosen from a fair cross section of the community is fundamental to the American

system of justice. ?
Making the master source list as inclusive as possible does not ensure that the venires from which

petit juries are selected will be sufficiently representative to pass constitutional muster. Thus, we cannot



stop our inquiries or our efforts at that point. Wemustexamiuetheprocedureforseleaingpomial
jurors from the source listtﬁ see if they yield jurors who are representative of a fair cross section of the
‘ community, particularly of historically underrepresented minority groups. ’

The Judiciary Law requires that selection at all phases of the process be done randomly 1
Since names are being drawn from the master source list in 2 random manner, and since we are taking
stepstomaximized:enumbe:ofeligibiejmorswhosemesappmonﬁesomlist, it would seem
that venires should eom'air_a an adequate number of representatives of cognizable nﬁmrity groups.

But there is considerable anecdotal evidence to indicate that this is not 0. The State Commission
on Minorities, after listening to numerous witnesses at several public hearing/mestings and conducting
a number of surveys, concluded: “Minorities are significantly un&ureprsemad on many juries in the
court system."2 During our own public hearings, several wimesses identified the lack of minorities
in local jury pools & an important factor affecting their perception of the fairness of the system. Press
" @ccounts in highly publicized cases underscore this perception i

That such a2 perception exists at all means there is a problem. If the perception can be rebutred
factually, it should be. If it cannot, tﬁen‘steps must be taken to correct the situation.

i difficult 10 testthe accuracy of the minority community's perception because New York (like
most jurisdictions) long ago eliminated from jury questionnaires anything that would identify the race or
ethnic heritage of jurors. Therefore, we recommend that space be provided on the jury qualification
questionnaire for prospective jurors to ideatify their racial or ethnic origin (on a purely voluntary basis).

w Sg:_N.Y.Jud.L.§$07('Themnmimiomrofjmrsﬁuuzluathemofwmeﬁvejm...
at random . . .%); see also N.Y. Jud.L. §§ 500, 506, S08.

e State Commission on Minorities Report at 58,
W See, e.2., "Hoggs Case Puts Spotlight on White Juries,® Albany Times Unijon (June 4, 1992);

“Ferguson Lawyer Seeks Trial Shift; Claims Fair Nassau Jury Impossible,” New York Newsdsv (Feb.
2. lm)- ' ) :
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The qnsuom:re should also explain why this information is being sought.i¥ While the voluntary
nature of the question means that the resulting data will be a less than perfect measure of how many
minorities are receiving and responding ® jury questionnaires, any data are better than what we have
now, which is nothing.# We are mindful that questions of this sort were once used to keep individuzls
OfF juries, but since a number of prominent groups representing minority interests (including the Capital
District Black Bar Association, the New York State Judicial Commission on Minorities and the Franklin
H. Williams Judicial Cominission on Minorities) have endorsed this proposal, we are comfortabie in
recommending it.

Even withour the hard data that an optional identifying question would generate, we can make
mo.remmmdaﬁomﬁrﬁmgshmepmmdmemedmsdmpmpmiwjummﬁmm!ikelyn;
hnpmwuﬁmmdﬂorﬂhﬁchequﬁsmlmﬁngmmdinﬂxgmsym. The first is
abolition of the use of permanent qualified lists for summoning jurors. The second is monitoring the
sumber of non-deliverable questionnaires in neighborhoods throughout the State and using weighted
random sampling techniques to correct any observed disproportionality. |

One of the questions most frequeatly asked by jurors is, “Why am I called for jury duty every
four years (or in some counties, every two years) when my neighbor (spouse/sibling/co-worker) is never

4 We sugpest the following wording for the question:

Sutehwpemilsnsmdyounsapmspmﬁvejmortoindimmm This
hfwmﬁmhmzh:nldybsvoiddiminﬁmﬁminjwnha&mmﬂhs
sbeolutely po besring oo qualification for jury service. By answering this question
mhdpﬁemm&kammejmﬂwﬁmmmm
isCriminati cannot occur. In this way, the state court can fulfill the policy of the
SmeochwYmtwhi:hismpwvidzjmwbommdomlynhuedfmmaﬁir
cross-section of the community.

= Aﬁﬂnqﬁmwmﬂfdﬂﬂjwm According to the Administrative Office
of:heUnimdSamComts,lhemeofcompﬁmce.byfedaﬂjminmgthequsﬁm
regarding race/ethnicity is quite high, evea though 28 U.5.C. § 18569(h) provides as follows: “The
' ﬁmrqmﬁﬁuﬁm]fomdnﬂmnhwdsclmﬂyhfomingthem&n&efnmisﬁngofmy
infmmﬁmuithmmhismﬁgim,mﬁondoﬁgin.ormomicm...nudmthsﬁ:rnished
if the person finds it objectionable todo 50 . . .°
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summoned?” One statistically sophisticated citizen who corresponded with The Jury Project ~ and who
hasrqceive;lammonseverytwoyw-ssinoe1983—presenteduswithaweﬁxllycraﬁedaaa!ysisto
convince us that true random selection from a Jist of drivers, voters and taxpayers could not possibly
yield such a result, | |
He is correct. Whathedidnotlmawmthatina!lbmoneofNewYork'sﬁz_eoumi&s,jurors
arealmmonedfmmambsgtofﬁlemastersomcelist,knownasthe'permaﬁzmqnaﬁﬁedlist‘
nememquaﬁﬁedus:isadeviceusedomymumvm It is made possible by the two-
steppmcessfonowedthmughomNewYork(exuprmEmCoumy)mobramJumrs The first step js

serve on juries 2

" The appeal of the permanent qualified fit is that it cuts down on the administrative cost of -
qualifying jurors. The size of each county’s permanent qualified list approximates the number of jurors
mededbyﬂ!esystmforthehutxmbuofymaymineerﬁﬁadiuroerongecounﬁsMyem
elsewhere). Ma jurorisqmliﬁad, thejuro;stayﬁonlhelistumilhe or she dies, moves or becomes
disqualified. I-‘achya_r, oniyenoughnewnamcsarednwnfromtbemusourcelistmqua}ifythose
Jurors needed to replace those who fall off the permanent qualiﬁedlistfor one of those three reasons.

o See People v. Agmasgnysum 702 (Sup. Ct. Erie Co. 1974) (describing use of
permanent qualified list).



Persons who are disqualified or exempt can be put back onto the master source list from which new
names are drawn, but when (if ever) their names are put back varies from county to county.®
Once a juror has been disqualified or exempted from service, the odds of staying out of. the

system are very good. An informal survey conducted by a long-time resident of Manhattan found that |
every woman he knew who at one point bad claimed the full-time child care exemption (ud. L. § S127)
majority of counties do not recirculate the names of individusls who have asserted occupational
mﬁons.yhi?hmumds‘pmm' Thus, a doctor or lawyer who claims an exemption at
one point in time has an extremely good chance of never being called for jury service again, even if
he/she changes jobs or retires. |

| The permanent qualified list system is manifestly unfair, especially in New York City and its
surrounding communities, where the burden of litigation is cut of proportion to the size of the population,
einsinzachmnicshomg;of‘jurom. The permanent qualified list means that the burden of jury service
is not borne equally by all who are eligible to serve. ﬁmmmmmmﬁmm~
hmejwymmﬂagm_y@mmm:ﬁomwmmmmcfm(a
opposed to source lists), Fmﬂty,nnmmmxmmm{mmmmmmym
pulled into service only as older people di, retire or move. In shost, it contravenss the spirit, if not the
lexter, of the Judiciary Law's admonition that "all eligible citizens shall have the opportanity to serve on
grand and petit juries in the courts of this state.® Jud. L. § 500. |

Six years ago, Erie County became the first jurisdiction in the state to summon potential jurors

mymmmmm,wmmﬁm@ﬂmm Citizens of Erie County who are called

¥ mw,hmwmwmw«mhmwbb
ma&,mmmﬁmmfwm.mm)mmmmm
three years. Similarly, Sullivan County puts persons who do not appear to be permanently disqualified
into the pool after 3-5 years. In Kings and Moaroe Counties, individuals who receive the sole
mmmmmmmmwmmmhmﬁum
(or, in the case of Monroe County, the year the child in question turns 16, whichever is sooner).
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mjnrydutybavenogreat&chanceofbeingulledforserviceaseeondorthirdtimethmdoﬂ:osewho
have never served. TheEﬁeCoumyexpedence'pmvsthatquﬂifying-jlmmdirwdyﬁomd:em _
source list can work in New York. We therefore recommend that, within two years, the use of
permaneutqualiﬁedlistsbeabolishedﬂmughomNewYorkStatemdthatpctentiannroereseleqwd‘
directly from the master source list.

Abolition of the permanent qualified Jist will_expandthetask of qualifying jurors, since every
potential juror will have to be qualified (or requalified) every time he or she is called. Resources diverted
® this task will inevitably be taken away from other tasks, and this creates a dilemma for jury
commissioners. Howevu,EﬁeCuumy'smccessﬁﬂhnplemunzﬁonofthissysmmthnit-be
done,wmhampulousmhmlmbmbms&ﬁngwhmﬁzedwfo;ﬁmmissigﬁﬁm And
‘ abolition of the permanent qualified list will reduce other problems that jury commissioners -face. For
' eun:ple,ﬁ:emmso;:rce}ist,forallitsfm}m,issﬁll'ﬁuhu"mdmomup—to—datetbmthepmanm
qualiﬂedlist,lehﬁmmsmwmmﬂysmdmmﬁmmwmk@m&m
on qualified jurors up-o-date. ‘Thus, use of a non-permanent source list should reduce the mumber of jury
questionnaires that are returned as non-deliverable (see pp. 1521 below)® We do recommend that
OCAwmkwi&themmnﬁsiommmmnouﬁmofmimmmdmmﬁeirofﬁmw
facilim:ﬂ:emvmioamam-pmnmmceﬁstsysm

With this recommendation, the peculiar problems of New York City emerge. Bronx and New
YMCmnﬁswmaéhMMamwmmuﬁngmmmmquﬂiﬁminsyM.

leiﬁuﬁouofjmisaparﬁuﬂa'pmbleminﬁmmCm. Juror yield® is 11%, probably
the lowest in the country. Anaeeadinglyhighproporﬁonofthepupulaﬁonismn—ﬁnglishsp&&ingor

w Thenﬁoofnm-dnﬁvmblestoqusﬁmﬁmmissppmimaujy 16:100 in Erie County, where
mmsmdm&omﬁemﬂumﬁs,mdzmmﬁanCmmy,lmbhmtylhn
uses a permanesnt qualified list,

z nemugcofqus&mﬂmmtmmﬁmdymﬂthqmﬁﬁdﬁmu{mmcm
ofnm-deﬁvmblemnm«spmdingqneaimdmuweﬂasdisqndiﬁdoruunptjwws}.
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otherwise disqualified from serving on juries. Moreover, many individuals who are not native English
speakers claim the language disqualification even though they speak English well enough to hear evidence
and participate in deliberationis. As  result, every juror who receives a qualification questionnaire in the
Bronx must appear at the courthouse in person and submit &0 a qualification interview. If in-person
qualification were not used in the Bronx, it is doubtful that there would be enough jurors 80 kesp its 38
. criminal and 15 civil trial parts up and rumning.
| lnNewYort‘Comy,ﬂ:epmmmﬁsinmmmofmiﬁaﬁmmﬁwmmmmm
peoGsiial, The: dber GGl pas (aiwee 110 ind. 125)) i\ Nev: Yook Couty ket that
approximately 60,000 jurors are nesded each year, or 1,200 each week. Qualifying that number of jurors
mammsmmoﬁammmﬁn}mmminomuofNew
York. Comversion t a shorter term of service, which we recommend elsewhere in this report (see
PP. 23-26 below), will increase that burden, aithough some of our other resommendations, if adopted,
should significantly reduce the number of jurors nesded each wesk, |
However, we do not believe that Bronx and New York Counties should be exempt from the
requirement to abolish the permanent qualified list. On the contrary, we believe it is particularly
important that the burden of jury service be distributed more equitably in New York City. The demand
for jurors is so great in New York City that an individual whose name ppears on the permanent qualified
iis:wﬂlmonpmbabiybeauedformdmyemymm This is not right; it cannot continue.
Furthermore, New York and Bronx Counties each contain substantial minority and young populations,
ndmabdiﬁonofmepmm'miﬁmmémymhmmmmmm
fully. However, recognizing the logistical complexity of instituting the pon-permanent qualified list
system, we recommend that OCA give these counties a longer period to phase in the new way of doing
business. Within five years, the eatire state should be off the permaneat qualified list system.
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Emnhmﬁepmmqnﬂiﬁedlistkaﬁ:hgoﬂhemthmwmsﬁubehnpedimmtb
' inclusiveness. This is because everyone to whom a questionnire is seat does 5ot come in for jury
service. A significant mumber of people pever receive questiomaires, and a significant mumber of those
who do receive them do not bother to return them, If a disproportionate number of those who do not

mwmmw&dvmgd.MpmﬁomwanvamgdmmHMym
mmreéqumﬂyﬁuﬁmwhommt%ydkﬂvmmn’ When people move
A &eqneaﬂy,maﬂaddrﬁsedw‘themismoreﬁkelymbermdasmddivuﬂe_ Second, anecdotal
cvﬁm(mdudhgmﬁmonyrw&vdhyﬁemmmhﬁmﬁﬁs)mﬁu,bme
ﬁmﬁsmmspidom&nmm&bmmmm,ﬁqml&l&dymmm
participate. @ nqmy,ﬁeﬁom,ul&l&dywmiqusﬁm&emm&nismﬁud.

Whﬂediteaevidmisinshonmpply.mmem A ground-breaking study conducted
ramywmmhﬂ%a'mwmmsmmm-mmﬁ The

& See, 8.8, H. Pukumi, E. M&&M sace gnd the Jury: Racial Disenfranchisemen
g Justi m«%mecﬁMJ(ﬁndhgmﬁﬁdmw
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Association asked the jury commissioner of Albany County to keep track of how many questionnaires
were remrned s undeliverable from three zip codes — two known to contain minority neighborhoods,
and one 2 predominantly white area.2 The results were striking: undeliverables were significantly
higher in the two minority neighborhoods than in the all-white peighborhood #  As the Association
conciuded: _ ‘
mhemawhichmequsﬁmimmmedby:he-momum-&amu

(... incorrect address) is, on the average, twice as great in the two minority zip codes

as in the non-minority zip code. This is astounding! This suggests (since the address

data sources are the same throughout the State) that the population in these areas is more

transitory &

Taking the Capital District Blﬂ Bar Association’s findings as our starting point, The Jury
Project asked OCA to extract data from six upstate counties, Nassau County, and three boroughs in
New York City (Manhattan, Bmoﬂynand@ueens); The total sumber of jury questionnaires mailed to
mmmmachofmenmé&msmawmmwwmmmwof
questionnaires returned from the Post Office as non-deliverable. This "percentage returned” was used
_aszhex;msmofhowmypotenﬁaljumrsdidmtmeivzquesﬁmkm. It was compared to the
percentage of minorities (African-American, Hispanic and others), and also to the percentage of

individuals with incomes below the poverty level living in those zip codes.® The results were analyzed

F The three zip codes were 12202 (the “South Ead®), 12210 (" Arbor Hill"), and 12205 (*Colomie®). The
percentage of Noo-Hispanic whites in these three zip codes was 57.25%, 54.66% and 94.27%,

respectively

& Interestingly, the Capital District Black Bar Association further found that the rate of non-responses to
the jury questionnsires actuslly delivered was “practically the same across the [three] zip codes.” [d. at
28-29. This would tend to disprove the idea that minorities who actually receive questionnaires are less

# | ]gd. at 29 (emphasis in original).

z Bmmfﬁaﬂmkmhﬂ,&mandmm. ‘

z The three month period was from April 10 to July 22, 1993; zip codes where 100 or fewer
qmmmmmﬂdmdmﬁumauymmﬁm

= Us. Department of Commerce, 1990 Ceasus of Population and Housing.
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using computer-driven regression analysis to test for correlation betwee mumbers of minorities, sumbers
" of low income residents, and percentage of questionnaires returned as undeliverable &

The raw data appear to confirm the Capi:al'nisuiagiack Bar Association’s findings. In
Rensselaer Com, for example, the “percentage returned® increased with the size of the minority
population — the zip code (12180) with the largest minority population (10.7%) having a “percentage
returned” rate of 30.5%. The results for other counties were Isimilar._ '

Even more stnkmg, howevu,. was the Wﬁon between the percentage of the population
between the poverty line in each county and the "percentage returned.” In Erie County, for example,
the two zip codes with the highest “percentage returned® each has more than 32% of their population with
incomes below the poverty line.2 Similarly, the zip code in Nassay County with a high “percentage
returned” of 13.4% (11696) has 2 34% minority population and 16.2% of its populanon living below the

poverty line. 2 |
Our regression analysis revealed a statistically significant corre.lanon between the number of low
MwmmMmmﬁepmmgeofqusﬂommdmmethsmdQumCounﬁsaﬁh
the counties outside New York Cit;, but not in New York County® Not surprisingly, they also
Wedamng'rﬂmfomhipbet\i{eenthenumberoﬂowineomemideminapanicuia.rzip code and

ar Zip codes 14213 (28.6%) and 14214 (25.2%). i

-4 See also 2ip code 12428 in Ulster County with 28.1% returned, & 20.5% minority population and 20%
below the poverty line. . '

& See Appendix D at 1; 6; 11.



thembﬁofminoﬁtymidminﬂm::ipwdg.ﬂ' In the counties outside New York City, the
rdaﬁmshipbﬁwemthepecmﬂgeofrmedqnsﬁom&sﬁomapuﬁmmﬁpmdemdm
meofmmmdmkmﬁmmmmﬁmﬁammﬂmmmym
amswmsmm,mwwﬁmmapmnim&mmmm's :
_wu:@mmmmdmmmmm@mﬁ
However, there was a negative relationship between the percentage of minority resideats and the
-pamgermdwﬂhhﬁpmdﬁhmﬂwmm.ﬂ..lhaemﬁgﬁﬁmrdﬁoﬂip
mgmyofﬁemnblﬁmmmﬂ

Pmmthsmd:m:mzrynﬂys:s we can draw 3 teatative conclusion. 'Ihroughou:theState,
ugmﬁmmmbuofmmymmmmmm and a significant mumber of low
income citizens do not receive jury questionnaires. In at least some counties, a large number of people
who do not receive their jury questionnaires are minorities. If this analysis were to hold up when run
mm°mamqpmuofm&'mﬁm-mmbomﬁemhym'swe
' that, in some counties, there are to0 few minorities in jury venires — not because they are not sent
questionaires, but because so many of those questionmaires are never delivered.

Informal efforts to redress a percsived lack of minorities reporting for jury service have been
made by several jury commissioners. For example, one Jury Commissioner has tried for several years -
wmwmmﬁvﬂylwmbaﬁmmmyMQembysmgmqum
into minority neighborhoods. It seems an obvious solution. Howeves, it raises both constitutional and

statutory questions that cannot go unexamined,

¥ d.,a4509; 10
¥ 14,223

¥ d..at7; 8.

b4 Id., at 11.
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Aﬁ:rconsidmblereswchandconsultaﬁonwizhexpms,'wearemnvineedtharthmism -
constitutional or statutory impediment to sending additional questionnaires into areas that show a
disproportionately high mumber of non-deliverable jury questionnaires, provided it is done using weighted
random sampling techniques. |

- Weightad random sampling (also known as stratified or cluster sampling) is a technique that is
_d&ignedmgiveasamp!etha:isammswﬁonofalargepomﬂaﬁoneommity. Instead of
dnw&ngmmomsampleﬁom&emﬁrepopu}aﬁon,sepmrmdomnmp!smm&om
~ idemifiable subsets of the population. These samples are then combmed to form the pool. In
drmcswhmﬂ:eupmmnﬁvmofamdomsmleisimpomm(fornmple, in survey
research, where the accuracy ofapredicﬁondependsonmvassingtbeedﬁremmmunitymmve;all

| possible points of view), weighted random sampling is often the technique of choice.® |

Weighted random sampling by 2ip code from the master jury source list affords many advantages

_overothumed:odsdmeouidbedevisedton}'mmuctfortbehigherpermgeofuﬁdelMlsin
certain areas. First,itdmnotappmmbeamce-oonsciousmethodology,sinceaddiﬁonalnameswould
bcdtawnfromﬂlﬁpmdsmmwdﬁighmsof'wmem,"raﬁﬁﬁmonsﬁdym
or ethnic grounds. Second, mifmenseafweightedmdomsmp!ingminmememmbuof
deliverable questionnaires were deemed a3 race conscious methodology, we believe it would pass
constitutional muster.® A defendant has a right under the Sixth and Fourteeath Amendments 1o the
UnitedSta:sConstimﬁonandhyA:ticle 1, Section 2 and Article 6, Section 18 of the New York
Comtimﬁontohaveajnrydrzwnﬁ‘omamig(notammeeiist)thatisrepmmtaﬁveofafair

& See e.2., M. Finkelstein & B. Levia, Statistics for Lawvers 260 (1990) (“Stratified and cluster
mﬁngmdmdmwmwmnmpuag:hmemmﬁm');gmzm
Manufacturing Co. v. Rogers Imports, Inc., 216 F.Supp. 670, 681 (S.D.N.Y. 1963) (describing
wwmmmnumwmnmwmnwﬁwm&dmnghm).

¥ SeN. King, "Racial Jurymandering: Cancer or Cur? A Contemporary Review snd Asalysis of
Affirmative Action in Jury Selection.” 68 N.Y.U. L.Rev, 707 (1993),



cross section of the community.® Correcting any constitutional infirmity in a venire that is drawn
Muistricﬂynndona'systemshouldd:uefomrisemthelcvelofaeolqpellingsmeimares:. This
mamﬁemofmmmmmmémachicveammﬁmﬁonalimpuﬁvewomdbe
justified — provided, of course, that the measure chosen is the least restrictive corrective measure, and
ome that is race neutral on its face if possible. See, e.g., City of Richmond v. LA, Croson Co., 488
U.S. 469 (1989); Shaw v. Reno, 113 S. Ct. 2816, 2824-25 (1993) (affirmative action and other race-
mm&sofmmmlmmewmm.wﬂsmem'smdm :
‘is ®narrowly tailored” and “reasonably necessary® to advance a “compelling state interest®). Fortunately,
2ip codes are race neutral. Third, if proper statistical techniques are used, oversampling from particular
areas will 2ot un afosl of, or require any amendment to, the applicable provisions of the Judiciary Law,
M(smm)mmmwm.umuMMygmaepinmejmysezmon'
process.

We therefore recommend that OCA use appropriately designed weighted random sampling
techniques to draw potential jurors’ names from the master source list in any county where it can be
shown that 2 disproportionats number of persons in zip codes with large minority populations are not
receiving their jury questionnaires. The techniques for determining disproportionality should be carefully
devised with trained consultants, '

We emphasize that this technique should be used only where analysis of non-deliverables
dmﬁaﬁgﬂﬁﬁmambmofmiwﬁtydtﬁmsmywtherwd@théqnﬁﬁomm
are being sent to them. Takingaﬁionto “correct” for a non-existent problem (1.&., simply sendipgturice
as many questiomnaires into all zip codes that contain minority meighborhoods because there is a

perception that minorities are not being called for jury duty, without regard to whether those areas are

See Tavior v. Louisiana, 419 U.S. 522 (1975); People v. Guzman, 60 N.Y.2d 403 (1983), cert.
genied, 466 U.S. 951 (1984); see also People v. Cohen, 54 Misc. 2d 873, 875 (Sup. Ct. Kings Co.
1967) ("The jury roll peed pot be the perfect mirror of the community®); Duncan v. Louisiana, 391
U.S. 145 (1968) (14th Amendment extends right of jury trial to states).
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overrepresented in the pool of returned questionnaires) might well run afoul of the Judiciary Law's
randomness requirement. We therefore recommend that OCA continue to maintain data on
non<deliverable questionnaires and analyze it annually to monitor whether and where problems of
underrepresentation may arise.

The use of weighted random sampling to correct for undeliverable questionnaires should not be
viewed as 2 substitute for other necessary measures. The problem of undeliverables feﬂem.d:e rapid
obsolescence of the primary source lists. ‘The best solution for that is frequent updating of the soutce
lists, using current data. Andmimﬁtympicionsabomﬂiﬁmmgofd:esymmbemmked
through a vigorous program of education and outreach, as well as by compiling data to dispel the notion
ﬁmmembmofﬂ:eminoritywmmnnhym_mtbeingalledforjnrysqmce_ But as part of a multi-

‘mm&mnmmmmammimmmnymmwmmm.mm,
memdwﬁghwdmdmsmp!hgbyﬁpm:mmmamﬁquusﬁommddwed
to minority jurors should be both effective and welcome. |

A number of defense lawyers and bar associations whose members work in suburban courts in
multi-county metropolitan areas (notably Westchester and Nassau) ‘wrote or testified of the particular
problems faced by minority defendants in such Ms where the population is overwhelmingly
white. &/ Thuedefmdanﬁmoﬁmﬁdbyj:ﬁéhaimhﬂmsdemd&ompmelsmahave
almost no minority members. T‘heyandﬂnirlzwymarecomedthattbeminoritymmmunhymd
mwmmmtjummmtﬁ,bmmmmaﬂaeirm. This seems particularly
unfairwhenﬂ:echaqeeofanAfrim-AmericanorHiSpanicdefeudam'shavingajmythatincludshis
or her racial or ethnic peers changes radically depending on whether the crime is alleged to have been

& Amdingwﬁelmw,fmmh,memmofnﬁnmiqupmlﬁthmCmmy
ranges from 1.2% (in zip code 11709) to 34% (in zip code 11696).



committed in New York City (in the North Bronx or in Douglaston) or a few blocks away (m Yonkers
' orlakeSuc‘;SS);

Regrettably, we have concluded that the various solutions that have been put forth are as likely
mexacabmmepr&blemasmnomit.

In New York’s court system, the county is the basic polity of operations. There are many flaws
in this arguably outmoded system. However, analyzing the state’s fundamental political structure lies far
beyondthechart:rofﬁelmyl’rojec:. Therefore, given the county system as a predicate, we have
Jookid 5t soveri] pocebie ways to get miove miaorithes on juries ' counties whiere the population is
largely white. . .

One would be to draw jurors for trials in one county from all counties in the judicial district, or
ﬁomthemntyofuialmd&omamong;djaumemmﬁﬁ. In most areas of the State, the benefits in
md‘mmmmanjmmmumﬂ;mmmum,m
resulting depletion of the minarities available t serve in their counties of residence would create
problems ofmmmmnﬁonwhmmmqemm,m-muisﬁngpmblminm

whmmmontyrepmm:smargmal |

A Committee of the New York State Bar Association has suggested a program that would allow
jurors from urban counties to volunteer to serve in adjacent suburban areas. Even assuming this program

“were limited 1o Westchester and Nassau Countiés, it would create substantial issues of both cost and
logistics. Moreover, if it were successful, it might only serve to exacerbate the existing juror shortage
in Bronx, Queens and Kings Counties.

We have also considered whether to recommend that juries for City, Town, and Village courts
be drawn from the limited geographic area they serve rather than a county-wide pool. This would make
: thejnrisinﬁ:oseeoummo;erepmemativeofthe locality where the crime was committed. For
example, a defendant who was accused of a misdemeanor in Yonkers would be tried by a panel of
ok s, catier i by u DR Al oGt 15008 AL FERENS DE Wi oy Sty (il



in City Courts in cities throughout the State where small pockets of minorities are concentrated would

 be conducted by more "localized” juries. This would increase minority representation on juries in courts

of inferior jurisdiction. However, such a program would actually deplete the sumber of minority jurors

available to try more serious felony cases in the county-wide courts of superior jurisdiction or to try

misdemeznor cases in mostly white towns and villages. # We are therefore reluctant to recommend it.

THE TIME THAT PERSONS ARE CALLED UPON TO PERFORM JURY SERVICE AND -
TO BE AVAILABLE THEREFOR, SHOULD BE THE SHORTEST PERIOD CONSISTENT

WITH THE NEEDS OF JUSTICE.

(@  TERM OF SERVICE OF ONE DAY OR THE COMPLETION OF ONE TRIAL,

WHICHEVER IS LONGER, IS RECOMMENDED. HOWEVER, A TERM OF ONE
- WEEK OR COMPLETION OF ONE TRIAL, WHICHEVER IS LONGER, IS
ACCEPTABLE. :

(®) PERSONS SHOULD NOT BE REQUIRED TO MAINTAIN A STATUS OF
AVAILABILITY FOR JURY SERVICE FOR LONGER THAN TWO WEEKS EXCEPT
INAREASWHHFWJURYTRIALSWHENTTMAYBEAPPROPR!ATEFOR
PERSONS TO BE AVAILABLE FOR SERVICE OVER A LONGER PERIOD OF

- New York Recommendation

Convert to the shortest possible term of service, with one trial or one day being the goal and
oRre Moraummmmmmknm of service. ,

‘Ihesinglemstaffemivewayofreducingﬂaeburdenofjuqsewieeismminimizethe‘m-mand

frequency of service. During the late 1980’s, through both administrative and legislative initiatives, the

term and frequency of jury service were reduced significantly throughout New York State. Many

counties now have jury terms of one week or less, which satisfies the ABA’s standard of “acceptability.”

-

Statewide, oﬂynbmllﬁ@jmnmwh&edlymmmﬂ.zooinww%rt City and
4,300 in the rest of the state), o



Currently, those who have served are currently disqualified from further service for four years except
in certified “juror shortage® counties (two years) and in Erie County (seven years).

The shortest possible term of service is a one trial or one day term, where jurors are dismissed
from service after only one day unless they are selected on a jury. The concept of one trial or one day
was pioneered in Houston, Texas, in about 1970. The one trial or one day system requires jurors to
appear only one day as part of a jury pool for only one day. Jurors who are empaneled for a trial on that
daysmeon!yonthatcase,an@mﬁmdkchzrged;ﬁwewhomnmalldforauiﬂmdismised
at the end of the day. In either case, jurors have fulfilled their jury duty. A one trial or one day term
makes it possible for people who cannot afford to be away from work for long periods to serve for just
a few days. $mﬂaﬂy,ashontaﬁ9fwﬁcerﬁnlninfewumumforpostpomemmdmakesit
" easier for courts o justify strict enforcement procesdings & '

A few counties in New York, including Dutchess, Oneida, Erie and Suffolk, already have systems
at or approaching the one trial or one day term. New York, Bronx and Westchester County, on the other
‘hand, currently require jurors to appear at the courthouse (o, in the case of Westchester, 1o be o
one-hour telephone call) every day for up to two full wesks. '

Wemommd&nm.mmwmkwwdamﬁalmmdzym For some counties,
" this will not be particularly difficult. For those that experience chronic juror shortages (a diverse group
ﬂmlrangsfromthraemzvmtisinNewYorkCityto_somemralmuntiesinﬂunonhmandwesmn.
parts of the State), it may not be achievable. Howwer.emyeoumyshmﬂdwrkwiﬁ:OCA'on
shortening s term of service, and no county (including the counties of New York City) should have 2
term of service that exceeds.one trial or one week ~ jLe,, B0 juror must remain or be placed on call for

more than one week, and every juror is excused after serving on one trial.

o A 1984 Swdy by the Jury Commissioner of Middlesex County, Massachusetts (Cambridge and
Suburban Boston) after one trial or one day bad recently been implemeanted, for example, found that a
full 90% of the jurors summoned under one trial or one day served two days or less, wheress only 5%
served five or more days. The average term of service for those who were empaneled was 3 days (the
average leagth of a trial in Middlesex County).



There are many (including many Jury Commissioners) who pmﬁawminmmoned jurors
will exploit a one trial or one day system by invearing.msons why they cannot be impartial on their
mnedday,knomng:haufzheymnotselectedmsnonametheyungohomemdforgetabomm
service for several years. Theymtha;amrswhoaremsawceforoneortwoweeksoﬁeuu-ytokeep
&ombemgmpmﬂeddumgthclastfewdaysofﬁmmmxfﬂmym Weachnowledgeﬂmthié
happens. Bmwzmmdmdﬁyapmwbohédnﬁymﬁwméﬁudayssﬁngmund
aeounhousemightbewmptedmlookforamsonwhyheorsheshouldmtbeempaneiedonthelast'
dayofserviee-parﬁqﬂarlyifﬁeuialwil]takesevu-aldaysandmaynoteve_nbeginumilafterthe
jm'or'sregularmdservicehasexpirad. But a person who has only been inconvenieaced for an hour
brtwﬁshould oot have the same motivation to “dodge® service, and our discussions with jurors all over
the state suggests that the fw of wholesale defections from Jury service is unfounded. Jury trials are
conducted daily in Erie County which, as noted above, has used a one trial o one day since 1988, Asd
. e system has been in use n urisdictions like Philadeiphia, Boston, Wasbington, D.C., Mizm, Detroi,
PmsbnrghandHoustonformanyyms malby;myeonunuswﬂoumhmthesecmas (Houston
mmﬂywmwmtmaoneunlornnghﬂfdaymm')

'IhmmaybeapewliarproblemineonvuﬁngNewYorktotheoneu'ialor'onedaysystemon
the civil side, Successfulmnvusionmadneﬁﬂormdaysygem.reqnh&sjudgesandammeysw
serutinize potential jurors” elaims of hardship o pardaliy carefully. In every other jurisdiction that uses
One trizl o one day (with the exceptions of Philadelphia and Pittsburgh), judges are present at voir dire
mdmumhﬂumuowp«aﬁdjummmafomwbeﬁémmmm. Criminal judges in

are inclined to respond to pleas for excusal by agreeing 10 dismiss the juror by consent. If this leads to

difficulties in implementing a shortened term of service, the court system may have to consider how to



remedy the situation. We note, however, that Erie County has experienced no such problem since it

" converted to one trial or one day.

ALL PERSONS SHOULD BE ELIGIBLE FOR JURY SERVICE EXCEPT THOSE WHO
@)  ARE LESS THAN EIGHTEEN YEARS OF AGE, OR |
(®) ARE NOT CITIZENS OF THE UNITED STATES, OR

(©) ARE NOT RESIDENTS OF JURISDICTION IN WHICH THEY HAVE BEEN
SUMMONED TO SERVE, OR

@ . ARE NOT ABLE TO COMMUNICATE IN THE ENGLISH LANGUAGE, OR

(e) HAVEBEENCONVICTEDOFAFELONYANDHAVENOTHADTHEIRCIV]L
RIGHTS RESTORED. : .

New York Recommendations
1. Amend Jud. L. § 510 to provide that persons are eligible for jury service if they are:
(@) U.S. citizens;
@) 18 years old or older;
(c) @ resident of the county where called to serve;
@ able to understend and communicate in Englisk;
(@ not convicted felors; ard
(17} hnmsenadac;mrmthcpzﬂﬁmrym(orm;mm&r&ﬁd}mr
Shortage counties).

2 Amend Jud. L. § 511 to eliminate all occupational disqualifications except for sitting judges
of state and federal eourts of record.

1. Qualifications

New York is famous (or infamon;) throughout the United States for the extraordinarily high
sumber of disqualifications or exemptions from jury service it offers. In a state with more than its share
of litigation and a chronic undersupply of jurors, the current system of disqualification and exemptions -

makes no sense at all.



The New York Court of Appeals has described the foﬂawihg requirements for service as juror:

At 2 minimum, ajurormustbcabletoundmmdallofthee\fidencepresemed,
evaluate that evidence in a rational manner, communicate effectively with the
other jurors during deliberations, and comprehend the applicable legal principles,
as instructed by the court. ' ' .

People v. Guzman, 76 N.Y.2d 1, 5 (1990) (permitting hearing impaired person to serve as juror).

In our view, this standard is met if 2 juror:

1. isacitizen of the United States;

2. is 18 years or older; '

3. is a resident of the county in which called to serve;

4. understands and communicates in English; |

5. MMMMMOfamprebymﬁmemhpmmm_

6. bas pot been summoned to serve as a juror in a court of record withi the past four years

(mmminﬂmecounﬁsthatmdsigmedas?mrsmmge' counties by the
Chief Administrative Judge of the Unified Court System).

We therefore recommend amending.ludiciryl.aw§510tomakeﬂ:eseﬂ:enquualiﬁmtionsforjm'y

service.

Curreatly, Section 510(3) of the Judiciary Law automatically disqna!iﬁs&omjmy;uviceanyone '

with "2 mental or physical condition, or combination thereof, which causes the person to be incapable
ofpu'forminginammablemannuﬂ:eduﬁsofajum.' Thislanguageisopentoﬁ:einterprmtion
dmpersonswﬁhdisabﬂiﬁsmmgdisqnﬂiﬁed&omjwys«ﬁu,whi:hmﬂdmhmm

with the statutory requirements of the recently enacted Americans with Disabilities Act, 42 US.C.

§ 12101, & seq,, ("ADA") which has been ruled applicable to jury service.& If a citizen believes that

&

“See N.Y. Jud.L. § 524(c); Rules of Chief Administrator § 128.9(b).

See Peovle v. Pagan, 191 A.D.2d 651 (24 Dep™), Iv. 1o sppea] denied, 81 N.Y.2d 1017 (1993);

(visually impaired juror permitted to serve); People v. Caldwell, 603 N.Y.S.2d 713, (N.Y.C. Crim.

CL. 1993) (wnw&ngﬁnmmﬁcdlyudtﬂing visually impaired juror would nm afoul of the

ADA); Gallowsy v. i t istrict of biz, 816 F. Supp. 12 (D.D.C. 1993); (bolding

that policy of excluding blind jurors violates ADA); gee also M. Lynch, “The Application of Equal
(coatinued...)



hleorshcisunabletoserveasajumraﬂbecm.:seofsomedisability,thecitizenmayapplyforan
- excuse, which the jury commissioner will bave discretion to grant. If a potential juror’s disability is
relevant to an individual case (inability to see or read in a case where the critical evidence is contained
in documents, for example), it should be identified and dealt with during voir dire and through challenges
for cause. -

After serving, a juror should not be called again for a period of time. ABA Standard 6,
concerning excusals, recommends tha:pu'ors be excused from jury duty if they have served on a jury
within the past two years. New York has traditionally given a temporary disqualification to a juror who
hasrecen;lymed,mdweprefuthatjurcrswhn‘havereeeuﬂyserved mtreceivesumxﬁonssandbe
forced to request an excusal. Therefore we make itaqua.liﬁﬁtionﬂmajurornotha;reserved for a fixed
period of time. ' |

A two year period of disqualification may be necessary in jurisdictions where source lists cover
'only60-65_%‘ofeligiblejumm. But it is hard to see why the recall period could not be longer in a state
where 90% m'moreofelign'blejnr_orsareonﬂxemastq‘sourcelist-—providadthatpotentia!jm'ors' names
mdrawndimdyfromthesom.listand notfmm a smaller permanent qualified list. The experience
‘inEﬁeCountybmthatoucbydrawingnamesdirecﬂyfromthemastersmm:elist,nﬂm’thma
' permanent qualified list, Erie County has been able to prolong the period of disqualification after service
.toeveryseireuym-am_i.ErieCoumyus&saonéuialoronedaysystem!

We therefore recommend that the current four year period of disqualification after service be
retained in any county where, after abolition of the permanent qualified list, it is clear that a shorter
period is not needed to deal with a chronic juror shortage. We further recommend that those counties

that currently have a two-year period of disqualification after service reevaluate this standard within three

£(...continuved)
Protection to Prospective Jurors with Disabilities: Will Batson Cover Dissbility-Based Strikes,” 57
Albany L.Rev. 289, 296-305 (1993).



years after abolition of the permanent qnaiiﬁad list to see if a longer period is feasible. Jury
Commissioners shbuld,ofemrse,havediscmiontopermitalonger-period of disqualification after
service if they can manage it.

2. Disquahfications

Judiciary Law § 511 currently disqualifies the following individuals from jury service: (1)
members in active service in the armed forces of the United States; (2) elected federal, state, city, county,
-.mwnorvillageofﬁms;@)hudsofdvﬂdepmamsofthefeduﬁ,m@'ity,coumy,townorvmage
mvmmmbésofapubncmmoﬁty,smemmmissionmbom;nd@)f.edml and state judges

Wemqommﬁistawbeammaedmpmvaqemaimeonlydismiﬁuﬁon&omjpry
micebeaqive‘m:saammbuofthejndiciayin-amofmord,beitsméorfed&ral. |
Govmmoﬁdzkmmmbmofﬁemedﬁmmmdshoﬂdmheumwmm
mﬂlwthemmmtbﬁrmﬂhmyobligaﬁonsorddwhhgovmmmmcisﬁ—” Indeed, recent

We&emmamgummiﬁedwsumsmrsinmwim.mwascamdo,
Connecticat, Mlinois and the District of Columbis, and we harbor doubs about retsining any occupational
disqualifications from jury service. However, we believe there is suffcien basisin Canon 5 of the Code
of Judicial Conduct, *A Judge Should Regulate His Extra-Judicial Activities fo Minimize the Risk of

These certified “Juror Shortage® couaties are: New York, Kings, Queeas, Greene, Jefferson and the
eatire Fourth Judicial District. See N.Y. Jud.L. § 524(c); Rules of the Clief Administrator § 128.9().

&
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See, ¢.2,, “From Making Lew to Laying Down the Law: EmTopOBiéialsGethledeuzy
Duty,” Los Angeles Times (Feb. 5, 1994); “Senstor to Serve on Jury,” $t. Petershurg Times (Jan. 19,
1994); “Boxer Reports for Jury Duty,” S2n Francisco Chronicle (Nov. 17, 1992). ' _



Conflict with His Judicial Duties,” to support the conclusion that judges should continue to be
disqualified. Particularly pertinent are the provisions of Canon 5 that prohibits a judge from practicing
law, acting &s an arbitrator/mediator, or serving on a governmental body “that is concerned with issues
of fact or policy other than the improvement of the law, the legal system, or the administration of
justice.® We conclude that the actions required of ome as a deliberating juror are sufficiently close to
Canon 5°s prohibited mivitia to justify precluding active judges from jury service.

ABA STANDARD 6: EXEMPTION, EXCUSE AND DEFERRAL
(@  ALL AUTOMATIC EXCUSES OR EXEMPTIONS FROM JURY SERVICE SHOULD
BE ELIMINATED.

®) ELIGIBLE PERSONS WHO ARE SUMMONED MAY BE EXCUSED FROM JURY
SERVICE ONLY IF: ,

@) THEIR ABILITY TO RECEIVE AND EVALUATE INFORMATION IS SO
IMPAIRED THAT THEY ARE UNABLE TO PERFORM THEIR DUTIES AS
JURORS AND THEY ARE EXCUSED FOR THIS REASON BY A JUDGE;
OR

@) THEY REQUEST TO BE EXCUSED BECAUSE THEIR SERVICE WOULD
BE A CONTINUING HARDSHIP TO THEM OR TO MEMBERS OF THE
PUBLIC, OR THEY HAVE BEEN CALLED FOR JURY SERVICE DURING
THE TWO YEARS PRECEDING THEIR SUMMONS, AND THEY ARE
EXCUSED BY A JUDGE OR DULY AUTHORIZED COURT OFFICIAL.

© DEFERRALS OF JURY SERVICE FOR REASONABLY SHORT PERIODS OF TIME
MAY BE PERMITTED BY A JUDGE OR DULY AUTHORIZED COURT OFFICIAL.

@ REQUESTS FOR EXCUSES AND DEFERRALS AND THEIR DISPOSITION

- SHOULD BE WRITTEN OR OTHERWISE MADE OF RECORD. SPECIFIC

UNIFORM GUIDELINES FOR DETERMINING SUCH REQUESTS SHOULD BE
ADOPTED BY THE COURT.
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New York Réaomh;enddions

1. Repeal Jud. L. §$IZtodﬁuinnedlmmpﬁonsﬁvmjuqscnin.

2 Amend Jud. L. § 517 to grant jury mnmuhzbnnbmadpowrtogmn:mwmm
Jrom jury serviee if an W&Mofﬂﬁmorww:uﬁerm hardship.

3. Amend Jud. L. § 517 to provide for o uniform (and strietly enforced) state-wide policy on
deferral: one deferral as of right to a date Jor service specified by the juror.

1. Exemptions | |
_ NewYorkhasd;emostextensivelistofocmpaﬁom!andrela:edexempﬁonsintheUnitedSmw.
Section 512 of the Judiciary Law provides more than twenty Ocmpmona.l exemptions:

1. Members of the clergy or Christian Science practitioners:

2. Licensed physicians, dentists, pharmacists, optometrists, psychologists, podiatrists,
registered nurses, practical nurses, unhalmqsorChﬁstianSciencemn'ses;

3.  Auomeys;

4. Police officers; correction officers; members of fire departments; or volunteer firemen;
5. -Sole proprietors; |

6. Persomsemtyymsofageorolder;

7. Parmwiﬂxachﬂdorchﬂdmunder%enymﬁfage,andwbosepﬁndpal

rmponsibilityistoamnllymdpmnallyengageinthe daily care and supervision of
mchchﬂdornhﬁdrmbmeighta.m.mdsixp.m.; :

8.  Prosthetists and orthotists; and

9. Licensed physical therapists.

We recommend that this statute be repealed. _

Over balf of the sutes ouside New York have either reduced or completely sbolishd
occupational jury exemptions. The neighboring states of Rhode Island, Connecticut and Massachusetts
bave all dhﬁudecmpﬁoMuMhhpmﬁﬁwnym.



Manyofﬂleexemptiounbee:plahedonlybylookingbackmthejmysystemacenmqago,
" when jurors had to make themselves available for service at a “term of court” lasting four weeks. Often,
jumuhzdmmainin:hémumysmforaweekormoreataﬁmehemuseof:heﬁgorsofmel., In
mm,nmwmwﬁmmmmmmedmm
mn&mrymmmmhyhﬂl&mdsﬁ&yﬁ&“ﬁcm,meplheoﬁm,m&mﬁghm,ﬁe
undertaker). Today, those exemptions cannot be justified on the same ground. And over time, the list
hasbeenexpandedmincludepasansforwhomthm.is‘noappmreasonforanexcmption,odmthan
| - political clout. To make matter worse, bills have recently been introduced in the state legislature to
expand, rather than reduce, the list of exempt persons &

. Some occupational exemptions reflect generalizations or biases that are simply not acceptable.
For example, while a small number of religious sects believe that their members are forbiddea to sit in
judgment of others, there is 20 basis to exempt all cl?tgyfmtpjmy service; rather, this exemption
reflects some generalized (and demonstrably erroneous) notion that clergy will be-unable to apply
temporal law or are more likely to be lenient or biased in 2 particular fashion than are other citizeas.

Other occupational exemptions (notably those for doctors and law eaforcement officers) are often
jusﬁﬁdonﬁegroundﬂm&aehdividuﬂs%dnmbemjmhmﬁss
(physicians in malpractice and some- tort cases; police officers in criminal cases). Putting aside the
dubiousness of.this proposition, there are obviously a large number of cases that do not implicate the
special training or presumed biases of doctors and police officers, on which they could sit without any

problem at all. &

Ses Assembly Bills 6987, 868 and Senate Bills 5843, 6004 (1993-94 Session) (secking to grant
exemptions to certified social workers, members of volunteer ambulance services, certain school district
employees, and chiropractors, respectively). i

4 See genenlly “The Elimination of Occupationa! Exemptions From Jury Service in New York State
Courts,” New York State Bar Association, Commercial and Federal Litigation Section (Dec. 1990)
(recommending elimination of all occupational exemptions, including exemption for attorneys).



The system of extenswe occupational exemptions is one of the chief sources of puﬁlic discontent
about the jury, ;nd, next to the use of permanent qualified lists, probably its single greatest inequity.&
Ordinary wage earners do not understand why they must disrupt their lives peﬁodicallywservaonjuris,‘
while highly-paid professionals need not endure the same burden. Working people who must use vacation
time 10 serve on juries are justifisbly upset that medical personnel and lawyers can be spared by their
paticmsanddien:sforamonﬂ:ormoreofvmﬁpn eveqym,yetdon’thmmsizonjnﬁs. If persons
who work for bourly wages mbecompdledwspeqdﬁmeonjurysewioe, then sole proprietors of
‘businqssscandoso,mo-paﬁculaﬁywhmﬂ:esolepmpﬁemremploys others in his or her business
establishmet ' | |

Ammgmwmmmmismom,memimpommmsonmdimmmmpaﬁowexempﬁom '
is ‘the effect it would have on the jury pool. A 1982 Study by the New Jersey Jury Utilization and
Management TaskForcefoundﬂaepucentageofjm-ors excluded in New Jersey based on New Jersey’s
exemptions (which were similar to New York's) to be inthe range of 1% statewide. According 1o data
complied by New York’s Office of Commissioners of Jurors in 1984, occupational exemptions are
claimed by five to ten percent of the New Yorkers who return their qualifications questionnaires &
Jury Commissioners in New York, Westchester and Nassau Counties are particularly vocal about the
detrimental impact of wholesale exemptions for medical personne! and lawyers (who are numerous among

* their residents) on their low percentage yield for jurors.

Gupmposalmmddisqudiﬁcaiomandumﬁons‘shmﬂd bew in the context of other

Jury Project recommendations. A significantly shortened term of jury service (especially in those
counties that can achieve the one trial or one day system) and the abolition of the permanent qualified Iist
will minimize the inconvenience that al] citizens are asked to bear; this should make the loss of an

& Seee.g. “Easy Exunpuous Limit Fairness of Jury System,® Buffalo News (editorial, March 2, 1986);
“Jury Duty is Exactly That - A Duty,* New York Times, (editorial, Sept. 29, 1993).

& See Interi ans t Advi ittes 35 (1984).



:xunptionmorebﬂmble. We are also recommending sensible and predictable uniform deferral
procedures that give jurors maximum input as to when they are actually able to serve (se= pp. 36-37
below). Thk,m,shoﬂdﬂlevhmﬁehmmiméofjmywﬁmﬁrﬁmewhom&uﬂywjoyme
Juxury of svoiding it altogether. '

Judiciary Law § 512 also contains an exemption for persons aged 70 and older. This exemption
has been much criticized @ Given the expanding role nd growing mumber of senior citizens in our
society, we recommend that the current exemption for individuals aged 70 and older also be eliminated.
Instead, senior.citizens who are physically or mentally unsble to perform as jurors, or who would be
seriously inconveniencad by jury service, should seek an excusal, which the Jury Commissioner should
readily grant. |

2. Excusal |

Wemmmdﬁmamaghoﬂympmvmmummr@mhdicim.
Law § 517. This amended section should give Jury Commissioners considerable discretion to grant
umqnavuiﬁyofgroﬁndsﬁnwﬂdmmhmmblemmemmﬂmmona

A summoned juror may be excused from service by the Commissioner of Jurors if:

(@  the individual has a mental or physical condition that canses him or her
to be incapable of performing the duties of a juror; or

®) the individual asks to be excused because his/her service would be a“
continuing hardship to the individual, his/her family, or the public.

ﬁtmmamﬂymbnkmdmmmmm
_Rdianceonmelucusal process, rather than on statutory exemptions, should allow jury
commissioners to deal with every situation that is now covered by Judiciary Law § 512. For example,

¥ Se2 2.2, “How the Geszer Rule Spered Him Jury Duty,” Rochester Democrst gnd Chronicle (Dec. 2,
1993); “You're Never Too Old to Serve On a Jury,® Rochaster Democrat & Chronicle (Jan. 21, 1987).



2 parent who cares full-time for children under the age of 16 is curreatly entitled to an exemption under
§ 51207). ﬁﬁamm,ﬁmamkmlemmﬂumﬁwmgmﬁrﬁem |
of his or her children, he or she can obtain an excuse. The advantage of the excuse is that it is pot
permanent. Rather, the juror will be excused from service for the same period of time that someone who
amallymesonjmydutyisuunpt four years, or two years in Juror Shortage counties. At the ead
ofthecxa:salperiod.thejumr‘;megoesbackinmgmmljurypbol:thjspmﬁeumeﬁom
mmamummwmmmmjmymﬁmmwﬂmmm'
situations on a periodic basis.

Obvicusly, the success of the discretionary excusal system will depend on the ability of jury
mwwmmm:d&mmmﬂmm@mﬁ
moﬂwd&esuﬁuwammﬁm.mdﬁmwhmammMym&mﬂisthe _
 appropriate solution. We are impressed with the ability of jury commissioners and their staffs to assess
these situstions accurately and fairly, and we have little doubt that they will carry out this expanded task
diligeatly. | | ' |

mmmmmﬁkmmmmmmmm
again. Onekﬁepmwhowmhmidemhomdmingmlhomsbumﬂorhkmher
childrea in the home after school — a sitaation that commissioners are secing more 2nd more s parents
balance economic needs with child safety considerations. These parents (mostly mothers) must be bome
by 2:30 or 3:00, which is incompatible with jury duty. Yet under carrent law, anyone who works outside
the home twenty hours a week or more is not eligible for the child care exemption.® Parents should
bemmgdmmabﬂmmmgmforﬁokchﬂduaﬁa%mdifﬁqmdom,ﬁcy
should serve. Bmﬁmeymmmisionmﬂouldlwkﬁwrablymahmshipmqum

= See N.Y. Jud.L. § 512(7) (providing exemption for “parent . , . who resides in the same housshold
wﬂhanhﬂd...mdudxmymofqe,nd%epﬁncipdm‘bﬁhth...enmeinthe
daily zare . . . of such child . . . during the majority of the bours betwesn eight a.m. and six
pm....") ;



The other is the person who does temporary office work through a temporary agency. These
individuals have no employer, yet they are Dot eﬁgimé. to be treated as sole proprietors because their
‘office temp income does not count-as income from self-employment. The shortened term of service
should make it easier for temporary workers to complete their service without significant hardship, but
in appropriate circumstances commissioners should be sympathetic to excusal requests.

Given the significant differences between counties, specific procedures for applying for an excusal
should be determined by the jury commissioners themselves based on local circumstances. We agree with
- the ABA, however, that some quantum. of proof — be it written documentation or having the summoned
individual seek the excusal in person — should be required before an excusal is granted. If the jury
'eomissionadwidesmammsalsmﬁobegmedonlyinpemn.-menupandedofﬁcehoursshoutd
ummmmmmwﬂlmumamwhmmmgm&ém. '

3. Deferral

Ciﬁzgmu;!'ﬁequmﬂysummonq!forjurys&vicenaninmnniemﬁme,andithasbecome
routine to grant deferrals as of right. However, the policy on deferrals currently varies significantly from
county to county. inmanyconmies(suchasKingsandSullivan)o:ﬂyoneortwommaﬁcdefma!sare
allowed. But in other.counties — notably New York County, where juror shortages are particularly
m—jmmsmmwobuinﬁworshdefmﬂs,wiﬂluchdet;eﬂdhsﬁngsixmm. This does not
foster public respect for the jury system.

We recommend that Jud. L. § 517 be amended to provide for a uniform statewide policy on
deferral. Each summoned juror who is not entitled to an excusal should be able to obtain one deferral
as of right. The deferral should be to a date certain selected by the juror, with the proviso that the
selected date be no more than six months in the future. Thereafier, no deferrals should be permitted
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except for a truly unavoidable emergency. Allowing the juror to select a date for service will enable the
juror to arrange for work or child care coverage well in advance or to use vacation time during the period
“of jury service. This provision should be stricly ecforced.
Persons seeking their one deferral should be eatitled to do so by telephone. The deferral should
be followed within seven days by written notification from the court, moting that the date the juror
selected is now the date of service, and emphasizing that service will not be deferred again except in
THE RESPONSIBILITY FOR ADWNISTRATION OF THE JURY SYSTEM SHOULD BE
VESTED EXCLUSIVELY IN THE J UDICIAL BRANCH OF G OVERNMENT.
@ ALL PROCEDURES CONCERNING JURY SELECTION AND SERVICE SHOULD
BE GOVERNED BY COURT RULES AND REGULATIONS PROMULGATED BY
THE STATE’S HIGHEST COURT OR JUDICIAL COUNCIL. -

® ASINGLEUNIFIEDJURYWSHOULDBEESTABLISHEDINKNYAREA
IN WHICH TWO OR MORE COURTS CONDUCT JURY TRIALS. THIS APPLIES
WHETHER THEY ARE OF THE SAME OR OF DIFFERING SUBJECT MATTER
FOR GEOGRAPHIC JURISDICTION.

© RESPONSIB]LITY FOR ADMINISTERING THE JURY SYSTEM SHOULD BE
VESTED IN A SINGLE ADMINISTRATOR ACTING UNDER THE SUPERVISION
OF A PRESIDING JUDGE OF THE COURT.

New York Recommendation
1. Amnd.fud.L.§503mpmnﬁerkaraﬂwmjwbomdswmoﬂke?mﬁiuglnwceof

the Appellate Division, tkeddminimutivelndge of the Judicial District and an elected Supreme
or County Com Judge : , _

1. County Jury Bogrds

New York’s system of jury administration resembles the system envisioned by the ABA

- Commission in some particulars but not all. Each county operates a unified jury system for all courts
of ‘both superior and inferior jurisdiction. The jury commissioner who administers the system is
apboimed by and accountable to a county jury board, with dotted line authority to OCA. However, while



OCA operates the mechanics of jury selection, nearly all areas are the éut;jec: of extensive legislative
regulation. |

W.-; understand the ABA's desire to insulate the administration of the jury system from partisan
politics and lobbying, but we do not believe that legislative oversight is the only, or even the major,
impediment to jury reform. We are, therefore, Dot inclined to endorse its recommendation that the
Legislatare get out of the business of promulgating statutes concerning jury service altogether.

| Despite recent budget cut-backs and the relati\_'ely higl; volume of litigation in New York, the jury

commissioners do a truly impressive job of running the jury system throughout the State. Experiments
liketheimblememﬁonofssenﬁallyaoneu'ialorl:;nedaysyminDutchess,'Oneida, Erie and Suffolk
counties, abandonment of the use of a permanent qualified list in Erie County, and creative efforts to’
increase the minority presence in Ulster and Monroe Counties attest to the energy and innovation with
which so many of the Jury Commissioners approach their work.

We do recommend onemajorchangeh:ﬂ:eumadminismﬁvelschm.mdﬂmisachange
in the composition of county jury boards, with the goal of professionalizing the office of jury

T T ——
peofessionaization, extensive coordination with other elsments of the Unified Court System, and above
all insulation from political influence. The jury eommmuonm outside New York City are appointed by
county jury boards.®¥ These Boards vary in composition from one supreme court justice, one county
court judge and a member of the county legislature (in most upstate counties) to all the elected judges (in
Nassau County).® Because innovation and excellence in office is no guarantee of tenure in office,
some jury aommissioners admit privately ﬂm'they feel constrained at times to overlook juror concerns

" in favor of the wishes of the jury board members and their political allies. We were informed of

See N.Y. Jud.L. §§ 502-504.
¥ SeeN.Y.JudlL. § 503(s).
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instances when jury commissioners either decided not to try particular reforms foc fear of losing their jobs
or were informed by members of their jury board to do (or not to do) a particular task if they wished to
keep their jobs. In our opinion, this does not foster the level of professionalism that is required ofjury
commissioners today.

In New York City, the County Clerks (whoarenoteiu:edofﬁmalsandwhosmeas(:lerks of
the Supreme Court) also serve as jury commissioners. Since 1935, the clerks have been appointed by
the Justices of the Appellate Division in their counties and are removable by those justices only for cause.
Themnsﬁmﬁona!mgndmemtha:smblishedthispmcedmwaspassedinordertoinsulatejury
commissioners from political pressure.& |

Much of the same result could be achieved in the other 57 counties by depoliticizing the make-up
of the county jury boards. We therefore recommend ﬁaim. L. § 503 be amended to provide that
mumyﬁnybwﬂsﬁ!mmmtthesmemifomlywmis;ofﬁlehesidinglnaiceofme Appellate
Division, the Administrative Judge of the Judicial District and an elected Supreme or County Court judge.
The appom:mmt of jury wmm:monn-s should emphasize the candidate’s professionalism, efﬁclency. _
momvmusmdadmmmveabﬂny Jwymmmzssmnusshouldbeappomtedfuranmmnermof ¢
five years, with the jury board retzxmngtheﬂghttoremoveaCommissionuazanyﬁmeforcmse. The
Commissioner should be subject to a “retention election” type of reappointment procedure; if the
_wmmissionerhaspufomadhisorhetjobinasaﬁsﬁ@rymnner, the presumption should be that
his/her term will be renewed. OCA, to whom the commissioner has “dotted lme authority, should be
nonsultad by the jury board for a full and frank evaluation of the ﬁummissiom’s performance.

Some smaller counties have 2 "part-time" jury commissioner (often the retired County Clerk) who
leaves the day-to-day administration of the jury system to local staff (often the Chief Clerk of the Court).
This practice is not compatible with the professional system we are reoonnnendmg The position of part-
time jury commissioner should be abolished in any county that currently has such an official. If the

oz See N.Y. Constintion, Ast. 13, § 13.



county does not have a volume of litigation sufficient to justify a full-time commissioner, then the county
jury board should eitherjoinforceswithmadjaeemmtymdappoimasipgiewmmissionerm serve
both jurisdictiﬁns, or the court employee who now performs the actual work of the commissioner
(gmmllyﬂ:cﬁ:ief(!lﬁkoﬂheCoun)shmﬁdbeappoimedmthemk,asismﬂmﬂythenseinbiew

York Cxty

(@ THE NOTICE OF SﬁMMONING A PERSON TO JURY SERVICE AND THE
QUESTIONNAIRE ELICITING INFORMATION REGARDING THAT PERSON

SHOULD BE
@ COMBINED IN A SINGLE DOCUMENT,

G) PHRASED SO AS TO BE READILY UNDERSTOOD BY AN INDIVIDUAL
UNFAMILIAR WITH THE LEGAL AND JURY SYSTEM; AND,

(i) DELIVERED BY FIRST CLASS MAIL.

® A SUMMONS SHOULD CLEARLY EXPLAIN HOW AND WHEN THE RECIPIENT
MUST RESPOND AND THE CONSEQUENCES OF A FAILURE TO RESPOND.

(©  THE QUESTIONNAIRE SHOULD BE PHRASED AND ORGANIZED SO AS TO
FACILITATE QUICK AND ACCURATE SCREENING, AND SHOULD REQUEST
ONLY THAT INFORMATION ESSENTIAL FOR | ' '

G) DETERMINING WHETHER A PERSON MEETS THE CRITERIA FOR
ELIGIBILITY;

@) PROVIDING BASIC BACKGROUND INFORMATION ORDINARILY
SOUGHT DURING VOIR DIRE EXAMINATION; AND

Gi) EFFICIENTLY MANAGING THE JURY SYSTEM.
(@  POLICIES AND PROCEDURES SHOULD BE ESTABLISHED FOR ENFORCING A -

SUMMONS TO REPORT FOR JURY SERVICE AND FOR MONITORING
FAILURES TO RESPOND TO A SUMMONS. '
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New York Recammergdm‘:‘ans

1 Convert to @ one-step suwmmoning and qualification system throughout the State,

2. Repeal Jud. L. § SI3 and remit the power to formulate the contents of the jury qualification
guestionnaire to the Chief Administrator of the Courts and the county jury commissioner;
mmwwmumizedthﬁmmqmbumimmmaﬂwudmbgmk'

3. -Amcm' Jéd‘. L. § 527 to simplify enforcement procedures Jor ron-resporse to jury
All of the ABA’s proposals are seasible and we endorse them. We make the following

recommendations for their implementation in New York.

The one-step summoning and quahﬁutmn process should be adopted throughout the state. Under
the ope-step qualification/summoning system, whea the court needs jurors, a single mailer that includes
both the qualification questionnaire and 2 summons i seat to 2 random selection of names drawn directly
from OCA’s master source list in the county. Jurors return ﬂa? Questionnaire immediately; the
Commissioner’s staff can quickly determine which jurors are qualified and which are not. Only jurors’
who do not claim to be disqualified or exempt report for service. Those who claim to be disqualified or
exempt are told not to repon,fordmyunleas&xeymcaued by the jury commissioner to umed
about their disqualification or exempnon .Basad on the number of questionnaires that are seat back by
potential jurors, the Jury Commissioher knows about how many jurors to expect each week.

Tbeone-stepprocsshasbeenusadsucmsfuliyinﬁﬁeComtysince 1988; it is also used in
Denver, Seattle, Dallas and Houston, as well as most Jurisdictions in Florida and Pennsylvania,

In addition to greater convenience for the juror, the one-step system has the advantage of only
one mailing to the prospective jurors, thereby producing significant savmgs in postage, forms and
handling costs. These savings were estimated to be approximately $21,000in the year that Erie County

converted to a one-step system.
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2. Jury Ouestionnaires

We recommend that Jud. L. § 513, which prescribes the comtents of jury qualification
questionnaires, be repealed. The contents of the jury qualification questionnaire should be set by. the
Chief Administrator of the Courts and the various County Jury Commissioners. In every county, the
questionnaire should ask the minimum number of questions necessary to determine a' juror’s
gualifications. lmfomnshmﬂdmbleajmywmiss_ionu‘ssﬂffbtdlaagim&whﬁhuapuﬁuﬂar
juror is qualified.® If it is possible to use computer technology (such as bar-coding) to make
identification of non-qualified jurors easier, this should be done.® Because of the enhanced importance
that the excusal process will assume, the form should include a question about whether the juror plans
to request an excusal or a deferral to a date certain. _ ‘

Iﬁemnﬁsgantailortherestolt'thefo}'mtodleitownneeds. The summons should include
information about courthouse location, transportation, parking, phone numbers to call about deferrals and
excuses, information about the telephone call-in system, nearby lunch facilities, and cable TV juror
instruction information (see pp. 103-104 below).

3. Complianes & Enforcement

The failure of many New Yorkers to return their jury questionnaires is acute and contributes
mightily to both the shortage of jurors and the pc;ssible non-representiveness of venires. For exampie.
in Suffolk County, the site of frequent jury challenges for non-representativensss, 27% of juror
qualification questionnaires are not rewrned.® In 1991, Kings and New York counties had
questionnaire non-response rates of 50% and S1%, respectively. Although some of the non-responders

& The Erie County form, which is formatted so that all answers that would result in disqualification fall
within & box that runs down the middle of the form, can be used as a prototype for the forms that may

be usad throughout the State (See Appendix E).
- An experiment with computerized coding is about to begin in Kings and Monroe Counties.

Se= 2.2., People v. Waters, 123 Misc. 2d 1057 (Suffolk Cty. Ct 1984), aff'd, 125 A.D.2d 615 (d
Dep't. 1986); People v. Briggins, 67 A.D.2d 1004 (2d Dep't. 1975). |




43

might not quallfy for service anyway, a signiﬁcm proportion are eligible to serve. OCA test mailings

in Kings and Queens Counties in 1989 demonstrated that somewhere in the range of 2 million peopléars
‘ not responding to the qualification questionnaire in Brooklyn and Queeas alone! A poor non-response

ﬁte diminishes the representativeness of the venire and places an unfair burden on those people who do

respond to the jury call.

lnrecemyurs improvements in the OfﬁceofCounAdmmsmnons computer system has

.mcrmsad the capacity of the jury commissioners to follow up on non-responders and no-shows.

Regretably, in many counties (particularly the large counties), there is very little organized follow-up
| On non-responses to questionnaires or compliance work. One reason is the lack of resources to devote
% this aspect of jury administration. Another is the sheer oumber of non-responses that must be dealt
with. Athirdmsonkﬁ:emdymmbmomeproceduretha:mnstbefollowedinor&erwenfom
non-compliance.

There isa high correlation between heightened juror yield and stepped-up enforcement/compliance
procedures. Therefore, we recommend that Jud. L. § 527 be amended to simplify the curreat
enforcement procedures that require, among other things, service in person ar by first-class mail upon
the recalcitrant juror, and a hearing upon motice by a judge or judiciary hearing officer. Our
recommeaded follow-up procedure is modeled on the Monroe and Bronx County procedures, which have
been quite successful in redicing the number of no shows:

1. When aquestionnaireishotremme_d within six weeks after being sent (or, in a one-step
process, whenthejmfaﬂswrespéndmthesumﬁonsanddomndwbtainancxcusai or deferral), the
Commissioner’s office should promptly send a second notice (indicating delinquent status) directing the
individual to return the notice within five business days.

2. If there is no response to the delinguent notice within six weeks, a subpoena should be sent
to the juror by first-class mail. There should be no nesd for formal se.rvice: The subpoena should call

for an appearance on 2 date certain and should warn that failure to comply will result in a $250 fine.



3. Finally, if the individual does not appear at the Commissioper’s office o the date subpoenaed,
2 potice should be seat, similar to the notices sent by the Department of Motor Vehicles when tickets are
' not timely paid, indicating that failure to appedr on an adjourned date will automatically result in a
$250.00 fine. '

Use of procedures similar to these in Monroe County (Rochester) over the last four years bas
reauead:hem-compﬁmmﬁom1ssm15form,ud&omzo-zssw6-w%for
questionnaires delivered but not completed D —— follow-up program instituted in
Bronx County reduced the non-compliance rate over a thres-month period in 1993 from 21% to 5% for
summonses, and from approximately 61% to 32% for questionnaires delivered, but not completed and
" We realize that enhanced compliance efforts will add yet another task to the overburdened dockets
ofJuryCommissiona‘satatimewhm_theymﬁcings:aﬁ‘ém. Yet the importance of this effort cannot
be overstated. We recommend that the OCA budget include increased line items for jury commissioners
staff to reflect the realities of the job, with particular attention to new pasitions for enforcement.



PART II

STANDARDS RELATING TO JUROR
SELECTION AND UTILIZATION

VOIR DIRE EXAMINATIONS SHOULD BE LIMITED TO MATTERS REI.EVANT

TO DETERMINING WHETHER TO REMOVE A JUROR FOR CAUSE AND TO
EXERCISING PEREMPTORY CHALLENGES.

(® ' TO REDUCE THE TIME -REQUIRED FOR VOR DIRE, BASIC
BACKGROUND INFORMATION - REGARDING - PANEL MEMBERS
SHOULD BE MADE AVAILABLE IN WRITING TO COUNSEL FOR EACH -
PARTY ON THE DAY ON WHICH JURY SELECTION IS TO BEGIN. '

®) THE TRIAL JUDGE SHOULD CONDUCT THE INITIAL VOIR DIRE
- . EXAMINATION. COUNSEL SHOULD BE PERMITTED TO QUESTION
PANEL MEMBERS FOR A REASONABLE PERIOD OF TIME.

()  THEJUDGE SHOULD ENSURE THAT THE PRIVACY OF PROSPECTIVE
JURORS IS REASONABLY PROTECTED, AND THAT THE QUESTIONING
BY COUNSEL IS CONSISTENT WITH THE PURPOSE OF THE VOIR DIRE
PROCESS. |

@ - IN CRIMINAL CASES, THE VOIR DIRE PROCESS SHOULD ALWAYS BE
HELD ON THE RECORD. IN CIVIL CASES, THE VOIR DIRE PROCESS
SHOULD BE HELD ON THE RECORD UNLESS WAIVED BY THE

- PARTIES, :
New York Recommendations
1. Criminal voir dire should continue to be conducted as is preseadly done wnder CPL § 270.15,
exeept that: .

()  Entire arrays should be screened for obvious cause challenges or inability to serve at
the outset of questioning, and jurors who eannot serve on the case should be sent back
%o the central jury pool promply. :

®) All eriminal yoir dires should be held on the record.

2. &Mcpﬂupwﬁdhwﬁdmhﬂﬂdguh:mwmm counties supervise

3. Candnauapeﬁruufdpmgmwmifmnision byjuﬁdn”gmn‘ngoﬂiccrafm&ﬁ_r_gs
conducted under the uniform rules is Recessary or desirable.

4. Adoprun{fommwﬁerdﬂfara'ﬂmi:ﬁgm

(@)  Mandate the use of written jury questionnzires to cover basic background infamﬁén
and to pre-sereen jurors for cause.



@)  Convert to the use of the *struck® jury method of selectior for civil yoir dire.
()  Impose time limits on mrm questioning during civil yoir dire.

@)  Limit examination diring yoir dire to relevant material.
@ Adqﬂthé 'mm;gw alternate® system.

-&. Mdj@rpﬁmmmmrﬁemﬁmm.

Voir dire — the method by which prospective jurors are questioned and selected to sit on 2
particular jury — is among the most controversial topics that we faced. In one guise or another, yoir dire
'dichadmmwmmmmnyomnkmemwhinhjmmmmd—mm&m!wjquay,
inadequate eourt facilities or mandatory sequestration.

MABASuﬁrdpwhsasymhwﬁchﬁemduaofmm%meﬂﬁﬂ!ythemeh
civil and criminal cases. New York does not have such a system. Criminal voir dice is governed strictly
by statute (CPL § 270.15-270.25) lt‘conductedinﬂlepm;mofﬂletﬁaljudge,whodoes-wme (often
most) of the questioning. Although it is not constitutionally or statutorily required, most criminal voir
dires are on the record, in order to preserve the right to contest challenges under Batson v. Kentucky,
476 U.S. 79 (1986). mmm@mmmmmmm§m.xs(lxan,
and OCA has promulgated a standard background questionnaire that is used by some but not all judges
to spesd the voir dire process. After both parties have completed their questioning, the People, 2nd ea
the defendant, may challenge prospective jurors for cause. The prosecution thereupon exercises all its
peremptory challenges, followed by the defendant. The prosecution may not exercise any remaining
peremptories after the defendant has exercised his or hers. See CPL § 270.15@2). Each side has between
ten and twenty peremptory challenges, depending on the nature and severity of the crime. See CPL
§270.25@2). No challenge for cause is sppealable unless all peremptories are used. Ses CPL
§270.20Q). |

Civil yoir dire, by contrast, is conducted by attorneys without judicial supervision, unless a party
requests it. See CPLR § 4107. Juries are empaneled wherever space can be found, which is seldom in
2 courtroom, except in smaller counties upstate. Rules for questioning vary from none (in most instances)
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mﬁmmmbfpmﬁmﬁjudgéhmﬁncﬁonhzshdwﬂuﬂmimmpm. In
urban/suburban areas, the pre-rial IAS judge is not necessarily the trial judge, and tria judges are seldom
assigned o cases until after jury selection. This means tha there is effectively no judge who could
supervise jury selection. Time limits on questioning and questiomaires or other time saving devices are
medonlywhmagmdmbytheparﬁsmwbymmignmmjudge-amom.'
Mﬁgﬁﬁrmmd&ﬁmwernEMybmnﬁemhmmﬁndammhm
them (none being present in the empaneling room). Asamﬂ;mdmmﬁmukedaysorev’m
- weeks. Each party bas three peremptory challenges, plus one for each alternate seat, but this mumber s
Mymmdmmymsbyﬁemdsprndprﬂudmmummwhmnu&u
mmwm(somenmsrefandms “canse by consent®). 'l'hemethodmdorderforexmmg
. peremptories varies from county to county. mmlsconduaedondzemrdonlyinexwpﬁonal

The differences’ between civil and criminal voir dire in New York makes it necessary o discuss
each separately in light of the ABA Standards,

1. Criminal Voir Dire

Jﬁqsaec&oninaiminaminmwvorkdmmmfomtnmsmmvmm
particulars. Howcm.wﬂhmemubleq:wpﬁmofmducingﬂwmberofpumpchhﬂlmm
Mmofmsw9wow),wdommmmmyﬁmﬁm&mgsmmem
scheme of criminal yoir dire in New York.

We agres with ABA Standard 7(a), which suggests the use of juror questionnaires to obtain basic
background information about jurors. It is rarely possible to make that background information available
to counsel in advance, but whenever this can be done, it should be. As noted, the CPL currently gives
courts discretion to use juror questionaires, and an official OCA form is available for this purpose, The
NewYorkSmeAsmmonomenmalDefeasehwymmformsusthattheuseofcnmml:umr
questionnaires is increasing, and that counsel routinely prepare their own questionnaires specifically



focused on disqualifying criteria pertinest o the specific case.®  As long as all questionnaires are
approved by the court, and as long as appropriate steps are taken to protect juror privacy (by limiting
) &mnﬁmmmhdgsmm,ﬁdwmmﬂlmpisdmmm
. theymmad),wezppland:his(iwelopmmmdurgemarectiminaleounjudgesmusejumr‘
questionnaires to speed the jury selection process. '
' Juror questionnaires are used differeatly by different judges. Some simply review jurors® written
answers to questions with counsel and use it as a springboard for further questioning. Others hand
questionnaires to jurors in the box and listen to the panelists answer the questions aloud, observing their
demeanor, their ability to read and understand the question and their ability to communicate. The former
method saves considerable time and eliminates one source of complaint for many jurors — listening to
thesamequsﬁoﬁsaskedmmdwer. However, the later method allows the trial judge to identify
jurors whose ability to understand and communicate zre not compatible with service on the particular case
~ being tried. Because we believe the presence of judges contribute to the efficiency of yoir dire, we
" recommend that judges should be free to use the questionnaires in whatever way they think best (o long
as the jurors® privacy is reasonably protected). However, we urge judges to be mindful of jurors’
mmnmmmmofmﬁﬁmﬂgfmemmsofmmgmmm
T ——— o
BothABAStandzrd‘?(b)andtheCPLnIl_onﬁletrialjudgetooonducttheiniﬁalexamim;ion
_ofthepmspeaivejumm,mdﬁampmhmnmdforﬁépuﬁﬁmukappropﬁmmplm
questions. See CPL § 270.15. This system works well. We have considered, but are not inclined 1o
adopt, the so-called Federal system, in which the court conducts the entire examination. In our view,
attorney participation, properly monitored and controlled by the court, is important to ensure a fair and
impartial jury — particularly where a defendant’s liberty is at stake. |
The ABA recommends use of a "struck” system to select juries in both civil and criminal cases,
~while the CPL specifies use of a "strike and replace™ method in criminal cases in New York. Ses CPL

§ 270.15. As will be seen, we prefer the "struck” system in civil cases (see pp. 5860, below).

& See letter of NYSACDL to Colleen McMahon, Esq., dated November 30, 1993, at 2.



nm,gim:helafgemmbmf_mmmmmﬂamemamcases(aminimmof
_twemyandamnimmoffony),_wedomtbelimthzuseofam&symintheaimina!sidewould
bepmﬂicalinNewYoerifthelmberofpetmpmﬁsmmewhatredueed. We therefore
reject the ABA's recommendstion i the criminal context. We do, however, recommend screening an
entire array for obvious cause challenges prior to seating the first panel in the box for more infensive
questioning. This will free jurors who cannot possibly sit on 2 case from the tadium of waiting in the
.mﬁmmumﬂmqmmﬁrwmmﬂwmaﬂowﬁmmbemwmwﬂm
dire & | |
ABAS&ndad-?(c)reangs&emmmmeﬁnﬁepmspecﬁnjmm‘pﬁucyismmbly
protected during voir dire. Thisisaeommona-eaofjnmreomplaint,parﬁculaﬂyinctimimlm.
JmleyWedﬁmsﬁgwbmwﬁvemd'mmmm
about their families in front of a eriminal defendant; many also fear reribution from the defendant’s
family and friends, | S _ .
@Lsnb.ummmemmmmmqm&ombymm But
&mkmmmmewnﬂiubuwemﬂujmm’dsheforpﬁmmdmeddmdm'sﬁwmappbﬁc
trial and t0 be preseat during jury selection. In our experience, judges generally do their best o balsnce
these legitimate concerns. Wemoﬂy_ﬁgeﬁuntomnﬁmembemindﬁﬂofﬁejm'pﬁﬂcy
mmwnﬁnmbeﬁemﬁmmhﬁmmmmdmmhm
court. & |
Finally, we endorse Standard 7(d)'s requirement that voir dice be held on the record in criminal
cases, and we recommend that the CPL be amended to accomplish this result. Although this measure

is Dot constitutionally mandated, ses People v. Childress, 81 N.Y.2d 263, 268 (1993), sound policy

4 m.ofmkmd&mbhﬂmdmwﬁmmmﬂmjm
MmTﬁdﬁﬂgsndmﬂﬂhvzmmmmmmmmm
mmm-mwm.mmmmmmw.m
ﬁeﬁmﬁqof&a&fmdmudtﬂmmu.maﬂmﬁﬂjmu&emufmm.

4 mehjmmhﬂhmmmmm&yh(aﬁﬁw,
township, school district) rather a specific address. It will scldom be appropriate 1o question
Jmah:mdeﬂﬂslhomthurmorahﬂd:m, such as where they go to school. Where such details



supports the creation of a clear record of the jury selection in criminal cases to enable an appellate court
to review compliance with Batson v. Kentucky, 476 U.S. 79 (1986), and its progeny, and otherwise to

ensure that the defendant was tried by a fair and impartial jury. Voir dires need only be transcribed when

challenges are at issue on appeal.
2.  Judicial Presénce During Civil

Yoir Dire — A Pilot Project

Mmyjmwhogod:mughdvﬂmifﬁmhaveahadupuieme;ndmeymmrdmm
discuss it. ’Iheyhavewnttenuslet:mandmﬂﬁedatourpuhhchwmgs Jurors® percapnonthatthezr .
umewaswastaddmmg]uryselacuonwasthemmmmplmrmvedonmmrykmeas
toll-free juror hotline: over half of the 1,333 callers mentioned this issue.

These complaints all have a similer ring. The jurors do not understand why they must sit, oftea
fordaysmdocusimﬂlymforweehs,whﬂagrwpsofskmskadtbemeborhg,gm&iomow
and over. Thcydomtundemmﬂwhyﬂwymwahunﬁlthe&mmmlledwhmhisappm |
that they will be unable o sit on a panticular case. (During a recent case tried by one member of The
Immeject,thelaszjmrmbeulleddmoflnmyofmmmsixhomwaitingmaell

counsel that he used to work for one of the parties.) Jurors are often shocked that there is no judge

present and that, in many courthouses, civil jury selection does not take place in a courtroom. They do
ml&ebmgahdwhaﬁ:eyregadsmmdmﬁwmtqumbylawym They resent what
meypmveasmndescmsm&ompnmanyevuybodywhonoﬁimnymonmdmmm
system — court officers, clerks and attorneys. neybemmeﬁriouswhwmpmisadlawymmdmm
pmnndfzﬂmlbpmonﬁme,nkehnghmches,ldisappmw&homaplmaﬁonmdendﬂ:edaymly.
Several jurors observed that i they acted this way in their own places of business, they would have been
fired long ago. And they are livid when cases settle after jury selection; no speeches about the important
mietheyhaveplayedinrsolvingthemcmnvinmtﬁmﬂ:ntheirﬁmehasmtbeenwasted. Many
expressoungeauhmahuses,notjustasjurorswhosetimcisbeingmsted,‘butasmpayerswhose

tax dollars are being wasted on unnecessary jury fees.
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_ Wemmmmmmmmlwmmmmmemm.
Mmywyuspi&dvnjmisﬁmmefﬁﬁmﬂy,mﬁnmnymmmmmmmm
are treatad with the respect they deserve, But complaints are ot limited t0 jurors in New York City,
or downstate, or in urban areas. Somﬁhing-iswrongwithcivﬂjmysdecﬁoninNewYork,md-
something can and should be done to improve it.

Many Jury Project members believe that the root of these problems is New York's deeply
ingrainedmdiﬁonofpﬁ-mitﬁnglawymmpickjuﬁsincivilmeswi:homajudg_e'sbeingpresmﬁ'
T'hisNewYortpnaiceishighlymmﬂ;infadaﬂmmdvirmﬂydlothRSmesajudgeis
preseat during voir dire and does some, if not all, of the questioning. See ABA Standards at 74-75.
Nmym'smmmmsmmmmmsmmm,whichmsmthejndge
'..Mdmnﬂuamehiﬁﬂquﬁoning,mdisupmﬂydkappmvdhtheﬂfsm See jd. at 79
ni2, - -

Mmymemmofﬁe}@hjm(&mghmmym:mjwmmmsmm
Mﬁeb&mmmmmmdvﬁswﬂnminﬂm. The advantages of having a
; jndgepmmdmingjmysﬂeuionmlegion. Emmﬂ:ejnmrs'éuspecﬁve,itmdmﬁeprocaeding
mﬁmmmmmmmmkmwawsmmmwy '
told it is. hﬂmmsﬁammwmmphuhammﬁmhoﬁmimdequm
empanelingrpoms,jurmassmblyMm(as&e@nﬂyhappminNewYorkComty)dimlylit
haliways, hmmﬁejndgewmbemmmmpmyahusiwo:mmﬁypmmged
Questioning, delay, or other improper conduct, Equally imnportant, it means that jurors do not have to
ummm&mmmmmﬂmwﬁ:(oﬁmmrdays,mdmmmmm)m
a judge is free to try the case, Whmﬂ:eniﬂjudgepr&idswjmysdecﬁon,thenialmassoon
as the jury is picked. '

' muﬂmdosmdﬂzuﬁmﬁem Rnie4lO7(imuiuI[ymﬁtled'hdgepM:_t
euminxl:.iuuofjmm')pmvids: ‘Dnlppliuﬁunofnyputy, 2 judge shall be present at the

0



But requiring that judges be present would be a boon not only to jurors; it offers substantial
bmeﬁmmmeﬁﬁgmmdwﬂ:ejudidalsynemaswdl. Coumeiwuldbeabletolobtaiqmwiate
rulings on challenges for cause, unpmper questions or comments, and other objections. Courdlouse
ﬁcﬂiﬁ&wuldbemmmd,shu&mmﬁbem_madﬁrsepmmpandmgmmdﬂmg
would be no waiting for rooms. Eewujmrswouldheused,:inneﬁ:epmuofzjudgewoul&pm
anen&toIheabnsivedememsof'mbywm‘whﬂemringthatajmrwhouuiymuldmtsh
on a case was excluded &

Final!j,manyofusbdiévemadireajudicialmpmisionofjmysdeﬁonwouldleadmm
to settle before an array of twenty-five or more jurors is wasted on 2 civil case that is not going to be
tried. Ifthetria!judgemignﬁmpmidewujmysdecﬁon,heorsﬁewuldholdaseulemem
. conference before jury selection begins. If there were no setlement, a jury could be pickedquickly and
the trial started promptly thereafter. The elimination of down time during jury selection, coupled with
judicial fmvolvement from the outset, would put pressure on the trial lawyers and litigants to discuss
saﬁmemsuiouslybdorepickingajury,_raﬂwrthandoiﬂgsodm'ingaprolongedselecﬁonpmcusor
on the days (even weeks) that pass berween voir dire and trial in many districts. (This issue is addressed
further as part of our recommendations concerning juror utilization, see pp. 71-86 below.) .

Twugummmtypinllyadvmwdagﬁmhavinﬁajudgepmidemdvﬂmkm.

fmmmmmmmmdofmmuﬁonksswﬁﬂmpmumm |
unbizsed juries. The concern is that judges know much less than the attorneys about the facts of the case,
and do not have a sufficient incentive to dig deeply enough in their questioning to find out whether
particular jurors harbor subtle biases relevant to their ability to decide the case fairly.

This concern is misplaced. It confuses the issue of whether a judge should be preseat with the
separate question of who should examine the prospective jurors. Cmre:ntly’,incriminalminNew
York, the trial judge is present throughout the voir dire but conducts only the mma] guestioning of the
panel; the attorneys are then perminted to ask additional questions. See CPL § 270.15. If this method

& The experience of The Jury Project panel members in other courts is that judges are geaerally eager to
excuse panelists who are truly incompetent to serve and are often the first to suggest it.
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(wmdmmmmwmﬁkmgmmmmmmﬁmammnam
wd:eu'imimlm-whmaddmdm'slfbaqumke-kapmsmmincivﬂm.
nemnd,ndfa-mmw;objecﬁomjumcmmummmmismea
on the scarcity of judicial resources. Mostjudgsinciviluialpm,mgglingtpkaepupwilhg
mshhgmdoaispmdﬁc&ﬁmﬂyhgms,hddhg&nfemw.mdhmgmddﬁdhgmﬁm.
thgmmmukﬁmummmgﬁvﬂmm.ﬁqmﬂdmdmmhmmme&
other responsibilities. Smmmdmmﬁalrgembuofﬁdiﬁmﬂjudgeshipsmnmmad,
ﬂ:ehcﬂogofdvﬂmmﬂdmwmlﬂgumjndmbegumpmﬁngmﬂm. Residents
ﬁmmmmmmmmmymmnmmwﬁmmwmm
without having a judge sit in the courtroom.. hﬁmwmﬁes,thesmanmmbu-ofbothjndgsandcases.
ﬁowsﬁemmop«a&apm&sym;jndgsmmmﬁmwddwiﬂiothcrduﬁm,but
'lookin'nroﬁerw'nehq)absmmmwmhmhdosmtgamnofhm.ﬂ
Oﬂlm,poinﬁngmﬁeexpmuoffduﬂjudga,judgshomcm,ndmmahﬁnﬂ
mmmmmmmmmm“mmmmmmmm
mdmmby‘dmhmgmmmmo&:fmaysmmmwmmgmmb
setﬂethdrcasesbeforejmysdecﬁonbegins. Totheexmthatﬁlefmofﬁmewmagednﬁngjudge-
Wmmmmmmm(maammmgwmﬂmm
Ot cases for jury selection without regard t whether there are judges available t try them), critics of
ﬁemmmﬁnmmbyﬁeuwjudgemdmﬁmﬂk. Unfortunately, data
&nwmﬂdpmvewhid:sideismumthisﬁnpmmqnsﬁondonmm |
k@mammmmmmﬁmwmﬁmmﬁambjm The
NwYo&SmBnmodﬁonruMymdmﬁemminmﬁmofmmeymmhcﬁﬂm
sﬁm,-bnttooknoposiﬁondnwhetherjudicialpresmeeshmldberequimd.-,SgR&o!uﬁonofNYSBA
House of Delegates, November 6, 1993. The New YorkStateTﬁaf Lawyers Association argues that it

& It seldom does. Mmmnﬁdmudhundh&@mhﬁvnﬁomﬁeﬁiﬁ.?m&,ﬁﬁh
MS&&JﬁdﬂDﬁi&mﬁnxﬁ:ﬁmmﬂyh&w&mmdﬂywm



would be a waste of judicial time to take judges away from their other duties in order to supervise civil

jury selections. See Recommendations of the NYSTLA Jury Reform Committee, dated November 15,
1993, st 1. Some judges take this position as well But they are far from unanimons. The New York
County Lawyers' Association recently interviewed forty randomly chosen criminal and civil Supreme
Court Justices in New York County. Although thess Justices have the heaviest caseload in the State and
muwwWMMmﬂm,mmmﬁmm'mwd
were in favor of adopting the federal yoir dire system, in which the judge both presides over and conducts
jury selection. mnmﬁmmmxmrﬂm@mmwnms, 1993,
a15; Supplemental Report, dated December 7, 1993, at 4-5. The New York County Lawyers Associztion
Mm_'mmm,mlmm'MmmmofMHW
to permit a judicial bearing officer or a judge to supervise “lawyer driven yoir dire.” NYCLA Jury Task
Force Supplemental Report, dated December 7, 1993, at 6.

The Jury Project finds itself divided on this difficult issue. We do not endorse a probibition of
mcymmzdum:uvilmm But we are unable t0 arrive at a consensus regarding whether
yoir dire should be judicially supervised. mmawmwmnmkmdmw
resources and caseloads makes it especially difficult 10 arrive at a definitive conclision. |

Accordingly, we recommend that OCA comn
supervised by the trial judge. The pilot project should be run in at least two counties in different judicial

nence & pilot project to look at civil yoir dire

districts — one borough in New York City and in an urban/suburban upstate district. It should last for
stlmtoneyqnt. Ihepilot'ptojea:hmldbedsipndmpmkwwjndm
do not supervise their yoir dires. OCA should assemble comprehensive data concerning the length and
mumber of civil yoir dires, the case settlement rate (both before and after jury selection), and the backlog
of civil cases awaiting trial. Dmmjlm’upnimmdaﬁemmddsshoﬂd.bememd,as
should information about juror preferences. mﬁu&epﬂmmojwkwmpiad,-hmmmajﬁkhl
preseace at lawyer-driven yoir dire has a beneficial impact on the process without too deleterious an effect
mmjudgsmdﬁe&mdoﬁs(mnﬂyskﬁuﬁoddmﬁmsudﬁivﬂymmsmm



§s

Goalsfordismsiﬁondmes),thmOCAshplddmidawhﬁhe!mupmdthepﬂotpmjectwm
, judgeswi:hinlheeonnty'ortoothercounﬁs.
Nosmmryamendmentisneedadtolmnchthispﬂotproject. There is currently no statutory
ﬁnpedimemmtheuialjndge'sbeingpmmtduﬁngﬁvﬁmmitismtforbid&anbyﬂ:e.m The
onlyarguamy:ampmvis_zon,cpmnmMymmmmge(mmarﬂymm
Judge) must be preseat if 2 party makes application. The statute is otherwise silent.
We bave considered the alternative suggestion of using fudicial bearing officers 1o supecvise vojr
 dire. The model most often suggested is having a judicial bearing officer (JHO) monitor three or four
Yoir dires simultaneously, checking to see that selection is proceeding promptly, being available for
mﬁngs,mntmmayimmmgmmzmmwhwamdm.ﬂ'
_ JHO-supervised woir dite would not address several of the most crirical probleas in the curreat
mmmmeimwammammm&mmmmmmm,
ﬁcnudmmami:diiﬁhnmbie&cﬁiﬁsmmﬁmmddown&mmm
die while waiting to start the rial. Only a pilot project using acrual rial judges to supervise voit dizes
will allow us o compare a system that addresses those ills with the current model,
Hm.ﬁunﬁmm%uﬁemn&aofw&vﬂmmmm(mwoﬁ)
kmym&mmwludidﬂﬂwing%msmfmmofﬁsenﬂs OCA should designate
sevexaldmnctsmwhwhmaysnchaloosdysupmedsymmueﬂ'ﬂ:emlsworkmeﬁineuﬂy
than in an unsupervised system. However, ﬁmeﬁonmwldnmdm&omthepﬂotpmmon
Mymdmmwdnmmmmm.
3. Uniform Statewide Jury Selection Rules
meor%majudgepmemdu:hgcivﬂmﬁdimwemmmm&uwﬁopumof
mmmﬁmmmmmmmm
Atpmcm,cwﬂmamplckeddlﬁemﬂymdlﬁuanpmofNewYork There are no
msmMmpmcsmﬁemedSmndDmm oﬂmrthznﬂ:euseot‘them.kend

& Ummmmﬁummpmhuymnmmimsofﬂnnnhdthw
Admmm&omm;wofﬁ&)ndnﬁmmnamdmw&em



replace method. 'mmmmmmmﬁmmqmmmmmum
cases in front of them. But since many cases are assigned for trial after jury selection, there is fittle
opportunity for judicial involvement or the imposition of rules. &'

hmmwmmpmnmwadmdmmu(m@mmn
similar to the procedures set forth in the CPL for criminal yoir dire. The most notable feature of Third
Department practice is that the plaintiff, like a prosecutor, must exercise all challenges — for cause and
pu‘mptory-before;h;dafmseneadexﬂcisemy. This gives 3 tremendous strategic advantage to the
mmmmammmmmamm,mmmmmmnm.
Department .

.hﬁeFMDmﬁepmﬂhgprﬁuhmpi&mﬂe'Whﬁe‘;Mes'(umdfm
InsﬁcekobmWhite,whomldethesemlﬁmﬁiuinﬂew?ou;k&mywhﬂehesmedastheTﬁal
'mdAssignmmtjudgeonﬁlﬁoughﬁomhisdnﬁesﬁpm) Under White's Rules, counsel first ask
zmﬂqummtbepmdsammdmwhethunypwemmmwmgeof
ﬁcmbjec:m.tbemu their attorneys or the prospective witnesses. Foﬂlow-npqumto
m:dnﬂpndmuepmd mmmmmm@mmm
exercisad singly and aternately, in rounds, by the parties: in the first round, by the party who gives the
first opening statement; in the second round, by the party with the right to make the second opening
statement; and 50 on. mmﬁnﬁﬁmmgmmofwminmmm.

The New York State Trial Lawyers Association has recommended that civil voir dire “should be
conducted in 3 uniform mamner throughout the State. Rules should be published and available.”
RwommdmomoftheNYS’H.AmeszomCom:,al We agree. Any member of the New
Yorkbu:houldhemmﬁomblepmhnzammnypmofﬂu&aemdahwldbeablewdom
according to clear, published rules. At the same time, uniform rules should be tailored so that they do

g Despits the adoption of an Individual Assignment System in New York in we nid-1980s, cases in high-
volume districts are often smignad o & different judge for trial after conferencing. The trial judge is
80t pecessarily the JAS judge who supervised the case st the pre-trial stage. In cases assigned to the
four Commercial Parts in Manhattan, the trial judges hsve adopted rules for jury selection; these rules
can be imposed becsuse the trial judge is assigned to the case before jury selection. -
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mtmdﬂyhmhge@pﬁmhthmemofﬁcmmﬁmisamzﬁdycﬁm
m-mnymemmmmmmmnmmmemawm.
homophiomnyunﬁomnﬂsfordvﬂmﬁdhshoddhduﬁeﬂxefoﬂowﬁgdm:
@ Iuror Ouesionnairss. In criminal cases, trial judges are given discretion to require
prospective jurors 1o complete a questionnaire containing basic information regarding their ability o serve
as fair and impartial jurors. See CPL § 270.15. OCA has developed a form for this purpose (Form 10),
mdmyﬂﬁninﬂjndgsm&mexpedhethciriniﬁﬂuuﬁnaﬁonofﬁ:ejm. Some judges have the
Mjmmlmﬁeﬁmﬁm(&pedﬂyhmwh&ea&imiﬁmmofjmm
donothowhowtowﬁ:e)h:wjmmrespondonﬂy.withomﬁenaedforﬁemmrudlhesam
quﬁﬁonsomloudovermdo\;u. neuseofmchqnesﬁomﬁrsinﬁeuiminﬂmmm
wuﬁmemm.ﬁmmwm,amMamdwofmwmmmwm
Jurors so often complain. .
Webdimﬁaﬁkpncﬁmwlbeexmndedm&edvﬂmm. We have modified the
OCA'smrmquﬁﬁma&emm&chlppmpﬁaeforﬁvﬂmgmﬂly&gAppmdkF). We urge
ﬂ:atOCAadoptarulereqnh'ingﬂ:enseofthisﬁnminﬂlcivﬂusamlmtbeprﬁes,withtheapm
omeuinjuagm(whmmheisignaa)muiamsimjudge,jointlyfashianaqmﬁomire
hﬂoradtoﬂlespaﬁalfmrsofapzrﬁaﬂarme. Dmgd:epastfewmmhs,somemvﬂs:de]udges
nd-hwymwhommbqsofﬁe]my?mjeahmmadmpmposedﬁvﬂjmrquﬁﬁomkem
m@mmmbag;mqmmuk:mﬂyuped&smmmm. No CPLR

ne;tcwnﬂe:huuldlmemmforjudzﬁznddmmuse.ﬂ:equesﬁoﬁnaireinthem
effective way, hgm;mwu,ﬁeﬁmmmldudmwmmlmwmmm
eligibleforsaviéeoncivﬂjmiesﬁ'inﬂaejumrassunblymm. The jurors can then bring the
completed forms to any civil yoir dires for which they are called. Al jurors should give the forms to

(&4 hmmﬁu,aﬂjm:mbkhsﬁnshlmﬁmmdmmmbdvﬂoruimhdmn
- their names gre drawn, hmmﬁmmm&ﬂww“mﬁdhﬁﬁmt
.mjmm&dmmfmdvﬂjwyd:ﬁymdmforuimjmydmy. The
jwymmniﬁmwmhumnﬂwmmuﬁmmﬁd:mbgkﬁulﬁmﬁm.



the attorneys when they arrive in the room. When a juror is excused, the juror should retrieve the form
mdnkenmthenmmm |

Hmmmmmm:pﬁmamdnmwhchaspwﬂgummuﬁ,ﬁnym
complete the questionnaires when they arrive at the empaneling room or courtroom and leave them behind
when they are excused. In all events, mpmofthecnmplmdqusuomm:hou!dbedmyedwhm
ﬁemsmrsmplaad.morderwmempm '

_ Inthewmmaflpd:mﬂympmuedmmﬂmm“mwﬂlmgmpmnmdgesm

hve;mmpoudmﬁeqummmorﬂlynﬁu&mmwﬁmg However, in an unsupervised
attorney voir die, we recommend that the background questionnaires be filled out and given to counsel,
to cut down on the time needed for questioning prospective jurors. mmﬁeﬂmW
of the questionnsire should be careful to ensure that jurors fill out their own questionnaires, since sbility
t0 read and write may be germane to a particalar case. Obviously, accommodations will have to be made
ﬁ:rwmejms—formle,ﬂwuwhombﬁnd-‘wﬂwymahlewprﬁcipm_ham-

®)  ZStmek” Jury System. There are two general methods for voir dire: the *strike and .
replace” system and the struck” system. We prefer the laner. |

Under the “strike and replace” method, an initial panel of prospective jurors equal to the jury size
(sx i 2 civil case) are randomly chosen from the eatire array of prospective jurors. These individuls
are seated in the jury box and questioned. Mﬁshmmmmmmm
addiﬁonﬂtephmmmﬂeunﬁlthepmspecﬁﬁjminﬁebmmme—ﬁu Peremptory
Mmmﬁmc&m@mr@l&mmmmm%mmﬁlmm
Mmgsmpomiblemdﬁepmshmumdmmdmof&mp«mpmchﬂmgﬁ
When a panel of six satisfactory jurors is obtained, it is sworn. Thereafter, selection of alternate jurors
begins; it is conducted in the same manner.



Many attorneys dislike the °strike and. replace® system because they have to withhold
pmm,m'mmmymmmmmmmummm
prospective juror that is chllenged. | |

In a *struck” system, 0o initial panel is selected. Background questions are asked of the eatire
array and challenges for cause are exercised by both parties. The array should be large enough (or
mlmsm)wmmemof‘m'mmm&dnﬂmam ‘
than the ultimate jury size desired (including alternates), plus the total mumber of peremptories that ean
be exercised by all parties.# The attorneys then exercise their peremptory challenges by alternately -
| striking names from a list of the jurors until the mumber of furors let equals six plus the mumber of
alternates, Kﬁmmsﬂmmﬁmﬁaﬂmmmm,skmm
s&mﬂmﬂomosimmjmy. '

There are many advantages to the struck system:

memkmrmmwdmm,bmsetheymuudsdwhhﬁlﬂ
Imowledge of who will remain on the jury. See G.Thomas Munsterman, gt al., “The Best Method of -
Selecting Jurars,” 29 The Jodges® Journal (Summer 1990).

Smbme@mmmhmmmmmwajmmpmspuﬁnm
in the box), there will be less tedions repetition of basic questions, particularly when the lawyers use the
mmmwmammpm@mdmemmudmﬁmmy,
mﬁmﬁ:mﬂjmypoolmdmedformdiQhadiﬂmuse.

Third, use of the struck system makes it easier to remedy a Batson violation. In the strike and
replace system, peremptories are exercised at various times, and each juror who is challenged is exciised
at the time of the challenge. On!ylﬁutwoor(mqrelikdy)threepermpwﬁesmuucisadwma_

& We propoes n initial pane! of 25 prospective jurors. Based o a six-person jury with two alternates,
plmmmymmwﬂ(mﬁmﬁmdmswsww),npwofm-
ﬁwmmwfwﬁuchlﬂmmfmm,\ﬁchmnymﬂnmhm If experience
mm;zsmmdnhdmammnmmmomwmumm
mmﬁ:ﬁm)muﬂymdimnﬂemrﬁngly. This is one of the advantages of implementing



i it Gecuine agpasit Tk by Tk e woios o . chillomped Tt 406 1okt 5. e
would be prejudicial to the remaining jurors (and perhaps impossible) to find them and put them back in
‘the box. Thus, voir dire must commence mewaﬁuaﬂmmoﬁonisgrmad. Undetﬁeﬁck
methods, all peremptories are exercised at one time, by striking names from a list. Aay suspect pattern’
will be immedistely apparent when counsel reviews the st (which should occur prior to the dismissal
of any challenged jurors). The party challenging the exclusion of jurors can obtain a ruling before the
jurors are aware that they have been challenged, and the yoir dire is saved. |

MII&WMofMEWhmMMmupmpwﬁwjmm
do not have to step up to and down from the jury box as challenges are exercised.

Fifth, n the struck system, prospective jurors are spared the embarrassment of being challenged
maskeammpmmwmmnyﬁ-&mhemmfmmmm The “struck” jurors are
excused as a group. See ABA Standards at 94-95. _

sm,upﬁmhoﬁ&mdmmmmmemm One of the
judgsmmlwyhojeaubnhadﬁepuﬁs'mwuyﬁemuﬁmmﬁmdm:jm

questionnaire, in both a routine and a complex civil case. He found that jury selection took considerably

less time,

(©)  Time Limits. The imposition of time limits in civil yoir dite is essential. Probably the
biggest problem with civil jury selection in New York today is that it takes too long. OCA has never
attempted to keep records of the length of civil jury selections. We are aware that in many instances and |
locations it is done efficiently and professionally. Yubaedmmm’e:pﬁmm,'weﬂsohowﬁat
significant abuses occur. Unsupervised, attorneys are free to drag out the process for days and even
weeks, questioning jurors endlessly and excusing dozens of jurors without using peremptories through
the notorious practice of “cause by consent.” Some of this delay is intentional, especially in the case of
uiﬂmnmcysuhompﬁdbyﬂ::daym_ﬂomﬂnjmysdwﬁnnpﬁodmwﬁnamm
negotiations. Some,mdonbgisnniﬂ:mﬁoml-hissﬁnplyl.henm'pmduaofmmhm
mmﬁmasmmwhi&dﬂmmhdmmehwym'mmﬁcm's:tﬁmde

 being, “Just let us know when you're done.®



Bmﬂmﬁe‘mﬁvﬂmdimﬁmgoonfordzysmnuksmmmubla They
wm&ejmnm'ﬁm,sqmdzm'mmeﬁcﬂiﬁsmdmmibmmmjumrsbomgeby
wﬂwmmgm,m,mmdw.mlmwmemmfmmaﬂ years.,

As noted above, some members anelmypmjmwimmammmmympmm'
these abuses is 10 have  judge present during jury selection. The pilot project discussed above should
help determine whether that is so. But all of us agres that time limits should be imposed on civil voir
dire. Such time limits should curail mamy of the abuses and should not cause ny problems in districs
where lawyers curreatly pick juries efficiently.

Wemmdmomﬂ&melﬁnitofmdsyﬁrjmyldecﬁminamormpmydvﬂ-
case and two days in cases where there are four or more partiss. Attorneys may have longer for voir dire
onlyifﬂ:eyreceiveaﬁﬁlorizzﬁmﬁ'omﬂ:euialjudgeor(xfnoneislssigmd)theuialassignmentjndge.

.noseﬁdgsmmrmﬂymfomeﬁmelhnimmmm&wbyﬁmiﬁngﬁeﬁmeuchpmy
or each side may spend questioning potential jurors. We‘hmm'icwadthemlesnsedbqumljndges.
If the strike and replace method of jury selection is retsined, we recommend that each side have 45
mwmm&ammpmmﬁehox(ﬁemmﬂmﬂ) and an additional 10 minutes per
ﬂdeforuchrephmmrwhoddedaﬁupmdm&omthemﬂpmdmdmdforme
ncmmym&mlmgummnmpamdshmﬁmm,bmﬁmﬁmﬁmiﬂshoﬂd
apply in the vast majority of civil cases,

more time with the permission of the court. Giventhcuseofquesﬁomairesmobtainbasicbackgmmd

m::puimofjndggswhomeﬁmclimismqueﬁonhzkthaMysmablempoliu
themselves and that abuses are few. However, when there are abuses, the attorneys are sble to obtain
'nnmgsbmememﬂjudgehasﬂnadybemamgnedmﬂxem In;unsdxmonswhmmmnot



assigned to trial judges until after jury selection, there is no one to look to for eaforcement, so abuses
may be more frequent. We recommend that each court be free to devise some sort of enforcement
mechanism — an assigned judicial hearing officer who monitors several yoir dires, the trial assignment
judge, or some other designated individual ~ the only requirement being that each court must have an
enforcement agent available to deal with abuses.

@  Scope of Examination. ABA Standard 7 provides that yoir dire examination should be
ﬁmﬂdw-mrﬁmmduaminhzwhghummajnmforcm'mqmmm
peremptory challenges.” Webdimthisismobmad.‘.Shubydeﬁni&unipmmrycha}lmgeﬂn
be made for any reason or no reason (subject 1o constitutional requirements), the ABA Standard, read
lierally, would permit a prospective juror o be questioned on gy subject.

The only legitimate purpose of a yoir dire examination is to uncover poteatial prejudice or bias
on the part of the prospective juror that would interfere with the juror’s ability to decide the case fairly
andnnpamally Such prejudice or biss, when sufficiently significant, may be a proper basis for a
challenge for cause. Emf&dosmrkewﬁalﬂd,hmyleﬂapmmumawry
challenge. But the nanure and scope of the inquiry should be limited to matters relevant o whether 2

© ww We also recommend the use of “non-designated” aiternats
jurors. This is a departure from the current practice: CPLR § 4105 provides, °[Tlhe first six persons
who appear as their names are drawn and called, and are approved ss indifferent between the parties, and
not discharged or excused, must be sworn and constitute the jury to try the issne.® Under CPLR § 4106,
m&m'dsim'ﬁmjmmmyuﬁmdmd,mmbeaduumma'm'
juror who dies, becomes ill, or otherwise becomes unable to serve before the final submission of the case.

We recommend that both of these CPLR sections be repealed and that a system of “non-
designated” alternates be implemented either by statute or by OCA rule. (Ses Appendix B.) In an
ordinary civil case, a total of eight jurors should be selected. 'Iheeomma-ya_llowagremmmbaof
jurors 1 be selectad where a lengthy trial is expectad or for ny other appropriate reason. The alternates
should not be chosen at the start of the trial. At the end of the charge, if more than six jurors remaini,



a:m;:smbem@mdombymm)mmm'mm. The rémaining six
deliberate and render the verdict.
Weeudorsetheuseofmn-designmdalmmsbmekmmagsﬂlofmejmorswpay
doseamﬁmmmeevidumm_chuge.'nisémbommmmqumryomevmiqifoné
~ mmmﬂmm,wa%mmmﬁeﬂmmammmw&mym
cxumd;&ahunnEmmtdesigmdmﬂtherm’smd,mofﬁejmmefadmnﬁwym
“second class citizens® throughout the trial. _
Wehavednﬁedas&ofmddmifomrﬂastbambodyaﬂofﬁermmﬁdaﬁomdm‘beﬂ
mplmambaofmwmm. (See Appendix G.) The most important is a proviso that,
map‘ptopnmm,&cmsmyaskthewmwmpmmlnmlesortompplumtthm
mrdmgtothenaadsofapmmlarmse _
4. Protection of Juror Privacy
'Ibeprivacyofpmspectivel:ivﬂjurors nolessthanthato.flheirpeersonihemmmlmde,
should be protected by the court. V'mlanonsmoecurmtwoways mmﬂymnvequﬁnomng
by counsel, mdnseofmfomanondevdopedmmm&roﬁerpmposes '
Mduh&mﬁnmmmwmmmmsmhanaﬁdge
mmmm,smmmmm Bmev:nmﬂmmuudgepmm,useof_
amw&m%mmwhdppmwpnmyngmﬁmdy,bmm
ofthemfommpmdadwmumoﬂybyﬁemwmwﬂlmhmmmﬁelnmdq
lmofhasqumabomﬁwﬁmﬂy.wm&eykumdwnﬁ,m in front of the eatire panel.
%mﬁﬁow-npqnmommpmgemm&apmspmmﬁnﬂsmﬁmymbe
pursued outside the hearing of the rest of the panel if necessary. Obvicusly, information obtained from
MdmmﬂhwdmummwsmMﬁrWWqume
selection of jurors, Juror questionnaires should be destroyed when they are no longer needed.,

- ABA Standard 7(d) provides that civil jury selection should be held on the record unless waived
by the parties. However, the civil voir ire process is not ordinarily transcribed in New York. Sinco



there is no constitutional requirement that voir dire be held on the record, see People v. Childress, 81

N.Y. 2d 263, 268 (1993), we do not believe any change in the civil context is warranted.

IF THE JUDGE DETERMINES DURING THE YOIR DIRE PROCESS THAT ANY
INDIVIDUAL IS UNABLE OR UNWILLING TO HEAR THE PARTICULAR CASE
AT ISSUE FAIRLY AND IMPARTIALLY, THAT INDIVIDUAL SHOULD BE
REMOVED FROM THE PANEL. SUCH A DETERMINATION MAY BE MADE ON
MOTION OF COUNSEL OR ON THE JUDGE’S OWN INITIATIVE.

) New York Recammmdation

Nome.
1.  For Cause Removal
In New York, this Standard would @ny only in criminal cases, since there is Bo judge preseat
during civil voir die. Although the Criminal Procedure Law does not contain a provision expressly
mborﬁngmemmmmapmpmﬁnmﬁrmmmmhiﬁm;emﬁundm
inpmcﬁeenﬁninaijndgshzumdﬁ‘ﬁaﬂtyexmingsuch}mwbmappmpﬁae. Because we do not
.sumynudfmwﬁge,mmmmmmdmylégklﬁvemmmmmgardm
ABA Standard 8. | '
ABA STANDARD 9: PEREMPTORY CHALLENGES
@  THE NUMBER OF AND PROCEDURE FOR EXERCISING PEREMPTORY
CBALLENGES SHOULD BE UNIFORM THROUGHOUT THE STATE.
®)  PEREMPTORY CHALLENGES SHOULD BE LIMITED TO A NUMBER NO |
LARGER THAN NECESSARY TO PROVIDE REASONABLE ASSURANCE
OF OBTAINING AN UNBIASED JURY.

© IN CIVIL CASES, THE NUMBER OF PEREMPTORY CHALLENGES
SHOULD NOT EXCEED THREE FOR EACH SIDE.

(@  INCRIMINAL CASES, THE NUMBER OF PEREMPTORY CHALLENGES

SHOULD NOT EXCEED
@  TEN FOR EACH SIDE WHEN A DEATH SENTENCE MAY BE
IMPOSED UPON CONVICTION: |

@)  FIVE FOR EACH SIDE WHEN A SENTENCE OF IMPRISONMENT
FOR MORE THAN SIX MONTHS MAY BE IMPOSED UPON
CONVICTION; OR :



(i) THREE FOR EACH SIDE WHEN A SENTENCE OF
INCARCERATION OF SIX MONTHS OR FEWER, ORWHENONLY
A PENALTY NOT INVOLVING INCARCERATION MAY BE
IMPOSED. ONE ADDITIONAL PEREMPTORY CHALLENGE
SHOULD BE ALLOWED FOR EACH DEFENDANT IN A MULTI-
DEFENDANT CRIMINAL PROCEEDING. _

© WHERE JURIES OF FEWER THAN TWELVE PERSONS ARE USED IN
CIV]LORPETTYOFFENSECASES.THENUMBEROFPEREMPTORY
CHALLENGES SHOULD NOT EXCEED TWO FOR EACH SIDE.

® ONE PEREMPTORY CHALLENGE SHOULD BE ALLOWED TO EACH
SIDE IN A CIVIL OR CRIMINAL PROCEEDING FOR EVERY TWO
ALTERNATE JURORS TO BE SEATED.

@® TRETRIALIUDGESHOULDHAVETHEAU’IHORITYTOALLOW
ADDITIONAL PEREMPTORY CHALLENGES WHEN JUSTIFIED.

®) FOLLOWING COMPLETION OF THE YOIR DIRE EXAMINATION,
COUNSEL SHOULD EXERCISE THEIR PEREMPTORY CHALLENGES BY
ALTERNATELY STRIKING NAMES FROM THE LIST OF PANEL
MEMBERS UNTIL EACH SIDE HAS EXHAUSTED OR WAIVED THE

New York Recommendations
Reduce the mumber of peremptory challenges allowable in New York as follows:
(@)  in crimingl cgses:

©  Class A felonies - from 20 to IS per side.

®  Class B aad C felonies - from 1S to 10 per side.
®  Qass Dand E felonies - from 10 to 7 per side.
e MZperalthmIpch_ |

® hdwmm,anmawdgﬂuewuform
additional defendant, _

®) in cvi cgses: |
®  from 3 per party to 3 per side;
e .ﬁmlpcrahcmmlperl’dttm.

Jdgamwmmmywmednmufchkﬂugﬁhcppmpﬁm
eases.



m-w»wmm:mmsm-mm
aspect of the voir dire process that is ripe for reform in New York. A umber of prominent judges have
even argued that because peremptory challenges have frequently been used as a vehicle for racial
d:scnnnnmon, they should be banned entirely. See, e.g., Batson v. Kentuckv, 476 U.S. 79, 102-08-
. (1986) (Marshall, J., concurring); People v. Balling, 79 N.Y.2d 317, 326-31 (1992) (Bellacosa,
Wachtier, and Titone, JI., concurring). |
| We do mt go that far. Notwithstanding the Supreme Court’s recognition in Batson thar
pumpmﬁﬁhﬂebemmﬁmududemmmmldymmofﬁe&mwdom |
think tha they have outlived their usefulness, We reaffirm that peremptory challenges still play an
important role, in both criminal and civil cases, in ensuring the fairness and impartiality of juries. Ses,
e.2.. Swain v. Alsbama, 380 U.S. 202, 219 (1965). By observing often elusive aspects of prospective °
jurors’ demeanor, experienced trial lawyers can and do ideatify individuals who may ot be able or
willing to render a fair and impartial verdict based solely on the evidence and the judge’s charge, but who
nonetheless are not subject to a challenge for cause. Batson and the cases that have explicated and
expanded its teaching provide an appropriate means of preserving peremptories® salutary purpose while
Nwm, New York's system of peremptory challenges must be changed. New York
provides for far more peremptories than the ABA Standards, the Federal courts, and virtually every other
State. This not only exacerbates Batson problems, but increases voir dire time and, most important, uses
up an inordinate mumber of jurors and thereby increases the burden on New York's already overburdened
jury pool. homview.reducinzthemmbuofpumpm&wmldhdp golve these problems while
preserving the right of every New York litigant to 2 fair and impartial jury.

1. Criminal Casss

The Criminal Procedure Law provides for among the highest sumber of peremptory challenges
' in the Nation. See Appendix H. For Class A felonies (which involve a maximum semtence of life
imprisonment), twenty peremptories must be allowad to both the defense and prosecution. For Class B



(mmmweﬁfy-ﬁnym)mdaascmmmﬁﬁmm)mmm,ﬂd:side
is permitted fifteen peremptories. For Class D (maximum sentence seven years) and Class E (maximum
.sm:efomym)fdomes,mpmmptonespersndcmpmm«i See CPL § 270.25(2). Three
peremptory challenges per side are permitted in misdemeanor trials. See CPL § 360.3002).

ThaembmmdhmmpmmABASmdrdQ,wﬁchmamimumofm
peremptories per side in capital cases. NewYorkdoesnothzveﬁ:edu:hpemlty.wth;tmberis
inapplicable here. Rather, all of New York’s felonies fall within Standard 9(d)(ii), which allows only -
- five per side. The CPL provides for double to quadruple this number.

Nqu&dmpmﬁdsﬁrmnp&mpmﬁshaﬁﬁmlmﬁndoﬁeFdaﬂm.
Fd&ﬂkﬂ?of&imhﬂhmedure%)pmvﬁslﬁﬁhm—apialfdmym(ﬁmﬁhgammﬁd
smofmﬁmmym'shpﬁwmm)ﬁeddmemmmﬁsm&eﬁwmm

Fmﬂly.NewYort'spermU'lwdsmm;thehighmofmﬁeSm. (Sez Appeadix
€.) New Yotk provides tweaty for Class A felonies and fifteen for Class B and Class C felonies, which
comprise the vast majority of the commonly tried crimes. Only seven other siates provide for fifteen or
WMhmwﬁwmﬂmm'mmmg_mm
is only three to eight. Even in death cases, where the most stringent procedural protections 2pply, the
sverage mumber of peremptories given the defendant throughout the country is about thirteen.

hﬁewof&hﬁmﬂnﬁnaspm.mmmmmsmzsa)ummammﬁu
the following reduetions: |

- Class A felonies - = from 20 to 15 peremptories
- Class B and C felonies ~ from 15 to 10 peremptories
Class D and E felonies — from 10 to 7 peremptories?’

®  California, Cincinnati, Minnesota, New Hampehire, New Jersey, North Dakota snd Michigen.

e Wemmdm&mpm&mofmmpmmdmmm
(three per side). See CPL § 360.30.



"

Weunwmmmmmmwmmmﬂun«?ﬁm.w

- Jess fair or impartial. Many other jurisdiction have been operating with fewer peremprories for 2 long

ﬁne.‘ﬂmmmofmwﬁmmmjmisMbmﬁzﬁﬁMy!m fair or impartial than
New York juries. Moreovez, our recommendations gre still markedly above the pumber of peremptories

provided for in ABA Standard 9(d).
On the other hand, even the minimal reductions we propose would reduce oppormumities for

Barsop violatios and cut down on the number of prospective jurors who will be needed to obtain a jury

in a criminal case. We@m&mmmm“hmmmﬁﬁ,mm

appuyu-a.moumﬁwmmanmkaymﬂ According to OCA, sbout 1.8
mmmwmmudMﬁhndMlznmhﬁNwYoﬁ&y. Thus, under
our proposed reductions, approximately five percent fewer jurors would be needed. Citizens would bave
0 be called for jury service less frequently, and fewer jurors would have the unsatisfying experience of

' mmmmmmuam.

MudmiammoﬁmndaMdMWMamameYut

mu-summmmmsmﬁuanﬁmnm's&m

Justice Section, have written The Jury Project © object t any reduction in peremptories in criminal
cases. A majority, though ot ll, of the task force finds thess submissions unpersuasive, These groups
mmmdmuammnmumhmxﬁhﬁ.
impartial jury. Wew-wﬂdhwnwmmdnﬂm But this point
does Dot justify maintaining New York's large sumber of peremptories, when virtually every other State
and the federal system allow far fewsr with 20 proof that trisls conducted in those jurisdictions are less

fair o either side.®

Z . These callstionsare  «d on 4500 criminal trisls per yoar statewide, snd 3200 in New York Gty
(OCA figures). 1f10 ¢t 1mmm3ﬁdum(mmmy
thmu&muhwwmandawhuﬂm&w
yﬁy-ﬁpmwﬁnﬂy”.@h”ﬂdﬁ.@hh?«t&p

b4 mmmmmumv«tnwmmhhmﬁf
paremptories in criminal cases.® Latter deted Nov. 17, 1993, st 2. According to the Legal Aid

Socisty, “[t]bare are ﬁmmﬂmmbhm&l&n!’ﬁ&. 21
(continued...)
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Wedmmkemefonuwhg@mmdaﬁomwiﬁmpwmmﬁshminﬂm:
© Altemate Jurors. The CPL currently allows each side two additional peremptories for each
alternate juror. See CPL § 270.25Q). We regard this as excessive. Our recommendations are closer
to one peremptory per juror. We:huefourmmendthuﬂchsidebepumimdmmpammry-
for each alternate juror. Mk:ﬂldmﬂeﬁe&'smggmﬁonofmpmqfcrlmm
alternates. See Standard 9(9.
© Multi-Defendant Cases. ABA Standard 9(d) provides that one additional peremptory challenge
should be allowed for each defendant in a multi-defendant criminal proceading, This is inconsisteat with
theCPL,whichmmﬁﬁpkdmndmnisinglepmyformrypmpom. See CPL
§210.25Q). We prefer the ABA's approach, which “recognizes that, in most instances, the apparent
mﬂmdmmmm.wmmmﬁemuam;mmmmmerm
of pantiality against a single defendant.” ABA Standards at 93, We recommend that the CPL be
wwmmmmmmmmmmwwmamﬁdm
; _ ase Per jes. ABA Standard 9(g) states that trial judges should
hznﬁemﬁmiywdbwlddiﬁonﬂpumpmrychﬂlgswhmjusﬁﬁed. Such an increase may be
appropriate in cases involving extensive pretrial publicity, a very large mumber of defeadamts, or other
extraordinary circumstances. Gmmﬂy,theCPLdo;nogexprsﬂygivejndge;dkweﬁm»m
additional peremptories, but in our experience judges bave been able to achieve the same result i
_ WMﬁebyMgmm'mmbyqplﬁngammemga

&umvidefeww.mdnhlmmulyhm.' Id. a2 n.1. This is incorrect, s mey
be verified from the attached chart. See Appendix H., The suthor of the Legal Aid Society’s letter
mmmmammmmmmmamth
which criminal juries contain y:ixjm(soppaudmtwdveinNewak).Luvingaﬁde

¥ F«mn.mmmmwmmmﬁwmmm.
Qnmomdaﬁmdiﬁm:ﬁghﬂyﬁnmABASmdndﬂd),wﬁchpmﬂduformddiﬁmﬂ



-

for cause. Although a statutory amendment would probably be the most theoretically appealing way to.

address this issue, we do not believe it is necessary.

2.  Civil Cases _

We believe the number of peremptory challenges afforded in civil cases should be reduced as
well, mrrmomm&eme#hmmmmmmmummﬁm,mmdu&m
problems, and to consume fewer jurors.

- CPLR § 4109 currently gives each "party” three peremptories; plus one additional for each
alternate juror. The ABA Standard, as applied in New York (which has six-person civi juries), would
allow only two peremptory challenges for each “side,” plus one additional challenge for every two
alternate jurors. See ABA Standards 9(e) & (f).

We conclude that a middle ground is appropriate. WemonnnmdaCPLqundmentproviding
for three peremptory challenges for each side, plus one additional challenge for every two alternates.
The parties should not be able 1o increase the number of perempories simply by conseat. Rather, the

mwdpmhmwﬁshdvﬁmwvhgawmgemwwpmﬁs;minoma

m:dhuym.mapplymmewmﬁnﬁdiﬁmmchdlm before voir dire

wwmmsemem&symmfommmpmmgmmmmummm)
The advantages of the struck system are discussed above as panofouranalys:s ofthemm process.
Ses discussion of ABA Standzrd'iatpp 45-64 above.
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COURTS SHOULD EMPLOY THE SERVICES OF PROSPECTIVE JURORS
SOASTOACHIEVEOPIMUMUSBWH'HAWIMUMOF
INCONVENIENCE TO JURORS. : ’

COURTS SHOULD COORDINATE JURY MANAGEMENT AND
CALENDAR MANAGEMENT TO MAKE EFFECTIVE USE OF JURORS.

New York Recommendations

Encourage Mmmrmmﬁhbﬁopﬁugmsm as the following:

(@)

@®)

(©

@

mqmmg @ mandatory setllement conference just prior to sending a ease ot for jury

mlm&ﬁhﬁe of $1,000, w&sp&mwybym.ﬁde;ﬁ&fn_swbe
chmmmpmuwpmwacmrmm Apply these
Jees toward the costs of increased juror compensation. - -

emending CPLR §§ 3219, 3220 and 3221 bmnﬂéﬁrc':ﬁgkmm-eform-
Rofe-of-issue offers to compromise, whab :

@ would have former adjudication effects wyammmgm-
@) wuldpmﬁdejorﬂunmmyhfaMdmafmndfod‘dmnby

the plaintiff of pre-judgment interest from the date of the offer to compromise
ifthe oﬁ&rmmwmmw,ﬂﬂdto obtain g more favorable

f‘ormdx avll pars, there cannot be at any one time more than ore jery o trial, one
Jury picked and waiting , and one jury being picked.



® Gl juries must be disbanded {f the trial has not begun after five days from the date
the jurors are sworn.

3. Expand the use of telephone uE-uu systems so that jurors who will not be neddformm
domhnmrepoﬂonnmadarday ‘

4. Amend CPL § 240 to provide for earlier disclosure by the District Attormey of Rosgrio-
materials. -

- AdapfﬂupmMmjmurmw&mmﬁrcnwﬁm@wﬁjumnm
buzmmforaﬂumﬂg

Juror utilization invoives how many jurors are summoned for a particular day, how many cases
are sent out for yoir dire, how many prospective jurors are assigned to each array, and bow long it takes
for the trial to begin once a jury is picked. Our failure to use jurors efficiently is the principal reason
why, for most citizens, jury duty is synonymous not with a meaningful opportunity to perform an
important public service, but rather with aggravation and endless waiing.

As jurors told us over and over again in correspondence, at the public hearings, on our toll-free
mm-lmmmmmmm,ﬁammwmmmmkm
their time is wasted at almost every opportunity. This single problem — not crumbling facilities, not
wwmwmmzﬁmmmmm-mmﬁem.ﬂ'

We share their outrage. Nonetheless, we also recogrize that juror management is a complex art
mmm;mMmmMWem.Msmmwm.
cases will settle, and how long trials will take. But in making these judgments, the courts have for too
long placed insufficient value on the time and convenience of the citizens who are interrupting their busy
lives, often at significant cost and sacrifice, to perform an essential public duty. Instead, it is the time
and convenience of judges, lawyers and insurance companies that are considered paramount.

This must change. The courts can oo longer view the jaror pool as a drinking fountain, ready
at all times to supply attorneys and judges with a fresh flow on a moment’s motice. When water sits
around for too long, it becomes stagnant. The same is true for jurors. Bored, frustrated, and angry
jurors have shorter attention spans. Once assigned to 3 panel, they are more likely to try to come up with -

¥ See Appendix L



excases to avoid being picked. If they are picked, they may be less dedicated or able to patiently
eonsidertheevidmeemdmderafairwdic:. And the next time they are summoned, they are more
likely 1 try to avoid jury service altogether. In short, we believe the only way to improve the public’s
memmmejmmkm@mwmmmmmdom |

To this end, wembnuaﬂofthegenuﬂpmcnplsmmadmmﬂsmrdls But that
is the easy part. As with everything else, the devil is in the details.

Mﬂwnghmyaspecmofeﬁec&njmmﬂinﬁondgpmdmthespeciﬁzmapuﬂmm
mthomwndwmmmiﬁmwebdimmmmmmdaﬁommmibleﬁnmhnpmejmor
mmmmmmmmm;mmmwmm We have
Henifid 3 mumber of pecific ares for reform. Two have already been discussed: sreamlining the v
dn‘:pl'oeessmdredncmgd:emmbuofpamptm-ychﬂl-ges Someothermthatmnbemed
ﬁtmpmmgjmuﬂmmNmYmkmmmmmgmwmbcfoumsdm
abolishing jury “stacking * musmgmofﬁd@honenﬂ-mm and earlier production of Rosario
matmalsbyﬁepmecnﬂonmmmalclss Weaisoproposeammbuofmformmomse
.mmﬁﬂmwpmﬂﬂdbym

Civil Veir % Settled Between
XYear Irisl Starts Dires Yoir Dire and Trial
1988 5,920 9,268 36.1%
1989 6,074 11,59 47.6%
1990 5,965 11,435 47.8%
1991 5,954 12,411 52.0%
1992 5,820 9,411 382%

Uﬁngjmysdwﬁmsaswlmmlmﬁemﬂemahmofjumwme
identified, nladsmmomofjmwhomidjﬁiwzmbmwhobmm
nmvaﬂableforsaviceforsevuﬂymbmmeﬂacyhm‘med' wiﬂ:omeverhwingawimss. In



areas where there are currently juror shortages, this is an intolerable result. The practice diverts too
myjumrstocivilusswhomidbeuse&ﬂdﬂmdaﬂhaiminﬂm. And it infuriates the
jurors themselves, who do Dot appreciate being selected for service, being seat home becsuse no judge
' is available, and then finding out days or weeks later that the case has settled (in some counties, at the
rate of 80-90%). | |
. Nor can these statistics be accounted for by legitimate litigation strategy. There are many reasons
why 8 case settles mid-tisl: particular witnesses *pliy” better or worse than expectad; the jodge makes
_ aﬁpiﬁmwﬁmﬁryrdhg;moﬁumom&nmhﬂychmgeam'smmﬁt
victory, and lead to a settlement. But t>=re are few valid reasons why s0 many cases should settie after
jury selection but before the first witness takes the stand. Clearly, some cases settle at that point because
2 party believes that the jury selected is particularly *good® or “bad® from its perspective. But that
‘prﬁmlarrmonmtheSmandﬁesysmdudy. | '
Based on our own experience, as well as information provided to us during our work on The Jury
Project, we conclude that these belated settlements statistics result from a deeply ingrained practice on
mmﬁmmmmmm'mmmymmmupmmm
of trial. This practice is abetted by judges who send cases “out to pick® without regard to whether
anyone is available to try them, becsuse they believe that tht i the surest route t0 settlement. We bave
bmﬁdﬁammumamﬂyhmapdwymmmwmﬂmoﬁm
untl a jury has been selected in order to obtain maximum leverage over their often financially weaker
who are paid by the day have a financial incentive to gpend time picking a jury before attempting to settle
the case. |
The only way to solve this problem is to build incentives into the system that will encourage
pudsmsmlecivﬂmbeﬁoreymhgnmyofjmmameﬂ:gwmmgomum. We
have given serious consideration to four specific ideas: mandstory pre-voir dire settiement conferences,
ajnry-usefve.ﬁposiﬁonbfprejudgmmthmesthmﬁm,mdmaﬂamingﬁe@ﬂ’s'oﬁcm
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compromise” procedures. . There gre cogent objectiors to each of them. However, these or similar

ﬁewnfmumuﬂ&dywbe&ummhsmthddnnG&ﬁrmofmmmm
My,mde&mmwm-mmmeEsamﬂmmnfam
medmelypmcedmgthemdm: 'Ihemeshmldbemmfemnmdonbaylmd if no settlement was
reached,semouttopwkonbayz mmmmmmﬁummm
wmmdgefmﬂmmmmmbefommoﬁ«pdgquorwmmustilledm

Weeadomemymdanoﬂweﬁomwmewﬂmuﬂmmﬁem,mdudmgthcm
of “blockbuster® or settlement parts, the adoption of “setlement weeks® or other mediation
techniques |

Yoir Dire Fee. m;mc)Mymammmﬁym(mum'
theSmendCityofNewYork)dmﬁlesadmmdfwajuryriaLﬂ’ Other states charge litigants 2
Fore significan voit dice or jury fee, to cover the cost of empaneling ajury. A similar fee fn New Yock
might work as follows:

z 'Assstyd:mmﬁuummmmew?afcs:yavncﬂmmmmdmam See
N.Y. City Giv. Ct. Act §§ 1806, 1911(b); N.Y. Uniform Dist. Ct. Act § 1806-A.



Before an initial panel of prospective jurors may be released for-yoir dire in a civil
action, a fee of $1000 shall be paid to the clerk of the court. One-half of the fee shall be paid
by the plaintiff or plaintiffs together; and one-half shall be paid by the defendant or defendants
together. Thefeeshallbemvedasmanypmmadpmmmpmewdnapoorpm
pursuset to CPLR § 1101.

heﬂﬂOOﬁgmeistheonedsymofmmyonSjmu(ﬁemb«wrmdhrmha :
cwilnscwhc:eﬁ:ejm-yxsaeleuadusmgﬂ:estru&;nmrmuhod)namofﬂbp«day(thedaﬂy
mfuwmmmdm?mlﬂofth:srepoﬂ) Inotherwords.thepropmedfeecovusthemof
ome day of yoir dire.® If such .a fee were enacted, we would recommend making it applicable to all
litigants (State and City as well as private parties) and amending CPLR § 8201 to make the yoir dire fee
pmd&e_mrwovmblebyapmﬁwhmﬁmajndgmmism.

A yoir dire fee is a jury-use fee. nhsm_gmmmmgmmmaﬁmmgm
hmewmmpi@gam,Mm@eMmmmmmMMpﬁdw
Jjurors to $40. The proposed fee is carefully structured to achieve both of these objectives. First, it is
- substantial. This is essential to both of the fee’s purposes: a nominal fee would not provide a meaningful
seulément incentive® and would do nothing to offset the cost of increasing jurors® per diem. Second,
the foe is levied just before jury selection begins, t eacourage setiement before an array of prospective
juroes is pressed into service. And third, the fee is split by the parties. This is necsssary to give both
sides an incentive to settle. Bymmmjuydmmdfumliswymmmmg&e
ﬁﬁﬁﬂdmnd(maﬂymphhﬁﬂ),ndﬁemm&ymdmdajury.faﬁu.

nemdmmmkﬁnymingﬁNmYoﬂ'swm&mﬁoﬁmdm
right o trial by jury, particularly since the fee would be waived for parties proceeding in formma paupers.
Although the New York courts have not had the occasion to consider the constitutionality of such a fee,

-4 If the juror compensation increase is not adopted, we would set the yoir dire fee at $500 — $375 for the
cost of 25 jurors at $15/day, plus $125 for juror transportation costs and administrative costs, including
the expense of processing fee and transportation requests.

z We are well aware that $1,000 split among the parties may not be substantial enough to encourage
well-heeled parties or insured defendants to settle. But $500 per case on 2 book of several hundred or
a thousand trial-ready cases each yesrs adds up. Our hope is that the aggregate cost to insurers, '
municipalities and others who are frequently in Litigation will bave a deterrent effect.



the -wmammgmémam...hmhadmmmmﬁmmdvﬁmmm
bemadesnbjecttotheissssmmtofareasonablefae.' Butlerv. Ennmmmﬂ_cgm,eua.zd 987
(Me. 1992).% The rationale of these dec:s:ons:sscmgh:fomwd '
Ashmof[themstsinmuiwhenammzlrsdﬂnmdad]mstbepmdbythehugm |
or all must be paid with government tax revenues. h:sonlyfmrthnthelmgmbear
amsonableporﬁonofﬂ:ee:pmmcurredduemd:eexmeofthmnghsmss
determined to0 be indigent. Oneshmﬂdnmbewmledmummmomny
prmamdnghnutheexpmeofmhusfﬁnmmnyablewbmhn[orhe:]shmof
the costs. ‘
County of Portage v mm;,.‘ilzNW.Zdﬁl 734 (Wisc. 1981),Mm£nzv Hm,61980.2d
1364, 1366 (Ala. lm)rmsumofangmtomwmlsmammofﬁm 'right to
lmgmmthoutexpense,thcrcfore,requnmgthepaymemofaerNejuryfeeisnmanhﬁingm
on the right to a trial by jury.®). .
Norshmﬂﬂourpmposedm-usefeebedmaduoessm. Slm:sonlyasmupomonofthe
mﬂmofpaymgmmyofpmspemvemmm&mghmmmmmaﬁuam-pm
m(phsalmnes)wmmdmwmgﬂeag&m mhummqmlmgmmbwthems:of
the jurors® fmmdexpmfordlorpmofﬁemﬂ See, e.2., Cal. Civ. Proc: Code § 631()(5)(1)
(Supp. l%)(rqunmgﬁemdmmdmg:hemmﬂpaymadmﬁemofmm ' fees for
mday),La.Sm.Am.ilamm)a)(ﬂatm-dmmdfuofm plus $300 a day for each day of
the trial); N.M. Sup. Ct. Rules § 1-038(c) (Michie 1992) (3100 Jury-demand fee plus $100 for each
mbseqnmtdaythejnryisinsmion;doublcfmforlz-pmonjmis),Nev Rev. Stat. Ann. § 6.150(6)
(Michie 1986 & Supp. l%)(rqmmdmnmymofmhunlmsdaﬂywmpm),m
Maine Admin. OrduSJC-SZI (Qat $300 jury-demand fee),

4 See, ¢.2., Fox v. Hugt, 619 So, ﬁlSﬂ(M;l%),hmvﬁmfm,GﬂAﬁﬁ%{Cm.App
1992), sert. denied, 615 A.2d 1044 (Conn. 1992), cert. depied, 113 8. Cr. 1416 (1993); County of
Portage v. Steinpreis, 312 N.W.24 731 (Wisc. 1981); Rovalpark-Moore v. Hubberd, 508 P.2d 1064
(Okla. 1m).mﬂm2mlsv Collins, HICILRPE 782 (1976), gert. depied, 429 U.S. 1077
(1977); Massie v. Cal. Roer. 24 654 (Ct. App. 4th Dist. 1992);
Strvkowsl v. Wilkje, 261NW.2¢434(Wm lWS).BmIlv Ouing, 197 N.E.2d 721 (@l. Agp.
Q-l%"):mmmv-m. 145 So. 2d 751 (Fls. App. C. 1962). But pee
H : . Fiul ome - .

DTt Sty Who Reguests Ju

lmz. 68 ALE «h 343, 342.50 (1939)



The most unusual aspect of our proposed jury-use fee is the requirement that it be shared by all
m-ﬁo:jmmmwioqummqmam. A party who does not want a jury may
: undmmdablymenthavingltopayapoﬁonofthejmymefee. Nevertheless, joint payment of the fes
by all parties is esseatial to promote settiement before jury selection begins — a valid legislative purpose..
See Steinpreis, 312 N.W.2d at 738 (noting that a jury fee “discourages jury demands in actions where
3 last mimute settlement is anticipated®). Our inguires suggest that both sides are responsible for delaying
uvilserﬂemems

Anyprlywhopnuﬂsumﬂshmﬁdhepummdmmﬁemmfeeuaunblem
nkmmmmmm_ammdnm;mammmumaaymmmbecam '
mniﬂwmﬂdhmbemnmymnforﬁeﬁablem'smgﬁlmﬂ'

©  Preindement Joterest. CPLR § 5001 curreatly provides for prejudgment interest only in
contract actions and in certain actions involving property rights. Awmngmmmnwiday
perceived as another effective means of encouraging early settlements, since the longer a settlement is
delayed the greater the potential exposure o the defendant. Indeed, we are advised that most of the
MMMWmmﬁmmmﬁﬂmhmmmMM _
:snmcmmﬂymded.

‘ OCAhnmwmndedﬂmmbfpmjudgmmhmrmbewuﬂedinpmnﬂhjuym.
See The State of the Judicisry 1009 at 22. The defense bar stremuously opposes any change in current
law. As a compromise, prejudgment interest could be awarded in those cases not carrently coversd by
CPIRﬁSOOI,bmoﬂyinthewmﬁnawﬂuﬁmkmtmaﬁwmmofmm
requiudbyUnifo'mCommezm.zs. In that case, interest would run from the date of the
conference, Because this conference can precede jury selection by a fairly substantial period of time in -
mmymnnﬁs,&ﬂme&mofﬁkmmmkemudofpmjudgmmimwmhﬂtmwﬂd
be substantial, wﬂeplamﬁsmm&dymmmmemﬂmsﬁﬂmoﬁmm

ordutogumt:mst.

o mmmemwmdmﬁﬁmdmaﬂmmd&mfu
h&wumﬁﬂnmnyuy&nymﬁt—fmmh,mumﬁuﬁzmmhmh
factored into the settlement.



@  Offers to Compromise. The CPLR contains three separate mechanisms that have the
po_tznﬁﬁm mwungeplainﬁﬂ%msaﬂcbeforethawmmmmofmm. CPLR § 3219 permits
'adefmdaminabruchofmmamsemdepmhwﬁhﬁedakofﬂ:emmmtbﬂhedm
mﬁdmwsaﬁsfyﬁedahnagﬁnshﬁﬁ,mdmmm&eplﬁnﬁﬁ:mmdemfpaymmm
satisfy the claim. If the plaintiff accepts the tender, he withdraws the money and the clerk enters
Jndgmmtdlsmmsmgthepludmg Ifthemderismtmeptedmdd:ephin&ﬁ'&ﬂsmobuinamre'
ﬁmblejudgmmheﬂywminwestorm&omthe&moﬁheoﬁu but must pay costs
fordefmdmgagms:ﬂ:ec!m(bmnotmcludmgmm fees). Under CPLR § 3220, a contract
defmdmmysmmﬁeplamﬁamoﬁumlﬁowmdmwbenkmagmhmma
specified sum. Hﬁeoﬁummtmtdmdﬁephmﬁﬁﬂsmobnmamﬁmnblemdm
phhﬁﬁmmmmsmﬂyhamwmmmmﬁeMeofm.
F‘ma]iy.llﬁerCPLR{SZZl anycivildcfeadm(emeptinmmimonia!actions)my at any time not
Mammdmbeﬁmtnsmc@onm&mmamoﬁcdhwmgnﬁmemw
- be taken for a specified sum. If the offer is accepted, the case is gver, If not, and the claimant then fails
Itoobnmuudgmm:momfavorablethmﬂ:eoﬁu thedmmmmﬁeadmepmysmfmm
ﬂlemoftheoﬁer huchme,moﬁammtmdehownmmem See also Fed. R.
Civ. P. 68.

‘l‘hﬁesecuonsareseldomused,mdunde:smdablyso F‘m,anoffeno compromise” should
be;usttha:-ueﬂlmmmtmadmdjm Undu'CPI.R§§3219 3220 and 3221, the offeror must
allow an adverse judement to be taken. Amrdmgly,ﬁemmthmjndime&’euiﬂheo&‘u
is acceptad. See New York Central Maut, Fire Ins, Co, v. Kilmurray, 181 A.D.2d 40, 585 N.Y.S.2d 599
(3d Dep’t (1992); Card v. Budini, 29 A.D.2d 35, 285 N.Y.S.2d 734, 736 (3d Dep’t 1967). This inhibits
ﬂ:cmkingofoﬁmbyddmdammpedﬂlyifﬁmmoﬂupuﬁshmemmshnﬂrdﬁm
involved in the case or in related matters, Seaond,ﬂ:emlepumhsadefendmwm&only‘m‘
muingaﬁumo&erisdedhedtftﬁephhﬁﬁdosnm&ebmuuﬂ. But the costs permitted
under the CPLR are minimal_ See CPLR §5 8201 (setting costs-at @ maximum of $300) and 8301
(specifying taxable disbursements). In particular, they do ot inciude what are usually the most



substantial cost of litigation ~ aorneys® foes = or expert wimess foes, the full cost of deposition
transcripts, etc. mswmm&mu,wmm:ﬁgimlmam). Thus,
there s It incentive for a defendant to resortto these procadures, or for the plaintiff to take the offer
seriously, except in the smallest cases. | |
Tom&e'oﬁwm'pmmmemmmmm
to plaintiffs, we recommend the following changes:
1. CPLR §§ 3219, 3220 and 3221 should be collapsed into one section devised for all cases.
2. An offer under the revised procedure should not have res judicats or collateral estoppe! effect,
except insofar as dismissal of the case resolves all issues betwesn the senling parties only.
3. Mmmmlyodymoﬁmmﬁeaﬁﬂamofmisﬁd,wm
_ serious settlement proposals based on full discovery, and to discourage defendants from making
insubstantial offers at an early stage in an effort to save on costs. |
: 4. °Costs® or “expenses” as computed pursuant to this rule should include all expert fees and
deposition costs, without any limitation an the amount thereof (although ot inciuding aiomeys® fess).
In addition, i an offer % compromise s 0ot accepted, and the plaintift does 5ot obeain st trial a judgment
Mkmmeﬁm&m,mmmmmmmmm
beginning on the date the offer is made. Obviously, the effectiveness of this proposal in tort cases will
d@dmmﬁmﬁmmmmpmiﬁmm
We barbor po illusions that these o similar measures will end the unfortunate practice of sextling
cases after jury selection. We therefore offer one more recommendation. Courts should keep track, not
just of bow many cases sele after jury selection, but also of who the parties in those cases are and who
their attorneys and insurance carriers are. If it appears that identifisble parties, attorneys or carriers are
abusing the process of jury selection for their own ends, OCA should take whatever action it deems
sppropriste t discourage that practice, including ealisting the aid of others: For example, if particalar
imsurance carrics Babitually setles cases only afer  jury s empansled, it would be pecfectly sppropriate
for OCA o ask the State Insurance Commissioner to open a probe into the practice. Shining a light on
‘those who are costing the State thousands of jurors and millions of dollars in jury fees might help reorient
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<all ofusinourtbinkingabmnhowmseséremanagedandhowwecomribmetodnewa'steinﬁ:cmm '

system.

2. Jury Stacking
Another serious juror utilization abuse occurs when dozens of civil cases are sent out for jury

selection time with the knowledge that no judge will be available o try many of them for weeks or even.
months. This happens only in civil cases because in criminal cases jury selection cannot bgin until 2
judge is available to conduct it.

The practice of jpry “stacking” is a disaster for both jurors and litigants. The jurors who have
alreadybeenmidtﬁmtheywﬂlbesmingonﬁledaretheyappwformkdjm(andwhohavemanged
their lives accordingly) are told that they will have to return at a later time for the tril. But they do pot
know exactly when they will be asked to retwrn® This makes planning jurors® lives extremely
difficult ~ so difficult that many jurors are unavailable when the trial actually begins. To avoid having

_ mmﬁkha&amm many lawyers in counties where jury stacking is prevalent now select

four or evea six alternates — thereby wasting still more jurors and rendering them unavailable for severa]
" We have seen truly egregious examples of this practice. For example, in Suffolk couty Jast
November, there were S5 civil juries picked and waiting, wnh_pust eight judges available to try cases.
Theiraseswmnotreachedfortwomrhreemd:s. ltwasa-wonderthatmyofthejummwere
availablewhen_thei:casasmmlledforuial—mdammmmthegoodciﬁzenshipof-thosewho
actually served. Obviously, jury selection was being used to force settlement. Many of those cases did
smle-bmataoosttoﬂletupaye:sofﬂ:ousandsofdollarsinjumrfees,acosttothemurtsyxtemof
hundredsofcizizenswhonei'ergottoa;::asjurors,bmwhoeouldmtbecalledfurjmysewiceforfour
years,aadacosttothejumgsindisgmnﬂentathavinganexperiencethmmnotpu:poseﬁu. |

Not all counties engage in jury stacking. In those upstate counties, where caseloads and judicial

resources combine to make true judicial supervision possible, the practice is generally to have one Jjury

& ‘I'hemueepﬁmisthe'pre-auim‘juw. In some counties downstate, juries are s=lected in mid-
December and asked lomnnn!heﬁmdlyaﬂ:rNewYm'D:yﬁomlhaniﬂ.



trying a case and another being selected. In the special commercial parts and certain other trial parts in
New York City, the practice is for the judge o have one jury on trial, amother jury picked and a third
jury in yoir dire (known as the 1-1-1 system), Bromx County's eatire civil caseload is administered under
the 1-1-1 system. Jury stacking is discouraged in Queens County as well.

Jury stacking is wasteful; it st end. We thersfore recommend that OCA implement 2 statewide
1-1-1 administrative rule: for each civil trial part, there can at any one time be po more thap one jury
on trial, one jury picked and waiting, and one jury being picked. Currently, shout half of the cases in
which juries are selected settle before trial. The 1-1-1 rule attempts to strike a balance between reducing
mmdms'mmqammﬁmmmwmmmgsmwua
reasonably contimuous flow of trials. If a judge on occasion completes a trial and 0o jury is ready and
_wm,mﬂﬂlmmﬁnmﬁmm’sﬁm-m@m,mm,
' of even overseeing the attorneys picking the next jury. And if on oceasion two juries are picked and
waiting foc a particalar Judgs, the system will peobably be able o abeocb the additional casé.

Compliance with the 1-1-1 rule will require mmech greater communication and cooperation berween
is haphazard at best. Assigament judges and jury room dispatchers should be in contact with each trial
part one or more times every day regarding the progress of the ongoing trial and when a verdict or
settlement is expected. Aﬁipmmjndguudjmy‘mmwwﬂmsﬁcﬂymran
ongoing civil woir dires, both to ensure compliance with the time limits and other rules we propose, and
wke@dwenbsmsuﬂmndmmmyjmishmbﬁpmwmmMembemm '
because no judge is available. '

We also recommend an OCA-imposed time limit on how long 2 civil jury may be held after being
mmmﬁlﬂ:ctﬁaibegim. mm,mmm'MMuamMmm
However, the system can tolerate a five day wait for a trial part — but no more than five davs. If more
than five days elapses before the trial begins, the jury should be disbanded. O course, if this happened
frequently, it would represent a huge waste of potential jurors. But we believe the time limit would



tx]

'pmﬁa.mmgmmwnﬁnmummigmmmmmmmmummem
of cases sent to voir dire. }t would also operate as an incentive to get cases setled.

| Somswmmdmmeaypmmmam1-1-1symwmslowdowmemmon'ofmor
msewmsmﬁnbehmdmﬁmmmphmeew:ﬂ:OCAsSﬂndudsdem!s They will be correct
'oﬂyfmemmnadommwmmmmmmmma

inm(theomimﬂy)bemsefewermeswﬂl'bemomw'beghauiﬂ' G.e., pick a jury).
Howevu-.ﬂ:ereali:yisﬂmajudgemoﬂytryohensea:aﬁme,mmerhowmnymasmsem
out for jury selection. Sotheonlythmgthatwﬂlha:kup:sﬂ:emmbaofmmwhmhﬂummd
| counsel are unwilling 1o hold serious settlement discussions. It is simply intolerable to tzx the State with
memmmmofmcmgmsmﬁdlmsmlm _

Orbers argue that the illeffects of jury stacking can be cured by informing jurors in cases that
Me&mmﬁgmmmwmmwmmm:hmwmm
- System the time and expense of a trial. We do not accept this view. Formething.thejminmmy

mm,mmmummmmmmeymma. ﬁshonldbemmary
Emmmmmmwmmwwmsmlymﬁm.

3. Telephone CalkIn Sestemms
Nearly all counties in New York State currently use telephone systems to manage juror utilization.
We urge all to do so. These systems, whennmprupu-}y,pmvidemhmmmnvenimmjwors, who



mlyrwﬁmhkmmylwyﬁu&qwmuwﬁrtmm Call-in systems also save
memm,shujmmsmmm}mmwmismmm.

Telephone call-systems can be used effectively before prospective jurors even report for daty.
For example, the jury summons can include a telephone number that jurors can call to Jearn whether o

thejumr'smmdncewmberequﬁadmﬁnd:y. lfmejmmmappw,ﬁgmemﬂwspsify
ﬁemm,mjmsdmanswnhmﬂmmmmm Xf the juror is not needed on 2
particular day, the message should direct the juror to call back the next day (unless the term of service
is over) & ‘
mm@mkmmmmmmﬁmmmmﬁeﬁm
dq,mﬁmunaawmhgmmﬁmeymmdﬁﬁem&y. This is less desirable, since it
mummwmnumm.aymmmmmmaww
 assigned to a yoir dire. | |
Tqéhman-ﬁnmmywmmmymmmmmmmdmmm
2 particular civil jury but 20 judge i available 1 try the case. The selectad juroes can be given 8 mumber
® call each day t find ot whether thir trial will stat the next day. We view this use of telepbones as
'amym(muhhmwmofjmymmthmmmm
offurdngjmrsmr@mmmmmmismwe'pmofmmwuﬂ.

m.mnwmmmmhm}mmmdﬁmmm
m!u@mwiddydiﬁ‘mjmrnudsmpuﬁmluﬁp. Hm,whﬁpnc&eemmdyhsy
mmmmmmmmwmmmmm
administrative judges, assignment judges and trial judges. Quamcoun-ry(&eSnte's:eeondm

4 hWMCmndhmhummﬁuﬂNmumhze,mmm&k
to telephone each prospective juror when needed: the summons merely places the recipient ca one-hour
_ alert. mmm‘sa&mmmnmm



wpdmm,mmmﬂmdﬂmm)hmmnyhnﬂmumda
mgphmmu-hmm;wiﬁmmpﬁmmmm,ﬁmhmmwhyo&an
counties cannot do 30 as well. Wereeommmdﬂmmcomtyimpleﬁamamhonemﬂ-insysm
assoonaspossible,mdinmymﬁi:hinthneyms.ﬂ . '
Any telephone call-in system should have sufficient lines to accommodate the anticipated volume
ﬁm,mmwummmmmmﬁmwpmmm.

4.  Rosario Materigls

In eriminal case, trials are frequeatly delayed because of the People's Last-minute production of
so-called Rosarjo materials — prior statements of prosecution witnesses, See CPL § 240.45(1); People
V- Rosario, 9 N.Y.2d 286, cent. denied, 368 U.S. 866 (1961). CPL § 240 provides that the disclosare
mmm'[ammemmummmmmmm'sbpmhgmrm
-mmwmammmkmmumsmms_mmwmmh '
ldmoeof,thewimas'stes&mmymprepueﬁ:rmmﬂ' In cases where there is
msﬁuﬁlenmmﬂ,jﬂgumoﬁmﬁmwddqﬁﬂmmﬁemkmmwme
defense can digest the Rosario material and prepare to. méet the prosecation’s case, Or, if Rosario

' afewhmmmfonhe_dsy.

& See.2.2., People v. Ranghelle, 69 N.Y.2d 56, 03 N.E.2d 1011, 511 N.Y.S.2d 580, 585 (1986);
People v. Ciols, 136 A.D.2d 557, 523 N.Y.S.24 553, 555 (2d Dep"t), gppesl depied, 71 N.Y.2d 893
(1988); People v. Burreto, 143 A.D.2d 929, 533 N.Y.S.2d 568 (2d Dep’t 1988), gopes! depied, 73
N.Y.2d 1011 (1989).



S.  ReUse of Jurors ip Voir Dire

Inthe interest of fairmess, we also recommend that Jury Commissioners throughout the state adopt
the practice that 1o juror should be sent out for a second yoir dire until all jurors have been sent out for
a first yoir dire. We have been advised that in some counties certain potential jurors who are not selected
to sit on particular juries (as a result of a peremptory or for cause challenge) are seat to a second voir
dire before some jurors who are in the central jury foom are seat out o their first voir dire. This should
1ot happen. mmlemofmmmM'smmmaMMm
drawing all names from the first whee! before tarning to repeat jurors solves the problem. |

Fhﬂly,wmwmmdmmmmmmffuﬂmmﬁmmjmmm
regulations: '

6. Priority shall be given by jury room dispatchers and/or jury commissioners t criminal
cases. The administrative judge shall attempt t0 work with judges o scheduling trials in a manner that

7. Aﬂmd:sndmpﬂmmelwhohvewmw&hjmshﬂhwemxpomed
wnhmﬁmmmumammw&mgwnh]mmmmhmmmgmma
pleasant experience. In addition, all new criminal court judges shall receive training in how to conduct
¥oir dire efficieatly and effectively. | E '

8. Amayuh;nbeonﬁmewhmjummmquimdmm. ‘Appmcefotacivﬂ
or criminal jury trial shall have precedence over other court appearances. ‘

9. Emmmumwmmpﬁmwhomd&udmhmmmﬁm
mthnﬁ:euiilisnotmmonablyddayed.-

10. Judges shall cooperate in minimizing the amount of time prospective jurors spend waiting
around. quﬁmplandgmmymt'hold’juomwhﬂemmple&ngmrd&ﬁmbushss;wmy
meydaayjmysdwﬁmmom'm'mwhmamedbmqnaliﬁedjmfsmﬁaﬂame.



‘@@  JURIES IN CRIMINAL CASES SHOULD- CONSIST OF:

TWELVE PERSONS IF- A PENALTY OF CONFINEMENT FOR
MORE THAN SIX MONTHS MAY BE IMPOSED UPON
CONVICTION;

AT LEAST SIX PERSONS IF THE MAXIMUM PERIOD OF
CONFINEMENT THAT MAY BE IMPOSED UPON CONVICTION
IS SIX MONTHS OR FEWER. A UNANIMOUS DECISION
SHOULD BE REQUIRED FOR A VERDICT IN ALL CRIMINAL

CASES HEARD BY A JURY.

(®)  JURIES IN CIVIL CASES SHOULD CONSIST OF NO FEWER THAN SIX
AND NO MORE THAN TWELVE PERSONS. IT IS ACCEPTABLE TO
HAVE EITHER UNANIMOUS OR NONUNANIMOUS VERDICTS IN CIVIL
CASES, PROVIDED HOWEVER THAT A CIVIL JURY SHOULD NOT BE
AUTHORIZED TO RETURN A VERDICT WHICH IS CONCURRED IN BY
LESS THAN THREE QUARTERS OF ITS MEMBERS. ‘

None,

New York law is consistent with ABA Standard 17. In criminal cases,
, @ twelve-person jury is required. See CPL §§ 270.05, 310.80; People v. Light 285 A.D. 496, 138
N.Y.5.2d 262 (4th Dep't 1955) (unanimity of verdict). In civil cases,
persons, CPLR § 4104, and 2 verdict may
id. § 4113(a). We recommend no changes in these provisions.

constituting the jury,

New York Recommendation

a unanimous verdict by

the jury is composed of six
be rendered by mot less than five-sixths of the jurors



PART INI
STANDARDS RELATING TO THE JUEY EZPERTENCE

Introduction

Parts 1 and II of this Report can be grouped loosely under the rubric “Jury Technicalities and
Techniques.® We turn now to items that fall most nanurally under the heading “The Jury Experience.*
' In this pant of our repom, we deal with the amenities of jurors® lives: the eavironment in which they
work, the orientation they receive, their treatment at the hands of attorneys and court personnel, and the
special circumstances arrendant to the deliberative process.

This Iine of demarcation is, of course, artificial. Everything that goes into the process of jury
selection and management affects “The Jury Experience.® Jmmmmmmimq
were summoned les frequently nd if he cours were managed o that their time were beter znd more
 efficiently utilized. But better management is not enough. Jurors have justifiable complaints about
ﬁﬂﬁamndﬁnmmmmmmmm:mmam .
personel. These need to be separately addressed,

Very little of what follows will be new to those who have been interested in the jury process, and
vuylnﬂeshonldbeeomvumal Most people believe that jurors have a right to decent surroundings,
bumane working conditions, considerate treatment, and belpful and informative instruction at all phases
of their visit to the courthouse. Few would argue that jurors who give high marks to the way they were
treated are the jurors most likely to deliberate fully and fairly, and to come back willingly when they are
called to serve again. The logical imperative is to take their complaints seriously and do something sbout
them.
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COURTS SHOULD PROVIDE AN ADEQUATE AND SUITABLE ENVIRONMENT FOR
JURORS. '

(@ THE ENTRANCE AND REGISTRATION AREA SHOULD BE CLEARLY
IDENTIFIED AND APPROPRIATELY DESIGNED TO ACCOMMODATE THE
DAILY FLOW OF PROSPECTIVE JURORS TO THE COURTROUSE.

®)  JURORS SHOULD BE ACCOMMODATED IN PLEASANT WAITING FACILITIES
FURNISHED WITH SUITABLE AMENTTIES.

(©)  JURY DELIBERATION ROOMS SHOULD INCLUDE SPACE, FURNISHINGS AND
- FACILITIES CONDUCIVE TOREACHING A FAIR VERDICT. THE SAFETY AND
SECURITY OF THE DELIBERATION ROOM SHOULD BE ENSURED.

(d)  TO THE EXTENT FEASIBLE, JUROR FACILITIES SHOULD BE ARRANGED TO
; MINIMIZE CONTACT BETWEEN JURORS, PARTIES, COUNSEL AND THE
PUBLIC. ,

New York Recommendations

1 @mn%ﬁdammﬂjwﬁdﬁawpmmmmm
environment for jurors, '

2. Bﬁngtﬁﬂi»gmmmmuwﬂNmYo&&me&
‘.W;Mrmumﬁrm with the Americons with Disabilities
Ag. .
3. &kﬂiﬁ&dymﬁmﬁrwmm
4. S@poﬁuﬂyMkﬁddauﬁduﬂdﬁnﬁe&ﬂmpou&ﬁyﬁrmme
dzaning,muﬁummumm”m. : :

S. Eummgem:nbmma'mg, such es use of parolees to perform routire eourthouse
maintenance work.. . ) )

6. Eacourage use of outside furding sourees to ﬁnpmnjwrmnﬁaﬂcm, TV/video
1. Court Facilities
neamm&mmmmmomemmmmammmm



Thxmmyofpmmnhmmdﬂzpidmd,mmpﬁ,uﬂmﬁmmdmd(mafmm}
unsafe is beyond dispute. These conditions have been documented repeatedly, by the press,® by a
pubiiccomissiontha,petformadadmﬂedmdyofﬂﬁymfaﬁlityin&emintheuﬁy
198052 and by other groups, such as the New York State Judicial Commission on Minorities. (State
Commission on Minorities Report at 12-29). To these voices we can add those of jurors, who testified
ﬁogmﬂyndulmg&mmehﬁmmmmﬁmmmqm&mdwmz

° Themintenmuofﬂubnﬂdhgisbuelyminimﬂ;theb:ﬂmommﬁlﬂ:ymd
badly equipped. Half the stalls bave 1o toilet paper and doors do ot latch. . . .
nmkno&hg,m:bomthemmmdmmggmmmm
majesty of our principles of justice.

° Theﬁcilitiesin:heWaiﬁngRoommsimplyawful,dmingndmtﬂly
undignified. The chairs are totally uncomfortable, the air is stale and the
ammosphere is just unbearable. . . . In many cases, the toilets don’t even fiush,
noprope:facilitiesforwashingexist,andthesimaﬁonkjnstawful....

° Many seats in the Ceatral Jury Auditorium are broken and unusable . . . the
men’s toilet facilities ., . . are the same unsanitary and offensive conditions
prwalemintheNewYorkCirymbmysym...linu[‘s]mmmach
dmmdhg!wd,ﬁmmhm'tbmdumdhm-mybem

®  Prospective jurors surrender the cleanliness of their workplace and the respect for
wwwmmmwm.m-mhmm
mddaprmgamrm Gm’twmhﬂeadmmdpm_cmblem

° Dq:msmgandgrmymomdmgs The walls in the jury room, halls and outer
offices are grimy, unpainted or with old paint peeling . . . :

° W'nhbamzlmzsjmnhamﬁmmonlyabomeigmmﬂy,
complete chairs. All the other chairs are rickety, seats caving in, arms broken
off and just plain unusable . . . :

o [At]moc:nmSm...ﬂ;ewﬁﬁngmm,whichIlbintdoublssthe
waiting room to hell. It's overcrowded. It’s dirty. It’s disgusting. There are
Bot enough chairs for the people called.~We had t0 lean on the wall or sit on the
ﬂoor,ﬁinhmﬁhhyorpeop&espﬁladmhmtbchﬂmy. Chairs that were
ﬁmwu.zbmkm. Stuff coming out of them. It was just a hideous thing . . .

& S22, £.2., “Suffolk County Court Project Stalled,® New York Times, § 12 L1, p. 4, col.¢ (Mar. 19,
19%9); “Poor Court Maintenance: Exhibit A,* New York Times § B, P- 1, col.3 (Dec. 11, 1980).

Z hwlm'swrmrﬁMWM(m

1981).
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The Jury Commissioners, who are o the receiving end of most complaints, underscored juror
concerns about facilities:

From Staten Island:

The Central Jury Room in Richmond Coumty located in the basemeat level consiss of o

room 25 feet by 60 feet. 'Ihesmalisizeofﬂ:isroumdiunesthnﬁ:euisﬁngmnidor
of 9 feet by 60 feet is also used. This corridor serves nth_emroom, the EBT rooms,

(Report of Hon. Mario Esposito, County Clerk, Richmond County, August 6, 1993)
From Buffalo:

[Tlhe deliberation rooms are bad. 'Ihmeroomallhncn!mouewindow,mof
ﬁemhmjunone,bmthepmbliswhmthedoqrisdosdmﬁey're
deliberating, there is no flow of air, Theductsymth_atmppoudlyisupthmis
anﬁqmtedmdfonhemoapmblockedoﬁ‘bmiidm'tmkmym. The
prhmymeun,m;h,isthcdwhmkm There 2re numerous courtrooms over
: :hmthahweonewaynpordownudﬁodforbidthmkwaﬁreinﬂ:is,noid
buﬂding,ndﬂ:em:rhlsnsedinthatbuﬂding.hmﬂdsonpmqui:ﬂy,ﬁejmm

(Testimony of Mehr] King, Jury Commissioner, Erie County, October 7, 1993, pp. 180-181)



From Chautauqua County: | .
Chantaugua Couty does not bave actual Jury Assembly rooms. The jurors report and are
advised to sit or stand in the hall and wait until they are called into the respective Courtrooms.
We have a limited amount of space in the hall and the chairs that are there are old and wood
chairs. There is pot adequate space for the jurors to hang their coats, boots, etc. This problem
mainly occurs on their first day of reporting for service when the full panel is instructed to
(Lenter from Donna L. Emo, Commissioner of Jurors, Chautauqua County, February 10, 1994)
lnnﬁnyeumﬁes.upsﬁte:s’wﬂlsdown.thepubﬁc’spimof&emjstyofjmﬁceispedjng
paim.brokmtoiimmdd_iny.rooms. mabsmtperspnfnrﬁe:ymoren&mgecim
o want to serve as jurors. _ |
Inadequate and cramped facilities create difficulties beyond the discomfort of jurors and staff.
Many urban courthouses, and even some courthouses in smaller counties, lack sufficient rooms for
picking juries. When empaneling rooms are not available, delays result. Civil side practitioners who -
spoke or wrote to us recounted instances when they arrived at court at 9:30 2.m. but were unable to get
2 room in which to pick until noon ot later® In one non-urban upstate courthouse, juries are often
mmn.mammwﬁm Several of our recommendations, including coaversion
mamﬂwmﬁmﬂ&@mﬁnﬁ@%wdﬂm&ﬁmm&n&m
will be used efficiently during the working day. To the extent that lawyers are unsble to meet with
m-mmmmamm NS
Nmmr'ﬁinll&wfﬁma&oﬁeofmwhohmhohduﬁispmblmbeﬁnu, Court
maintenance must be improved, and safe, clean facilities adequate o the task of juror empaneiment and
deliberations mmst be constructed where none are available. Passage of the Americans with Disabilities
Aamd«smrsﬁtmed{ﬂmdyrcﬂeadhmw?ukhw)mmhmmwemme
blind, the mobility-impaired and others who are dissbled but capable of serving on juries. And the

' Nasstu County adds an interesting twist to this aspect of the facilities problem. Local rules require
that all juries in cases with three or more parties be picked in a courtroom (though without 8 judge's
being present) — even when large empeneling rooms arc available. This practice results in a
tremendous waste of lawyer and juror time, gince when courtrooms are being used for trials (as they
should be), they are not availabie for jury selection.



93

mofmqmoeﬁdmmmwuhmﬁwﬁmuy,wmémyﬁcﬂiﬁs
are cleaned properly and dilapidated courthouses repaired regularly.® Unless that occurs, the ability
of the State to implement the ABA Guidelines is limited.

Since 1987, the responsiblity for capal faclies and for maimenance and repair has been
governed by the Court Facilities Act. Uﬁuﬁamm“«mcnyomewmk)mmm
of “maintaining® court facilities occupied by the Unified Court System. The term “maintenance” is
broadly defined to include cleaning and regular maintenance, heat and light (including utility bills), and
major repair to the “eavelope® of the building. Comss&ereimmufmwmzss-ofmm

Schenectady Counties receive close t 25%.) Counties are also responsible for the capital expeases
Whﬁeph@gﬁhﬂmmﬁmof@mwmmmm,mmmm
meSmforapo:ﬁqnofth&r.inmﬁtm.
Thepmblunwhhthissymisthaﬁem-ﬁepwplewhommployed-byﬁemm ;
mmmmnmem-Mmmemw&mﬁnammbImd@by
mmwwkd;mdulwiﬂasw:sﬁqm By the same token, the maintenance workers
u&mmmmpwpzewhoiﬁmb&ﬁcmmdm “This sitation is guaranteed to bread
inefficiency and peglect. It is also much resested by administrative judges and jury eommissioners, who
wdmw!ﬁummm&hmwhmh_mmnedm%mm

The acoountablity problem is exacerbated becanse the only sanction available to the Unified Coqrt
SymmundatheConnFacﬁiﬁesAaiswithholdhgﬁeSme'srﬁmbmmmforhn! maintenance.
‘Ihisunctionhasladmeuuﬁesmagmm improvements: for example, after 20 quarterly payments
(about $7 million) were withheld from New York City in 199091, the City agreed to hire 100 more




cleaners, add a night shift and pay for some special court maintenance projects. ‘But in the meantime,
the courthouses were dirty and all their occupants — including the jurors — suffered.

Control over the day-to~day maintenance of court facilities should rest with the people who work
in the buildings. mmﬁmmwwmmuwmmw
the persons who bave the most direct stake in when and bow they are carried out.

The Office of Court Administration recently proposed legislation that would have the State assu: 2
full responsibility for cleaning buildings and routine maintensnce/minor repairs. Local authorities would
semain responsible for major repairs (which are more closely analogous to capial expenditures than 10
routine maintenance), as well as heat and light charges. By way of illustration, OCA would fix the
&a&s,'rgphmﬁszaﬂkandmhtﬁem;ﬁemmﬁsmde\fka&y
wmmmmmmmf,@mmmmymmmfmm. The State would*
‘mmmmwmmmemk,memm«ppﬁm
contractors. Themmwm;qsephasdhm-m-ymm

Converting to this mode] would:

®  Inmprove locl comol: By taking responsibility for routine mainenamce (incloding
W.mmmmmmmmm&mﬁﬁmmwmmammm
mm‘ﬂﬁqmmMmmmmmoﬁm.
Cleaning and maintennce contractors would be responsibie t the teazat. Each court facility could have
mnmm-nm.mpmmmt-mmmmmm
mﬂmmumhmmm,junmmm&mmmmmmmompuﬁm
premises to resolve similar problems.

®  Costlocalities Jess money: OCA estimates that the cost of assuming this responsibility
would be about $18 million per year. Currently, the 57 upstate counties and New York City received
about $8 million per year in reimbursement for routine maintenance phus major repairs and utility costs.
If the State assumes this function, the localities will lose the reimbursement, but they will save the
additional $10 million in hard costs, putting them $2 million to the good.
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Wehmﬁly-endorsc OCA'_sproposa!asam‘blesoluﬁontoamingpmbiem. We urge the
Legiﬂwewnbupmemmmﬁonmdmadopthspeedﬂy.

’Ihosewhomre:pomibleforcdunmmmu, whether OCA or the counties, should Iook for
| manveoppammmestommoneythroughmbconmmng Onemdupromwasmedafewyears
.mmmwmmlmmmmmmwmdommmwk
(dmg.pamng)mﬁe&mmICmBuﬂdmg.ulemeM nersull;wmexeellenn
theworkmdon:, efficiently and well; there were no security problems; and a significant public service
mrendaedambmﬁaliylesscostthmwuldo&uwiuhwebunﬁem This sort of solution
should be encouraged.

'm&nmmmmmﬁsm.mmmmwmmmm
mmﬁsmasm,mmwﬁmwm@mdmgmfmm. These items need not
'mmm;mmmmhmmmmﬁmmm
funding sources. mmmcomyaummmmmeﬁsmmvcammm's
juror assembly room. wmwmmmmmmmmmm

Fmally.loul wmidmmmshmld:dmfymdmmmmpubhc-mmupsm
public-spirited mmmmhﬁehpmmofmmwmifﬂwyhﬂeﬂuﬁn
ideas for improving the use of space in existing facilities &t minimal cost.

Ommmwmfaﬂiﬁummbuqmndym Jurors and jury commissioners
&ommywmﬁswmphhabmmchckofmﬁngﬁcﬂiﬁsformbyjm. In some counties,
mﬁdpﬂhnﬁjammmmyﬁcﬁhism:implymmmghwmjmm'm.m
eidizthmmm&wpnblicﬁcﬁi&smﬂablehﬂnﬁch&tyaf&em&mmjmonmm
abomwﬁnguvuﬂhlod:sinmemghndghboﬁmckwhmmeofwmthmssmlomed.
ho&ammﬁs,_mmﬁdgsmmmmmmblemmfwhmwm
the ample parking that is available, despite their best efforts. In Bromx County, the Jury Commissioner’s



office told prospective jurors that there was no parking in the vicinity of the courthouse, while 25,000
parking spaces sat empty two blocks away at Yankee Stadium. The irony was not lost on us — especially
when some otherwise able jurors asked for hardship excusals because they had no access to public
transportation and could not get 0 court if they could not park,

Parking facilities must be provided for jurors. Forumately, there are solutions other than new
construstion. Jury commissioners have arranged for parking to be set aside in nearby public garages and
even in church parking lots that are not heavily used during the week. Some are exploring the use of
vmsmrmspmjnm&omadimpuﬁng&cﬂhyb&em‘mmmdoﬁuww
ideas should be encouraged. o



1.

()  PERSONS CALLED FOR JURY SERVICE SHOULD RECEIVE:

(1) A NOMINAL AMOUNT IN RECOGNITION OF OUT-OF-POCKET
EXPENSESFOR THE FIRST DAY THEY REPORT TO THE COURTHOUSE.

@ A REASONABLE FEE FOR EACH SUCCEEDING DAY THEY REPORT.
®)  SUCH AMOUNTS AND FEES SHOULD BE PAID PROMPTLY.
©  STATELAW SHOULD PROHIBIT EMPLOYERS FROM DISCHARGING, LAYING
OFF, DENYING ADVANCEMENT OPPORTUNITIES TO OR OTHERWISE
PENALIZING EMPLOYEES WHO MISSED WORK BECAUSE OF JURY SERVICE.
New York Recommendations
Increase daily juror fee to $40 and abolish the separate reimbursement for transporiation msis.

Employers with over employees should continue % pay juror-employee’s fee for the first
three days of service.

Guarantee prompt, aad if pom'ﬂe immedinte, payment quwarfm;

mmoCAmmmmrmwom:wm_m&mmmmg

employers from penalizing employees who miss work beeause of jury service).
Encourage construction and use of courthouse child-care facilities.

duror Fees .
Jud. L. § 521 setsjmorwmpensaﬁmazswpaday,phsmmformdzinNchork

City,stopuday(memofmmduipmyorbusmkm).mdmdethecw, the actual costs
for gas and milleage (reimbursed at the rate of 15¢ per mile). An employer with more than ten employees
mwyﬁejmnlmSlSp«dayﬁoru:hofﬁeﬁmthrudsysofm Jurors whose
mploy&sdém:mmpayﬂmnmm by the state. Jurors who are self-employed, who work

~ for small ﬁm,mmmmmplwdmmym&mmm&omﬁekﬁradlyofm.

Iurorcompeas:ﬁoninNewYmtisinadaqm. _hmymofthem,afeeofSISpuday

does not cover the cost of parking and lunch, It certainly does not cover the cost of child or elder care



Jury duty is a civic responsibility and people can fairly be asked to make sacrifices in carrying
out that responsibility. But whea juror compeasation does not cover jurors® out-of-pocket costs, many
ﬁmmmwmwﬁmwﬁmm:wﬂmm. The low rate of pay leads
© a-high volume of requests for hardship excusals wnder Jud. L. § 517, which permits jury
mmisﬁommdmm&mapuﬁmlnjmrmniwﬁaﬁejmﬁm*m
msemduehﬂsﬁp'mmhmmmimm&eappﬁum,apmmdghkmmmm,
or the public.” Particolarly in parious economic times, judges and jury commissioners are inclined to
grant such requests, Asaresult,inmcmmﬁes,ﬂ:ejmypmlmimlnrdyofpublicemployx.s.

* rezirees, and persons who work at companies that pay full salaries for their employees during jury
service. If our goal isrq:r:_sennﬁvejmis,ﬁisisnmahnlﬂl_ymﬁ' ]

Juror compensation in New York also lags well behind the federal standard of $40/day. This is
one reason why federal jury service is viewed with less disfavor than state jury service. )

We bave looked at 2 variety of models for increasing juror compensation, in search of a system
that is simple to understand and o administer and equitable in light of both actual out-of-pockes costs to
jmmdmm&ummofmbew. We recommend that the daily fee -
be increased 1 $40, the same as the federal rate, and that &t be paid only w jurors who actually report
t the courthouse. For the first three days of service, employers should be required to pay their juror-
mplwulmﬁkm(ﬂﬁejm’sdﬂywmkl&s,huﬁi&mﬁemplmm
Pay the daily wage).? Thereater, the Stats should pay $40 per day (as is true curreatly) mnless the
employer continues to compensate the employee for the remainder of his/her service. Where employees
are compensated by their employers during fury service, the State should mot pay the juror ar all.
Unemployed furors and those who work for employers with fewer than 10 employees (cxcept those who

¥  Norisitamewooe. A 1930 Cohmbis Lew Review noto quotes a Mr. Sctiffe, who scrved oa juries
hlsm”*ﬂ“tmuﬁﬂﬁmmamk%

o mwhﬁﬁhmmmhm.m&mﬁmfukmﬂmqﬂomm
: it for the first three days of service.
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volm:ﬂypaymirwrmmomammpaaymmmmmingwmmﬁmdayof
Jury service. Jurors should have the discretion 1 waive their fee; if they do, the maney should be
allocated 2 fund for improving jury facilites. mmemmmmuamm
altogether. It is inequitable (for example, many New York City jurors drive to court, but they are
mbmdoﬂywiﬁﬁemofpublicmmmﬁon)mdmm‘mvolveddomtmrfamiﬁming
the substantial processing costs. |

In an effort to determine the cost 1o the State of this propased fee increase, we have calculated
the actmal cost t0 the state for 1.9 million juror days (the total sumber of projected jury days stazewide
for the period from July 1993 to June 1994) at the rate of $40 per day, and subtracted from that the sum
of: | |
1) themmthawﬂibemedbydiminaﬁngﬁemnspomﬁonreimbmmmmd

2) alO%mngsfortheldmmmnmmemmmgtheumomon
reimbursements, which would no longer be necessary.

mwﬁdmnﬂmﬂmwmummmxmdyss9mﬂlm 'Ihztmmmbeﬁmha
WWWMMMW&&:S&&MMMMMMMIW
Mmm&mdwgm@;:mwﬂym&mmksmmSmaﬁuﬁe
third day of their service. Hmwﬁemﬁﬂmm-daymthemewidspnadmof
mm@mmwhmm.amm,aMhmMof
peremptory challenges and especially the elimination of “jury stacking” result in a reduction in the
mumber of jury days, as they should, the mumber will b reduced sell more. Fizally, if our proposal t
mmwamshmmkw,mmwmdaﬁmm
opinion:hanld)beappliédtninmemm Thus, the annual budgetary impact of
increasingjmorfesshonldbesigniﬁmﬂy less than.$8.9 million.
neTnkFommaglymdmmABA'srmmmdaﬁmﬁajmyfesbepﬁdmmpﬂy
kuksmmaghtwuhfmmwmmmbummnm In Miami (Dade County)
Fionda,bymmmmaé&kwhmﬁqlmﬁewﬁmamﬁwhndayofsm
Wemmmmwhyamﬂnsysmmuidnmbeusedinmw%&. Toﬂ:esuggasﬁanﬂmthm
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might be auditing and accountability problems with a deceatralized payment system, we can only observe
that Dade County must have such problems as well. They are obviously sohuble, '
4. pd. L 8519 '

In accordance with ABA Standard 15(c), New York law probibits employers from penalizing
mployeswhomismrkbmgofjmyﬁu.mﬁm&ﬂhgwmmmployuﬁmslsmday
for the first three days of service. Violations of N.Y. Jud. L.sswmm.mimmmof
o _

Enforcement of this statute is usually informal. Jurors having problems with their employers
WymﬁmwﬁeMMOrwmymmmammm,mm
employer of its legal obligations, and attempt to obtain the employer’s cooperation. & Whenrhe
mploynmnﬁmswmin,ﬁzmeisfomudedmtheﬁboeroftthewYorkSm
Department of Law (the Anommey General's office), which makes its own effort to resolve the problem
informally and then, on rare occasions, commences criminal contempt proceedings.

We recommead streagtheaing eaforcement of Jud. L. § 519, However, in our view this should
mummwm;pﬁmﬁmofmmmmwmawm
‘proceeding against employers who violate the starute. Such procedures are too cumbersome and costly
udwmﬂdoﬂyaddmmm&ewummedm. Instead, we endorse the appointment of an
ombmsmuom:omévemmwmmmmmwmoﬂsm The
ombudsman should Bave the power to hold heariags and assess civil penaltes in appropriste cases.

S. Child Care ‘

A major problem for many prospective jurors is child care. Weapp!ndthosewmﬁsthnhive
added child-care facilities in courthouses and urge others & follow suit. This is particularly eritical if
wemgohgmmzkemeﬁonmﬁmonmpwpwplgwmmglemijymﬁm
Hom,pmﬁﬁngmm&omchﬂdmwﬂnmhdpmwﬁhnhwlmdﬂdm,mmbe
home by 2:30 or 3:00 p.m. 50 there is adult supervision when the children come home from school. We

- We understand that some judges, when informed that a juror is beving difficulty with an employer, call
the emmployer themselves in onder to straighten cut the situation. We diszpprove of this practice, which
compromises the judge's petition as & neutral arbiter of disputes.
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are hopeful Mshmmingﬂ:etumofmiacwmlmthebWWmmpm,byenablingtbm

%o make temporary after-school child-care arrangements that will permit them to serve.

(@) COURTS SHOULD PROVIDE SOME FORM OF ORIENTATION OR
INSTRUCTIONS TO PERSONS CALLED FOR JURY SERVICE:

@  UPON INITIAL CONTACT PRIOR TO SERVICE;
()  UPON FIRST APPEARANCE AT THE COURTHOUSE;
@)  UPON REPORTING TO A COURTROOM FOR VOIR DIRE;
(v) DIRECTLY FOLLOWING EMPANELMENT;
)  DURING THE TRIAL;
~ (v))  PRIOR TO DELIBERATIONS; AND
(vii) mmvmmcrmnmmm-onwma

®)  ORIENTATION FROGRAMS SHOULD EE
' ()  DESIGNED TO INCREASE PROSPECTIVE JURORS’ UNDERSTANDING

(i) PRESENTEDNAUNIFORMANDEFHCIENTMANNERUSINGA
COMBINATION OF WRITTEN, ORAL AND AUDIOVISUAL MATERIALS.

()  THE TRIAL JUDGE SHOULD

@@  PRIOR TO THE COMMENCEMENT OF DELIBERATIONS, INSTRUCT THE

@) PREPARE AND DELIVER INSTRUCTIONS ‘WHICH ARE READILY
UNDERSTOOD BY INDIVIDUALS UNFAMILIAR WITH THE LEGAL
SYSTEM.
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3.

I‘Q

50

7‘

(@  BEFORE DISMISSING A JURY AT THE CONCLUSION OF A CASE, THE TRIAL
JUDGE SHOULD

® RELEASE THE JURORS FROM THEIR DUTY OF CONFIDENTIALITY:

G)  EXPLAIN THEIR RIGHTS REGARDING INQUIRIES FROM COUNSEL OR
THE PRESS; AND :

(i) EITHER ADVISE THEM THAT THEY ARE DISCHARGED FROM SERVICE
OR SPECIFY WHERE THEY MUST REPORT.

THE JUDGE SHOULD EXPRESS APPRECIATION TO THE JURORS FOR THEIR
SERVICE, BUT THE JUDGE SHOULD NOT EXPRESS APPROVAL OR
DISAPPROVAL OF THE RESULT OF THE DELIBERATION.

(9  ALL COMMUNICATIONS BETWEEN THE JUDGE AND MEMBERS OF THEJURY
PANEL FROM THE TIME OF REPORTING TO THE COURTROOM FOR VOIR
DIRE UNTIL DISMISSAL SHOULD BE IN WRITING OR ON THE RECORD IN
OPEN COURT. COUNSEL FOR EACH PARTY SHOULD BE INFORMED OF
SUCH COMMUNICATION AND GIVEN THE OPPORTUNITY TO BE HEARD.

NmYorkReaommdaﬁons
Ensure that jury summons contains all mecessary information, including directions to

- courthouse, available parking, MQI'WM ete.

Serd copy of compensation form with summons.

Use eable WMMMkMMﬂM

Revise State Bar's curret juror erieatation video ead require its use in all courthouses.
Revise Pattern Jury Instructioss. “

Implement mandatory education programs o importance of jury service for students of all
Inmepubhcmmm, mmwmpwm
Jury serviee. _

TheABASﬁndzdemOﬁmﬂﬁonmdlnﬂucﬂmhmiblemd. for the most part, it is

followed in New York. However, after reviewing juror orientstion practices in a number of counties,
The Jury Project is convinced that the orientation process can and should be improved.

1..  Juror Symmons
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ABA Standacd 16 correctly observes that juror orientation must begin when the initial summons
mmceandfmguﬂxﬁmonqumnmemd Themofammmmonsmnnmﬂym
; ﬁamconmymaonmy bmaammnmﬂ:eformsboﬂdwmmtbefoﬂowmgmformmon_

@  Date the juror is being called for service; _

®)  The time by which the furor is expectad t be preseat in the courtroom. Phraseology is
lmpommhe:e nshmmuy'\’mmstbemmommwwo;m. than “Report for service at
9:00 a.m." Mu:bmenlostmmnlldzysbmejmmnmhphubyﬁeﬁmeﬁedayﬁ
:_ubposembegin. Omupsmmmissionataldnsqui:emdidlythaﬁmwasmmein
commencing orieatation until 10:00 2.m. because juroes straggled in'at all times between 9:15 and 10:00.
This type of attinude could sabotage efforts to expedite the voir dire process. |

©  Instructions on Bow t get to the courthouse. A map of the area immediately adjacent

mexmgemmdmmﬁe&nd:yofm

)] hmmmmm-fﬁmhammmm&umm.
wﬂammkmmmmmmhm nearby restaurants and the approximate cost of
a meal, ' : '
® Awmmmmumm

® Anuplmﬁonofﬁ:etdephunean-inmndam:omlinmmﬁndm
if the juror’s services are needed. .

@® prrwﬁmmionis:vaﬂableonloa!ablet.v.,ﬁeﬁmemdchmdtowm.
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()] An explanation of the compensation system. _

(k) A statement that employers are not permitted to take adverse action and 2 number to call
if you are baving employer problems (such as the OCA ombudsman we recommend below). .

1) !nformadonabom‘thcjuror‘sﬁsmmmdcfa:nlmdhowmgommﬁhingh;

Thismaysumlikugmtda!ofinﬁdnﬁcnfonm,spedaﬂysimﬁem
that are currently in use in New York State are rather small computerized forms. However, 2 number
of jurisdictions (such as Los Angeles County, Colorado, the District of Columbiz, and Dade County,
Florida) have redesigned their jury summonses, using forms that are slightly larger; considerable
information is printed on the back side of the last piece of carbonless paper. The same thing can be done
here. _ |

Ommummmwumwmmmmﬁmmm At preseat, jurors do
ot receive forms fot fee reimbursement uatil they arrive at the courthouse for jury service. In most
counties, five to fifteen mimues of the orientation period is wasted while clerks walk the jurors through
the reimbursement form as they fill it out. The reimbursement form should be attached to the summons
.and instructions for filling it out should be included in the summons packet. The completed form can
bepmunedmadukwhmthejnmiauimaﬁem '

2. Cable Television

anpﬁnﬁnghépﬂnnm:ﬁmmmﬁm,mmu&umggof
the ever-increasing reach of cable television and local access channels © impart preliminary background
information and instructions to jurors. Wermmmdﬁnunhm}mnﬂm(ﬁﬁmmm
minute) video presentation that contains information on how the citizen was chosen for jury service, a
brief discussion of the importance of being a juroe, directions to the court facility, advice about the time
wmmmmmmmhum'ummdmwmm
their first few minwtss in the courthouse, and perhaps a quick video tour of the jury assembly area. By
making arrangements with the local eable suthority to run this videc at several convenient times during
the day and evening, Jury Commissioners could reach 2 significant percentage of the jurors — not all,
obviously, but most — to reinforce the basic information contained on the summons and to make the
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mmmﬁﬁlemmmmmmmmmmmuﬁumm
they arrive at court, .

We emphasize that this local access video presentation, while eminently desirable, cannot nd
mma&mﬁrﬁemﬂmmofﬁmmhmmmﬂaemm Notalljurotshzve
mmmblewlmmnudmmmrumﬂedmﬂmmmmmofonmb&on

3. Orjentation Video

Hﬂﬂsmmtmwmnmmmmmmmwmam
MOmjmroﬁmaﬁonmﬁemrﬁngofNﬁVdmbemmmmwm
fautsofmsu-me mNewYorkSmBuAssomnpmdueedmncdlmmonm
whwbhasbeenmmmNewYorkSmeforuvuﬂm Atpmm,wmemmmmusmmshow
it and some do pot. :

Wemmﬁemum(ﬁﬁwtwmmmmtmm
Amcmonhasﬂrudypmmmdfnndmgwdow) mmwummmmlm .
hshouldwdmeﬂte}m M&mfmmmgmmmdexphmﬂ:emmﬁawﬂlbe'

defendzm,mdmee,chn-ge) Thuwdaonhomdﬂsommcmdmmymfomm:bomthe‘
elements of a trial, Ihevmeoshouldbeshow_npmmpﬁyuP:OOmorWhenmﬁejm'orsm
mmmnﬁmmummamﬁmh,ummmummh
mlneuﬁvingjmforpﬁmvimingmam



with the process and to increase their level of comfort. It is a matter of both educational efficiency and
common courtesy. In our view, showing the rientation video ought to be mandatory.

.Wealsom:hatmostof:hejudgeswhoobjmwtheshowingofmoﬂmmﬁonﬁlmonny
gmcrﬂvidwpw;enmiunabomﬁetﬁalpmshond:euwﬁde. The fact that criminal judges
enter the process earlier and direct or oversee yoir dire in the cases before them necessarily affects their
evalusation of the need for instruction givea by some medium other than themseives. However, in most
counties (including 2 number of counties where the video is ot shown), jurors for both eriminal and civil
mesuecaﬂedfotmi:djmomofasinglemm!jmym Jurors who are called for civil cases will
Dot bave the benefit of a presiding judge in the courtroom during yoir dite. It is unfair to give them no
mm@hﬁepmmwmammmmemmmmpmm
make. ' We do not believe i is appropriate to give counsel for the partes responsibiliy for a task thr
rightly belongs to the court system. -'

We have considered, but do not recommead, the showing of a third video presentation when
jerors report to a courtroom for yoir dire. Orientation ought ot be pecessary at this point in the jury
service process if jurors have been properly oriented in the central jury facility.

4., Pattern Jurv Instructions |

*Orientation” from the time of empanelment through the dismissal of the juror is really Dot
orientation at all, but instruction by the judge about the case. “The ABA Standards comcisely and

Probably the most eritical aspect of the ABA Standards is the statement that judges should
“prepare and deliver instructions which are readily understood by individuals unfamiliar with the legal
system.” The propeasity for judges and aztomeys to deliver instructions taken right out of the Pattern
Jury Instructions or some other similar text i rooted in the perfectly understandable belief that using the
“magic words® will lessen or eliminate the possibility of a reversal by a higher court. New York's
:ppdlmmmhzver&nforudﬁnbdiefﬁnamgﬂuhﬁsbywm@gdzgsﬁﬂmm&e
Pmm]uqmmﬁdupmshgapufumﬁrmwmﬁemﬂ

% See e, Prozenik v. Capital Cities Communicstions, oc,, &2 N.Y.2d 466, 479 (1993).
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Hom.ﬁmyofthe?m!wymwommoﬁmdifﬁwltﬁrjumrsmw. This
hasbemmnveyedmﬁismkmbywmefomjmsmdoﬁlmhmjusﬁmm While we
mmdmededinﬁmmdscholmhipofmemmbmofme&minumpﬁmlmyhmcﬁom
andack;nowiedgedthemcﬁﬂméfﬂnirwrkpmdnatothebmchndbmwebdieveﬂmamajor
revision of the Partern Jury Instructions is pow nesessary. This will be a massive but worbwiile
undertaking. Jts goal should be 1 produce patter instructions that will be more understandable by lay
jmnmmmwhsmﬁmmadhomdmdmﬁmﬂﬁrhnguagemﬁnnemoﬁw.
Theremorswm,'ofoome,hmwpaymeﬁﬂmenﬁonmwﬂedmehw,andﬂ:egroupoughtto
.eonﬁmetoindudesomelmedlppelhzemdu'nljmgesndmm It would also be useful to call
mﬁemofmml&eﬁerYmkUmS&mld&mmmmam

S. Community Education and Qutreach
‘hmﬂm,AnASmdrdlsddrmoﬂypmof&oﬁmﬁmpmblm Prospective
m'mmwﬂmmmmmwmummyﬁdﬁzmm

mmmntmqu-mbewmecyﬁwm&enudhraﬂdﬁzm'mprﬁdpmnjm.
Eduuﬁoukspmhﬁyuﬁdh&mhimﬁaﬂyﬁsmﬁm&kdmmiﬁswhmmmis
hﬂlerespectfor mdamdmlofmpm:bom.ﬁemmmdmmmofmmms
Enhmnedpnblmmabommmkamwmpom mdmaybethsmlml
component — ofmgnﬂqumﬂwofmmuymmpmof&emwmmmbaof
mmmwhorqaonformmmdmpmpomommﬁwmquﬁzwmmy Several jury
mxmmwmmeﬂomwmzhmmmemnymhmbmm



or met with suspicion.#' The roots of that bostility understandably run deep. _Oniybyeduca:ingﬂmse
mmmnhisﬁomamymgagnbomﬁehnpomdﬁmysmiumwemakesigniﬁmm
in their suspicions. |

We therefore recommend that the Office of Court Administration reach out 1o the State |
 Department of Education t0 develop mandatory education programs on the jury system and jury service -
for elementary, middle and secondary schools. Thsempmshoﬁld%mtoﬂ;-rﬁehismqoftﬁa!
byjmymdhwmejmysymopm.minzmckm,bmﬂmmpeaﬁmmejmymmdfm
civic virte generally. As more than one wimess put i, & renewed emphasis in our schools 0 old-
fashioned civics would be eatirely appropriate. The New York State Bar Association, with its superb
maﬁmmmwhmmdfmmmmmpmmwm
facilitative role in the development of appropriate curricular material for use statewide.

We furter recommend that the Office of Court Administration develop a series of pablic service
anpouncements promoting the importance of jury service for airing on both broadcast and cable television
at frequent intervals. | : '

Wemmmmdﬂmﬁamndlom!bumdﬁons.hwnjm:ﬁonwihqiﬁcmddﬂmps
and local court officials, develop a series of public seminars and programs for varied audiences (both
mgpnp!emdudnlﬁ)abomtbeimpdmuofjmwuﬁeewthem community. These programs
should be offered in schools, churches, community associations and other forums that present speakers
® general andieaces. In conjunction with these programs, readable written materials about jury service
i 8 particular locality should be prepared and widely disseminated. (A particularly effective example
ammkmmmwmvmmmg&rosnanJmm
Else?" published by the Franklin H. Williams Judicial Commission on Minarities.)

Wemmumyaﬁmwmwmmapmmﬁw
aﬂnuﬁonabomjmyauvim,ﬁocnsingonmhyelmm: the true cost of ‘jury service to employers,
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mdﬂ:elegaloblifaﬁomofemployasmmmlomwhomunedfmjmys&ﬁu Important
aspects of these programs sl'mldbetheldvam:gesofﬁeonemnorone-daym ﬁzeabiinyof
Jurors o obtain one deferral of service to a self-selectad date (which enables employers to know well in
mmuwhmmployaeswﬂlbesmgmmplu mding!y),ﬂ:cﬁnnﬁaloblig:ﬁomofemploym
mjmurs,md:heﬁghtofemp!oyesnmtonﬁuadvmjobeonsequmasasarsulzpfeomp!yingwiﬂ:
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ABA STANDARD 18: JURY DELIBERATION
JURY DELIBERATIONS SHOULD TAKE PLACE UNDER CONDITIONS AND PURSUANT

TO PROCEDURES THAT ARE DESIGNED TO ENSURE IMPARTIALITY AND TO
ENHANCE RATIONAL DECISION-MAKING

(m)

@

(o)

®

@

THE JUDGE SHOULD INSTRUCT THE JURY CONCERNING APPROPRIATE
PROCEDURES TO BE FOLLOWED DURING DELIBERATIONS IN ACCORDAN CE

WITH STANDARD lG(C)

THE DELIBERATION ROOM SHOULD CONFORM TO THE
RECOMMENDATIONS SET FORTH IN STANDARD 14(C). '

THE JURY SHOULD NOT BESEQUESTERED EXCEPT UNDER THE
CIRCUMSTANCES AND PROCEDURES SET FORTH IN STANDARD 19.

A JURY SHOULD NOT BE REQUIRED TO DELIBERATE AFTER NORMAL
WORKING HOURS UNLESS THE TRIAL JUDGE AFTER CONSULTATION WITH
COUNSEL DETERMINES THAT EVENING OR WEEKEND DELIBERATIONS
WOULD NOT IMPOSE AN UNDUE HARDSHIP UPON THE JURORS AND ARE
REQUIRED IN THE INTEREST OF JUSTICE. . ;

TRAINING SHOULD BE PROVIDED TO PERSONNEL WHO ESCORT AND ASSIST
JURORS DURING DELIBERATION.

New York Recommendations

Continue to give judges discretion to allow juror note takirng.
Amend CPL § 310.20 to diseretion to the g /
s Sy give judges . supply @ copy of the charge o jurors during

A mumber of issues that are addressed by ABA Standard 18 are discussed by us in other contexts
(see, for example, our discussion of Judicial Instructions to Juries at p. 107 sbove, our discussion of
facilities at pp. 89-96 above, and our views on mandaory sequestration at pp. 112-117 below.) The

1. Juror Note-taking |

Two issues that are not directly addressed by Standard 18 were subjects of considerable discussion -
by The Jury Project. A mumber of jurors complained to us about not being able to take notes and sbout
Dot being given any good reason why they can't. Many judges and lawyers believe that notetaking
ﬁmxmm-mwmkofmwmlmwm,memmmm
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it would promote fairer and more reasoned verdicts. Some persons believe that the views of notetakers
will carry undue weight during jury deliberations, of that the notes themseives will supplant the evideace
ammledbymjms-mm:mmﬁmmmmomumeymummbywm
instructions from the presiding judge. At least ope jurors® rights’ mmwmnslyﬁmm
should be allowed to take notes.

The diversity and disparity of views on this subject was reflectd in the task force itself.
Ulﬁmaﬁy,ﬁewmwis_mrwmdﬁnjudgubepmimdmanwjmunmukemaa
mofjndidﬂdkaeﬁom”langsthejmmhsmmdmmrdywjmﬁdrmmoﬁm'
notes, mevﬁmmdmorasw&llasmvy mdtolskformd-backsofmsnmony
whmmmmnmmdmmnﬂm

'Ihxsproposa!doesnotmqumammymmdm On the criminal side, in People v.
Mﬁﬂ‘!&d&éi(lwl),ﬁsznoprpealsuphddjmrmmhngWhﬂeﬂlewmmand
themontheelemmofthemchzrged mmm:mw&emmrmma
: mdbackxfadisagrmmmbm:jumsmﬁmmdtﬁzm and, over defense counsel's
obmpmedthemrwnkeh:smmthsdﬂibm,gm See jd, at 862. On the civil
mmmmmmmmmmmmmmm
already exists, '

2. Copy of the Charee

Amd:umonwhehambmdmbuonmmmmmﬁﬂnummﬁm
2 copy of the charge. In many states, this is done as a matter of course, Se2, &.8., Cal. Penal Code
§ 1093 (West Supp. 1994); Mont. Code Ann. § 46-16-504 (1991).

Onepmblemwi:h:ivingNewYmtjwmawpyofﬂwdwgeislogisﬁul: many judges read
mwmﬁmmhﬂmm.mﬁwmmm&ewmwmnnym
prodnceatransmptoftheahargemadmdyﬂ' If producing a written charge will result in 2
mwwqbawmﬁemuwemdmwmmofddibuﬁm,mmonﬁemkfom

& mmww&am&,mnmmym.m,mwfwm
reporters are purchasing such g device on their own.
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favors it. However, if the jury asks for a copy of the charge and the teshnology is available to produce
one without undue delay, then judges should be given the diseretion to provide it.

Currently, CPL § 310.20 strictly limits the materials that may be given to the jury upon retiring
to deliberate. Mmyhﬁmamhm!htofﬁeoﬁmchuzdudﬁemﬂgv&dimw;
m,mmem';mmmmmmm That is all. During deliberations, if the jury
asks for further instruction with respect to a stamte, CPL § 310.30 gives the court discretion to provide
mmwﬂhmmﬁmmmmyﬂhmepuﬁs'm |

Since the charge invarisbly contains the elements of the relevant statute, the Court of Appeals has
.hddthztSecﬁonSlOJOpruhibiuﬁvingawrimepyoftbecbargetolhejmyahsentthepar&a'
consent. See People v. Johnson, 81 N.Y.2d 980 (1993). In the view of the task force, the discretion
inthismshouldﬁewiththejudge,_not'wiﬂlﬂ:epaﬁs. Moreover, as long as the entire charge is
provided, neither the defense mor the prosecution should, as a general matter, suffer any prejudice.
nmmmnmmc&nmmmmmmhmﬁmmwy
 the jury with a copy of the eatire charge when it retires to deliberate.

ABA STANDARD 19: SEQUESTRATION OF JURORS
@ A JURY SHOULD BE SEQUESTERED ONLY FOR THE PURPOSE OF

INSULATING ITS MEMBERS FROM IMPROPER = INFORMATION OR
INFLUENCES.

(®) TEETRIALJUDGESHOULDHAVETEEDISCREHONTO SEQUESTER A JURY
ON THE MOTION OF COUNSEL OR ON THE JUDGE'S INITIATIVE, AND THE
RESPONSIBILITY TO OVERSEE THE CONDITIONS OF SEQUESTRATION.

()  STANDARD PROCEDURES SHOULD BE PROMULGATED TD MAKE CERTAIN
THAT:

® T'HEFURPOSEOFSEQUES‘I‘RAHONISACH]EVED;AND

@ THE INCONVENIENCE AND DISCOMFORT OF THE SEQUESTERED
JURORS IS MINIMIZED.

- (@  TRAINING SHOULD BE PROVIDED TO PERSONNEL WHO ESCORT, AND
ASSIST JURORS DURING SEQUESTRATION. USE OF PERSONNEL ACTIVELY
ENGAGED IN LAW ENFORCEMENT FOR ESCORTING AND ASSISTING JUROCRS
DURING SEQUESTRATION IS DISCOURAGED.



113

New York Recommendations

Mﬁmﬁafwyum;, mﬂ:{guésmnuqmrmappmpmm

i Rmabm'gdhuﬂmﬁumuuﬁdﬂdgn Wknfudscxﬂab&tnw
¢mwben¢ppmpm )

3. &emaqmvdbyahhdnagmdmry seguestration wmhmredﬁwrfta. .

: NewYorkisﬂ:eomlysmein!heUnitedSmesthnMdmseqnesﬂ'lﬁonofjmiesinfelmy
cases. See CPL § 310.10. Ewymumwmmquw'jmwmmm
qnsﬁmofwhqbumnmmwmﬁedkae&mofﬁejndgeprmidhgu&eﬁﬂ. The ABA

i IntheyarthuendsAerM, 1994, the State of New _

Yakwmpaymumiﬂionmuqumowl.mjnﬁs over 80% of them in New York City, and
over 85% mtheNewYthhymampolmarﬂ(theﬁvebomughsndm%nd 10th Judicial
Districts) (See Appeadix J). Smmmmmmaofﬂ,tlﬁﬁpwmmmmfmhdm
$208.00 for meals, and $1,899.00 for court officers® overtime,
Amm«ummumfm_mmﬂ.mupm
0 mest urgeat needs, including increased juror compensation. Indead, if eading mandatory sequestration

'mdﬁemw%ofmmhmmﬂymmuqmjmiu!mdﬁoﬂy&!ofdmm

mmdmmhamdjmmmmpmﬁm, it would cover 25% of the increase in juror fees we have

mmomghutahmlmymjumbmhbmdm - or, alumVer,toddaythm

dmmmtheymukeadvmngeofa'puh SngDyb.ImSﬂmwmlsl-S 1977).
Indeed, mnvmomlmwmsﬂmmprmmmdddmemnmmuqumnbeme

& Wemtﬁn&emmbnnmmmwmfmdmm.:yw wchve
arbitrarily selected 20% of today’s cost.



1i&

they belicve it makes juries more (or less) ikely 0 comvict. Sge Report of New York State Bar
Association Action Unit No. 7, December 1, 1988, at 8; C. Winick & A. B. Smith, “Post-Trial
" Sequestered Jaries Tilt Toward Guilty Verdicss,” N.Y.LJ. p. 1 (Dec. 12, 1986). This is not, in our
vicw,alegiﬁmtznseoformionileforsequesu-aﬁon. _

: Judges are well aware of the costs (both

wmw)mmmmmmy@mmymab
svoid them. For example, some judges have told us they will not charge a jury i the afternoon or on
 Friday because they want o avoid a sequester if they can. The result: an extended period of service
for the jurors, down time 2t a critical point in the trial, and inefficiency in the wtilization of criminal side
judges, who cannot start another trizl until they have charged the last jury. This and similar ad hoc
solutions do save the State some money, since juror fees for an extra day of service cost far less than
' sequestration. But they waste juror time and thersby contribute to juror dissatisfaction with the system.
Soiw Judgh: alac ity 5 okl SIS V5, IR TENSCANIEE. ST Balions CONRIN 1) WA
sequestration. See Beople v. Baul, 79 N.Y.24 970 (1992); Beople v. Webb, 788 N.Y.24 335 (1991).
Some private defense siomeys are amenable, but public defenders bave told us they will not consent as
amﬁ_mﬁq,mﬁwmmmslamm@mmwm.
Aﬁpmb&mﬁumwpsmm 'Ihns.waiv\.u'ot‘sequesmtionis

< Not surprisingly, jurors do_nm like o be
sequestered. It entails 2 major disruption in their already disrupted lives, and except in high profile cases
~ they do not see any need for it. Nouofjmwhospokemmmmmbmofﬁelmyhoject'abont

its purpose of shielding jurors from outside infivence during deliberations: |
Q: Do you think sequestration was necessary?”
Former Juror: No, beezuse we looked at television anyway. Asd I ean't believe the thing that

was - it was a murder trial or something on television, and I looked at it, but it
would not have changed my mind.
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: The rise of Batson
d:alleugsmd lburexwmon (under the New York Constitution) to religion, national origin, and gender,
hasaddedanewwmkietorhemndm:yuqumm Crmnalnde;udgeshavemdmdma
d@mmm:m&nfm&mhnaud&mmmmmﬂmhmuﬁwm
mzblctobemyﬁnmmwhomomxﬂuduemd:ﬂdurddermm Since the Bateop

mmmphhsbwnmmdadwwmbydnﬁmwmnuﬂbmoﬂhewam

mdmzyseqnmnNewYorthu!uﬂeorMmgwdownhhmib!em (and the only
acceptable purpose), namely, insulating jts members from improper influence.

& &mvmasxr.s.usosadnq&LM;.zmv.miezwmu 561
N.Y.5.2d 90 (2d Dep't 1990); Beople v. Ifzry, 165 A.D.2d 715, SGON.Y.S.ZdM(luDap'l
1990).
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It is far more likely that mandatory sequestration continues in effec, at a time when the court
synmhuoﬁumgﬁtpﬁorﬁs,bemse‘pmmmwwdﬁeﬁemwswm&aﬁmﬁel
ouwom:of:hense—amanifsﬂyhnpmpupmpose—orbmﬁsmﬂ;einufmof;specm
inm-stgmup:inthisc:se,theséniormmofﬁcu's,whoobuinasigniﬁm.incomempplmty
Wofﬁemhm&qmmmmmm'mb&y.fmiﬁ
pmmzﬁnn.’-’!‘hei:mmmicinmmisunc_l:mdable. But it would be far better to deal with the
problem of compensation for uniformed coust officers in a straightforward fashion than o visit the
problem of mmdstory sequestration on  beleaguered fury system. |

ngmmmmmamm%aammmmmna@m. But that
Wm_mhm@mmwdamﬁnmwmémdm'
50 little to commend it. Judicial discretion to impose sequestration in particular cases ensures that it will
bemedwhmkisnulyneadedmgumadefmdm'swmﬁmﬁmﬂﬁm. |

Wemmnmmwummm_msmm
310.10 be amended mgivejudgesdism:omemqumoﬁaappmpm. ‘The Legislamure
should recain some funding for discrecionary sequestration in the OCA budgez, 50 that judges will feel
ﬂ:éyhiveﬂteabﬂhymm.

Whmjuismnqum,ﬁewndiﬁmwm&emhddibmhamﬁd
unhurried manrer, with pleaty of oppormmity o rest from their stressful task. Both prosecutor and
defense attorneys bave told members of The Jury Project that they believe having deliberations until 10
or 11 p.m is beaeficial. We find it inhumane. Consisteat with ABA Standacd 18 (which we bave already -
endorsed), jurors should not be required to deliberate more than ten hours in a day, unless the court
determines that 2 longer deliberation will 50t work an undue hardship, If the jurors wish to continue until
almhw,ﬁnkﬁz&pﬁvﬂq;hhkegnﬂyﬁe&pmgﬁnmhwemﬁmcwmmmm
and they should not have to ask for it. |

=4 Actually, 8 relatively small proportion of the court officers obtain this benefit. As poted shove,
sequactrations sre rare outside of New York City and extremely rzre outzide of the counties that make
up the City’s metropolitan area. Furthermore, the senior court officars get the lion's share of the
saguestration assignTaents; the more junior court officers do not enjoy the spproximately $600/night in
overtime pay that the three officers assipned o each jury eam.
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1 Jurors shall at all times be treated with courtesy and respect by judges, attorneys and court

2. Commissioners of Jurors aid court personnel shall regularly examine their practices to ensure
that routine matters are earried out in ways that maximize the convenience of jurors,

wmmmmmmymmmmm&mmww.
concerned 'mﬁmdapmblem‘onﬁepaﬁofhwym,jndgesmdmmmd_. We who are insiders
hﬁemnudwbembdd&omﬁmzmﬁmethuﬁemmgmwmbemfmmbmefn
and at our convenience. We are in court to serve our clieats and the public. The public includes the
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The clerk informed us that only 2 few of us need return the next day for service
and asked for volunteers. Surprise! No volunteers. Instead of acceding to our
wishes and selecting the unlucky few by lottery, this person instead forced us all

.o come back the next day °to punish us for being uncooperative.®

The clerks . . . were rude and nasty. They showed no respect and treated jurors
like children. I believe they hate their jobs, but that is no reason for them to
take out their hostilities on the public. For example, on the morning of
September 15, not having been selected for a panel, I asked one of the clecks
whether I could be excused for Rosh Hashansh on the next day. His response
was: "I know all about the Jewish holidays. That is some excuse, Go and sit
down."

Regrettably, the sppearance and conduct of some of the. judges do not bring
credit on the judiciary. Their robes are stained, they address the jurors with their
feet on the bench, and their temperament is far from judicial. In fact, it is
ipiudics

The attorneys constantly repeated themselves in talking to us. We all felt that
they talked down to us. Our words to them are: We were smart encugh and
patriotic eacugh to get here. Please do not talk down to us.

. ‘Then began the judge's painfully tedious task of guestioning potential jurors for

the coveted seat on the jury . . . Men were asked what they did for a living.
Women were asked if they "worked outside the home.® How courtly, I thought.
Married men were asked if they had children, and the occupation of each adult
child. One woman worked outside the home, but was either divorced or a
widow, and was mot questioned about her children. In a tacit rebuke of the
bench, she raised her hand and said, "Your Honor, I have two children. My son
is an engineer and my daughter is a concert pisnist." Touché, I thought.

[Tihey would eall about a hundred of us and herd us upstairs to another dirty
hallway, where we were left for hours, no explanation as to what we were doing
there.

[A]t one point there was an emergency at my office. I went up to this scary little
office, where this little [woman) screamed and screamed at people, I said 1 bad
&n emergency, could I be excused for the afternoon, ot for the whole term. She
screamed everybody has 2 emergency, get out of here.

Then I was called in for another voir dire. I was in terror, as you can imagine.
The two attorneys came in. They were clearly good friends. They were kind
of jovial, joking with each other. I said this will be okzy. We sat there in that
room for six hours while they questioned us over and over as to an extremely
simple car accident. What they were really doing was sort of Jerry Lewis and
Dean Martin. They stood up there and told jokes. They did stand-up. They
went on and made inappropriate personal remarks to the men and women. They
would leave the room and stay outside for forty-five minutes, leaving us sitting
there. - This time I was the very last person and everybody else was gone.
Finally it was sbout 4:15 , I said can you tell me why on earth it took you so
long to do this. It took six hours to ask each person four questions. What was
this club act? They said, well, it was a Thursday, The following Monday was
2 court bholiday. We want the long weskend and we don’t want o go to trial
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LOmOrToW. Ifwehadp:ckedommﬂ:ummmgmthehom we would have
gunetomalandandmmwlongmekmd

B:sedonthtsmdmﬂ:rtasnmony wemkeﬂ:efoﬂowmgmmforthesymsmﬁm

(2) Stagger staff hours in jury commissioners® (ormyderh')oﬁeas,w&upapmkm
bedonemoﬁ-pukumswasmtmwmwnhmm Elveaﬁuhom'spnorﬁo900
&m.andbetwamS:mmd‘kwp.m.nlemonedayawaek(asmostDapmomeVehicles
oﬁm@),mmmmmwmwmmmmmm,m;
handicapped sccommodations or similar administative matters can conducttheir business with the courts
before or after working bours. Mdmmmhapmm&mjmmiom's
oﬁu,wﬁnpmmwhouﬁvemmmhmwmwnmmmmwhawdo don’t make
paopulemndinoneimesotbcymbemldtogethmother %mbmmmm(forumple,
ahm@umunga&fum),vhumefmmmmmmmm:mdmwhm
they are. :

®) Hanmumhhmmmlymm9wm,mﬁummmnmm
mmmnmhemdedmpnorm930mndmysmbnmmfwsdmbegmmgn
9:30 am. R&ummmwwmmmmmuwm open
them.

() Abandon soll call where it is stll used to take attendznce. It causes needless delays and
strikes many jurors as juveaile, Station a clerk at the door to check off attendance on a list. This clerk
mmmmmmmmmﬁm«mwm:m
same time, |
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Rthuemgoingmbemsmlddxjs,jnm:hmndbemldwhy. Thcymupableofmdnsmdﬁg
:hemformauonwnhommudnmgame. '

(2) Design procadures 5o that jurors experience the minimum amoiunt of physical disruption asd
inconvenience. hisusierfor'twomm-andammmgoimambingmmfon
conference than it is for ten jurors to file in and oat. |

&) Eaforce a full and ‘consistent trial day in the courtroom. The disruption to jurors” lives
should take po longer than is absolutely pecessary. Jurors® schedules should be paramount, not the
schedules of lawyers, judges or witnesses. Once jury selection commences, the completion of that trial
should be the first order of business for everyone involved, and all cutside activities should give way
before it. . |

() Devise a brief survey form, not unlike the ones used by major hotel chains, that jurors can
ﬁllomstheylmﬂ:emthme. Give them 3 chance to sound off about their experience. Then pay
mmmwwmﬂomﬁuzm

® Ahuvem,mmmmuymdwuhm Do not ignore them, talk down to
them or direct insppropriate remarks to them. . Appreciste the tremendous sacrifice most of them are
mth!?hﬂpﬂaesymmmm“wmbfuﬁum:@mw

to minimize their inconvenience.





