MEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: | AS PART 11

_____________________________________ X
PAUL RUBENFELD,
Petiti oner, | NDEX NO. 42/ 2003 001
MOTI ON DATE: MAY 20, 2003
- agai nst - MOTI ON CAL. NO. 7

DATED: SEPTEMBER 2, 2003
RAYMOND KELLY, as Police Conm ssioner
of the Gty of New York and THOVAS M
PRASSO, as Director of the License HON. DAVI D GOLDSTEI N
Di vision of the Police Departnent
of the Gty of New York,

Respondent s.

Inthis Article 78 proceedi ng, petitioner Paul Rubenfeld
seeks a judgnent annulling the determ nation of respondents
Raynond Kelly, Police Conm ssioner of the City of New York and
Thomas M Prasso, Director of the License Division of the
Police Departnment of the Gty of New York, dated Septenber 23,
2002, which, after a hearing, revoked petitioner’s carry pistol
permt.

In 1959, Paul Rubenfeld, now age 73, was issued a carry
pi st ol perm t by the New York Cty Police Departnent
Li cense Divi sion. Rubenfeld who is the sole proprietor of a
tow ng conpany, Hllside Service, which is located in
Queens County, has had the license for over 40 years.

It is alleged that, on May 16, 2001, threats were nade

against the famly of Police Oficer Gegg Thonpson, who was then



assigned to the Queens South Task Force, which resulted in an
i nvestigation by NYPD s Threat Assessnment Unit. O ficer Thonpson
reported an incident that occurred while he was waiting to testify
at a Departnent of Consuner Affairs (“DCA’) hearing. The officer,
who had issued a violation to a tow truck operator, recalled that,
just prior to testifying at the hearing, he was approached by
Paul Rubenfeld, who intimted that he knew many people in the
Police Departnent, asked if he could call the officer “Gegg” and,
stated that he knew his hone address and unli sted tel ephone nunber.
According to Thonpson, at the tinme, Rubenfeld was hol ding a piece
of paper with the forner’s address and tel ephone nunber and, when
guestioned, said that he knew a |ot of people in the borough and
could get that kind of information at any tine.

On May 22, 2001, the Threat Assessnent Unit notified the
Li cense Di vi si on of its i nvestigation. Thereafter, a
Firearns Surrender Notice was issued, which was served upon
Rubenfeld by Detective Robert Mat tera, Sergeants Ol ando
and Carberry, and Police O ficer Guglielno. At the tinme, Rubenfeld
was interviewed by Sergeant O'| ando, whereupon he surrendered his
firearns. Detective Mattera, in a witten investigation report,
stated: “M. Rubenfeld stated that he was involved in an
Adm nistrative Hearing resulting from an LD6 his tow conpany
received froman Oficer assigned to the Queens South Task Force.

M. Rubenfeld could not remenber the nane or shield nunber of the



O ficer involved, but did renmenber speaking to him He stated that

he may have tried to engage the Oficer in polite conversation by
telling the Oficer, ‘1 know where you live. You live near ny
Lawyer in Farm ngdale.’ Sergeant Olando inquired as to how
M. Rubenfeld knew where the O ficer |ived. M. Rubenfeld said
that he didn't remenber. M. Rubenfeld further stated that even if

he could renenber, he is not sure if he wuld tell us.

Sergeant Orlando left his business card wwith M. Rubenfeld and
instructed himto call us when he is willing to cooperate with the
i nvestigation.”

On May 28, 2001, the License Division notified petitioner that
his carry license had been suspended. The letter advised as to
the license revocation process and that Oficer Muirch was the
i nvestigator assigned to the case. On June 7, 2001, petitioner
t el ephoned Murch to inquire about the suspension of his license.
Petitioner recorded the conversation, professing to have no
know edge of the circunstances surrounding the suspension.
Subsequent | vy, on June 8, 2001, Rubenfel d t el ephoned
Sergeant Schillaci and, again recorded the conversation, in which
he agai n deni ed any know edge why his |icense had been suspended.
He al so tel ephoned and spoke to Sergeant Ol ando regarding the
suspensi on.

During the course of the investigation of the threats agai nst

Oficer Thonpson’'s famly, it was determned that there was no



proof that Rubenfeld had any connection with the threats.
Followi ng the investigation, the License Division, in a letter
dated January 22, 2002, infornmed petitioner that his |icense had
been revoked. On January 31, 2002, petitioner requested a hearing
as to the revocation. He was provided with a copy of the
License Division’s file, although information regarding the threats
made to O ficer Thonpson’s fam |y was redact ed.

A hearing was held on March 25, 2002, at which petitioner
and O ficers Thonpson and Mirch appeared. Thonpson testified
that petitioner had confronted him with his home address and
t el ephone nunber, in an apparent attenpt to i nfluence his testinony
bef ore t he DCA Thonpson was positive that it was Rubenfeld who
spoke to himprior to the DCA hearing. According to Oficer Mirch,
in the tel ephone conversation she had with petitioner as to the
suspension of his license, although Rubenfeld conceded he spoke to
O ficer Thonpson after the DCA hearing, he denied confronting him
with his first name, address and tel ephone nunber. Rubenfeld also
deni ed any know edge of the charges against himand reported his
| ong relationship with the Police Departnent and his invol venent in
civic and comunity affairs.

After the conclusion of the hearing, the hearing officer
re-opened the hearing to take the testinony of Sergeant Ol ando.
On June 12, 2002, at the continuation of the hearing,

Sergeant Ol ando produced a report, dated May 22, 2001, as to the



surrender of the firearnms, a copy of which had been provided to
petitioner and counsel. According to Ol ando, a few days after
the initial interview and renoval of Rubenfeld s firearns, the
|atter telephoned and stated that he had known O ficer Thonpson
fromprior occasions and in the area. Rubenfeld admtted to having
obtained the officer’s tel ephone nunber and address and that he
knew where he |ived. Ol ando agai n asked petitioner where he got
this information, but petitioner refused to tell him
On Septenber 9, 2002, the hearing officer issued a
determ nation setting forth her findings of fact and concl usi ons of
law, in addition to her recommendation that the January 22, 2002
determ nation be upheld and Rubenfeld s carry pistol permt be
revoked. The hearing officer nmade the foll ow ng concl usi ons:
“1l. The issuance of a pistol license is not a right
but a privilege subject to reasonable regulation. The
Police Conmm ssioner has broad discretion to decide

whet her to issue a license (Sewell v Cty of New York,
182 AD2d 469, 472 [1st Dept 1992]).

2. The licensee’s permt was properly suspended
pendi ng investigation of the allegations against the
licensee (38 RCNY §8 5-30[¢€]).

3. The protection of the welfare and safety of the
general public is a factor of great weight in the
i ssuance of a pistol permt (Harris v Codd, supra; Lacono
v Police Dept. of the Gty of New York, 204 AD2d 25, 226,
| v deni ed 85 Ny2d 848).

4. An applicant for a pistol |icense nust be of
‘good noral character’ and no good cause must exist to
deny the applicant a |license (P.L. 8 400.00[1]).



5. | find the testinony of P.O G egg Thonpson and
former Sergeant Frank Orlando to be credible. Although
it is unclear whether the DCA incident occurred just
prior to the hearing or just afterward, it is clear that
it happened as Thonpson related it. There is no reason
for Thonpson to have fabricated such a story, and he was
very positive about the identity of the individual who
confronted himwi th his personal information, that it was
Paul Rubenfel d. | believe Olando’s testinony that
Rubenfeld admitted to him that he had obtained the
police officer’s hone address and tel ephone nunber, and
that Orlando i nfornmed Rubenfeld that it was Thonpson who
had nmade t he conpl ai nt agai nst him

6. | find Rubenfeld s testinony not credible. He
has variously described inconsistent versions of his
conversation wi th Thonpson at DCA: to Murch, to Ol ando,
and in his testinony herein given on two separate dates.
The only consistency was his evasiveness about exactly

what he said to Thonpson. In his testinony herein on
6- 12- 02, Rubenfeld said he did not knowuntil the hearing
who had nade the conplaint against him 1In his earlier

testinony on 3-25-02 he said he had learned this in
January 2002. It appears that when he tel ephoned Mirch
and Schillaci on 6-7-02 asking what the allegation
against him was, he had already learned this from
Orlando. In testinony, he related that Ol ando told him
he woul d not get his pistol permt back unless he could
prove that he did not know Thonpson. Finally, | do not
believe the licensee’'s claimthat he did not record his
t el ephone call to Ol ando, just as he had done with his
t el ephone calls to Murch and Schill aci .

7. Insummary, | find that the licensee did obtain
Thonpson’ s personal i nformation-first name, home address,
and unlisted tel ephone nunber-and did confront Thonpson
with this information either prior to or imediately
after a DCA hearing in an attenpt to intimdate the
of ficer by showing that he had inportant sources within
the Police Departnent. Although it is unclear fromthe
record before ne exactly how he obtained the officer’s
personal information, the only possible interpretation

for this action is to intimdate the officer. | also
find that the licensee’s testinony about this incident
was false and m sl eading. Al though the licensee has

possessed a pistol permt for 40 years wi thout incident,
hi s conduct in both instances denonstrates that he | acks
the requisite good noral character to possess firearns.
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8. | find unpersuasive counsel’s argunents that
Thonpson confused Rubenfel d wi th anot her towtruck owner,
or that even if the incident did occur as alleged, this
single incident was insufficient grounds to revoke
Rubenfeld’ s pistol permt given the |icensee’ s |engthy
and clean record. Wiile the DCA incident may be
consi dered an aberration in an otherw se spotless record,
the |icensee has conpounded his error in judgnment by
| yi ng about the incident. It is precisely because of
Rubenfel d’ s fal se testinony about this incident that ny
recomendation is for revocation rather than for a
suspension of his permt.

9. The Police Comm ssioner is authorized to revoke
or suspend a pi st ol perm t for good cause
(P.L. 8§ 400.00[1 1]; Harris v Codd, 394 NyS2ad 210,
57 AD2d 788 [1st Dept 1977], affd 408 NyS2d 501,
44 NY2d 978). For all the reasons noted above, | find
that the licensee’s pistol permt was revoked for
sufficient good cause.”

On Septenber 23, 2002, Thomas Prasso, Director of the
Li cense Division, issued his determ nation, concurring with the
hearing officer’s conclusions and reconmended deci si on.

Thereafter, petitioner comenced the within proceeding
for a judgnent vacating the determ nation, dated Septenber 23,
2002, which had revoked his pistol carry license, and for an order
directing respondents to renew the license for a period of
three years. He alleges that the License Division's determ nation
was arbitrary, capricious and an abuse of discretion. He contends
t hat O ficer Thonpson had m stakenly confused Rubenfeld s tow
truck operation with another business; he denies any threatening
remarks to Thonpson or any other police officer; and clains that

the hearing officer erroneously chose to believe Thonpson' s



testinony rather than his own account. It is also asserted that
the redaction of a portion of the police file prevented petitioner
fromthe fair hearing to which he was entitled. He states that,
(1) he has always been a strong supporter of the Police Departnent
(2) is a nenber of the 105th Police Precinct Community Counsel, (3)
has rai sed funds for the Departnent’s bicycle program (4) received
Pol i ce Departnment conmmendations for his conmunity invol venent and,
(5)is involved in other business and civic groups. He contends
that the hearing officer did not accord appropriate “i nportance” or
consideration to these factors in reaching the determ nation.

I n opposition, respondents assert that the determ nation
to revoke petitioner’s pistol license was neither arbitrary nor
capricious, nor was it an abuse of discretion and that the decision
has a reasonable basis in the record and is in accordance with the
applicable | aw.

It is well settled that the only issue for the court’s
consideration is whether the License Divisions determnation to
revoke petitioner’s pistol license was arbitrary and caprici ous or

an abuse of discretion (Matter of Pell v Board of Educ.,

34 NY2d 222; Sewell v City of New York, 182 AD2d 469; WMatter of

Lipton v Ward, 116 AD2d 474). The judicial functionis limted to
ascertaining whether there is a rational basis for the agency’s

determ nation (Matter of Sullivan County Harness Racing Assn. v

d asser, 30 Nyad 269). A rational basis for revoking a pisto



i cense exi sts when the evidence adduced i s adequate to support the

Comm ssioner’s action (Matter of Beninson v Police Dept.,

176 AD2d 183; see also, 300 G amatan Ave. Assocs. v State Div. of

Human Rights, 45 Ny2d 176). In reviewing the admnistrative

ruling, the court nust defer to the fact-finder’s assessnment of the

evidence and the credibility of witnesses (Matter of Berenhaus v

Ward, 70 NY2d 436; NMatter of Interliners Lounge Social dub v

Departnent of Consuner Affairs, 176 AD2d 169). It is axiomatic

that the “court my not weigh the evidence, choose between
conflicting proof, substitute its assessnent of the evidence or
interfere with the Adm nistrative Law Judge’s province to pass on

the credibility of wtnesses” (Matter of Deitch v Dole,

159 AD2d 311).
The possession of a handgun license is a privil ege rather

than a right (Matter of Caruso v Ward, 160 AD2d 540, |v denied

76 Ny2d 706). The New York City Police Conm ssioner has broad
di scretion to grant licenses in accordance with the provisions of
Penal Law 8 400.00 and Adm ni strative Code of the Gty of New York
§ 10-131(a)(1). Moreover, “[a] Ilicense my be revoked and
cancelled at any time in the City of New York ... by the |icensing
of ficer” (Penal Law § 400.00 [11]).

In the within proceeding, the Court finds that the
determnation to revoke petitioner’s |icense was supported by

substantial evidence that he | acked the necessary noral character
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required of a pistol licensee (see, Penal Law 8 400.00[1][Db]).

Plainly, the hearing officer was entitled to credit the testinony
of O ficer Thonpson and Sergeant Orlando and to discredit that by
M . Rubenfeld. To the extent petitioner asserts that there are
errors in the transcript of certain tape recordings, it is noted
that the hearing officer was able to listen to the tape recordings
at the hearing, as well as to review and conpare the transcripts.
The proof adduced established that petitioner had obtained Oficer
Thonpson’ s unlisted hone address and tel ephone nunber, and that he
confronted Oficer Thonpson wth this information, ei t her
i medi ately prior to or after the DCA hearing, in an apparent
attenpt to intimdate the officer by denonstrating that Rubenfeld
had inportant sources within the Police Departnent. During the
course of both the investigation and the hearing, petitioner was
evasi ve as to how he had procured Thonpson’s personal information.
He <consistently sought to inpress the investigating officers and
the hearing officer, with his record of civic involvenent and his
connections within the Police Departnent, which in no way affords
hi m any favorable treatnment or special consideration.

Nor is the fact that petitioner is a businessman and may
handl e | arge suns of cash a sufficient basis for the i ssuance of a
carry pistol permt. Plainly, petitioner has failed to distinguish
hi msel f fromcountl ess ot her nerchants in the comunity, al beit the

i nstant matter concerns revocation of a license, not issuance of a
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new permt. As has been recogni zed, the “solution is not to grant
permts to all who seek them and thus to nmake the comunity an

armed canp.” (Tabankin v. Codd, NYLJ Sept. 13, 1974, p. 2, col. 3

[Fein, J.] aff’'d. 48 AD 2d 771, app. dism 40 NY 2d 893).

Finally, petitioner’s assertion that he was denied
certain discovery during the admnistrative hearing is wthout
merit. Although he did not neke a tinely request for the
Li cense Division’s records, petitioner was provided with a copy of
the file relating to the suspension of the license. Contrary to
the objection, the file was properly redacted as to the
investigation into threats nade against Oficer Thonpson's famly
(see, 38 RCNY 8§ 15-25). Petitioner was provided with the report by
Sergeant Ol ando and he never made any di scovery requests relating
to the information contained in the report.

Upon the foregoing, petitioner’s application to vacate
respondents’ determ nation of Septenber 23, 2002, is denied in al
respects and the petition is dismssed.

Settle judgment.

J.S. C
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