Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ALLAN B. VEI SS | A Part 2
Justice
X | ndex
PAVELA BRANDES, etc. Number 5965 1997
Mbt i on
- agai nst - Dat e _ Decenber 17, 2003
Mbt i on
NORTH SHORE UNI VERSI TY HOSPI TAL, Cal . Nunber 7, 11
et al.
X

Motions bearing calendar nunmbers 7 and 11 are consolidated for
di sposition. The follow ng papers nunbered 1 to _37 were read on
this: (1) notion by the plaintiff, pursuant to 22 NYCRR § 1200 et
seq., to require the defendants I. Mchael Leitman, M D., Dan Seth
Reiner, MD. and Robert Cherry, MD. to retain counsel separate
fromthat representing North Shore University Hospital, to be paid
for by Medical Liability Miutual |nsurance Conpany; and, (2) order
to show cause by the defendants North Shore University Hospital
|. Mchael Leitman, M D., Sharon McLaughlin, MD., Dan Seth Rei ner,
M D., Larry Frankini, MD. and Robert Allen Cherry, MD., pursuant
to 22 NYCRR § 1200 et seq., to disqualify the plaintiff’s attorney,
Nor man Leonard Cousins, Esqg., from further representation of the
plaintiff in this action.

Paper s
Nunber ed
Cal #7
Notice of Mbtion - Affidavits - Exhibits ......... 1- 4
Cal #11
Order to Show Cause - Affidavits - Exhibits ...... 5-7
Answering Affidavits - Exhibits .................. 8 - 29
Reply Affidavits ...... ... . . . . . .. 30 - 37

Upon the foregoing papers it is ordered that the notion and
the order to show cause are deternm ned as foll ows:



|. The Rel evant Facts

A Backgr ound and Ret ai ner Agr eenent

The plaintiff Panmela Brandes (“Brandes”), as Persona
Representative of the Estate of Robert Brandes, commenced this
action on or about March 12, 1997, seeking damages for nedica
mal practice and the wongful death of her husband. According to
Brandes, her husband died allegedly as a result of conplications
that arose as a result of a | aparoscopic chol ecystectony to renove
his gall bladder, which procedure was converted to an open
chol ecyst ect ony.

The procedure was performed at the defendant North Shore
University Hospital (“the hospital”). Brandes alleges that the
various individual defendants participated in sone aspect of her
husband’ s care and treatnment (collectively, “the doctors”).

By retai ner agreenent dated Novenber 23, 1996, Brandes and her
husband retained Norman Leonard Cousins (“Cousins”) and Fred
Rosenberg to prosecute this action on a contingency fee basis (“the
Brandes action”).! According to Cousins, Brandes al so executed a
Litigation Financi ng Agreenent which obligates her to pay interest
of 15% per annumon all disbursenments that Cousins advances on her
behal f; however, that agreenent is not part of the record.

The hospital and the doctors are represented by the law firm
of Fumuso, Kelly, DeVerna, Snyder, Swart & Farrell, LLP ("the
Funuso firni).

B. Ilnvolvenent of Legal Asset Funding LLC

During t he pendency of the Brandes action, on Cctober 7, 2002,
the Fumuso firmreceived a letter fromThomas A Ded enente, Esq.,
of the Jlaw firm DeCenente & Associates (collectively,
“DeC enente”).

DeCl enente enclosed a Notice of Assignnent he alleged was
executed by Cousins in favor of Legal Asset Funding, LLC (“Legal
Asset”), assigning all | egal fees that Cousins m ght recover in the
Brandes action. DeC enente informed the Funuso firmthat when and
i f the Brandes acti on was resol ved, whet her by settl enent, judgnent
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Robert Brandes died shortly after the institution of the
action.



or other nmeans, all legal fees due to Cousins should be forwarded
to Legal Asset, care of him

The Notice of Assignnent recites, inter alia, that on
August 16, 2001, pursuant to a separate agreenent of the sane date,
Cousins transferred and assigned to Legal Asset, a portion of his
right, title and interest in and to his share of the law firmfee
recovery, judgnent or settlenent in the Brandes action, in the
amount of $1 mllion or any statutorily-permtted recovery.

Approxi matel y seven nonths later, on May 15, 2003, the Funuso
firm advised DeClenente that, inter alia, it would require the
| egal docunments connected to the assignnment, including the
under |l yi ng contract, the acconpanyi ng note and security agreenent,
the offer to lend/loan, the Uniform Conmmercial Code ("UCC")
Fi nanci ng Statenent, and proof of the filing of such docunents in
the State of New York.

By letter dated My 19, 2003, DeC enente responded, in
pertinent part:

“You may have m sunderstood. W bought the | egal fee of
M. Cousins in the Bradeis [sic] matter therefore sone of
t he docunents you requested, to wit: the note, security
agreenment, offer to lend/loan contract do not exist as
this transaction is NOT a |l oan. The Notice of Assi gnment
for nmy clients purchase, which we sent you is an
instrument which is binding on the obligor. However, |
amsendi ng you t he UCC Fi nanci ng St at enent and proof that
it was filed with the State of New York. | am al so
sending you the first and |ast page of the contract
bet ween Norman Cousins and Legal Asset Funding, LLC

As you well know, the lawin New York is quite clear, in
that an assignnment of any attorney’s legal fees is not
only perm ssible, but is absolutely enforceabl e agai nst
the Gbligor....”

[ enphasis in original].

Annexed to DeC enente’'s letter was, inter alia, a UCC
Financing Statenent filed on or about January 22, 2002, which
i ndi cated that Legal Asset had a secured interest in “Anticipated
attorney’s Fees ($666,666.66) pursuant to the settlenent in [the
Brandes action].”

Utimately, DeC enente al so sent the Funuso firmthe first and
| ast page of the Legal Asset/Cousins contract, entitled “Assi gnnent
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of Settlenments and Limted Irrevocable Power of Attorney”
(“assignment agreenent”). The assignnment agreenent, dated
Novenber 10, 2001 recites, in pertinent part:

WHEREAS | had an interest in a nedical malpractice
verdict in the amount of $4, 215,300, in which the |egal
fee was equal to at |east $1, 200, 000.00 plus $95, 000. 00
i n expenses and Kevin and Juanita Veneski were to receive
the remainder as their share of the verdict, which
verdi ct was overturned on appeal by the New York Suprene
Court, Appellate Division, First Departnment on July 5,
2001.

WHEREAS, a Judgnent in the sumof at |east $3,200,000 is
expected to be obtained in the nmatter of Veneski v.
Queens - Long Island Medical Goup, P.C, Suprenme Court
of the State of New York, New York County, under | ndex
No. 100011-1998.

WHEREAS | wi sh to receive an additional sum of noney to

successfully prosecute the Veneski litigation and am
pl edging as additional collateral the below entitled
matters.

WHEREAS | have an interest inthe following |l egal nmatters
in which | expect legal fees to be paid to ne on a
contingency fee basis on each and every one of them
pursuant to the case reports | have sent you, attached
hereto as Exhibits 1-11 to this contract: ... Brandes v.
North Shore University Hospital, Supreme Court of New
York, County of Queens, Index No. 13581/01; ...,
herei nafter, “the Property”.

* * *

[ enphasis in original].

In addition to reciting that Cousins assigned his interest in
| egal fees in the Brandes action and in the action entitled Venesk
V_Queens - Long Island Medical Goup, P.C (“the Veneski action”),
t he assignnment agreenent recited that Cousins also assigned his
interest in legal fees for 10 other pending litigations in federal
and New York State courts. The assignnent agreenent was to be
governed by and construed in accordance with the |aws of the State
of New Jersey.




Apparently, the Veneski action was settled in Novenber, 2002,
for $3,369, 427. 00.

C. Involvenent of Core Funding Goup, L.P

I n January and February, 2003, Core Funding G oup, L.P. (“Core
Funding”) informed the Funuso firmthat it had a | oan and security
agreenent with Cousins, granting it a security interest in Cousins’
prospective attorney’'s fees in the Brandes action.

Annexed to one letter from Core Funding was an “Ofer to
Lend/ Loan Contract”, dated May 25, 1999, which pre-dated the Legal
Asset docunments, supra. Pursuant to that docunment, Cousins
personal | y guaranteed to repay Core Fundi ng the sumof $140, 667. 81
on or before Novenber 26, 1999, and to deposit into escrow as
security for the loan all attorney’s fees earned by his firmfrom
specified actions. On or about the sane date, Cousins executed a
conf ession of judgnent in favor of Core Funding, both individually
and as sole proprietor for the Law Ofices of Leonard Norman
Cousi ns.

Core Funding’s security agreenent recites that in exchange for
t he sum of $140, 667.81, Cousins pledged the attorney fees arising
from the Veneski action, the Brandes action and a third action
which was not listed in the Legal Asset assignnent agreenent
Pursuant to section three of that security agreenent, Cousins
warranted that he would not, prior to or after the execution of the
agreenent, cause or permt any act which would result in the waste,
i mpai rment or dimnution in the value of the collateral, or permt
any other liens or encunbrances to be placed on or against the
col l ateral . ?

On or about June 6, 1999, Core Funding filed a UCC Fi nanci ng
St at enent executed by Cousins, individually and as sol e proprietor
for the Law Ofices of Norman Leonard Cousins. Those financing
statenents were continually renewed by Core Fundi ng.

D. | nvol venent of Fred Rosenberg

By letter dated June 4, 2003, Fred Rosenberg notified Medi cal
Liability Mitual Insurance Conpany, the insurer for the hospital
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Al though the record is not entirely clear on the matter, it
appears that Cousins previously executed two separate |oan
agreenents with Core Funding pledging his fees from the Venesk
action and another action as security and, when those |oans were
not tinmely repaid, he entered into the | oan at issue.
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and the doctors (“the insurer”), that he was co-counsel in the
Brandes action, and he annexed a copy of Brandes’ retainer
agreenent. Rosenberg requested that upon final resolution of the
Brandes action, his nane appear as co-counsel with Cousins on any
settlenment drafts/checks.

By letter dated June 5, 2003, Cousins advised the insurer that
Rosenberg was not co-counsel in the Brandes action and, instead,
was “purely a referring attorney with whom | have a referral fee
arrangenent.” Cousins asserted that Rosenberg’s nanme shoul d not be
i ncl uded on any checks issued in the Brandes action, and he asked
the insurer to accept his letter “as an agreenent by nme to hold the
defendants and their carriers harmess from any clains for
attorney’s fees which may be asserted by M. Rosenberg.”

By letter dated June 9, 2003 the Fumuso firm on behal f of the
hospital, the doctors and the insurer, informed Cousins that his
hol d harm ess of fer was not accepted, and any settlenent drafts or
checks woul d not be issued absent a court order directing paynent.

E. Federal Litigation

On or about July 28, 2003, Core Fundi ng commenced an action by
order to show cause in the United States District Court, Southern
District of New York (“SDNY”), nam ng Cousins, DeC enente, Lega
Asset, the hospital and others as defendants (see, Core Funding
Goup, LLC v Norman Leonard Cousins, et al., 03 Cv. 5575 ( SDNY)
(“the federal action”).

In the order to show cause, Core Funding sought: (1) to
restrain certain defendants frompayi ng to Cousins or other parties
any portion of Cousins’ attorney’s fee arising fromthe settl enent
in the Veneski action; (2) the appointnent of a receiver to take
charge of and turn over all |legal fees that were the subject of the
security agreenment between Cousins and Core Funding; (3) to enjoin
Cousi ns and others fromtransferring such collateral to DeC enente
or Legal Assets; and, (4) to require the defendants in the Brandes
action to deposit with the court any legal fees arising from a
future settlenment or judgnent.

In a supporting declaration, Core Funding' s President
indicated that after Core Funding’s loans to Cousins went into
default, he learned fromthe defendants in the Brandes action and
ot her actions that DeC enente was claimng the sanme coll ateral
When confronted wth docunents, Cousins admtted that he had used
the sanme collateral pledged to Core Funding to borrow noney from
Ded enente, and that he had been paying DeCl enente first, because
DeCl enmrente was “associ ated with dangerous people and could not be
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ignored.” The Core Funding representative asserted that his own
i nvestigation reveal ed that DeC enente had been indicted for, but
not convicted of arson and forgery, and was charging annualized
interest rates of 60-70% on | oans.

Believing that paynment would be immnent in the Veneski
action, Core Funding decided not to conmence any action agai nst
Cousi ns; however, when Core Funding | earned that Cousins executed
an assignnent directing that his entire fee be paid to Legal Asset,
Core Funding comenced the federal action to protect its
collateral. Core Funding therefore sought, inter alia, injunctive
relief, the inposition of a constructive trust, a declaratory
judgnent and damages based upon conversion and fraudul ent
conveyance.

On or about Septenber 4, 2003, Core Fundi ng discontinued and
di sm ssed the federal action against the hospital.

On or about Novenber 24, 2003, Legal Asset interposed an
answer with cross clainms and counterclains in the federal action,
and commenced a third-party action against Cousins, the Veneski
plaintiffs and others, seeking to recover the anobunts due to it
from the settlenent proceeds of the Veneski action. Nei t her
Brandes nor any of the defendants in the Brandes acti on were naned
by Legal Asset as third-party defendants.

By letter dated Decenber 8, 2003, the attorneys for Core
Funding infornmed the SDNY that the federal action was settled
pursuant to a stipul ation and order of dism ssal. That stipulation
and order recites, inter alia, that: (1) the federal action was
di sm ssed wi thout prejudice provided that certain anbunts stemm ng
from an unrelated action were paid to the attorneys for Core
Funding within fifteen (15) days of the entry of the stipulation
and order; (2) Core Funding would cancel its UCC |iens against
Cousi ns; and, (3) Ded enente, Legal Asset and Cousi ns woul d rel ease
and di scharge Core Fundi ng.

1. Order To Show Cause

Rel ying on nunmerous Canons, Ethical Considerations and
Disciplinary Rules, and the affidavit of an expert, the hospital
and the doctors contend that Cousins should be disqualified as
Brandes’ attorney.

Essentially, they urge that: (1) although cause of action
bel ongs exclusively to the client, the nature of Cousins’ financi al
dealings give himan interest in the Brandes action; (2) Cousins
sold his interest in the Brandes action tw ce, thereby breaching
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hi s pl edge to Core Fundi ng and, as Cousins is personally liable on
the debt to Core Funding he is no longer a disinterested |awer;
(3) although an attorney is permtted to obtain a loan to finance
anti ci pat ed di sbursenents, nore than di sbursenents are bei ng funded
in the Brandes action; (4) in pledging potential settlenent or
j udgment funds, Cousins is sharing legal fees with Legal Asset, a
non-|l awer; (5) by comm ngling nunmerous cases as security for
vari ous | oans, Cousins made each client a surety for the others;
(6) Cousins cannot exercise his best professional judgnent solely
on behal f of his clients, and free fromall conpeting interests, as
a client mght wish to pursue litigation, while Cousins m ght w sh
to take an attractive settlenment offer to satisfy his debts;
(7) because the hospital and Cousins were nanmed as defendants in
the federal action, they incurred additional |egal fees unrel ated
to the Brandes action and solely as the result of Cousins’ personal
financi al dealings; (8) notw thstandi ng Brandes’ all eged agr eenent
to pay 15% interest on anmounts expended for disbursenents, the
interest rates on the |l oans from Core Fundi ng and Legal Asset to

Cousins are exorbitant, if not usurious, as they contenplate a
60- 70% i nterest rate; (9) there is no legal authority for Cousins’
practice of assigning or pledging potential Ilegal fees in

contingency matters; and, (10) even though the federal action was
di sm ssed, the counterclainms, cross clains and third-party action
i nterposed by Legal Asset agai nst Cousins renain viable.

Based upon affidavits by expert-attorneys who also utilize the
services of Core Funding or Legal Asset, and an affidavit by
Br andes, Cousi ns opposes the order to show cause, asserting, inter
alia, that: (1) the hospital and doctors lack standing to seek
di squalification; (2) there is no ethical or |egal conflict posed
by an attorney who assigns post-judgnent or post-settlenent
attorney’s fees to a third-party lender to finance litigation
expenses and assist with cash flow, and courts of other states
permt such assignnments; (3) Brandes’ litigation financing
agreenent charges an interest rate of 15% per annum which is
1% |l ess than that permtted by law, (4) there was no conflict of
interest as Brandes is not a party to any of the contracts, and he
does not have an interest in her causes of action; (5) litigation
financing “levels the playing field” and enables plaintiffs to go
head-to-head with major insurance conpanies; (6) the Internal
Revenue Service permts the deduction of interest expenses arising
fromlitigation financing;, (7) Fred Rosenberg used to share space
with Cousins, his sister was Brandes’ friend, he was never
affiliated with Cousins’ practice or the action, and his nanme was
pl aced on the retainer statenent solely to protect him as the
referring attorney; (8) DeC enente forged the Notice of Assignnent
in an attenpt to divert the funds fromthe Veneski settlenent to
hi msel f, which resulted in the federal action which was voluntarily



di sm ssed and di sconti nued when Core Funding was satisfied that
DeCl enente had commtted that forgery; and, (9) pursuant to the
settlenment in the federal action, Core Funding cancelled its UCC
I i ens and extingui shed Cousins’ debt, and it has no interest in the
Brandes acti on.

I11. Decision on Oder To Show Cause
Contrary to Cousins’ claim the defendants have standing to

nmove for his disqualification (see, e.qg., Landsman v Mdss,
180 AD2d 718; Wl drman v Wl dman, 118 AD2d 577).

The disqualification of counsel conflicts with the genera
policy favoring a party’s right to representation by counsel of
choice, and it deprives current clients of an attorney famliar
with the particular matter (see, Tekni-Plex, Inc. v Myner &
Landis, 89 Ny2d 123, 131, reh’g denied, 89 Ny2d 917).
Di squalification notions have been used as a litigation tactic to
gai n strategi c advantage over an adversary (see, Tekni-Plex, Inc.
v_Meyner & Landis, supra at 131-132; see also, S&S Hotel Ventures
Ltd. Pshp v 777 S H Corp., 69 NY2d 437, 443). Nonethel ess, the
general right of a party tolitigationto select an attorney of his
or her choosing is not Ilimtless (see, Geene Vv Geene,
47 NY2d 447, 453).

“I't is along-standing precept of the | egal profession that an
attorney is duty bound to pursue his client’s interests diligently
and vigorously within the limts of the | aw (Code of Professional

Responsibility, canon 7)” (Geene v Geene, supra at 451). For
this reason, a lawer may not undertake representation where his
i ndependent professional judgnent is likely to be inpaired by

extraneous consi derations (see, Geene v Geene, supra). Wiere a
| awyer possesses a personal, business or financial interest at odds
with that of his client, the awer may not act on behalf of the
client as the conflict is too substantial, and the possibility of
adverse inpact upon the client and the adversary systemtoo great,
to allow the representation (see, Greene v Geene, supra at 452,
citing, DR 5-101[A]).

A. The Nature of A Contingency Fee

CGenerally, a contingency fee relationship, by its nature
i nvol ves uncertainty and risk and requires the parties to make
predictions as to: (1) the likelihood of recovery; (2) the length
of time until recovery; and (3) the probable size of the recovery
(see, Haines v Liggett Goup, Inc., 814 F Supp 414, 427 [US D st
Ct., NJ 1993]). Such arrangenents serve inportant public policy
considerations as they are a necessary neans of broadeni ng access
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tojustice and all owi ng those ot herw se unable to afford counsel to
obtain representation in the courts (see, Haines v Liggett G oup,
Inc., supra at 427-428).°3

It has | ong been recogni zed t hat a conti ngency fee arrangenent
constitutes an equitabl e assignnent to the attorney of a percentage
of the proceeds of a settlenent or a trial of the action, and a
lien wupon the recovery (see, Matter of Cty of New York,
5 Ny2d 300, 307, cert denied, 363 US 841; Industrial Conmir v WE.
Hedger Transp. Corp., 1 Ny2d 503; LaFetra v Hudson Trust Co.,
203 App Div 729, 737-738, aff’'d 236 NY 533; Judiciary Law 88 475,
475-a) .

An attorney with a contractual right to participate in the
proceeds of a settlenment or judgnment is not, in any true sense of
the word, a party in interest or an equitable ower of the client’s
cause of action:

“The conclusion enmerges that in litigation an attorney
conducts for a client he acquires no nore than a
prof essional interest. To hold that a contingent fee
contract or any ‘assignment’ or ‘lien’ created thereby
gives the attorney the beneficial rights of a real party
ininterest, with the concomtant personal responsibility
of financing the litigation, would be to denean his
profession and distort the purpose of the various
accept abl e met hods of securing his fee.”

(Benci - Wodward v Conm ssioner, 219 F3d 941, 942-943 [9th Cr.
2000], cert denied 531 US 1112 [2001], citing and quoting Isrin v
Superior Court, 63 Cal 2d 153, 403 P2d 728, 734; see also, DR
5-103; Ny St Bar Assn Comm on Prof & Jud Ethics, O 1987-4
[ concurring opinion] [1987]).

B. Attorney’'s Right To Assign and
To Fund Litigation Expenses

Pursuant to General Obligations Law (“GOL") 8§ 13-101, any
cl aimor demand can be transferred except, inter alia, a claimto

3

The contingency fee rate in New York for personal injury,
wr ongful death or nedical mal practice actions is set by statute and
the Rules of the Appellate Divisions (see, Yalango by Goldberg v
Popp, 84 NY2d 601; Judiciary Law 474-a; 22 NYCRR 691.20[e]). There
is no claim that Brandes’ retainer agreenent violates the
statutorily-permtted contingency fee rate.
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recover damages for a personal injury, or where the transfer of the
cl ai mwoul d contravene a federal or state statute or public policy
(see, GOL 8§ 13-101[1], [3]). Nonetheless, a clainmant can assign
the proceeds of personal injury clains prior to judgnent or
settlenment (see, Silinsky v State-Wde Ins. Co., 30 AD2d 1

G ossnman v Schl osser, 19 AD2d 893; see also, Aponte v Miritine
Overseas Corp., 300 F Supp 1075 [ SDNY, 1969]).

Cenerally, an attorney has the sane right to assign the future
right to receive legal fees upon settlenment or judgnent, even
t hough the fee may be uncertain, doubtful or contingent (see
Wllianms v Ingersoll, 89 NY 508, Ponona Enters., Ltd. v Mellen
30 AD2d 704; GOL 8 13-101). Such an assignnment is treated as an
executory contract for the transfer of a future fund upon which
specific performance will be granted when the fund cones into
exi stence (see, Wllians v lIngersoll, supra; Aponte v Mritine
Overseas Corp., supra).

The attorney’s assignnent of the right to receive |egal fees
does not, however, cause the attorney to become an equitabl e owner
of a share in the client’s cause of action, as the only thing being
assigned is the interest in the relevant portion of the future
proceeds, rather than an interest in the litigation (see, WIllians
v _Ingersoll, supra; Aponte v Maritine Overseas Corp., supra; lIsrin
v_Superior Court, supra).

Wth respect to an attorney’s ability to “finance litigation”
an attorney representing a client in litigation shall not advance
or guarantee financial assistance to the client, but may advance or
guarantee the expenses of litigation, including court costs,
expenses of investigation, expenses of nedical exam nation and the
costs of obtaining and presenting evidence, provided the client
remains ultimately liable for such expenses (see, DR 5-103[B][1];
22 NYCRR 8 1200.22; see also, Holmes v Y.J.A Realty Corp.
128 AD2d 482, 483; Cullen v Adins lLeasing, Inc., 91 AD2d 537
appeal dism ssed, 61 Ny2d 867; NY St Bar Assn Comm on Prof Ethics,
Op 600 [24-88][1989]; NY St Bar Assn Comm on Prof Ethics, Op 598
[ 4-88][1989]).

To aid the client with the expenses of litigation, an attorney
may refer the client to a lending institution which would then
assess the value of the client’s claim and take a lien on the
proceeds of the claimto secure a loan to the client (see, NY St
Bar Assn Comm on Prof Ethics, Op 666 [73-93] [1994]). In the
alternative, an attorney may charge the client interest on the
unr ei nbur sed expenses of litigation, to cover the interest paidto
the bank from which the attorney borrows to pay those expenses
(see, NY St Bar Assn Conmon Prof Ethics, Op 754 [2002]; Bar Assn
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of City of NY Conmon Prof & Jud Ethics, Op 2000-2 [undated]; Bar
Assn of City of NY Common Prof & Jud Ethics, Op 1997-1 [1997]).

C Transactions At |ssue

Here, the assignment of future legal fees to Legal Asset
appears to be in connection with an i medi ate advancenent of funds,
while the Core Funding transaction was clearly a |oan, and both
were collateralized by future | egal fees.

None of Cousins’ clients are parties to these transactions,
and none of the clients’ interests were assigned or used as
col l ateral. Instead, the only assignnment or security interest
given was in Cousins’ prospective right to legal fees upon
settlenment of, or judgnent in, the actions. As a result, Cousins’
clients were not, in effect, sureties for one another. Moreover,
as Core Funding’s |oan was made personally to Cousins, Cousins
could personally guarantee it, wthout affecting his clients’
i nterests.

G ven the riskier nature of the collateral used as a source
for the advancenent of funds by Legal Asset, the alleged (but not
proven) wusurious interest rates charged by that entity nmay,
instead, be the “discounted present value” of Cousins’ future
interest in such legal fees (see, e.qg., GOL 8 5-1701[c] [defining
“di scounted present value” within the meaning of the Structured
Settlenment Protection Act]). To the extent that Cousins utilized
the suns | oaned or advanced for disbursenents made on behal f of
Brandes, the interest rate he charged Brandes is less than the
alleged rate charged to him 1is not wusurious, and was fully
di scl osed to Brandes.

Finally, and to the extent relevant, although Cousins tw ce
collateralized his interest in future legal fees fromthe Brandes
action and the Veneski action, apparently in breach of his
agreenent with Core Funding, there has been no denonstration that
his actual or future legal fees from those actions will be |ess
than the amount |oaned or advanced, and the federal action
commenced by Core Funding is now resol ved.

Accordingly, the contention by the hospital and the doctors
t hat Cousi ns obt ai ned an i nproper financial interest in the Brandes
action solely as a result of the assignnents of his right to future
| egal fees, or that an actual or potential conflict of interest was
created thereby, is rejected (see, e.qg., DR 5-103, 5-104,
22 NYCRR 88 1200.22, 1200.23). Also rejected is the contention
that the assignnment of the right to attorney’s fees constitutes
“fee splitting” under the circunstances presented in this case.

12



Simlarly, there is no evidence that the financial dealings at
i ssue affect Cousins’ professional judgnent on behalf of Brandes
(see, DR 5-101).

D squalification is not warranted based upon the fact that
Fred Rosenberg, undisputedly an attorney, is named in Brandes
retai ner agreenent solely for the purpose of securing his permtted
referral fee (see, Rodriquez v Gty of NY, 66 Ny2d 825; DR 2-107).
In addition, as no defendant in the Brandes action is a party with
respect to the remai ning counterclains, cross clainms or third-party
action brought by Legal Asset, there is no basis presented for the
di squalification of Cousins as a result of the federal action.

Accordingly, the order to show cause is deni ed.
V. Modtion To Require Separate Attorney and Deci sion

According to the doctors and the hospital, |I. Mchael Leitman
(“Leitman”) was the surgeon selected by Robert Brandes to perform
the surgery, and discussed the procedure with Robert Brandes
pre-operatively. During the |aparoscopic surgery, Leitman
encountered trouble, requested assistance and, due to excessive
bl eedi ng, converted the procedure into an open chol ecystectony.
The defendants Dan Seth Reiner, MD. (“Reiner”) and Robert Allen
Cherry, MD. (“Cherry”) responded to Leitman’s request for
assi st ance.

According to Brandes, her husband authorized Leitnan to
perform the |aparoscopic chol ecystectomny, but the procedure was
performed i nstead by Reiner, Cherry and Dr. Frankini, w thout her
husband’ s know edge or consent. Brandes al so asserts that Reiner,
Cherry and Frankini |acked the requisite know edge, skill and
experience to performthe procedure and, inter alia, the hospital
and the doctors fabricated records in an attenpt to cover up what
actual ly happened in the operating room

By prior decision and order of this court (Wiss, J.), dated
June 25, 2003, a notion by Reiner and Cherry for summary judgnment

di sm ssing the conpl ai nt agai nst them was denied. |In that order,
this court found that there were numerous issues of fact as to,
inter alia, whi ch doctors per f or med t he | apar oscopi c

chol ecyst ect ony.

Brandes now noves to require Leitman and Cherry to retain
counsel separate from the Funmuso firm which also represents the
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hospital, to be paid for by the insurer.* |In support, she notes
that there is an inherent conflict anbng the doctors and the
hospital as to who perforned the procedure, and whether the
hospital is, ultimtely, vicariously liable. 1In addition, Brandes
notes that Leitman and Cherry may, ultimately, cross cl ai magainst
one anot her and the hospital.

The hospital, Leitman and Cherry oppose the notion, asserting
that: (1) they do not dispute their involvenent in the case and
there is no inherent conflict between them and the hospital;
(2) they did not cross claim against one another as they do not
believe that they injured Robert Brandes; and, (3) Leitman and
Cherry desire the continued representation of the Funuso firm

As Leitman and Cherry submtted affidavits stating that they
were fully informed of the potential conflict, and they consent to
the continued representation, disqualification of the Funuso firm
is unwarranted (see, Dominguez v Community Health Plan,
284 AD2d 294; DR 5-105[C]; 22 NYCRR § 1200.24[c]).

Brandes’ rel ated contentions concerning an al | eged conflict of
interest arising fromthe possibility that an associate attorney
with the Funuso firm mght be called as a wtness at trial are

concl usory in nat ur e and, simlarly, do not war r ant
disqualification (see, Haberman v Gty of Long Beach, 298 AD2d 497;
Qnoz v Town of Fishkill, 258 AD2d 447; Broadwhite Assocs. Vv

Truong, 237 AD2d 162).
As a result, Brandes’ nmotion is al so deni ed.
Concl usi on

Accordi ngly, based upon the papers submtted to this court and
the determ nations set forth above, it is

ORDERED that the branch of the notion by the plaintiff to
require the defendant Dan Seth Reiner, MD. to retain counsel
separate from that representing the defendant North Shore
University Hospital, to be paid for by Medical Liability Mitua
| nsurance Conpany is denied as noot; and it is further

4

Since the date of Brandes’ notion, the defendant Dan Seth
Rei ner, M D. has obtai ned separate counsel, so Brandes’ notion is
nmoot wWith respect to him
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ORDERED that the branch of the notion by the plaintiff to
require the defendants I. Mchael Leitman, M D. and Robert Cherry,
M D. to retain counsel separate fromthat representing North Shore
University Hospital, to be paid for by Medical Liability Mitua
| nsurance Conpany, is denied; and it is further

ORDERED t hat the order to show cause by the defendants North
Shore University Hospital, 1. Mchael Leitman, MD., Sharon
McLaughlin, MD., Dan Seth Reiner, MD., Larry Frankini, MD. and
Robert Allen Cherry, MD., to disqualify the plaintiff’s attorney,
Nor man Leonard Cousins, Esqg., from further representation of the
plaintiff in this action, is denied.

Dat ed:

J.S. C
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